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Abstract 
 

Quit Complaining!  Creating Barriers to Entry into the  
Federal Sector EEO Complaint Process 

 

Criticism of the federal sector Equal Employment Opportunity (EEO) complaint 

process is not a novel concept.  In fact, the process has been criticized since its inception 

for being inefficient, redundant, and plagued by an inherent conflict of interest created by 

federal agencies being their own investigators, juries, and judges in resolving complaints 

of discrimination.  Although there has always been an underlying belief that the 

complaint process is sometimes used inappropriately by federal workers, this belief has 

long been overshadowed by the competing desire to ensure federal workers are 

adequately protected from discrimination.   

As a result, Congress and the EEOC have created and fostered a pro-complainant 

federal sector EEO complaint process that ends up encouraging employees, whether 

actual victims of discrimination or not, to enter and remain in the complaint process.  The 

result is that instead of the process being a refuge for victims, the process itself creates 

additional victims.  These victims include supervisors who must live in the fear and 

reality that they will be accused of discrimination, causing them to second guess their 

management decisions and avoid taking adverse actions against poor performers in the 

workplace.  Subsequently, taxpayers suffer when poor performers remain in the federal 

workforce, and taxpayers suffer when they have to pay for an inefficient and ineffective 

EEO process.  Additionally, since the process is inundated with less than meritorious 

complaints, true victims of discrimination end up suffering as their complaints can take 

years to flow through the system. 
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This thesis proposes that to solve the majority of the problems with the EEO 

complaint process and help reduce the number of people who become victims of the 

system, Congress or the EEOC should create barriers to entry into the process instead of 

continually creating regulations that make the system more complainant friendly.  Such 

barriers could include shrinking the pool of protected and potential complainants, 

dismissing meritless complaints early in the process, sharing the costs and risks of the 

complaint process with complainants, and creating equal access to federal court.  With 

the implementation of just one of these proposed reforms, the complaint process would 

see a reduction in the number of meritless complaints--or at least help to empower federal 

agencies to resist settling meritless complaints by taking power away from the 

complainant who currently holds supervisors, taxpayers, and true victims of 

discrimination hostage to an inefficient and ineffective process. 
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“We can’t solve problems by using the same kind of thinking we used when we 
created them.” 

~ Albert Einstein~ 

I.  Introduction 

“You’re not a real supervisor until you’ve had at least one EEO complaint filed 

against you.”  That statement really bothers me, and yet, I’ve already used it multiple 

times in my career as a labor attorney in the federal government.  Why you ask?  Well 

because, unfortunately, in the federal sector, it’s true.  I didn’t make the saying up of 

course, it was passed to me as I learned the ropes of the federal sector EEO process from 

attorneys much more senior and experienced than I.  However, it does not take an 

experienced attorney in the federal sector to figure out why this saying came to be.  It’s 

simple:  The federal sector Equal Employment Opportunity (EEO) complaint process is 

over used and abused by federal employees looking for money, their jobs back, and 

maybe even a little bit of good old fashioned revenge, all at the expense of taxpayers, 

supervisors and the true victims of discrimination.   

Criticism of the federal sector EEO complaint process is not a novel concept.  In 

fact, the process has been criticized since its inception for being inefficient, redundant, 

and plagued by an inherent conflict of interest created by federal agencies being their 

own investigators, juries, and judges in resolving complaints of discrimination.  Although 

there has always been an underlying belief that federal employees sometimes use the 

complaint process inappropriately, this belief has long been overshadowed by the 

competing desire to ensure federal employees are adequately protected from 

discrimination.  Additionally, the Equal Employment Opportunity Commission’s (EEOC) 
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slow response to EEO process criticism, especially during a time when America was 

pushing to eliminate workplace discrimination, only heightened this desire, even if it 

meant creating an overprotective federal complaint process. 

The EEOC, under pressure from Congress, unions, and federal workers, 

responded to the call for change by bandaging up the process problems through the 

implementation of regulations in 1987, 1992, 1999, 2002, 2009, and most recently, in 

2012.  Unfortunately, although the bandages have helped make the federal complaint 

process more efficient and effective than it once was, it has become a process that is so 

pro-complainant it creates additional victims.  Those victims include federal supervisors 

and managers, who will inevitably get an EEO complaint filed against them when they 

are just trying to do their jobs, and actual victims of discrimination whose case is lost 

amongst a multitude of false reports.  Other victims include the identified witnesses who 

will be questioned multiple times over many years as the case drags through the system, 

and the oft-forgotten victim, the taxpayer, who will foot the bill for the system’s overuse 

and inefficiencies.   

Throughout the years, there have been many changes to the EEO process, and 

many proposed changes that have not been realized.  One would think that after over 30 

years of trying, the federal government should have a perfect EEO complaint process.  

Unfortunately, with all of the players involved, the important rights at issue, and some 

resistance to change, the federal sector EEO complaint process is far from perfect, 

leaving much room for additional improvement. 

In Section II, this paper begins by asking why it matters?  By examining and 

answering this question first, everyone who reads this paper will better understand how 
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an inefficient and ineffective federal sector EEO complaint process has the ability to 

affect everyone in this country, not just victims of discrimination.  Specifically, this 

section examines the direct and indirect monetary costs of the complaint process, as well 

as the short and long-term non-monetary effects of the process on agency supervisor 

effectiveness and agency missions.  It concludes that in the end, the process as currently 

set up, actually hurts true victims of discrimination.  

Section III of this paper then delves into the history of the current federal sector 

EEO complaint process, explaining how the process began and how it evolved over time.  

This section highlights some of the problems identified with the complaint process, 

congressional proposals to fix the problems, and the EEOC’s regulatory response to 

endless criticism of the process.   

Section IV analyzes existing issues with the federal sector EEO complaint process 

by looking at the current regulations and applying them to a real example of an EEO 

complaint.  It identifies the lack of barriers to entry throughout the process that encourage 

employees to enter and remain in the complaint process, such as the complaint process’s 

broad jurisdiction and cost/risk-free nature, along with the agencies lack of authority to 

dismiss complaints without merit and appeal adverse decisions to federal court. 

Finally, having examined the process from the perspective that many 

discrimination complaints do not originate from actual discrimination, section V of this 

paper proposes that to solve the majority of the problems with the EEO complaint process 

and help reduce the number of people who become victims of the system, Congress or the 

EEOC should create barriers to entry into the process instead of continually creating 

regulations making it more complainant friendly.   
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In the end, this paper proposes creating barriers to entry into the federal sector 

EEO complaint process by shrinking the pool of protected and potential complainants, 

dismissing meritless complaints early in the process, sharing the costs and risks of the 

complaint process with complainants, and creating equal access to federal court.  With 

the implementation of even just one of these proposed reforms, the complaint process 

would likely see a reduction in the number of meritless complaints--or at least help to 

empower federal agencies to resist settling meritless complaints by taking power away 

from the complainant who currently holds supervisors, taxpayers, and true victims of 

discrimination hostage to an inefficient and ineffective process. 

II.  Why It Matters? 

 Before addressing the actual problems with the federal sector EEO complaint 

process or even fully explaining how the process functions, it is first important to 

understand why the process needs repairing.  Simply put, an inefficient and ineffective 

government process affects everyone, especially when the process hinders the 

government’s ability to create a motivated, hardworking, and talented workforce.  First, 

there are the direct and indirect monetary costs of the process.  These are discussed first 

because they are the most obvious costs borne by everyone who pays taxes to include 

costs of investigations, settlements, judgments, and time spent on processing complaints.   

Second, this section discusses some of the short and long-term non-monetary 

costs of the EEO process, such as the impact on the mission and management and the 

impact on the federal workforce at large.  It will also examine how the federal sector 

EEO complaint process has helped create an environment where supervisors are either 

afraid to manage or believe their actions will be of little impact, which over time, has 
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created a workplace where non-productive federal workers can flourish, impacting the 

overall morale, productiveness and missions of federal agencies.  

 Third and finally, there are the true victims of discrimination who are victimized 

even further in a system that takes several months to several years to navigate because it 

is inundated with less than meritorious cases and federal employees who have grown to 

dread dealing with the EEO process altogether. 

A.  The Monetary Costs of the Federal Sector EEO Complaint Process 

Each year, federal workers file between 16,000 and 17,000 formal complaints of 

discrimination against the federal agencies for which they work, and between 36,000 to 

40,000 informal complaints.1  These complaints create direct and indirect monetary costs 

borne by federal workers and taxpayers each year to include direct costs spent on 

investigations, settlements, and judgments as well as the indirect costs of time that are 

extremely difficult to measure.  The more complaints filed and the more inefficient the 

system, the greater the cost and the greater the impact on the mission.     

For example, in 2011, which is the most recent year the EEOC has published data, 

the federal government received 36,642 informal complaints of discrimination, of which 

                                                 
1 U.S. EQUAL EMP’T OPPORTUNITY COMM’N OFFICE OF FED. OPERATIONS, ANNUAL 

REPORT ON THE FED. WORK FORCE PART 1: EEO COMPLAINTS PROCESSING I-5, Figure 2 
(Fiscal Year 2011) [hereinafter 2011 EEOC OFO ANNUAL REPORT], available at 
http://www.eeoc.gov/federal/reports/fsp2011/upload/FY-2011-Annual-Report-Part-
IMaster.pdf.  The 2011 report is the most recent data published regarding the federal 
sector EEO complaint process.  The number of informal complaints includes all formal 
complaints, since formal complaints begin as informal complaints.  Additionally, 
complaints settled or closed in 2011 may include complaints from previous years.  
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it settled 5,799 for approximately $3 million.2  Of those that did not settle, federal 

employees filed 16,974 formal complaints.3  The federal government completed 10,854 

discrimination complaint investigations, costing taxpayers a little over $49.6 million.4  It 

settled 3,785 formal complaints and issued merit decisions in 7,426 cases.  Of those, 

money was paid out in 2,842 formal complaints for roughly $43.5 million.5  During that 

same year, the federal government also paid $9.2 million to complainants in response to 

appellant decisions.6  Therefore, in 2011 alone, the reported total spent on federal sector 

EEO complaints was $105.3 million.  Assuming this is representative of how much EEO 

complaints cost the federal government each year,7 then it becomes readily apparent that 

over time, federal sector EEO complaints have a huge impact on the taxpayer.  

Unfortunately, those figures do not even begin to capture all of the costs 

associated with the federal sector EEO complaint process.  These figures do not capture 

the untold number of hours spent by government employees involved in the federal 

complaint process.  Every hour spent translates into an additional cost to taxpayers, since 

                                                 
2 Id. at I-11.  
 
3 Id. at I-5.  
 
4 Id. at. II-3.  
 
5 Id.  
 
6 Id. at I-28.  
 
7 Id. at I-2, I-17, and I-28.  Over the past five years, the average amount spent on pre-
formal complaint settlements was $3.2 million, the average spent on awarded monetary 
benefits was $41.9 million, and the average spent on appellant awards was $9.2 million.  
These are similar to the 2011 figures.  The cost of investigations each year depends on 
how many investigations are contracted to outside investigators vice how many are 
conducted in-house.  The exact comparison to previous years was not reported in the 
2011 EEOC OFO ANNUAL REPORT.  
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everyone involved in the EEO complaint process is on the government’s payroll.  For 

example, for each EEO complaint filed, the following players are impacted:   

1) The complainant, if still on the payroll, is going to spend multiple hours at the 

EEO counselor’s office filing his or her complaint and answering questions of both the 

EEO counselor and the complaint investigator (if they end up going formal with their 

complaint).  Additionally, they may spend multiple hours in mediation or at a hearing; 

2) The supervisors (which usually includes at least the immediate supervisor, the 

second-level supervisor, and the deciding official if an adverse action took place) will 

have varying roles in settlement discussions and hearings, and will also spend many 

hours answering questions when interviewed by the EEO counselor, the complaint 

investigator, and the government lawyers;  

3) The witnesses to the alleged discrimination, which can include any number of 

people, will all be subject to the same repetitive questioning as the supervisors, as well as 

time spent at a hearing if the complaint gets that far; 

4) Everyone processing the complaint, investigating the complaint, attempting to 

resolve the complaint, and in some cases, defending the government position.  These 

people include the EEO specialist who processes the complaint and conducts the initial 

investigation; the human resource specialist assigned to the case who assists everyone in 

the process by gathering data and assisting the supervisors in adverse action decisions; 

and the government lawyers (probably at least two – one at the unit and one at higher 

headquarters) who get involved to analyze the government’s position and offer 

recommendations to settle or go to a hearing; and  
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5)  The EEOC administrative judge and staff who are involved in processing the 

case, settlements, discovery, motions, hearings, and case appeals. 

In 2000, the Air Force Audit Agency attempted to estimate some of these costs.8  

Approximating that the Air Force spends 45 labor hours to process each informal EEO 

complaint and 321 hours to process each formal EEO complaint, and taking into account 

the average grade level of each of those representatives involved in the process, the 

agency concluded that informal complaints cost roughly $1,795 and formal complaints 

cost $16,372.9  These numbers included the cost of the investigation, but not those costs 

of non-Air Force employees involved in the process, such as employees at the EEOC.10 

As one can see by this brief summary, it may not be possible to capture the full 

monetary cost of each complaint filed, but it is possible to envision how expensive each 

complaint must be. 

B.  Non-Monetary Costs:  The Impact on Management and the Mission 

In addition to the direct and indirect monetary costs discussed above, there are 

additional non-monetary costs associated with the federal sector EEO complaint process.  

These costs create both short-term and long-term impacts on management and the agency 

mission.  In the short-term, the process impacts management decisions because of the 

belief that federal employees are impossible to fire, the immediate and real fear that 

                                                 
8 EEO Data and Complaint Processing Problems:  Hearing Before the H.R. 
Subcommittee on the Civil Service of the Committee on Gov’t Reform, 106th Cong. 110 
(2000), available at http://purl.access.gpo.gov/GPO/LPS10822.  
 
9 Id.  (statement of Roger Blanchard, Assistant Deputy Chief of Staff, Personnel, U.S. Air 
Force). 
 
10 Id. 
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supervisors will be accused of discriminating, and the desire for a conflict free work 

place not involved in a long, drawn out EEO complaint process.  In the long-term, these 

daily decisions by management create an environment where mediocrity reigns and 

smart, talented, and hardworking government workers become demoralized and 

eventually leave government service.  

1. Short-term effects 

Being a supervisor is not an easy job.  Managing well means having to make 

tough decisions for the betterment of the mission.  Questions facing a supervisor 

everyday include:  Who should be put in for an award?  Should I rate this person below 

average because of their recent performance?  Should I discipline this person?  Should I 

fire someone because of misconduct?  The way a supervisor answers these questions has 

a direct impact on the person about whom the question is asked and on all of the 

employees whom the supervisor manages, as the supervisor’s actions or inactions create 

incentives or disincentives for all of the employees under him.     

Many people in such supervisory positions find it stressful but worth it, time 

consuming but rewarding, and challenging but exhilarating.  So, often times, supervisors 

are confused and even hurt when they find out an EEO complaint has been filed against 

them.  Government lawyers telling them “they aren’t a real supervisor until they’ve had 

an EEO complaint filed against them,” doesn’t adequately comfort the supervisors or 

insulate them from the realization that they are being accused of discrimination and that 

potentially, they could be found to have discriminated.  Even if a supervisor knows deep 

down in his heart and soul that he did not discriminate, a complaint filed against him, and 

the stress of the complaint process that comes with it, has many consequences. 
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First, supervisors are going to think twice, maybe even three times before making 

supervisory decisions regarding the management of their people.  In 1978, the General 

Accounting Office (GAO)11 reported that supervisors and managers second-guess their 

decisions for fear of reprisal “from employees who may file adverse action appeals, 

discrimination complaints, and lawsuits.”12  Consequently, a second short-term 

consequence of the EEO and adverse action processes is the supervisor’s desire to avoid 

the complex and lengthy removal and adverse action process altogether by using a more 

“informal system of working around, isolating, reassigning, sending to long-term 

training, or even promoting unsatisfactory employees.”13   

Supervisors, fearing discrimination complaints, have replicated these short-term 

responses for many years.  In fact over 20 years later, in a 1999 study conducted by the 

Office of Personnel Management (OPM), supervisors reported rarely using formal 

options to improve employee performance such as rating the employee below fully 

successful, developing a Performance Improvement Plan (PIP),14 or initiating a formal 

                                                 
11 The General Accounting Office was renamed the Government Accountability Office as 
of July 7, 2004.  GAO Human Capitol Reform Act of 2004, Pub. L. No. 108-271, 118 
Stat. 811 (2004). 
 
12 U.S. OFFICE OF PERSONNEL MANAGEMENT OFFICE OF MERIT SYSTEMS OVERSIGHT AND 

EFFECTIVENESS,  REPORT OF A SPECIAL STUDY:  POOR PERFORMERS IN GOVERNMENT:  A 

QUEST FOR THE TRUE STORY 4 (1999) [hereinafter OPM SPECIAL STUDY], available at 
http://archive.opm.gov/studies/perform.pdf (quoting GEN. ACCOUNTING OFFICE, REP. NO. 
FPCD-78-71, A MANAGEMENT CONCERN:  HOW TO DEAL WITH THE NONPRODUCTIVE 

FEDERAL EMPLOYEE (1978)). 
 
13 Id. 
 
14A PIP is a formal improvement plan required in performance-based actions taken 
pursuant to 5 C.F.R. § 432.015 where an employee is put on notice of his deficiencies, a 
plan is created to help the employee improve, the employee is given a specific amount of 
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performance-based action.15  Instead, like their counterparts in 1978, supervisors reported 

using personal counseling much more than any other option, even while admitting that 

such efforts were only “somewhat useful” in having the desired effect.16  When 

supervisors reported having taken no formal action, they cited the reason as:  “lack of 

higher management support, dislike for a tedious and time-consuming process, and fear 

of grievance or other actions.”17  Some stated that the “unwritten policy was to avoid any 

situation that could lead to an appeal or a law suit.”18   

In the same report, OPM also interviewed 42 supervisors who had taken formal 

personnel actions, which included performance-based removals or reductions in grade.19  

The interviewees found a lack of support from upper-management, varying quality in 

technical guidance, and “the investment of time and energy required over an extremely 

long period to be daunting.  This was compounded by the stress resulting from the 

employee’s counter-charges, grievances, accusations, appeals, general hostility, and 

                                                                                                                                                 
time to demonstrate improvement, and then a determination is made as to whether the 
employee should be removed or retained. 
 
15 OPM SPECIAL STUDY, supra note 12, at 11.  Subjects of this study were chosen by 
randomly selecting 200 employees from the Central Personnel Data File (CPDF) in 
September of 1997 and then contacting that employee’s supervisor (this was done in 
order capture military supervisor’s responsible for supervising civilian employees as 
well).  Having identified 200 supervisors in this manner, the study then proceeded by 
asking these supervisors questions about all of the civilians under their supervision, 
which included 3,114 civilian employees.  Id. at 5-8.  
 
16 Id.  
 
17 Id.  
 
18 Id.  
 
19 Id. at 19.   
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attempts to subvert the supervisor.”20  Even though all of the supervisors interviewed felt 

they had done the right thing, they also reported that most of the consequences from 

taking the action were overwhelmingly negative, which the report concluded was why 

such formal actions were rarely taken.21  Supervisors commented that the amount of time 

spent on the action actually inhibited their own performance and made other employees 

cynical, while also making themselves vulnerable to charges of discrimination and 

harassment from the employee and the employee’s friends.22   

More recently, in 2005, the GAO, in a briefing to the House Committee on 

Government Reform, reported that “39 percent of supervisors identified an employee 

filing a discrimination complaint as a reason for their experiencing difficulty in dealing 

with a performance problem.”23  Other related impediments identified were time-

consuming processes, fear of creating a negative work environment, and dislike of 

confrontation.24  “The current system serves as a barrier to Federal managers effectively 

managing workplace misconduct and poor performance.  A simple threat of an EEO 

complaint by an unhappy subordinate, which can hang over a manager for 3, 4, 5, or even 

                                                 
20 Id. at 21.  
 
21 Id. at 22, 24.  
 
22 Id. at 22-23.  
 
23 U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-05-812R, BRIEFING FOR THE HOUSE 

COMM. ON GOV. REFORM:  POOR PERFORMERS IN THE FEDERAL WORKPLACE, slide 18 
(2005) [hereinafter 2005 GAO POOR PERFORMERS BRIEFING], available at 
http://www.gao.gov/assets/100/93352.pdf.  
 
24 Id. at slide 17-18.  
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6 years, gives pause to even the best manager before deciding to take action against a 

problem employee.”25 

Whether perceived or actual, a 2013 OPM survey of 376,577 federal workers 

confirms that not much has changed.26  Astoundingly, only 28 percent of federal workers 

interviewed, which included both regular employees and supervisors, believed that in 

their units “steps are taken to deal with a poor performer who cannot or will not 

improve.”27  This is down from 31 percent in 2010,28 but up from 27 percent in 2004 and 

25 percent in 2002.29  From these numbers, the overwhelming conclusion is that roughly 

70 percent of federal workers believe there are no consequences for poor performance. 

As discussed above, the problems associated with the federal sector EEO 

complaint process are not solely to blame for supervisors’ short-term decisions not to 

take adverse actions against those whom they supervise.  A host of other factors 

                                                 
25 Justice Delayed is Justice Denied:  A Case for a Federal Employees Appeals Court: 
Hearing Before the Subcomm. on the Federal Workforce and Agency Organization of the 
H.R. Comm. On Gov’t Reform, 109th Cong. 13-14 (2005) [hereinafter Hearing on Case 
for Federal Employees Appeals Court] (statement by William L. Bransfield, General 
Counsel, Senior Executive Association).  
 
26 U.S. OFFICE OF PERSONNEL MANAGEMENT, GOVERNMENTWIDE MANAGEMENT REPORT: 
FEDERAL EMPLOYEE VIEWPOINT SURVEY RESULTS:  EMPLOYEES INFLUENCING CHANGE 3 
(2013) [hereinafter OPM 2013 VIEWPOINT SURVEY], available at 
http://www.fedview.opm.gov/2013files/2013_Governmentwide_Management_Report.PD
F.   
 
27 Id. at 11.   

28 Id. at 30.  
 
29 2005 GAO POOR PERFORMERS BRIEFING, supra note 23, at 3-4 (citing U.S. OFFICE OF 

PERS. MGMT., WHAT DO FEDERAL EMPLOYEES SAY  (May 2005)). The Federal Human 
Capital Survey is a tool that measures employees’ perceptions of whether, and to what 
extent, conditions characterizing successful organizations are present in their agencies.  
 



14 
 

contribute to such a decision, such as other methods being more effective to bring about 

positive change in the work force, a desire to avoid confrontation with an employee, a 

supervisor’s incompetence or inability to emotionally deal with firing an employee, lack 

of support from upper management, organizational incentives or disincentives, and the 

time and effort it takes to initiate and follow through on such actions.30   

However, even after identifying other contributing factors, it is easy to see how a 

poor EEO complaint process can secretly undermine supervisors’ decisions even if they 

blame something else.  Alternative methods to bring about employee improvement may 

seem more effective in the long run because of one failed attempt by that supervisor to 

remove someone who ended up filing an EEO complaint.  A desire to avoid confrontation 

with poor performers may originate from a bad experience a supervisor had when he or 

she was accused of discrimination.  A lack of support from upper management may be 

stemming from a negative experience upper management had in trying to remove a 

federal employee previously.  The inability or lack of desire to engage emotionally in the 

process could be the result, again, of having been accused of discrimination in the past, or 

having heard stories of such experiences from other supervisors. 

Therefore, although the studies, surveys, and reports cannot fully pinpoint the 

underlying issues driving supervisor decisions, evidence throughout history strongly 

suggests that the federal sector EEO complaint process plays its part in influencing 

supervisors’ everyday decisions about disciplining employees. 

                                                 
30 U.S. MERIT SYSTEMS PROTECTION BOARD, PERSPECTIVES:  FEDERAL SUPERVISORS AND 

POOR PERFORMERS (July 1999) [hereinafter MSPB 1999 PERSPECTIVES], available at 
http://www.mspb.gov/netsearch/viewdocs.aspx?docnumber=253646&version=253933&a
pplication=ACROBAT.  This MSPB report examined 18 years of research collected 
regarding the prevalence of and reasons for poor performance in the federal workforce.   
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2. Long-term effects 

With supervisors routinely managing their people in ways to avoid taking adverse 

actions against them to reduce conflict in the workplace, avoid the complex adverse 

action process, and reduce their vulnerability to complaints of discrimination, short-term 

consequences create long-term effects.   

One such effect is a belief amongst federal workers that they will not be fired no 

matter how poorly they perform in their jobs.  As the statistics suggest above, most 

federal workers have witnessed poor performers in the workplace who were not fired.31  

That same survey revealed that more than 65 percent of federal civilian employees do not 

believe that their promotion in the workplace is based on merit and over 75 percent do 

not believe their pay raises depend on how well they perform their jobs.32 

If this is the perception in the federal workplace, which likely reflects reality since 

it is such a high percentage, then what incentive do federal employees have to perform 

well?  And what does performing well even mean when you are comparing performance 

in a unit containing people who regularly underperform?   

OPM’s 1999 study estimated that the number of poor performers in the federal 

government is 3.7 percent with a 95 percent confidence level that the percentage of poor 

performers is no lower than 2.8 percent and no larger than 4.6 percent.33  In a 2000 Merit 

                                                 
31 OPM 2013 VIEWPOINT SURVEY, supra note 26, at 11. 
 
32 Id. 
 
33 OPM SPECIAL STUDY, supra note 12, at 9.  OPM derived these numbers from a group 
of 200 supervisors self-identifying those they believed to be poor performers in their 
units based on OPM’s definition of a poor performer.  Poor Performer:  “These are 
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Systems Protection Board (MSPB) survey, employees, rather than supervisors, perceived 

that 14.3 percent of their coworkers were performing below reasonably expected levels.34  

As the above numbers suggest, the actual number of poor performers in the federal 

government is unknown and probably depends on whom you ask and how you define a 

poor performer.  However, to have an impact on the federal workforce, the actual number 

of poor performers is probably not as important as the perception that large numbers exist 

that are not being dealt with adequately.  Additionally, “[e]ven a small number of poor 

performers, if not dealt with effectively, can have a negative impact much larger than 

their actual numbers suggest.  In large part, this is due to the effect that unchecked poor 

performers can have on the morale and motivation of other employees.”35   

If a federal employee believes he does not have to perform to keep his job, then 

he has less incentive to perform.  If he believes he will not get fired for bad performance, 

then it also likely creates a sense of entitlement to always have that job.  Therefore, when 

supervisors discipline employees or propose a removal against them, employees are 

likely to believe there is another motivating factor besides performance driving the 

disciplinary action, because otherwise why are they getting removed and their 

underperforming coworker is not?  Not knowing exactly why he or she is being fired, but 

                                                                                                                                                 
employees with whom you are seriously disappointed.  You have little confidence that 
they will do their jobs right.  You often have to redo their work, or you have had to 
severely modify their assignments to give them only work that they can do, which is 
much less than you would otherwise want them to do.  They are just not pulling their 
weight.”  Id. at 5-6. 
34 2005 GAO POOR PERFORMERS BRIEFING, supra note 23, at 2-3. 
 
35 MSPB 1999 PERSPECTIVES, supra note 30, at 30. 
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seeing that his or her underperforming coworker who is the opposite sex, race, etc., is not 

getting fired, he or she concludes it must be discrimination and files an EEO complaint.   

The supervisor now has to deal not only with the adverse action, but also with the 

discrimination complaint.  Months and years drag on until the complaint has finally 

flowed through the system.  Having been found a discriminator or not, the supervisor 

now feels it is not worth it to try to fire anyone.  Therefore, the supervisor ignores or 

overlooks performance and behaviors he or she might not have, until eventually, there is 

another employee performing bad enough for which the supervisor feels obligated to take 

adverse action.  That employee feels singled out, files an EEO complaint, and on and on 

the cycle continues.  This is just an example of how the EEO complaint process helps 

create a culture of accepting poor performance in the federal workforce.   

 Other effects could include the loss of productive federal employees who feel 

undervalued because poor performers receive the same benefits and raises that they do or 

who feel overworked because they are picking up the slack for the poor performers.36  

Even if productive federal workers decide to remain in federal service, they are likely to 

                                                 
36 This exact situation happened to a friend of mine who left federal service after having 
to take up the slack for a federal worker who could not mentally perform the basic 
functions of his job, while also spending multiple hours of federal time on his own 
personal affairs.  After having reported his coworker’s underperformance to his 
supervisor, the supervisor began documenting the coworker’s poor performance.  
However, because the coworker had severe physical disabilities, the supervisor was told 
to create large amounts of documentation and also received some pushback from upper 
management and the human resources office.  Finally, when it began to seem too hard to 
do anything to fix the problem, and with the supervisor’s looming retirement, the 
supervisor just gave up trying to do anything about the poor performer.  The supervisor 
told my friend to “just work harder.”  My friend did work harder, and then within six 
months left federal service for the private sector. 
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become demoralized as time goes on when they witnesses continued acceptance of poor 

performance and inadequate recognition for their own hard work. 

C.  Further Victimization of Discrimination Victims  

 Some advocates of anti-discrimination measures may criticize this paper for 

appearing to be insensitive to the needs of the complainant, but the ultimate goal of the 

paper is to help the true victims of discrimination by improving the federal sector EEO 

complaint process.  Currently, as this paper will attempt to explain, the EEO process is 

overused by federal employees, many of whom do not actually know and/or believe they 

were discriminated against.  Instead, because the process is very pro-complainant and 

relatively cost-free and risk-free for federal employees, they use the system to challenge 

adverse actions, to settle workplace disputes, to get back at their supervisors, to obtain 

money, and perhaps to even keep their jobs.  Because the system is over used, it has 

become clogged up, slowing down what is already a considerably slow process.  “When a 

case takes so long to resolve and there is a finding of discrimination, it is very difficult to 

give meaningful justice to an employee who has been wronged after 3 or 4 or 5 years.”37 

Additionally, because of the stigma surrounding EEO complaints based on the 

culture that has developed over time, as discussed above, employees with genuine 

complaints have to battle the agency’s negative attitude towards the process every step of 

the way.  In the end, the process unintentionally hinders true victims of discrimination 

from attaining the justice they deserve. 

 

                                                 
37 Hearing on Case for Federal Employees Appeals Court, supra note 25, at 65 
(statement by William L. Bransfield, General Counsel, Senior Executive Association).  
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III. The Federal Complaint Process: How Did This Happen? 

Having explored some of the consequences of the system such as the cost, the 

impact on supervisors and the mission, and the revictimization of discrimination victims, 

it is now time to examine the history of the federal sector EEO complaint process.  From 

this perspective, it will become clear that the original goal of eradicating discrimination 

from the federal workforce and protecting the victims of discrimination, along with the 

eventual owner of the federal complaint process, the EEOC, helped shape the process 

into one which favors complainants at every turn, while ignoring the impact on taxpayers, 

not fully embracing or understanding the impact on supervisors and agency missions, and 

ultimately hurting true victims of discrimination.   

This section begins by exploring a brief history of the federal government’s 

response to discrimination in the workplace and the establishment of the federal sector 

EEO complaint process.  It then examines how the EEOC became the owner of the 

process and how it shaped the process through the implementation of regulations in 

response to cries for change from Congress, federal agencies, and federal workers.   

A.  The Beginning: Discrimination in the Federal Government 

Although federal employees have received various protections from adverse 

employment decisions dating all the way back to 1883,38 no actual policy against 

                                                 
38 The year 1883 saw the passage of the Pendleton Act, which for the first time, regulated 
the appointment of federal personnel and created the Civil Service Commission (CSC) 
“to implement a merit system for hiring federal civil servants, and to eliminate the 
political spoils system.”  John P. Stimson, Unscrambling Federal Merit Protection, 150 
MIL . L. REV. 165, 204 (1995); Civil Service Act of 1883, ch. 27, 22 Stat. 403 (1883) 
(current version at 5 U.S.C. § 1101).  Since the focus of this paper is to propose changes 
to improve the current federal sector EEO complaint process, reciting the entire history of 
the federal civil service system is unnecessary.  However, this footnote is an 



20 
 

discrimination in federal sector employment decisions existed until 1964 with the passage 

of Title VII of the Civil Rights Act. 39  Title VII finally made it unlawful to discriminate 

in employment decisions on the basis of race, color, religion, sex, or national origin.40  

Even then, the actual protections of the 1964 Act did not apply to federal employees.41  

Instead, federal employees received protection from discrimination only through a series 

of executive orders, which the Civil Service Commission (CSC) enforced. 42   

                                                                                                                                                 
acknowledgement of the importance of that deeper history which forms the backdrop of 
where we currently find ourselves.  For good summaries of key historical aspects of the 
federal civil service system leading up to the 1978 Civil Service Reform Act, see, e.g., 
Stimson, supra, at 204-212; William V. Luneburg, The Federal Personnel Complaint, 
Appeal, and Grievance Systems:  A Structural Overview and Proposed Revisions, 78 Ky. 
L.J. 1, 6-16 (1990).  Luneburg identifies additional resources for a more in-depth 
discussion of the history of the federal civil service system in his article at footnote 4.  
 
39 Civil Rights Act of 1964, Title VII, Pub. L. No. 88-352, 78 Stat. 241, enacted July 2, 
1964 (current version at 42 U.S.C. § 2000e-16). 
 
40 Id.  
 
41 Luneburg, supra note 38, at 12-13 (citing 29 U.S.C. § 2000e(b)(1) (1982)).  
 
42 Executive Order 11246 and Executive Order 11478 were the main executive orders 
that provided protection to federal employees.  Mark D. Laponsky, Procedural Problems 
and Considerations in Representing Federal Employees in Equal Employment 
Opportunity Disputes, 29 How. L.J. 503, 504 (1986).  Executive Order 11246, signed by 
President Johnson in 1965, gave the Secretary of Labor the responsibility of ensuring 
federal contractors gave equal opportunity to minorities in recruitment, hiring, training, 
and other employment practices.  This Executive Order was key in ending racial, 
religious and ethnic discrimination.  Today, Executive Order 11246 has been further 
strengthened and protects approximately one fifth of the U.S. labor force.  Exec. Order 
No. 11246, 30 Fed. Reg. 12319 (1965); see also Dep’t of Labor website, 
http://www.dol.gov/ofccp/about/History_EO11246.htm (last visited Feb. 10, 2014).  
President Richard M. Nixon signed Executive Order 11478 on August 8, 1969 (later 
amended by Executive Orders 13087 and 13152).  It covered the federal civilian 
workforce, to include civilian employees of the Armed Forces and United States Postal 
Service employees.  Not only did it prohibit discrimination in employment based on race, 
color, religion, sex, national origin, handicap, and age, it required federal agencies to take 
affirmative steps to promote equal opportunity in employment.  It was later amended to 
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It was not until 1972, after recognizing the “entrenched discrimination in the 

Federal service”43 and the “failure of the complaint process,”44 that Congress finally 

extended the protections of Title VII to the federal sector under the Equal Employment 

Opportunity Act of 1972.45  Under this act, the CSC gained the authority to enforce the 

Title VII anti-discrimination provisions and issue implementing regulations.46  The CSC 

was also charged with approving department and agency equal opportunity plans, as well 

as reviewing and evaluating the actual implementation of the equal opportunity 

programs.47  With this newfound authority, the CSC began creating and shaping the 

                                                                                                                                                 
provide protection to additional classes of individuals.  Exec. Order No. 11478, 34 Fed. 
Reg. 12985 (1969). 
    
43 Morton v. Mancari, 417 U.S. 535, 547 (1974) (“In general, it may be said that the 
substantive antidiscrimination law embraced in Title VII was carried over and applied to 
the Federal Government.  As stated in the House Report: ‘To correct this entrenched 
discrimination in the Federal service, it is necessary to insure [sic] the effective 
application of uniform, fair and strongly enforced policies.  The present law and the 
proposed statute do not permit industry and labor organizations to be the judges of their 
own conduct in the area of employment discrimination.  There is no reason why 
government agencies should not be treated similarly. . . .’ H.R. Rep. No. 92-238, on H.R. 
1746, pp. 24-25 (1971).”).  
   
44 Id. at 546 n. 22 (“‘A critical defect of the Federal equal employment program has been 
the failure of the complaint process.  That process has impeded rather than advanced the 
goal of the elimination of discrimination in Federal employment. . . .’ H.R. Rep. No. 92-
238, on H.R. 1746, pp. 23-24 (1971).”).  
 
45 Equal Employment Opportunity Act of 1972, Pub. L. No. 92-261, 86 Stat. 103 (1972) 
(codified at various sections of 5 U.S.C. and 42 U.S.C.) (the purpose of which was “to 
further promote equal employment opportunities for American Workers” and add section 
717 to Title VII of the Civil Rights Act of 1964 to protect federal employees and 
applicants from discrimination based on race, color, religion, sex or national origin). 
   
46 Id. 
 
47 GEN. ACCOUNTING OFFICE, B-178300, DEPARTMENT OF DEFENSE:  STATUS OF EQUAL 

OPPORTUNITY IN THE M ILITARY DEPARTMENTS (1973) [hereinafter 1973 Military EO 
Status], available at http://www.gao.gov/assets/210/200222.pdf (although the CSC was 
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federal sector EEO complaint process widely used today.  It created a four-step 

administrative complaint process, which included a pre-complaint counseling session, an 

investigation of the complaint, a hearing and final agency decision, and finally, an 

optional appeal to the Appeals Review Board of the Commission.48  Additionally, the 

Equal Employment Opportunity Act gave federal employees the ability to attain de novo 

review of their complaints in federal district court.49  

After 1972, the CSC’s jurisdiction over different kinds of discrimination 

expanded.  First, in 1974, Congress amended the Age Discrimination in Employment Act 

                                                                                                                                                 
charged with approving and ensuring implementation of these plans since 1969, this 1973 
report revealed that equal opportunity plans, at least across the Department of Defense, 
were “too broad in scope, vaguely implemented, lacking sufficient definition, and not 
coordinated amongst the various DoD components”).  
 
48 Luneburg, supra note 38, at 13 (citing Ralston, The Federal Government as Employer:  
Problems and Issues in Enforcing the Anti-Discrimination Laws, 10 GA. L. REV. 717, 
717-718 (1977-76)).  
 
49 Chandler v. Roudebush, 425 U.S. 840 (1976) (analyzing the language of the statute and 
the legislative history to determine if section 717(c) of Equal Employment Opportunity 
Act accords federal employees the same rights as private-sector employees to de novo 
consideration of their Title VII claims).  “The Congress was aware of the fact that federal 
employees would have the benefit of ‘appropriate procedures for an impartial [agency] 
adjudication of the complain[t],’ and yet chose to give employees who had been through 
those procedures the right to file a de novo ‘civil action’ equivalent to that enjoyed by 
private sector employees.  It may well be, as the respondents have argued, that routine 
trials de novo in the federal courts will tend ultimately to defeat, rather than to advance, 
the basic purpose of the statutory scheme.  But Congress has made the choice, and it is 
not for us to disturb it.”  Id. at 863 (quoting H.R. REP. NO. 92-238, at 26 (1971)).  “The 
goal may have been to compensate for the perceived fact that ‘[t]he Civil Service 
Commission’s primary responsibility over all personnel matters in the Government . . . 
create[s] a built-in conflict of interest for examining the Government’s equal employment 
opportunity program for structural defects which may result in a lack of true equal 
employment opportunity.’”  Id. (quoting S. REP. NO. 92-415, at 15 n. 39 (1971)).  
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(ADEA) to apply to federal workers over the age of 40.50  Then in 1978, Congress 

amended and extended the reach of the Rehabilitation Act of 1973 to “establish a 

community service employment program for handicapped individuals, and to provide 

comprehensive services for independent living for handicapped individuals, [and] to 

amend the Developmental Disabilities Services and Facilities Construction Act.”51 

Throughout this time, the CSC was harshly scrutinized and criticized for the dual 

and often conflicting role it was asked to play as both the policy maker and advisor to 

supervisors and managers as well as an adjudicatory body, charged with processing 

discrimination complaints and hearing appeals.52  Criticism came from all sides.  Some 

thought the CSC was “biased against complainants,”53 that the private sector 

                                                 
50 Age Discrimination in Employment Act, Pub. L. No. 93-259, 88 Stat. 74 (codified as 
amended at 29 U.S.C. § 633a (2012)).  
 
51 The Rehabilitation Act of 1973, Pub. L. No. 93-112, 87 Stat. 355, codified at 29 U.S.C. 
§ 701 (2012) (as amended by the Rehabilitation, Comprehensive Services, and 
Developmental Disabilities Amendment of 1978, Pub. L. No. 95-602, 92 Stat. 2955). 
 
52 See Luneburg, supra note 38, at 12-13 (citing Ralston, supra note 48, at 717-718) 
(“The House of Representatives bill would have given jurisdiction for administrative 
enforcement to the Equal Employment opportunity Commission (EEOC).  This was 
prompted by a perceived conflict if the Civil Service Commission was responsible for 
both implementing federal personnel policies and practices and deciding appeals 
concerning allegations that those same policies and practices were discriminatory.”).  
Also, the need for reform was magnified by the country’s recent emergence from the 
Watergate scandal and its desire to hold public officials accountable.  See Stimson, supra 
note 38, at 167 n. 16 (discussing remarks by Dwight Ink, Executive Director, Personnel 
Management Project, at a jointly held seminar by the GAO and the Senate Governmental 
Affairs Subcommittee on Federal Services, Post Office, and Civil Service on March 31, 
1988.  GEN. ACCOUNTING OFFICE, GGD-89-18, CIVIL SERVICE REFORM:  DEVELOPMENT 

OF 1978 CIVIL SERVICE REFORM PROPOSALS 20 (1988) [hereinafter 1978 CIVIL SERVICE 

REFORM PROPOSALS], available at http://www.gao.gov/assets/220/210737.pdf.)  
 
53 1978 CIVIL SERVICE REFORM PROPOSALS, supra note 52, at 36 (remarks of Harriet 
Jenkins, National Aeronautics and Space Administration, head of the Task Force on 
Equal Employment Opportunity and Affirmative Action).  
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complainants had more rights, and that defendant agencies had too much control over the 

complaint process and the decision as to whether discrimination existed.54  Others found 

the system lacked protection for those accused of discrimination.55 

In April 1977, the Comptroller General issued a report identifying many aspects 

of the federal equal employment opportunity program that needed improvement.56  

Specifically, it found agencies’ management officials lacked commitment to equal 

opportunity programs, the programs lacked structure, and inadequate attention was paid 

to the cost of effectively running such programs.57  Additionally, the report noted that 

there were “[a] variety of problems regarding fairness and impartiality, timeliness, and 

complaint resolution,”58 and “[n]either [the] CSC nor the agencies we reviewed ha[d] 

adequately reviewed and evaluated the[ir] discrimination complaint systems in operation 

to know the effectiveness, efficiency, or costs of the systems or how to enhance them.  

More importantly, however, sound reviews and evaluations are not possible because of 

the lack of documentation and reports, or inadequate ones.”59  

                                                                                                                                                 
 
54 Stimson, supra note 38, at 204 and n. 291 (citing 2 PRESIDENT’S REORGANIZATION 

PROJECT, U.S. PERSONNEL MANAGEMENT PROJECT, APPENDICES TO THE FINAL STAFF 

REPORT, app. IV at 19 (1977) [hereinafter 2 PERSONNEL MANAGEMENT PROJECT].  
 
55 1978 CIVIL SERVICE REFORM PROPOSALS, supra note 52, at 36.  
 
56 ELMER B. STAATS, COMPTROLLER GEN. REPORT TO CONGRESS, E-178929, FPCD-76-
77, SYSTEM FOR PROCESSING INDIVIDUAL EQUAL EMPLOYMENT OPPORTUNITY 

DISCRIMINATION COMPLAINTS:  IMPROVEMENTS NEEDED (1977) [hereinafter 1977 

COMPTROLLER GEN. REPORT], available at http://www.gao.gov/assets/120/117774.pdf.  
57 Id. 
 
58 Id. at Document Resume. 
 
59 Id. at 60. 
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B.  The EEOC Inherits Federal Sector Discrimination Complaints 

Dissatisfaction with the entire federal personnel system spurred President Carter 

in 1977 to create the Personnel Management Project (“the Project”) to conduct a 

“comprehensive review of Federal personnel management principles, policies, processes, 

and organization to determine what improvements are required and to recommend 

appropriate legislation, policies, rules, regulations, processes, and organizational 

solutions.”60  The Project cast a wide net to gather as much data, feedback, and ideas as 

possible throughout all of the federal agencies.61  Task Force 4, the Equal Employment 

Opportunity and Affirmative Action Task Force, focused specifically on examining the 

federal discrimination complaint process.62 

The Project concluded in the Final Staff Report that the existing federal redress 

system was confusing, complex, and time-consuming.63  The Project’s Executive 

Director described the federal civil service as a “‘bewildering array of complex protective 

procedures’” presenting “a burdensome obstacle for employees with legitimate claims 

while providing ‘refuge and protection [for] the incompetent and the problem 

                                                                                                                                                 
 
60 1 PRESIDENT’S REORGANIZATION PROJECT, U.S. PERSONNEL MANAGEMENT PROJECT, 
FINAL STAFF REPORT (1977) [hereinafter 1 PERSONNEL MANAGEMENT PROJECT], 
available at http://mspbwatch.files.wordpress.com/2012/05/u-s-personnel-management-
project-vol-i.pdf. 
 
61 See id. 
 
62 2 PERSONNEL MANAGEMENT PROJECT, supra note 54, at app. IV (Task Force IV was 
just one of nine different tasks forces set up to examine all aspects of the civil service 
system). 
 
63 Id. 
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employee.’”64  Specific to the discrimination complaint process, the Project noted “the 

inadequacy of resources devoted to the system, the susceptibility of the system to misuse 

for nondiscriminatory matters, and the need for low cost or subsidized representation 

during certain stages of the process.”65 

As a result of the findings, President Carter adopted the recommendations of Task 

Force 4 in Reorganization Plan Number 1, which transferred all CSC responsibilities and 

jurisdiction for the federal sector equal employment opportunity programs to the EEOC.66  

Congress approved of the plan after it came up with a scheme to deal with cases where 

the EEOC and the MSPB shared jurisdiction.67  The later creation of Reorganization Plan 

Number 2 and the passage of the 1978 Civil Service Reform Act (CSRA) effectively 

dissolved the CSC, after 95 years, by transferring the rest of the CSC’s responsibilities to 

the new Office of Personnel Management (OPM) and the MSPB.68 

                                                 
64 Stimson, supra note 38, at 204-212 (citing 1 PERSONNEL MANAGEMENT PROJECT, supra 
note 60 (quoting a letter from Dwight A. Ink, Personnel Management Project Executive 
Director, to Alan K. Campbell, Personnel Management Project Chairman, and Wayne 
Granquist, Vice Chairman, (Dec. 20, 1977))). 
 
65 2 PERSONNEL MANAGEMENT PROJECT, supra note 54, at 1, 19, and 24. 
 
66 Reorganization Plan No. 1 of 1978, 3 C.F.R. 321 (1978), reprinted in 5 U.S.C. app. at 
223 (2012), and in 92 Stat. 3781 (1978).  Carter’s adoption of Task Force 4 
recommendations conflicted with the Personnel Management Project leadership’s 
recommendation of following the model put forth by Task Force 8, which gave 
jurisdiction over discrimination complaints to the Merit Systems Protection Board.  
 
67 See Stimson, supra note 38, at 211-212 & n. 319. 
 
68 Reorganization Plan No. 2 of 1978, 3 C.F.R. 323 (1978), reprinted in 5 U.S.C. app. at 
226 (2012), and in 92 Stat. 3783 (1978); Civil Service Reform Act of 1978, Pub. L. No. 
95-454, 92 Stat. 1111 (codified as amended at scattered sections of 5 U.S.C.). 
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Therefore, by the end of 1978, the EEOC had inherited the administration and 

enforcement of federal sector EEO complaints.  Specific to the complaint process, the 

Commission gained the authority to “issue rules, regulations, orders and instructions 

pursuant to Title VII of the Civil Rights Act of 1964, 42 U.S.C. 2000e-16(b); the Age 

Discrimination in Employment Act of 1967, 29 U.S.C. 633a(b); the Rehabilitation Act of 

1973, 29 U.S.C. 794a(a)(1), and Executive Order 12067.”69  

The goal of the reforms was to “eliminate organizational conflicts of interest, 

simplify procedures, expedite cases, enhance efficiency and accountability, and ‘allow 

civil servants to be able to be hired and fired more easily, but for the right reasons.’”70  

Additionally, by transferring jurisdiction of discrimination complaints to the EEOC, who 

had the expertise in employment discrimination matters, employees could be more 

confident in the fairness of the system.71  However, when the EEOC inherited the federal 

complaint process, it did not initially overhaul the actual process.72  Instead, it issued 

final regulations in 1979 that adopted most of the current regulations, with only a few 

                                                 
69 Equal Employment Opportunity in the Federal Government: Complaints of 
Discrimination, 51 Fed. Reg. 29,482 (proposed Aug. 18, 1986) (to be codified at 29 
C.F.R. pt. 1613).  
 
70 Stimson, supra note 38, at 168 (quoting S. REP. NO. 95-969, at 2-4 (1978), reprinted in 
1978 U.S.C.C.A.N. 2723, 2724-26). 
 
71 H.R. REP. NO. 95-1069, at 5 (1978).  
 
72 The EEOC was apparently waiting to change the complaint process until after a 
thorough examination of the current process was completed.  Office of Fed. Operations, 
A Look at the EEOC’s Office of Federal Operations’ Federal Sector Programs: Past, 
Present, and Future, 19 THE DIG. OF EQUAL EMP’T OPPORTUNITY LAW, NO. 1, 2008, at 5 
(available at www1.eeoc.gov//federal/digest/xix-1.cfm) (citing John Ross, A History of 
the Equal Employment Opportunity Commission 1965-1984, at 82 (unpublished 
manuscript) (on file at the EEOC library in Washington, D.C.)).   
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minor technical changes, and renumbered the current regulations from 5 C.F.R. Part 713 

to 29 C.F.R. Part 1613.73   

The federal complaint process consisted of the following procedures:74 

1. An applicant or an employee who believed he was discriminated against 
first contacted an agency counselor, who attempted to resolve the issue. 
 

2. If the issue could not be resolved, the applicant or employee could file a 
formal complaint with the agency, which investigated the complaint, and 
made the findings of the investigation available to the complainant. 
 

3. The agency and the complainant could attempt to settle the matter at 
anytime, but if they were unsuccessful, the agency provided the 
complainant with a proposed disposition of the case. 
 

4. The complainant could then request a final agency decision or ask for a 
hearing before an EEOC complaints examiner (now called an 
Administrative Judge). 
 

5. If a hearing was requested, the case was sent to an EEOC complaints 
examiner who held a hearing and issued a recommended decision to the 
agency. 
 

6. The agency then issued a decision that may or may not have agreed with 
the complaints examiner. 
 

7. If the complainant was not satisfied with the agency’s decision, he/she 
could appeal that decision to the EEOC’s Office of Review and Appeals 
(ORA), which issued the final decision. 

                                                 
73 EEOC Adoption and Amendment of Civil Service Commission Federal Employee 
Discrimination Complaint Regulations, 43 Fed. Reg. 60,900, 60,900-60,901 (Jan. 1, 
1979) (to be codified at 29 C.F.R. pt. 1613).  
 
74 See COMM. ON GOV. OPERATIONS, 100TH CONG., REP. ON OVERHAULING THE FEDERAL 

EEO COMPLAINT PROCESSING SYSTEM:  A NEW LOOK AT A PERSISTENT PROBLEM (1987) 
[hereinafter A NEW LOOK]; see also U.S. GEN. ACCOUNTING OFFICE, GAO/FPCD-83-21, 
REPORT TO THE CHAIRMAN , SUBCOMMITTEE ON MANPOWER AND HOUSING COMMITTEE 

ON GOVERNMENT OPERATIONS HOUSE OF REPRESENTATIVES:  PROBLEMS PERSIST IN THE 

EEO COMPLAINT PROCESSING SYSTEM FOR FEDERAL EMPLOYEES 1-2 (1983) [hereinafter 
PROBLEMS PERSIST FOR FEDERAL EMPLOYEES], available at 
http://www.gao.gov/assets/140/139896.pdf. 
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8. If either the complainant or the agency was not satisfied with ORA’s 

decision, either party could request reconsideration by the EEOC’s 
commissioners. 
 

9. A complainant could file a civil action in federal district court 180 days 
after filing the complaint with the agency or within 30 days of receiving 
the final agency decision. 

In 1983, the GAO submitted a report to Congress that highlighted the continuing 

problems of the federal discrimination complaint process.75  Problems included 

considerable duplication of effort, too many decision-making levels, lack of authority to 

dismiss complaints, and a lack of procedural flexibility. 76  The GAO believed this led to 

an inefficient system where processing complaints took years, backlogged complaints 

were growing, and the cost of processing complaints was high and likely to rise.77   

Although everyone seemed to agree that change was needed, no one could agree 

on what that change should look like.78  A task force comprised of 13 departments and 

agencies recommended each agency be allowed to develop its own complaint processing 

system; this idea was rejected by the EEOC and some federal agencies.79  Likewise, the 

EEOC’s proposed revisions to the regulations received agency criticism and pushback.80 

                                                 
75 PROBLEMS PERSIST FOR FEDERAL EMPLOYEES, supra note 74. 
 
76 Id. at 10-13.  
 
77 Id. at 5-9.  
 
78 Id. at 17-19.  
 
79 Id. at 17-18 (“An EEOC official said that, if each agency developed its own system, 
there would be as many as 106 different sets of regulations and procedures for complaint 
processing . . . [and] EEOC would be unable to provide effective oversight.”)  
 
80 Id. at 18-19 (the nine agencies commenting on the regulations generally agreed that the 
EEOC’s proposed changes did not give agencies adequate flexibility to run their 
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The EEOC did not revise the regulations again until 1987.81  Specific major 

changes included providing an appeal right for complainants when settlement agreements 

were breached,82 and allowing for the administrative judge to dispense with a hearing 

when there were no material facts in dispute.83  Additionally, the regulations were 

amended to provide additional grounds in which an agency could dismiss a complaint; 

however, the EEOC specifically rejected a public comment that wanted to add a 

                                                                                                                                                 
programs, that the elimination of informal counseling was a bad idea since 80% of 
complaints are resolved during this time, and that it would be costly to add professional 
EEO specialists to their staffs).  
 
81 1987 Final Rule: Revisions to Federal Employment Discrimination Complaint Process, 
52 Fed. Reg. 41,920, 41,920-41,922 (Oct. 30, 1987) (to be codified at 29 C.F.R. pt. 
1613).  
 
82 1987 Regulations of Equal Employment Opportunity in the Federal Government: 
Complaints of Discrimination, 51 Fed. Reg. 29,482, 29,483 (proposed Aug. 18, 1986) (to 
be codified at 29 C.F.R. pt. 1613.217).  
 
83 Id. (revising § 1613.218).  This section was also revised to clarify the rules limiting 
discovery prior to a hearing, along with a related right of the administrative judge to draw 
adverse inferences when discovery requests/orders were not followed.  1987 Final Rule: 
Revisions to Federal Employment Discrimination Complaint Process, 52 Fed. Reg. at 
41,921; see also 1987 Regulations of Equal Employment Opportunity in the Federal 
Government: Complaints of Discrimination, 51 Fed. Reg. at 29,482-29,485.  Other 
noteworthy revisions to part 1613 included:  1) revising §§ 1613.212 and 1613.601 to 
remove any limitation on complainants that would restrict the scope of their complaint to 
the employing agency; allowing them instead to file complaints against any federal 
agency with that agency; 2) revising § 1613.213 to shorten the lengthy EEO counseling 
period and require the EEO counselor to issue a report after a complaint has been filed; 
and 3) revising § 1613.220(d) to require the agency to provide the complainant with a 
copy of the final agency decision and creating a uniform time limit for issuing such 
decisions. 1987 Revisions to Federal Employment Discrimination Complaint Process, 52 
Fed. Reg. at 41,922, 41,926, & 41,930.  
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provision that allowed agencies to reject “frivolous” claims.84  The EEOC claimed the 

term was “too vague to permit wholesale cancellation of complaints.”85 

In addition to the above revisions, many of which gave additional rights to 

complainants, it became clear that the EEOC was committed to complainants above all 

else when the EEOC specifically rejected public comments raising the issue of providing 

more rights to “alleged discriminating officials.”86  The EEOC responded saying: 

 [t]he central purpose of the complaint processing system is to determine 
when discriminatory conduct has occurred, not to provide rights to those 
who took the actions.  The discrimination complaint process does not 
determine the rights of those who have taken the actions, and therefore, 
the Commission believes it is unnecessary and wasteful to build in 
regulatory rights in that process for those individuals.  All references to 
the concept of an “alleged discriminating official” have been eliminated 
from the regulations.87 

Even with the new reforms in place, the all too familiar issues that had plagued 

the CSC began to pop up, as well as new issues.  In an article by William V. Luneberg, 

Professor of Law, Harvard University, derived from a report funded by OPM twelve 

years after the EEOC had inherited the federal sector EEO complaint process, he reported 

“[q]uite a few interviewees felt that often the EEOC process acts as a catch all for 

complaints where discrimination is not really at issue but there is no other avenue through 

                                                 
84 1987 Final Rule:  Revisions to Federal Employment Discrimination Complaint 
Process, 52 Fed. Reg. at 41,920 (amending § 1613.215 to provide two additional grounds 
for rejecting or dismissing a complaint:  1) where the complainant has also filed a civil 
action in U.S. District Court and 2) where a complainant fails to accept an offer of full 
relief from the agency in a settlement agreement).  
 
85 Id.  
 
86 Id.  
 
87 Id.  
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which the employee can obtain the intervention of a third party to express a judgment on 

the merits of his or her dispute with management or to otherwise become involved in the 

resolution of the matter.”88  This was the same perception the reformers had in 1978. 

Luneburg also noted, not as a criticism of the EEO process, but rather in 

recognition of reality, that many federal workers chose the statutory EEO process for 

their discrimination complaints over the Negotiated Grievance Procedure (NGP) because 

of its cost free nature.89  He explained that pursuing a discrimination complaint in the 

NGP system instead of the EEO process meant the union would have to front the costs of 

the arbitration and complainants would lose access to information gained by the agencies’ 

required investigation.90  These free benefits, coupled with a belief of greater impartiality 

at the EEOC, created incentives to enter the EEO process.91 

 Although the federal sector EEO complaint process may have been theoretically 

more attractive to complainants than other avenues of redress, it came under attack in 

Congress.  In 1988, H.R. 5112, the Federal Employee Discrimination Complaint 

                                                 
88 Luneburg, supra note 38, at 67 (citing 2 PERSONNEL MANAGEMENT PROJECT, supra 
note 54, at 19).  
 
89 Id. at 102 (arguing that “the existing right of a unit employee to choose the statutory 
over the NGB route in discrimination cases (both mixed cases and others) should be 
preserved.”).  
 
90 Id. at 83 (“Available statistics, along with the dearth of EEOC and MSPB reviews of 
arbitral awards in discrimination cases confirm this impression, which was gleaned from 
interviews with agency and union officials.  The reason most often given for this apparent 
phenomenon is not that discrimination complaints do not fall within the scope of 
collective bargaining agreements.  Rather, the cost-free nature of the EEO process from 
the union’s point of view is an important consideration, as may perhaps be a perception 
that many EEO claims lack substance as discrimination matters.”). 
 
91 Id.  
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Procedures Act, which was later renumbered and reintroduced as H.R. 1012 in 1989 and 

H.R. 1342 in 1991, 92 recommended implementing recommendations made in a report by 

the Committee on Government Operations called “Overhauling the Federal EEO 

Complaint Processing System:  A New Look at a Persistent Problem.”93  It found that the 

present complaint process was “an embarrassment to the Federal Government.  It is a 

system that Rube Goldberg94 would have been proud of.  It lacks all appearance of 

fairness [and] . . . [i]t is unnecessarily complex and inordinately lengthy.”95  Among other 

things, the report focused on the conflict of interest created by the same agency that 

discriminates also investigating the complaint and making a decision on the validity of 

the claim, which the report compared to putting a “fox in charge of the henhouse.”96 

The bill would have transferred the federal complaint process from the federal 

agencies to the EEOC, eliminating the “built-in conflict of interest caused by agencies 

                                                 
92 H.R. REP. NO. 100-5112 (1989); H.R. REP. NO. 101-1012 (1990); H.R. REP. NO. 102-
1342 (1991).  
 
93 Legislation is Needed To Reform The Federal Employment Discrimination Complaint: 
Hearing on H.R. 1342, 102d Cong. E872-E873 (1991) (statement by Rep. Tom Lantos, 
Calif.) [hereinafter Statement by Lantos on H.R. 1342]; A  NEW LOOK, supra note 77.  
 
94 Statement by Lantos on H.R. 1342, supra note 93, at E872.  Rube Goldberg, having 
passed away over 43 years ago, such that this reference may be lost on many readers, was 
an American cartoonist best known for a “series of popular cartoons depicting 
complicated gadgets that perform simple tasks in indirect, convoluted ways.” 
http://en.wikipedia.org/wiki/Rube_Goldberg (last visited May 19, 2014). 
95 Statement by Lantos on H.R. 1342, supra note 93, at E872.   

96 Id.  The report also criticized the EEOC for not having made changes to the federal 
sector process since it inherited it in 1979, even though the EEOC recognized major 
changes were necessary from the beginning. 
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investigating themselves and then deciding discrimination charges against themselves.”97  

The proposed legislation gave the agencies 45 days to try to resolve the complaint prior 

to the EEOC taking the complaint over.98  The EEOC would then take 90 days to 

determine if it believed the charge was true.99  If so, it would try to reconcile the 

complaint.100  If unsuccessful, the bill gave the complainant the option to sue in district 

court or request an adjudication by an EEOC administrative law judge, with rights of the 

individual or the agency to appeal adverse decisions to the court of appeals for a review 

of the admin record, rather than a de novo review.101   

Congressman Lantos defended his proposal by stating:  “I am convinced that this 

bill represents a careful balancing of the need for a speedier, simpler system for handling 

discrimination complaints with the need for an equitable system for Federal workers 

closer to the one in effect for employees in the private sector.”102 

In response to this and other criticism, the EEOC issued Final Rules on April 10, 

1992.103  Major revisions to the complaint process included: 

                                                 
97 Id.   
 
98 Id.   
 
99 Id. at E873. 
 
100 Id. 
 
101 Id.   
 
102 Id.   
 
103 1992 Final Rule:  Federal Sector Equal Employment Opportunity, 57 Fed. Reg. 
12,634 (Apr. 10, 1992) (to be codified at 29 C.F.R. pt. 1614) (“[The complaint process] 
has been criticized in the Supreme Court’s decision in Chandler v. Roudebush, 425 U.S. 
840 (1976), as well as by U.S. General Accounting Office audit reports, a report of the 
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• Renumbering and consolidating the complaint process under Part 1614 to 
“avoid repetition and extensive cross-referencing;”104 
 

• Extending the time from 30 days to 45 days within which a complainant 
must contact a counselor after the occurrence of a discriminating event;105 
 

• Extending the counseling period in specific cases to encourage and assist 
with resolution and settlement;106 
 

• Limiting both agencies and judges to 180 days to complete their 
investigations and issue their decisions, respectively; and107 
 

• Granting parties a pre-hearing right of discovery.108  

Not even three months later, the federal sector EEO complaint process came 

under attack again.  The Senate Committee on Government Affairs introduced legislation 

in 1992 and 1993 to reform the federal complaint process in light of troubling findings 

after conducting two hearings.109  The committee’s proposed legislation was focused on 

                                                                                                                                                 
Assistant Secretaries for Management Group, and the House Employment and Housing 
Subcommittee’s Report, ‘Over-hauling the Federal EEO Complaint Processing System:  
A New Look at a Persistent Problem.’  H.R. REP. NO. 456, 100th Cong., 1st Sess. (1987).  
The proposal to adopt part 1614 constituted EEOC’s response to these critical 
commentaries”).  
 
104 Id. at 12,634.  
 
105 Id. at 12,634-12635.  
 
106 Id. at 12635.  
 
107 Id. at 12635-12636 (as codified in 29 C.F.R. pt. 1614.109(g)).  
 
108 29 C.F.R. pt. 1614.108.  
 
109 The Federal Employee Fairness Act:  Hearing on S. 404 Before the Comm. On 
Governmental Affairs, 103d Cong. (1993); see also Statements on Introduced Bills and 
Joint Resolutions: Statement regarding Federal Employee Fairness Act of 1992, S. 2801, 
before the Comm. On Governmental Affairs, 102d Cong. S7480 (1992) [hereinafter 
Statements on S.2801] (statement by Sen. John Glenn, Ohio) (The Committee on 
Governmental Affairs heard compelling testimony from a former FBI agent who 
described the 4 ½ year process of seeing his discrimination complaint through the system, 
a system set up to have the very people who discriminated against him decide his fate.  
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ridding the process of the inherent conflict of interest agencies had in processing and 

investigating claims of discrimination against themselves, while also simplifying 

procedures and overlapping jurisdiction, reducing delays, and generally increasing 

employee confidence in the system by making it more fair.110 

Specifically, the bill proposed the following major changes to federal complaint 

processing procedures contained in Title VII of the Civil Rights Act of 1964 and the Age 

Discrimination in Employment Act of 1967: 

• Transfer the authority for determining the merits of EEO claims from the 
agencies to the EEOC,111 
 

• Transfer the responsibility to investigate and adjudicate claims solely to 
the EEOC,112 and 
 

• Impose strict time limitations on the complainants, the Federal agencies 
against which claims have been filed, and the EEOC.113 

                                                                                                                                                 
The committee also heard testimony from a Navy civilian whose complaint took five 
years to get through the system, which finally found that she had been discriminated 
against, but by then she had already lost her job.).  
 
110 The Federal Employee Fairness Act:  Hearing on S. 404 Before the Comm. On 
Governmental Affairs, 103d Cong. 2-4 (1993) [hereinafter Hearing on S. 404].  It is 
worth noting that this bill followed on the heels of the Clarence Thomas-Anita Hill 
hearings which the committee noted had “left an indelible mark on the psyche of the 
American people.”  Statements on S. 2801, supra note 109, at S7481 (statement by Sen. 
Barbara A. Mikulski, Md.).  
 
111 Statements on S. 2801, supra note 109, at S7480 (statement by Sen. John Glenn, 
Ohio).  Since the EEOC is an independent agency with experience in investigating and 
evaluating employee claims, the committee believed the entire process would be more 
fair and “would take agencies out of the business of judging themselves.”  Id.  
 
112 Id.  Although agencies would still have the authority and responsibility to counsel 
complainants and attempt to resolve claims, the committee believed that making one 
agency responsible for investigating and processing claims would greatly increase 
accountability and potentially even reduce costs. Id.  
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A similar bill moved through the House culminating in H.R. 2721, Federal 

Employee Fairness Act of 1994. 114   Its purpose, like the Senate bill, was to correct the 

many “widely acknowledged problems of the current system” by transferring 

investigation and adjudication of complaints to the EEOC administrative judge; 

simplifying the process by employing equitable time frames on all parties involved in the 

complaint process, and augmenting existing remedies by requiring the “Office of the 

Special Counsel to determine whether individual employees who engage in intentional 

discrimination should be disciplined.”115 

The GAO also was active in its criticism of the federal sector complaint process.  

In 1995 congressional testimony, the GAO called the EEO complaint process 

“inefficient, expensive, and time-consuming.”116  However, contrary to Congress’s more 

                                                                                                                                                 
113 Id.  This proposition was in response to recent data that showed the average time to 
adjudicate fully EEO claims in the federal sector was 338 days, rather than the 
recommended 180 days.  Id.  The bill would have also given complainants 180 days to 
file their complaints instead of the 30 days allowed by the current process.  Id.  The 
committee believed this would give federal employees time to think before they act and 
would better align with the rights afforded the private sector.  Id.  
 
114 H.R. 3613, a Bill to Amend Title VII of the Civil Rights Act of 1964 and the Age 
Discrimination in Employment Act of 1967 to Improve the Effectiveness of 
Administrative Review of Employment Discrimination Claims Made by Federal 
Employees, and for Other Purposes, H.R. 3613, 102d Cong. (1991); Federal Employee 
Fairness Act of 1993, H.R. 1111, 103d Cong. (1993); Federal Employee Fairness Act of 
1994, H.R. 2721, 103d Cong. (1994). 
 
115 H.R. REP. NO. 103-599, pt. 1, at 17 (1994). 

116 U.S. GEN. ACCOUNTING OFFICE, GAO/T-GGD-96-42, TESTIMONY BEFORE THE 

SUBCOMMITTEE ON CIVIL SERVICE, COMMITTEE ON GOVERNMENT REFORM AND 

OVERSIGHT, HOUSE OF REPRESENTATIVES, FEDERAL EMPLOYEE REDRESS: AN 

OPPORTUNITY FOR REFORM (STATEMENT OF TIMOTHY P. BOWLING, DIRECTOR FEDERAL 

MANAGEMENT AND WORKFORCE ISSUES, GENERAL GOVERNMENT DIVISION) 1 (1995) 
[hereinafter 1995 GAO TESTIMONY: AN OPPORTUNITY FOR REFORM], available at 
http://www.gao.gov/assets/110/106308.pdf. 
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protective view of complainants’ rights, the GAO recognized that sometimes the opposite 

is true, that employees can take advantage of the system to the detriment of management 

and the greater agency.117  The GAO criticized the system as: 

so strongly protective of the redress rights of individual workers, it is 
vulnerable to employees who would take undue advantage of these 
protections.  Its protracted processes and requirements divert managers 
from more productive activities and inhibit some of them from taking 
legitimate actions in response to performance or conduct problems.  
Further, the demands of the system put pressure on employees and 
agencies alike to settle cases—regardless of their merits—to avoid 
potential costs.118 

Although the GAO’s comments targeted the entire federal redress system as 

complicated and duplicative, it highlighted that the federal worker within the 

discrimination complaint process gets fuller and more extensive protection than other 

federal complainants.119  For instance, unlike federal employees appealing a firing or a 

lengthy suspension to the MSPB, employees “can file a claim even though no particular 

administrative action has been taken against them.”120  Additionally, as discussed supra, 

those who file discrimination complaints are entitled to an investigation at no cost to 

them, and if they are unsatisfied with the administrative process, they can just go to 

district court and start the process afresh, since they are entitled to a trial de novo.121  The 

                                                                                                                                                 
 
117 Id. 
 
118 Id. 
 
119  Id. at 8. 
 
120  Id. at 8-9. 
 
121 Id.  “Another phenomenon may be worth noting.  Officials at EEOC and elsewhere 
have said that the growth since 1991 in the number of discrimination complaints by 
federal employees is probably an outgrowth of passage of the Civil Rights Act of 1991, 
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GAO hypothesized that these extensive rights and opportunities for redress would lead to 

federal workers abusing the process.122   

Specifically, some employees use the system to resolve workplace disputes and 

others file frivolous complaints to harass supervisors.123  The GAO highlighted two 

examples in their testimony.  One was of a “male employee who filed a formal complaint 

when a female co-worker with whom he had formerly had a romantic relationship 

‘harassed him by pointedly ignoring him and moving away from him when they had 

occasion to come in contact.’”124  Another example the GAO highlighted was an 

employee who claimed he was fired in part on the basis of his national origin: 

“American-Kentuckian.”125  The GAO did not want to stand in judgment of these 

complaints, but did note that the federal agencies had to spend many hours and taxpayer 

dollars seeing them through the entire system.126   

The GAO also testified that federal employees file workplace discrimination 

complaints at “roughly 10 times the per capita rate of private sector workers.”127  

Additionally, whereas 47 percent of discrimination complaints in the private sector 

                                                                                                                                                 
which raised the stakes in discrimination cases by allowing complainants to receive 
compensatory damages of up to $300,000 and a jury trial in District Court.”  Id. at 8. 
 
122 Id. at 8. 
 
123 Id. at 8-9. 
 
124 Id. at 9. 
 
125 Id. 
 
126 Id. (The EEOC ruled in favor of the agency on both complaints on appeal.). 
 
127 Id. at 8. 
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revolve around the “most serious adverse action—termination—only 18 percent of 

discrimination complaints among federal workers are related to firings.”128  Such an 

environment has the ability to inhibit supervisors from taking legitimate performance 

actions against employees and also encourages settlement, even when cases lack merit.129 

The GAO reemphasized their position to Congress in 1996 testimony addressing 

the implications of the Omnibus Civil Service Reform Act of 1996 (1996 Omnibus 

CSRA) amending the Civil Service Reform Act of 1978 (1978 CSRA).130  The GAO 

criticized the 1978 CSRA and the subsequently enacted regulatory schemes for making 

federal sector redress “far from simple.”131  Simultaneously, the GAO offered support for 

the 1996 Omnibus CSRA, specifically recognizing that some of the proposed changes 

may effectively dampen the number of complaints, “particularly frivolous complaints and 

those filed by employees who choose to abuse the system,”132 but cautioned that “any 

                                                 
128 Id. 
 
129 Id. at 8-9 (“[A]bout one-third of the discrimination complaints brought before the 
EEOC were settled without a hearing.  Employing agencies settle many more complaints 
before they ever get that far.”) 
 
130 U.S. GEN. ACCOUNTING OFFICE, GAO/T-GGD-96-160, TESTIMONY BEFORE THE 

SUBCOMMITTEE ON CIVIL SERVICE, COMMITTEE ON GOVERNMENT REFORM AND 

OVERSIGHT, HOUSE OF REPRESENTATIVES, CIVIL SERVICE REFORM:  REDRESS SYSTEM 

IMPLICATIONS OF THE OMNIBUS CIVIL SERVICE REFORM ACT OF 1996 (STATEMENT OF 

TIMOTHY P. BOWLING, ASSOCIATE DIRECTOR, FEDERAL MANAGEMENT AND WORKFORCE 

ISSUES, GENERAL GOVERNMENT DIVISION) (1996) [hereinafter 1996 GAO TESTIMONY: 
IMPLICATIONS OF THE OMNIBUS CSRA OF 1996], available at 
http://www.gao.gov/assets/110/106571.pdf. 
 
131 Id. at 1. 
 
132 Id. at 5. 
 



41 
 

sweeping change in the redress system would need to be closely examined to ensure that 

the legitimate rights of federal employees were still protected.”133   

The 1996 Omnibus CSRA proposed changing the role of the EEOC from 

adjudicator of formal complaints to the investigator of complaints, giving the adjudicator 

function to the MSPB.134  The EEOC’s role in federal complaints would become similar 

to its role in private sector complaints: investigator and prosecutor of complaints.135  The 

EEOC would effectively become the “gatekeeper” of complaints, determining which 

complaints could go forward to the adjudicatory agency.136  Those complaints rejected by 

the EEOC, and therefore not accepted into the administrative redress system, could still 

be heard in U.S. District Court.137  Under this proposed legislation, MSPB decisions 

would only be appealable to the U.S. Court of Appeals for the Federal Circuit based on 

an “arbitrary and capricious” standard of review, instead of review de novo.138  

Additionally, the new legislation would have eliminated the mixed case complaint139 and 

                                                 
133 Id. at 7. 
 
134 Id. at 4. 
 
135 Id. 
 
136 Id. at 5. 
 
137 Id. 
 
138 Id.   
 
139 Id. at 3.  Mixed-case complaints have special processing rules depending on whether 
the person first challenged the adverse action with the MSPB or first filed a claim of 
discrimination with the EEOC.  Id. §§ 1614.302-1614.310; see also 2011 EEOC OFO 

ANNUAL REPORT, supra note 1, at Appendix II-9 - II-10 (discussing the difference 
between processing mixed case complaints and regular complaints).  Mixed case 
complaints are a special breed.  They can become very complex and drawn out because 
of the overlapping jurisdiction of the EEOC and MSPB.  However, according to the 



42 
 

further promoted the use of alternative dispute resolution (ADR) to reduce the number of 

formal discrimination complaints.140   

The proposed changes to the federal EEO complaint process in the 1996 Omnibus 

CSRA were short-lived.141  A day after it was introduced on July 17, 1996, an 

amendment was offered and agreed to without objection to strike Section II, which were 

the provisions streamlining the appeals process.142  Instead, “the Subcommittee agreed to 

continue discussions on this topic to develop acceptable language for an amendment 

which would be included later in the legislative process.”143  However, no such 

amendment survived the legislative process. 

Not only did some agencies, including OPM and the EEOC, not support large 

scale reforms at that time, other agencies and interest groups could not build consensus as 

to what the reforms should look like.144  OPM believed that additional studies and 

                                                                                                                                                 
Chairman of the EEOC, “over the years, review of MSPB [mixed case] decisions has 
averaged less than 3% of our appellate cases.”  Hearing on Case for Federal Employees 
Appeals Court, supra note 25, at 42 (statement by Cari Dominguez, Chairman, Equal 
Employment Opportunity Commission); see also 2011 EEOC OFO ANNUAL REPORT, 
supra note 1, at I-26 (1% of appeals received by EEOC in 2011 were MSPB mixed 
cases).  Therefore, this paper does focus specifically on these kinds of cases.   
 
140 Id. at 6-7. 
 
141 H.R. REP. NO. 104-831, at 30 (1996). 
 
142 Id. (“At the request of the minority, the Subcommittee agreed to remove the proposed 
remedies pending further discussions and considerations.  Provisions to encourage greater 
use of alternative dispute resolutions were substituted instead.”). 
 
143 Id. 
 
144 Civil Serv. Reform IV:  Streamlining Appeals Procedures:  Hearing Before the H.R. 
Comm. On Gov’t Reform and Oversight, 104th Cong. (1995) [hereinafter Hearing on 
Streamlining Appeals Procedures].   
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information gathering was necessary before specific recommendations and positions 

should be considered.145   

The EEOC, according to its Chairman at the time, believed there was no 

relationship between civil rights protections for federal employees and the problem of 

poor performers, nor did the current system suffer from excessive duplications of 

effort.146  “In short, there is not the necessary predicate to support major changes to the 

current system.”147  In addition, he cautioned that any changes to the federal appeals 

process “must be guided by the principle that safeguarding the civil rights of federal 

employees is a paramount value.”148  He disagreed with the premise that employees flood 

agencies with multiple appeals to frustrate or avoid adverse actions or that federal 

employees file large numbers of frivolous complaints, and instead, he cited statistics to 

support his theory that discrimination is still a serious federal government problem.149 

                                                                                                                                                 
 
145 Id. at 33 (statement of Allan D. Heuerman, Assoc. Dir., Human Resources Systems 
Serv., U.S. Office of Pers. Mgmt.). 
 
146 Id. at 110 (statement of Gilbert F. Casellas, Chairman, U.S. Equal Emp’t Opportunity 
Comm’n). 
 
147 Id. at 110-111. 
 
148 Id. at 109. 
 
149 Id. at 111-112.  The Chairman cited to the fact that more than half of the cases closed 
in FY 1994 resulted in corrective action by the agency, either through settlement or 
otherwise.  Id. at 109.  Furthermore, he pointed out that $17 million in back pay was 
awarded.  Id.  He also discussed the underrepresentation of women and minorities in the 
higher ranks of civil service (GS-15 and Senior Executive Service (SES)).  Id.  “While I 
do not suggest that every one of the cases filed, or everyone of these statistical disparities 
connotes illegal discrimination, I can state that discrimination remains as[stet] a serious 
problem in the federal sector.  Moreover, while I will not recite a list of cases which have 
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In favor of reform, the Senior Executives Association (SEA) argued that the main 

problem with the federal redress system, as a whole, was that there were multiple ways in 

which a federal employee could appeal an adverse action.150  To address this problem, 

they proposed establishing a United States Court of Federal Employment (USCFE), 

which would have jurisdiction of the MSPB, the FLRA, the federal EEOC complaint 

process, the arbitration process and all matters currently appealable to the OPM, Office of 

Special Counsel and the General Counsel’s Office of the FLRA.151  They believed that a 

federal employee should not have to give up his or her right to take his or her case to a 

court composed of independent judges nominated by the President for a fixed term and 

confirmed by the Senate.152  Therefore, the only way to streamline the entire redress 

system, such that the finality of federal employees’ appeals would be possible with only 

one appeal, required the establishment of a specialized court made up of independent 

judges where employees could receive finality in their decisions with only one appeal to 

the U.S. Court of Appeals for the Federal Circuit, similar to the process currently 

practiced in the MSPB realm.153   

                                                                                                                                                 
been decided against the government, suffice it to say there are too many cases of blatant 
and egregious discrimination still going on.”  Id. at 110. 
 
150 Id. at 184 (statement by G. Jerry Shaw, Gen. Counsel to the Senior Executives Ass’n). 
 
151 Id. at 186-187. 
 
152 Id. at 188.  
 
153 Id. 
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Alternatively, the SEA supported the creation of one independent agency 

structured along the same lines as the above-described court.154  The former general 

counsel of the MSPB proposed such an agency.155  He called it the Federal Employee 

Relations Board and believed that “[s]implification and consolidation of the five 

programs [MSPB, FLRA, EEOC, OPM, and OSC] will improve the effectiveness of the 

process, increase efficiency, and reduce budget expenditures.”156 

However, both of these proposals, although good ideas in theory, lacked actual 

plans of attack.  Clinton Wolcott, assistant counsel to the National Treasury Employees 

Union made the observation that “[s]imply moving boxes around on the board isn’t going 

to really save particular amounts of money or make things more efficient.”157  

Furthermore, a congressman questioned the validity of creating a super agency given that 

the whole point of the independent agencies was to break up a super agency, the CSC.158   

                                                 
154 Id. at 190. 
 
155 Id. at 175 (statement by Llewellyn M. Fischer, former Gen. Counsel of the U.S. Merit 
Sys. Prot. Bd.). 
 
156 Id. 
 
157 Id. at 208 (statement by Clinton Wolcott, assistant counsel, Nat’l Treasury Emp’s 
Union). 
 
158 Id. at 206.  John L. Mica, Chairman, Subcomm. on Civil Serv., questioned whether the 
solution was really in just creating a super agency again.  To this, Mr. Daniel R. Levison, 
former Chairman, U.S. Merit Sys. Prot. Bd., responded that the reason for reforming the 
CSC was because it was not, at that time, able to apply civil rights law properly, 
especially since the laws were so new.  Id.  “That is not so much a cycle of centralizing 
and decentralizing but of workplace due process being enhanced over the last couple of 
decades to a point where we now . . . have a renewed or a different sense of what due 
process in the workplace is all about.  At this point, to make it work effectively, we need 
a more holistic, integrated approach to the concept itself.”  Id. 
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In the end, no large scale or small-scale reforms occurred again until 1999.  In an 

effort to improve the system once again, the EEOC established the Federal Sector 

Workgroup to review and evaluate the EEOC’s effectiveness in enforcing the statutes that 

prohibit discrimination in the federal workplace and incorporate and implement the goals 

of Vice President Gore’s National Performance Review, which included “eliminating 

unnecessary layers of review, delegating decision-making authority to front-line 

employees, developing partnership between management and labor, seeking stakeholder 

input when making decisions, and measuring performance by results.”159 

Major revisions included: 

• Requiring all agencies to establish or make available an ADR program for 
the pre-complaint and formal complaint processes;160 
 

• Requiring dismissal of complaints that alleged dissatisfaction with the 
processing of a previously filed complaint (spin-off complaints) or where 
there was a clear pattern of abuse of the EEO process;161 
 

• Eliminating interlocutory appeals for partial dismissals;162 

                                                 
159 1999 Final Rule:  Federal Sector Equal Employment Opportunity, 64 Fed. Reg. 
37,644, 37,644 (July 12, 1999) (to be codified at 29 C.F.R. pt. 1614). 
 
160 64 Fed. Reg. at 37,644-37,645 (commentators from all sides agreed that ADR may 
help resolve claims earlier in the process, but the agencies voiced a desire for flexibility 
with their individual ADR programs as well a requirement that ADR be voluntary for all 
parties involved.  These concerns were incorporated into the final rule). 
 
161 64 Fed. Reg. at 37,645-37,647 (although there were some individual employees and 
attorneys who opposed this provision, agencies were generally in favor and the EEOC 
adopted it because it believed “spin-off allegations [were] so closely related to the 
underlying complaint that a separate complaint would result in redundancy, duplication 
of time and waste of resources”). 
 
162 64 Fed. Reg. at 37,647 (although the EEOC received mixed reviews from both 
agencies and non-agencies, the EEOC believed the provision would “result in a more 
efficient complaint process and w[ould] help avoid fragmentation of complaints”). 
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• Eliminating the dismissal of complaints by complainants that fail to accept 

full relief and replacing it with a provision that limits attorney fees and 
costs when a complainant rejects an offer and subsequently obtains less 
relief from the administrative judge;163 
 

• Allowing for the consolidation of complaints and setting new time limits 
for completion of the agency investigation in such instances;164 
 

• Requiring the agency to implement the final order of the administrative 
judge and simultaneously appeal to the OFO that part of the final order the 
agency does not fully implement; and165 
 

• Giving the administrative judge the authority to dismiss complaints during 
the hearing process for all of the same reasons the agency can dismiss 
complaints in section 1614.107.166 

                                                 
163 64 Fed. Reg. at 37,647-37,648 (the EEOC believed this new provision adequately 
protected complainants’ rights while also providing incentive to settle complaints and 
conserve resources). 
 
164 64 Fed. Reg. at 37,648. 
 
165 64 Fed. Reg. at 37,648-37,649 (although a majority of agencies opposed this 
provision, the EEOC “strongly believe[d] that allowing agencies to reject or modify an 
administrative judge’s findings of fact and conclusions of law and to substitute their own 
decision [led] to an unavoidable conflict of interest and create[d] a perception of 
unfairness in the federal EEO system.”).  See, e.g., U.S. GEN. ACCOUNTING OFFICE, 
GAO/GGD-98-122R, LETTER TO CONGRESSMEN ELIJAH E. CUMMINGS AND ALBERT R. 
WYNN REGARDING EQUAL EMPLOYMENT OPPORTUNITY:  ADMINISTRATIVE JUDGES’  
RECOMMENDED DECISIONS AND AGENCIES’  ACTIONS 2 (June 10, 1998) (“The rate at 
which agencies rejected administrative judges’ recommended decisions containing 
findings of discrimination showed no clear trend, fluctuating between 38.7 and 62.7 
percent during fiscal years 1991 to 1996.  In contrast, agencies rarely rejected 
recommended decisions containing findings of no discrimination, rejecting no more than 
eight-tenths of 1 percent in any year examined.”).  But see, e.g., Maj. Michele E. 
Williams, Getting the Fox Out of the Chicken Coop:  The Movement Towards Final 
EEOC Administrative Judge Decisions, 1999 ARMY LAW. 13, 23 (1999) (discussing that 
cases appealed in the Army between 1993-1997, the EEOC sustained the Army’s 
rejection of administrative judge decisions nearly ninety-four percent of the time).  
Additionally, “Air Force final agency decisions were upheld by the EEOC Office of 
Federal Operations over 93% of the time for the years 1995-1998.”  Id. at 23 n. 159 
(citing Memorandum from D. Michael Collins, Deputy for Equal Opportunity, Office of 
Assistant Sec’y of the Air Force, to Frances Hart, Executive Secretariat, U.S. Equal 
Emp’t Opportunity Comm’n 1 (Apr. 21, 1998)).  
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The EEOC adopted that last provision attempting to address “the widespread 

concern among stakeholders that the system is overburdened by meritless complaints and 

misused as a forum for workplace disputes that do not involve EEO matters.”167  The 

EEOC proposed an additional provision addressing the same concern but ended up 

rejecting it after receiving feedback from stakeholders.168  The provision would have 

given administrative judges the ability to issue decisions without a hearing where they 

determined 1) that there was sufficient information in the record to decide the case, 2) 

that the material facts in dispute could be decided on the written record, 3) that there were 

not credibility issues requiring live testimony, and 4) that the case lacked merit.169  All 

non-agency commentators and about half of the agency commentators opposed the 

proposal due to a belief that a hearing was necessary if material facts were in dispute, 

among other reasons.170  These and other concerns, led the EEOC to reject the provision, 

concluding instead that “the problem of meritless complaints can be addressed through 

appropriate application of the failure to state a claim dismissal basis and the traditional 

summary judgment provision.”171 

The years 2005 and 2006 saw a renewed effort by Congress to review the federal 

sector EEO complaint process in conjunction with calls to reform the entire federal civil 

                                                                                                                                                 
166 64 Fed. Reg. at 37,650. 
 
167 Id. 
 
168 Id. 
 
169 Id. 
  
170 Id. 
 
171 Id. 
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service.  Specifically, the Committee on Government Reform heard testimony regarding 

two large-scale proposals.172  The 2005 hearing reexamined the SEA’s 1995 proposal to 

create a Federal Employees Appeals Court discussed above.173  Further supporting their 

proposal to create the super court, the SEA explained that the self-investigation of EEO 

complaints by agencies created a requirement that agencies thoroughly review each case 

to avoid an accusation of conflict of interest.174  “An independent court could take these 

same complaints and dismiss those with no merit, while putting resources into 

investigating and adjudicating viable cases.  The sheer waste is reason enough to 

seriously examine reform of the current system.”175  

The overwhelming consensus of those who testified believed that a super court 

would likely not fix the problems facing the federal redress system, but further study of 

such a proposal was definitely necessary.176  The idea of creating such a super-agency, 

                                                 
172 See Hearing on Case for Federal Employees Appeals Court, supra note 25; 
Establishing a Commission to Recommend Improvements for the Federal Employees 
Appeal Process:  Hearing Before the Subcomm. on the Fed. Workforce and Agency Org. 
of the H.R. Comm. On Gov’t Reform, 109th Cong. (2006) [hereinafter Hearing on 
Establishing a Commission]. 
 
173 Hearing on Case for Federal Employees Appeals Court, supra note 25. 
 
174 Id. at 14 (statement by William L. Bransford, Gen. Counsel, Senior Executives Ass’n). 
 
175 Id.  
 
176 See id. at 6 (statement by Rep. Danny K. Davis, Ill.) (“While I always keep an open 
mind on suggestions for improving the operations of the Federal Government, I must say 
that the proposal from the Senior Executives Association raises some serious questions in 
my mind.”); Id. at 12 (statement by Rep. Eleanore Norton, Wash., D.C.) (“I am not 100 
percent convinced that the SEA proposal for Federal Employee Appeals Court is the best 
course of action.  At this point it seems that the five agencies at the center of the Federal 
employee appeals system are able to sufficiently fulfill their unique missions.”); Id. at 23 
(statement by Neil A. McPhee, Chairman, Merit Sys. Prot. Bd.) (“. . . the proposal ought 
to be subjected to fuller study. . . complexity may be an outgrowth of the numerous 
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was described as “a bureaucratic nightmare” in testimony by Colleen M. Kelley, national 

president of the National Treasury Employees Union, who also criticized the proposal for 

transforming an administrative function into a judicial one and replacing entities with 

expertise with an entity with no expertise.177   

Rather, the real problem according to those testifying was not necessarily the 

federal redress system in its entirety, but rather more specifically “the current process for 

resolving discrimination complaints in the Federal workplace.”178  “It would be far more 

appropriate to concentrate on exploring proposals to streamline the federal sector EEO 

process without also affecting unfair labor practice processing, the grievance-arbitration 

process, the investigation of whistle-blowing, and the resolution of adverse actions not 

related to EEO issues.”179 

With the idea of creating a super court tabled, the Committee on Government 

Reform held a hearing in 2006 on “Establishing a Commission to Recommend 

Improvements for the Federal Employees Appeal Process.”180  It became apparent very 

quickly that not only did they not have consensus to make large-scale reforms, they also 

did not even have consensus on the body of people who should study the processes and 

                                                                                                                                                 
detailed rights that policymakers have conferred on civil servants . . . [and] not . . . 
directly caused by the availability of multiple avenues for review of personnel action.”). 
 
177 Id. at 47-48 (statement of Colleen M. Kelley, President, Nat’l Treasury Emp’s Union). 
 
178 Id. at 6 (comment of Rep. Davis). 
 
179 Id. at 50 (statement by Colleen M. Kelley) (“It appears as though a concern with the 
processing of EEO issues is at the heart of the SEA proposal.  Thus, most of its 
justification is based on an alleged need to reform federal sector EEO.”). 
 
180 Hearing on Establishing a Commission, supra note 172. 
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recommend reforms.181  Some of the criticism included too many political appointees on 

the commission, not enough employee representation, and not enough independence.182 

During this same time frame, a work group, led by EEOC Commissioner Stuart J. 

Ishimaru, was asked to review the federal sector EEO complaint process and create a 

consensus on recommendations for improvement.183  The workgroup considered 

testimony and submissions from a November 12, 2002 commission meeting, staff 

proposals, and numerous internal and external stakeholder recommendations.184  Also 

concluding there was no consensus for large-scale revisions to the federal sector 

complaint process, the workgroup, instead, came up with only a few proposed rule 

changes to clarify or build on revisions from 1999.185 

                                                 
181 Id. at 37 (statement of Nancy Kichak, Assoc. Dir., Strategic Human Res. Policy, Div., 
U.S. Office of Pers. Mgmt.) (“the enabling legislation should encourage the commission 
to consult with other Federal agencies and independent organizations, not reflected in the 
current draft bill, that have unique roles or expertise in the Federal employee appeals 
process.”); Id. at 47 (statement of Rep. Norton) (“If we wanted to set up a commission, 
you don’t set up a commission, I say, with all due deference, Mr. Chairman, of insiders. 
You might set up an independent commission who then would have the cooperation of 
these agencies, so that you get some fresh eyes to look at this problem.”); Id. at 74 
(statement of John Gage, Nat’l President, Am. Federation of Gov’t Emp’s) (“We cannot 
support the Commission as proposed.  It is too large, has too broad a mandate, would take 
too long to deliberate over unnecessary recommendations, and would lack any real 
credibility because its make-up is too heavily weighted in favor of political appointees.”). 

182 Id. 
 
183 2012 Final Rule:  Federal Sector Equal Employment Opportunity, 77 Fed. Reg. 
43,498, 43,498 (July 25, 2012) (to be codified at 29 C.F.R. pt. 1614). 
 
184 Id. 
 
185 Id. 
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The most recent major revisions to the federal sector EEO complaint process 

occurred in 2012.186  Some of the more technical revisions allow for the EEOC to issue 

notices to agencies when non-compliance with EEOC directives and guidelines are 

found;187 give agencies the ability to seek approval to conduct pilot projects that vary 

from the requirements of Part 1614;188 and require agencies to submit appeals and 

complaint files to the EEOC in a digital format, unless they can establish good cause for 

not doing so, while encouraging complainants to do the same.189  

The key substantive revisions included: 

• a requirement that agencies notify complainants when the agency has 
failed to complete investigations in a timely manner informing 
complainants of an estimated date of completion and reminding 
complainants of their right to request a hearing or file a lawsuit 
(hereinafter “notice provision”);190 
 

• the ability of agencies to dismiss complaints which allege that a proposal 
or preliminary step to taking a personnel action is discriminatory unless 

                                                 
186 Id. 
 
187 Id. at 43,499 (adding § 1614.102(e) to the statutory scheme).  In response to agency 
concern regarding non-compliance notices, the EEOC commented that “[i]n all instances, 
however, before the Chair issues an agency a notice of non-compliance, the agency will 
be given a reasonable opportunity to justify its non-compliance or persuade EEOC that it 
is in compliance with EEOC’s regulation or the mandatory sections of EEOC’s 
Directives and Bulletins.”  Id. 
 
188 Id. at 43,499-43,500 (adding §1614.102(f) to the statutory scheme).  The requirement 
that agencies gain approval for pilot projects was added because some agencies had 
independently conducted pilot projects that deviated from §1614 without any oversight.  
Id.  The comment to the final rule states that the “Commission approval of pilot projects 
will ensure that agency management does not have unfettered discretion and that pilots 
will not disadvantage complainants.”  Id. 
 
189 Id. at 43,502. 
 
190 Id. at 43,500 (adding a new paragraph to § 1614.108). 
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the complainant alleges that the proposal is retaliatory (hereinafter 
“retaliation provision”);191 and 
 

• a requirement that an administrative judge’s decision on the merits of a 
class complaint is final, rather than a recommendation, such that an 
agency must either implement it or appeal it.192 

 

 The notice and retaliation provisions received the most pushback from agencies.  

In fact, the majority of agencies who commented on the notice provision opposed it as 

“unnecessary, duplicative, and would not add value to the complaint process.”193  In 

support of the EEO’s decision to keep the change after so many negative comments, it 

stated that such a notice “may shorten delays in agency investigations by providing an 

incentive for agencies to timely complete their investigations . . . .  The Commission 

further notes that a full range of sanctions are available should an agency not complete its 

investigation within the required time period.”194 

 The agencies opposing the retaliation provision “generally argued that the 

changes would encourage premature complaints.”195  However, the Commission believed 

that the ability of federal agencies to dismiss complaints regarding proposed actions, even 

in cases of retaliation, gave federal employees less protection than their private 

                                                 
191 Id. at 43,500-43,502 (amending §1614.107(a)(5)). 
 
192 Id. at 43,503. 
 
193 Id. at 43,500-43,501. 
 
194 Id. at 43,500. 
 
195 Id. at 43,501. 
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counterparts stating “[t]he change to §1614.107(a)(5) is consistent with EEOC policy 

guidance on retaliation as applied to the private sector.”196   

IV.  The Current Process:  So What’s the Problem? 

“The formulation of the problem is often more essential than its solution . . .”  

~ Albert Einstein~ 

The original goal of reforming the federal sector EEO complaint process was to 

“eliminate organizational conflicts of interest, simplify procedures, expedite cases, 

enhance efficiency and accountability, and ‘allow civil servants to be able to be hired and 

fired more easily, but for the right reasons.’”197  Additionally, transferring jurisdiction of 

discrimination complaints to the EEOC, who had the expertise in discrimination matters, 

meant employees could be more confident in the fairness of the system.198   

Although the current system was set up with that goal in mind, criticism of the 

system today and over the past four decades indicate not much has changed.  Congress, 

through its inaction, and the EEOC, through its implemented regulations, created and 

fostered a federal sector EEO complaint process that is imbalanced in favor of 

complainants, such that supervisors, taxpayers, and true victims of discrimination suffer. 

                                                 
196 Id. (citing 2 EEOC Compliance Manual § 8-II.D.3 (1998) (“[A]ny adverse treatment 
that is based on a retaliatory motive and is reasonably likely to deter the charging party or 
others from engaging in protected activity’ is prohibited retaliation.”). 
 
197 Stimson, supra note 38, at 168 (quoting S. REP. NO. 95-969, at 2-4 (1978), reprinted 
in 1978 U.S.C.C.A.N. 2723, 2724-26). 
 
198 H.R. REP. NO. 95-1069, at 5 (1978).  
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This imbalance is created because the complaint process lacks barriers to entry, or 

in other words, allows anyone to enter the process who knows how to formulate a 

discrimination complaint.  Although this may be set up by design to ensure easy access to 

the system and to achieve the desired policy objective of the federal government being a 

model employer,199 it encourages people to enter the system that have not actually 

encountered real discrimination in order to solve their problems, harass employers, attain 

protected status, and even achieve possible monetary gain.  Once in the system, an 

employee, if patient enough, can likely ride his or her case to a settlement.  If no 

settlement is reached, then the employee still has the potential to gain by staying in the 

system because if he loses his case with the agency, he can still go to federal district court 

and try his case again. 

This section will begin by explaining how the current federal sector EEO 

regulations operate when a federal employee files a complaint of discrimination.  It then 

identifies the lack of barriers to entry into the system to explain how the process can and 

is easily abused and overused. 

 

 

                                                 
199 See Equal Employment Opportunity, Management Directive 715, EEO-MD-715, 
http://www.eeoc.gov/federal/directives/md715.cfm (last visited June 14, 2014) 
(“Congress has directed the federal government serve as a model employer of people with 
disabilities.”); see also Attaining a Model Agency Program:  Efficiency, 
http://www.eeoc.gov/federal/reports/efficiency.html (last visited June 14, 2014) (“By 
recognizing practices which the identified agencies believe help achieve this goal and 
sharing with other federal agencies the information learned, EEOC seeks to improve EEO 
programs throughout the federal government and to further the goal that the federal 
government becomes a model employer.”). 
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A.  The Current Regulations 

Envision the following fact scenario based on a real case that moved through the 

federal sector EEO complaint process.200  This case is not an extreme example of cases 

that last many years, although many of those do exist.201  Rather it is an example of how 

even the most meritless of cases, and rather modest in the amount of time it took to move 

through the system,202 still ends up costing the taxpayers money, affects the mission, and 

creates unnecessary and additional victims. 

It begins like many cases currently in the complaint process: an employee is 

terminated from employment and claims it was because of discrimination on the basis of 

race, color, age, and disability.203   Therefore, he wants to file an EEO complaint.204  

                                                 
200 Due to confidentiality and privacy reasons, the name of this complainant will not be 
disclosed in this paper. 
 
201 See Statements on S.2801, supra note 109 (discussing examples of lengthy cases that 
took 4 ½ years and 5 years to complete the complaint process.); see also Hearing on Case 
for Federal Employees Appeals Court, supra note 25, at 14 (“Consider the EEOC’s 2004 
report, 601 days on average for agencies to issue a merit decision in an EEO complaint 
when no judge is involved.  Even including cases withdrawn, settled or dismissed, 
average process time is 469 days. A case that goes to an EEO administrative judge 
lengthens these time limits considerably.”).   
 
202 This case took about 650 days from when the complainant first contacted an EEO 
counselor until the case settled.   
 
203 29 C.F.R. § 1614.105(a).  Specifically, complaints of discrimination covered by §1614 
include individual and class complaints of employment discrimination and retaliation 
prohibited by Title VII of the Civil Rights Act (42 U.S.C. 2000e et seq.), the Age 
Discrimination in Employment Act (ADEA) (29 U.S.C. 621 et seq.), the Rehabilitation 
Act (29 U.S.C. 791 et seq.), or Equal Pay Act (29 U.S.C. 206(d)).  29 C.F.R. § 
1614.103(a). 
 
204  If the employee in this case had not been a probationary employee, this situation 
would likely have triggered a mixed-case complaint, since it is a claim of discrimination 
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Although not applicable to this particular example, the definition of discrimination in this 

section also includes instances of employer retaliation against employees for opposing 

any practice made unlawful by the statutes enforced by the EEOC.205     

His belief of discrimination and his desire to do something about it triggers the 

federal sector EEO complaint process, codified at 29 C.F.R. § 1614.206   In this case, the 

employee was a probationary employee.  The government decided that civilian 

employees offered a career or career-conditional appointment must serve in a 

probationary status for one year to allow supervisors to observe new employees’ skill sets 

and ensure they are fit for service in the federal sector.207  During this time frame, 

agencies are authorized to terminate employees if they fail “to demonstrate fully [their] 

qualifications for continued employment.”208  Employees can only challenge their 

termination if they feel it is due to their political affiliations or marital status.209  If these 

reasons are not alleged, then the MSPB does not have jurisdiction.210   

                                                                                                                                                 
related to or stemming from an action that can be appealed to the MSPB.  29 C.F.R. § 
1614.302(a).  See supra note 139 (discussing mixed-case complaints).   
 
205 29 C.F.R. § 1614.103(a). 
 
206 29 C.F.R. § 1614 et seq; see also EEO-MD-110, Federal Sector Complaint Processing 
Manual, http://www.eeoc.gov/federal/directives/md110.cfm (last visited June 11, 2014). 
 
207 5 C.F.R. § 315.801. 
 
208 Id. § 315.803. 
 
209 38 U.S.C. § 2014(b)(1)(D); 5 C.F.R. § 315.806; 5 C.F.R. § 315.908(b). 
 
210 Id.  
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However, under the federal sector EEO regulations, the definition of employee 

includes all federal and nonappropriated fund employees and applicants for employment, 

except uniformed service members, employees of the GAO and the Library of Congress, 

aliens outside the limits of the United States, and certain Equal Pay Act complainants.211  

This definition is quite broad, allowing even this probationary employee to bring a claim.   

Therefore, he contacts an Employment Opportunity (EO) Counselor within 45 

days of the of the date the discrimination occurred, or if related to a personnel action, like 

in this case, 45 days from the effective date of the action.212  Before any formal complaint 

is filed, the federal employee must first complete the pre-complaint process, the purpose 

of which is to resolve the matter informally and swiftly. 213  At this stage, a counselor is 

assigned to the complainant and conducts initial counseling activities to see if the matter 

can be resolved and also informs the complainant of his or her rights and responsibilities 

including the right to request a hearing or a final agency decision after the agency 

investigation, of his or her right to skip the administrative complaint process and file a 

lawsuit under the ADEA, if applicable,214 of administrative and court time frames, and 

other various rights and responsibilities.215   

                                                 
211 29 C.F.R. § 1614.103(d). 
 
212 Id. § 1614.105(a); see supra text accompanying note 105 (1992 Final Rule extending 
the time frame form 30 to 45 days).   
 
213 Id. § 1614.105. 
 
214 Id. § 1614.201(a). 
 
215 Id. § 1614.105(b)-(c). 
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 If the counselor is unable to resolve the issue, the counselor conducts a final 

interview with the complainant and notifies the complainant by the 30th day of contact 

that the complainant has 15 days to decide if he or she wants to file a formal complaint of 

discrimination.216  The pre-complaint process can extend longer than 30 days if the 

complainant agrees to a longer period in writing or if participating in an alternative 

dispute resolution (ADR) procedure.217  ADR must be voluntarily entered into by both 

the complainant and the agency and can encompass such techniques as mediation, 

ombuds,218 peer review, fact-finding, early neutral evaluation, settlement conference, 

facilitation, and mini-trial.219 

  Once a formal complaint is filed, the agency can dismiss the complaint for failing 

to state a claim or stating a claim that is already pending or has been decided by the 

commission.220  Additionally, the agency can dismiss a complaint if time limits are 

missed, a complainant raises a matter that is not like or related to a matter that has been 

brought to the attention of a counselor,221 or the complaint alleges dissatisfaction with the 

                                                 
216 Id. § 1614.105(d).   
 
217 Id. § 1614.105(e)-(f).   
 
218 An Ombud is an individual who relies on a number of techniques to resolve disputes, 
including counseling, mediating, conciliating, and fact-finding. 
 
219 EEO-MD-110, Appendix H, http://www.eeoc.gov/federal/directives/md110.cfm (last 
visited June 11, 2014) (one of the core principals of ADR under Commission auspices is 
that it must be voluntary).  See also U.S. Equal Employment Opportunity Commission, 
Types of ADR Techniques, http://www.eeoc.gov/federal/adr/typesofadr.cfm (last visited 
June 11, 2014). 
 
220 Id. § 1614.107(a)(1). 
 
221  Id. § 1614.107(a)(2).  
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processing of a previously filed complaint.222  The agency can also dismiss a complaint if 

after complying with criteria set forth in Commission decisions, it finds the complaint is 

part of a clear pattern of misuse of the EEO process for a purpose other than the 

prevention and elimination of employment discrimination.223   

Once the agency determines which claims it will process and which it will 

dismiss, it must inform the complainant of its determination and the rationale for that 

determination.224  If the agency dismisses some or all of the complaint, the complainant 

can appeal that decision to an EEOC administrative judge.225  

Those claims that are accepted by the agency are then investigated.  In our 

example, all of the claims the employee made were accepted.  Therefore, the agency has 

to conduct the investigation within 180 days and then must provide a copy to the 

complainant with a notice that the complainant has 30 days from the date of receipt of the 

investigative file to request a hearing and decision from an administrative judge or 

request an immediate Final Agency Decision (FAD) under section 1614.110.226  Some 

agency investigations are contracted out to independent third parties; however, not all 

                                                 
222 Id. § 1614.107(a)(8); see supra note 161 and accompanying text (1999 Final Rule 
adding this provision). 
 
223 Id. § 1614.107(a)(9); see supra text accompanying note 161 (1999 Final Rule adding 
this provision). 
 
224 Id. §1614.107(b).   
 
225 Id. § 1614.107(b); see supra note 162 and accompanying text (there are no 
interlocutory appeals for partial dismissals).  
 
226 Id. § 1614.108; see supra text accompanying note 107 (1992 Final Rule limiting 
agencies to 180 days). 
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agencies contract out the investigations.  In fact, agencies have vastly different practices 

and policies guiding their investigation policies.227  The investigative report does not 

come to any conclusions; rather, it is used as a fact-finding document for both the 

complainant and the agency.228 

If the complainant opts for a FAD, the agency dismisses an entire complaint, or 

the agency fails to receive a response from the complainant after giving notice that the 

investigation is complete, the agency takes final action by issuing a decision within 60 

days.229  The decision includes all findings and conclusions, any rational for dismissing 

portions of claims, and appropriate remedies and relief.230  The final action also contains 

a notice of the complainant’s right to appeal the final action to the EEOC and the right to 

file a civil action in federal district court.231  

If the complainant opts for a hearing, which he did in our example, the case is 

assigned to an EEOC administrative judge who assumes full responsibility for the 

adjudication of the complaint.232  The hearing process is similar to that of a regular civil 

trial.  There is a period for discovery, an opportunity for the agency to file motions to 

                                                 
227 See U.S. Equal Employment Opportunity:  Federal Sector Investigations Time and 
Cost (August 25, 2004), http://eeoc.gov/federal/reports/timeandcost/index.html. 
 
228 29 C.F.R. § 1614.108(b) “the agency shall develop an impartial and appropriate 
factual record upon which to make findings on the claims raised by the written 
complaint."  
 
229 Id. § 1614.110(b). 
 
230 Id.  
 
231 Id.  
 
232 Id. § 1614.109(a). 
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dismiss or for the judge to dismiss the complaint on their own initiative, and 

opportunities for both parties to file motions for decision without a hearing.233   

At the hearing, the judge generally limits testimony and documentary evidence to 

that which is relevant.234  The administrative judge must issue a decision within 180 days 

from the date the agency gives the complaint file to the judge.235  The agency then issues 

a final order within 40 days of the judge’s decision notifying the complainant whether or 

not the agency will fully implement the decision and explaining to the complainant of his 

or her right to appeal to the EEOC or to file a civil action in federal district court.236  If 

the agency chooses not to fully implement the order, the agency must simultaneously file 

an appeal with the Office of Federal Operations (OFO) at the EEOC.237 

B.  No Barriers to Entry 

So how does a probationary employee get into the federal sector EEO complaint 

process and manage to survive all the way to the hearing phase, even if his claims lack all 

merit?238  First, when he was terminated from employment, he could not challenge his 

                                                 
233 Id. §§ 1614.109(b), (d) & (g). 
 
234 Id. § 1614.109(e). 
 
235 Id. § 1614.109(i). 
 
236 Id. § 1614.110(a). 
 
237 Id.  
 
238 By definition, if a claim lacks “merit,” it generally lacks substance.  BLACK ’S LAW 

DICTIONARY  1079 (9th ed. 2009).  Claims lacking a legal basis or legal merit are 
“frivolous.”  Id. at 739.  So for this paper, claims lacking merit, or frivolous claims, are 
those claims for which a complainant can state a claim establishing a prima facie case 
which may raise an inference of discrimination, if not rebutted.  However, evidence of 
the agency’s non-discriminatory reason for the action clearly rebuts any inference of 
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termination action at the MSPB because he could not formulate a discrimination claim 

based on his political affiliations or his marital status.239  Having hit a barrier to 

challenging his firing at the MSPB, and simultaneously believing he should not have 

been fired because of his performance, he looks for another way to challenge his firing:  

the EEOC.  As discussed above, the EEOC allows probationary employees to file 

discrimination complaints (no barrier # 1).240  Therefore, he looks for a way to formulate 

a claim that alleges discrimination as an alternative way to challenge his firing.   

 In this case, the employee claimed his supervisor discriminated against him based 

on race, disability, age, and sex when the supervisor failed to adequately train him, which 

led to his inability to meet job expectations.  Having made this informal claim, he entered 

into the pre-complaint, counseling stage of the federal sector EEO complaint process.  

The counselor conducted a mini investigation as part of his or her attempt to reconcile the 

dispute and to complete the counselor’s report, interviewing at least 10 witnesses (the 

complainant’s supervisor, the second-level supervisor, and at least eight co-workers).   

The counselor was unable to resolve the complaint because the employee wanted 

his job back and some money for out-of-pocket expenses related to his termination, and 

the agency was unwilling to comply.  The record of evidence developed by the counselor 

revealed that the supervisor, with the assistance of a human resource specialist, had fully 

                                                                                                                                                 
discrimination, and the employee can point to no evidence to show that the agency’s 
stated reason for the action was pretext.  See McDonnell-Douglas Corp. v. Green, 411 
U.S. 792 (1973) (establishing the general burden-shifting framework of a discrimination 
complaint). 
 
239 See supra notes 209-210 and accompanying text. 
 
240 See supra text accompanying note 211. 
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documented the employee’s poor performance and inability to improve, as well as the 

numerous trainings the employee had attended. 

Additionally, there appeared to be no evidence of discrimination.  First, there was 

no direct evidence of discrimination.  When interviewed, the complainant supported his 

claims with statements like “I believe I was discriminated against,” or “I think he did this 

because of my protected status,” or “I could see it in his eyes” or “I had this feeling.”  

Second, there did not even appear to be any circumstantial evidence.  The supervisor in 

this case was supervising people of all races, ages, disabilities, and sexes.  When the 

counselor interviewed these individuals, similarly situated individuals of the same and 

different protected classes, all reported that the supervisor had never treated them any 

differently.  All reported they had been given ample training to do their jobs.  This 

appeared to be a simple and common tale of a probationary employee unhappy that he 

was terminated and unwilling to face he was not qualified for the job.   

 That should be the end of it right?  The agency is afforded greater discretion 

during the probationary period to terminate employees who are not a good fit with 

government service.  However, since an EEO complaint was filed, the agency 

legitimately looked into the claims and found not one ounce of evidence, direct or 

circumstantial, to support the employee’s claims.  Instead, the agency found there was 

ample support for the termination.  Therefore, it appeared the complainant was either 

making it up or had an irrational belief about why he was terminated. 
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However, unfortunately, a claim of discrimination lacking all merit is not a basis 

for rejection into the system (no barrier #2),241 and since the agency was unable to resolve 

the complaint informally this early in the process, the employee is entitled to continue in 

the process as long as he can properly draft a discrimination complaint.   

In a recent GAO report, EEOC practitioners242 identified the lack of agency 

authority to dismiss meritless complaints as an important issue, and when agencies have 

dismissed cases lacking merit, under the guise of a dismissal for “failure to state a claim,” 

the EEOC has consistently reversed these decisions.243  This runs counter to the EEOC’s 

statement in 1999 when it said “the problem of meritless complaints can be addressed 

through appropriate application of the failure to state a claim dismissal basis . . . .”244  

There are at least two reasons why claims are not dismissed on merit this early in 

the process.  The first and main reason is because the EEOC has rejected creating such a 

regulation.245  Their justification appears to be that it is too early to tell if a case lacks 

                                                 
241 See supra notes 220-223 and accompanying text (discussing reasons for dismissal). 
 
242 U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-09-712, EQUAL EMPLOYMENT 

OPPORTUNITY:  PILOT PROJECTS COULD HELP TEST SOLUTIONS TO LONG-STANDING 

CONCERNS WITH THE EEO COMPLAINT PROCESS 3 (2009) [hereinafter 2009 EEO PILOT 

PROJECTS], available at http://www.gao.gov/assets/300/293883.pdf (defining an EEO 
practitioner as “a wide corss section of individuals involved with the federal EEO 
complaint process who were familiar with and had knowledge of the process).   
 
243 Id. at 26 (citing, for example, Presley v. United States Postal Service, EEOC Request 
No. 0120090625 (Mar. 17, 2009), and Cobb v. Department of the Treasury, EEOC 
Request No. 05970077 (Mar. 13, 1997)). 
 
244 64 Fed. Reg. at 37,650; see also supra notes 169-171 and accompanying text. 
 
245 1987 Final Rule:  Revisions to Federal Employment Discrimination Complaint 
Process, 52 Fed. Reg. at 41,920.  See supra text accompanying notes 84-87.  
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merit at this stage.246  This policy fits comfortably within their pro-complainant position 

where “the central purpose of the complaint processing system is to determine when 

discriminatory conduct has occurred, not to provide rights to those who took the 

actions.”247  The second, and likely related reason, is because giving the alleged 

discriminatory agency the ability to dismiss cases it believes lack merit, raises the all too 

familiar concerns about conflict of interest, which has regularly been compared to “the 

fox guarding the hen house.”248   

In 1999, the EEOC did succumb to some pressure to add a provision to the 

regulations allowing agencies to dismiss claims of discrimination if there is a clear 

pattern of abuse.249  This provision was created to discourage the “frequent-filer” 

problem, referring to a “person who has filed a half dozen or so complaints, none of 

                                                 
246 See supra text accompanying notes 84-87 (since the EEOC believed meritless claims 
could also be called “frivolous” claims, the concept was “too vague”). 
     
247 1987 Final Rule:  Revisions to Federal Employment Discrimination Complaint 
Process, 52 Fed. Reg. at 41,920.  See supra text accompanying note 87. 
 
248 Statement by Lantos on H.R. 1342, supra note 93, at E872. 
 
249  1999 Final Rule:  Federal Sector Equal Employment Opportunity, 64 Fed. Reg. 
37,646-37,647.  See Pleasant v. Martinez, No. 01995528, 2001 EEO Pub Lexis 551, at 
*18 (U.S. Equal Emp’t Opportunity Comm’n, Feb. 2, 2001) (“EEOC Regulations provide 
for dismissal of complaints that are part of a ‘clear pattern of misuse of the EEO process 
for a purpose other than the prevention and elimination of employment discrimination.’  
29 C.F.R. § 107(a)(9).  The criteria required to justify dismissal for abuse of process, as 
set forth in Commission decisions, must be applied strictly.  Id.  These criteria require:  
(i) Evidence of multiple complaint filings; and (ii) Claims that are similar or identical, 
lack specificity or involve matters previously resolved; or (iii) Evidence of circumventing 
other administrative processes, retaliating against the agency’s in-house administrative 
processes or overburdening the EEO complaint system.”).  
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which were found to have merit.”250  These frequent-filers include those complainants 

that have turned their protective shield (the anti-retaliation provision) into a destructive 

weapon:  threatening to file multiple complaints against a supervisor or even just holding 

it over the supervisor’s head and making the supervisor question his decisions and 

hesitate even longer before taking supervisory actions.251   

However, in the few years after these regulations were created to help agencies 

deal with the frequent filer problem, the EEOC made it clear in a case where an employee 

had filed dozens of cases in a two year period that “[n]umerosity alone . . . [is] 

insufficient for a finding of abuse of process.  Moreover, [observed the commission] we 

do not find the amount of cases filed by complainant to be extraordinary.”252  

Additionally, in a separate case where an employee had filed 14 complaints in which a 

federal judge found some of them to be “so lacking in merit that the court must conclude 

                                                 
250 Peter R. Marksteiner, Improving the Federal Employee Redress System, 17 Lab. Law. 
389 (2002). 
 
251 See Hearing on Case for Federal Employees Appeals Court, supra note 25, at 64-65 
(statement by William L. Bransfield, Gen. Counsel, Senior Executives Ass’n) (“[I]t goes 
on for so long, years.  And the manager has to continue to work on a day-to-day basis 
with that employee who is unhappy with the manager, and very often that employee is a 
problem employee, is a poor performer or is engaging in workplace misconduct.  The 
employee has filed an EEO complaint.  The manager must then manage and make tough 
decisions and face a reprisal complaint because of an EEO complaint that has no end, all 
of this in a process where the manager is not a part.”).  
 
252 Marksteiner, supra note 250, at 11 (quoting Pleasant v. Martinez, No. 01995528, 2001 
EEO Pub Lexis at *18).  
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that she has, and is, pursuing these out of vindictiveness,” the Commission refused to 

dismiss the complaints claiming they did not have a basis to judge them.253 

The EEOC has dismissed some complaints throughout the years, focusing not on 

the number of complaints filed, but rather on the intent of the filer.254  However, “[a]s a 

policy, the Commission aims at preserving a complainant’s EEO rights whenever 

possible; thus, we rarely dismiss a complaint on these grounds.”255    

In the end then, this provision did not do much to assist agencies in dismissing 

complaints of discrimination that appear to lack merit.  Therefore, not only is there a 

wide range of people who are, by definition, allowed to utilize the federal sector EEO 

complaint process, but to stay in the system at this stage of the process, one need only 

state a proper claim, whether or not they have any evidence to support it.   

This would probably be ok if the next step in the process was discovery and both 

parties were asked to produce their evidence for or against the claim.  Unfortunately, at 

this point in the process, discovery before the EEOC administrative judge or in federal 

                                                 
253 Id. (quoting Malladi v. Gober, 2000 EEOPub Lexis 6438, at *8 (U.S. Equal 
Employment Opportunity Comm’n, Oct. 13, 2000). 
 
254 See e.g., Stoyanov v. Secretary of Navy, 01A60843 (2006) (finding abuse of process 
when an ex-employee, whose termination was upheld by two tribunals, continued to 
apply for jobs for which he was not qualified since he was no longer an employee, and 
then filed numerous EEO complaints for non-selection); Abell v. Dep’t of Interior, EEOC 
Appeal No. 01A33023 (2004) (finding abuse of process where complainant filed 40 
complaints of non-selection with no intention to take the job); but see, e.g., Monachino v. 
Federal Deposit Insurance Corporation, 0120073693 (2008) (where the Commission 
found no evidence of intent to abuse the process even though the complainant filed 6 
formal complaints containing about one hundred claims and made a comment to the 
Agency that he wanted to “get even.”). 
 
255 Stoyanov v. Secretary of Navy, 01A60843 (2006).  
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district court is still a long way off.  Instead, the agency is required to conduct a much 

more extensive investigation of the discrimination claims.256  

This paper has discussed many times over how long, convoluted, and frustrating 

the process can be.  A legitimate question to ask at this point then is why would anyone 

want to continue on in the federal complaint process especially if the employee either 

knows or at least suspects that his or her claim may be meritless, such as the employee in 

this example.  The answer:  it’s free for the complainant, and he may actually benefit 

from the process not being free for the agency (no barrier #3).   

Unless the employee wants to hire his own lawyer, or conduct additional witness 

depositions, the taxpayer is funding the entire process.  At this stage in the process, the 

employee has already received free counseling and maybe even a more formal ADR 

session.  Not happy with the agency’s unwillingness to meet his demands, the employee 

has no reason not to continue in the process.  He is taking no risks by having the agency 

investigate the claims further.  He is about to get free discovery as well, since at the end 

of the agency investigation, he is entitled to the Report of Investigation (ROI) that 

includes all of the witness interviews, whom the complainant has also helped identify.257   

The process will of course take time, which may dissuade some legitimate and 

illegitimate claims.  However, in most cases, time is on the side of the employee, 

                                                 
256 See supra note 226 and accompanying text. 
 
257 See supra notes 90-91 and accompanying text.  But see 2009 EEO PILOT PROJECTS, 
supra note 242, at 12 (“One participant stated that clear benchmarks need to exist with 
respect to the quality of the report of investigation, noting that in the end a poor 
investigation hurts the agency as well as the employee.”); see also id. at 15 (“Many 
respondents cited poor quality of EEO investigations, and several cited investigators’ lack 
of skills” as a reason for subpar investigations.). 
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especially if the employee has been fired, but also because the employee now has his 

protected status prohibiting anything that hints at retaliation.258  

The story of course is not the same on the agency side.  The agency has likely 

already spent in excess of $1500 to $2000 in time and resources to get to this point, 

maybe even more if formal ADR was offered, and is about to expend another $15,000 to 

$20,000 in additional time and resources of its people and the witnesses to complete the 

processing of the formal complaint.259  Additionally, the indirect costs have also started 

to increase, wearing on the resolve of the supervisors and the settlement authorities.  The 

complaint may have begun to affect the supervisor’s focus, his own performance as well 

as the unit’s mission, and his entire work environment may have become negative and 

extremely stressful.260  With all of these costs growing, the agency begins doing a 

cost/benefit analysis of continuing through the process verses settling.   

As the GAO reported in 1996, “[f]ederal officials, in deciding whether or not to 

settle, must weigh the cost of settling against the potential loss of more taxpayer dollars 

and the time and energy that would be diverted from the business of government.”261  “In 

a given employee’s case, the possibility of avoiding the potential costs of seeing the 

                                                 
258 See supra notes 205 & 251 and accompanying text (discussing the anti-retaliation 
provision and the abuse thereof). 
 
259 See supra notes 8-10 and accompanying text. 
 
260 See supra notes 19-22 and accompanying text. 
 
261 1995 GAO TESTIMONY: AN OPPORTUNITY FOR REFORM, supra note 116, at 10. 
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process through to the bitter end—costs that include not just time and money but human 

endurance – may be driving the inclination to settle.”262   

In 2011, federal agencies settled 21.7% of formal complaints, which was 1% 

higher than the average number of settlements during the years between 2007-2010.263  

Agencies also settled an average of 17.5 % of informal complaints during those same 

years, 9.6 % of the settlements contained monetary benefits.264  However, of the cases 

that received merit decisions by an EEOC administrative judge, the average number of 

cases during this timeframe with a finding of discrimination was only 2.8 percent.265   

Either agencies are really good at getting employees with valid claims to settle, or 

a more likely explanation is that agencies are settling cases to make these complaints go 

away, given the incentives created by the system and the pressure from the EEOC to 

settle.266  Recently, “EEOC officials reported taking a number of actions to encourage 

                                                 
262 Id. at 9-10. 
 
263 2011 EEOC OFO ANNUAL REPORT, supra note 1, at I-17 (In the year 2011, there were 
3,785 settlements out of 17,436 complaints.). 
 
264 Id. at I-11(For example, in 2011, 5,799 complaints settled out of 36,642 at the 
informal stage.  Of the 5,799 settlements, 627 of the settlements contained monetary 
benefits.). 
 
265 Id. at I-17 (In 2011, administrative judges found only 212 cases of discrimination out 
of 7,246.). 
 
266 Every time an administrative judge is assigned to a new case, they almost always want 
to know if you have tried to settle, or if you haven’t yet, are you interested in going to 
mediation.  If the agency says no, the judge actually seems upset with the agency, to the 
point where the agency can actually feel bullied into saying yes.  This is true with other 
agencies as well.  The MSPB is notorious for pushing settlement.  In fact it is actually 
part of their policy.  I was on the receiving end of this policy once in 2013.  It was a case 
where someone had received a discharge for excessive absence.  Immediately after the 
judge explained to the complainant that this kind of discharge was actually to her benefit 
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more use of ADR.”267  One such program called Federal Appellate Settlement Team 

(FAST)  “focuses on appeals that have been decided based on [Final Agency Decisions] 

on the merits.  According to EEOC, qualified EEOC staff, who are experts in federal 

sector EEO law, conduct ADR to assist parties in reaching a mutually satisfactory 

agreement.”268 

ADR does have its benefits and can help to resolve cases early in the process, but 

it too is not free.  Pushing ADR on agencies as a solution to an inefficient complaint 

process continues to send the wrong message to potential complainants, feeding the 

endless cycle of complaints and settlements.  The message is:  if you are having a 

workplace dispute, even if it is unrelated to discrimination, file an informal EEO 

complaint because then the agency will not only provide free ADR services, but it has an 

incentive to settle its case with you before having to expend even more money on a 

formal complaint.  Additionally, continually offering ADR throughout the process sends 

the message that there is no reason to settle early.  If the complainant knows this, which it 

does because the Union is probably helping him with his complaint, he knows to wait it 

                                                                                                                                                 
for her disability case at OPM, such that it was in complainant’s interest not to challenge 
the discharge, the judge turned to me and asked me how much money the government 
would be willing to pay to see this case go away.  I think the judge actually said 
something like, it is going to cost the agency at least $500 to move forward with this 
case, perhaps you would be willing to settle for that.  I was flabbergasted.  Not only did 
she just tell the complainant that it was in her best interest to drop the claim, but in front 
of the complainant, she was pretty much trying to extort money from the agency.  I am 
happy to report that I did settle that case, but it was a non-monetary settlement. 
 
267 2009 EEO PILOT PROJECTS, supra note 242, at 31. 
  
268 Id.  
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out because the agency is going to be forced into attempting to resolve the complaint 

again, and this time, they may have more to lose. 

Finally, since employees never give up the right to pursue claims in federal 

district court for de novo review, while simultaneously the agency does not get to appeal 

adverse EEOC decisions to federal court (no barrier #4), employees have an incentive to 

wait for an even better settlement without actually putting much at risk. 

A complainant, unlike the agency, is afforded the opportunity to bring his or her 

claim to federal district court at several different junctures throughout the EEO 

process.269  For instance, a complainant can file a civil action within 90 days of receipt of 

the final action of a complaint if no appeal is filed; after 180 days of filing a formal 

complaint; during the 90 day period following the EEOC’s decision on the appeal of a 

final agency decision; and after 180 days from filing an appeal to the EEOC if the EEOC 

has not yet rendered a final decision.270 

Agencies’ inability to appeal adverse EEOC decisions to federal court adds to the 

“nothing to lose and everything to gain” EEO process.  This creates incentives for 

employees to remain in the system and also creates additional incentives for the 

government to settle cases in order to guard against extra expenditures.  Furthermore, this 

                                                 
269 29 C.F.R. § 1614.407 (a)-(d). 
  
270 Id.  
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lack of appeal right gives the EEOC too much power and also has the potential to 

generate legal rules or interpretations that have been rejected by federal courts.271 

The probationary employee’s case that this paper is tracking is a perfect example 

of how ADR is misused in the current EEO process to the determent of agencies, which 

have so much more to lose than the complainant, even at the hearing phase of a meritless 

case.  Additionally, it also highlights how the imbalanced access to federal court 

influences settlements.  

After the probationary employee opted to file his formal complaint, the agency 

contracted out the investigation.  Upon receiving the ROI, the employee chose to go 

forward with a hearing.  Agency counsel, finding the ROI in this case pretty thorough, 

but still having a few questions for the employee, decided to do a deposition of the 

employee to clarify some comments in the report.  Upon conclusion of the deposition, the 

agency counsel determines, yet again, there is no merit to the claims.  Therefore, they file 

a motion for a decision without a hearing.   

If there was any hesitation to conclude before the investigation that there was no 

discrimination in this case, there could be no other conclusion by the end of the 

investigation and deposition.  The motion for a decision without a hearing should have 

                                                 
271 Luneburg, supra note 38, at 122 (1990) (“In fact, the combination of limitations on the 
government’s right to appeal and employee’s rights to choose among several appeal 
routes means that different legal rules may be applied in the administrative, arbitral, and 
judicial fora in discrimination cases.”). 
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been an easy win for the agency, so the agency could move on to another case.  Even the 

EEOC said in 1999 that this was the other proper way to dispose of meritless cases.272 

Instead, after almost 575 days in the system, a contracted out investigation, a 

deposition, for which a court reporter had to be hired to create a transcript, and countless 

hours spent processing the claims by EEO counselors, supervisors, witnesses, 

government lawyers, and union representatives on official time,273 the administrative 

judge ordered the parties to go to mediation to “fully explore the possibility of 

settlement.”  ADR?  Now?  But the agency just filed a motion for a decision without a 

hearing and has not received a response back yet?  Isn’t a core principal of ADR under 

Commission auspices that it must be voluntarily entered into?274 

Such forced mediation is a common occurrence; if not pressured by the 

administrative judge to partake in mediation or another form of ADR,275 orders to partake 

                                                 
272 See supra note 171 and accompanying text (“the problem of meritless complaints can 
be addressed through appropriate application of the failure to state a claim dismissal basis 
and the traditional summary judgment provision.”) 
 
273 An employee and his representative are entitled to a reasonable amount of official 
time.  See 29 C.F.R. § 1614.605(b) (“The complainant and representative, if employed by 
the agency and otherwise in a pay status, shall be on official time, regardless of their tour 
of duty, when their presence is authorized or required by the agency or the Commission 
during the investigation, informal adjustment, or hearing on the complaint.”). 
 
274 See supra note 219 and accompanying text. 
 
275 See supra note 266.  Additionally, colleagues have told me that if the administrative 
judge asks if you want to partake in a settlement conference, you should say yes, 
otherwise you may upset him or her and receive unfair treatment/rulings.  Therefore, 
whether actual or perceived, some agency counsel feel coerced into ADR because of the 
administrative judge’s authority over the case, even though ADR is supposed to be 
voluntary. 
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in settlement discussions and conferences have become part of the hearing process.276  

And in this case in particular, the judge refused to rule on the motion for a decision 

without a hearing until the parties first partook in third party mediation—additional 

taxpayer money spent on mediating a meritless claim.   

In the end, the case settled.  The employee did not get any money or his job back, 

but the agency allowed him to resign, and he received a neutral reference.  Some might 

call this a success.  Others, concerned about the long-term implications of such 

settlements, consider this a complete and utter failure.  Not only did the agency set the 

federal government up to potentially have to deal with this employee again, but it spent 

thousands of dollars processing this claim through the system only to send one clear 

message to other employees in the workforce:  if you are not happy when you are fired, 

file an EEO complaint.  It may take some time, but in the end, you will likely benefit for 

your patience while the agency, the supervisor, the taxpayer, and real victims of 

discrimination pay the price.   

One cannot really blame the agency for making this decision because no matter if 

the judge ruled for or against the agency on the motion for decision without a hearing, the 

agency still risked further litigation in front of the EEOC or in federal district court.  

Settling the case and barring further claims in either forum was in the agency’s 

immediate best interest.  Unfortunately, as discussed at the beginning of this paper, this is 

just another example of how the short-term interests of the agency can create long-term 

effects, feeding an endless cycle of meritless federal sector EEO complaints.   

                                                 
276 The EEO field office in charge of that case has sent settlement conference orders in 
other cases as well. 
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V.  Erecting Barriers to Entry into the Federal Sector EEO Complaint Process 

 The goal of creating barriers to entry into the federal sector EEO complaint 

process is not to undermine the right of federal employees to a workplace free of 

discrimination.  The federal government continues to work to safeguard this right every 

day.  However, overtime, the proper balance of procedural rights measured against an 

efficient and effective EEO process has tipped in favor of the complainant, making the 

process inefficient and ineffective to the detriment of all involved. 

 How much due process should a federal employee get when he complains of 

discrimination:  an endless, cost-free amount?  Should he receive due process unhindered 

by barriers, inviting all to partake, even those with meritless claims?  Most would agree 

this is not the right amount of due process necessary to protect the rights of federal 

workers.  When due process becomes a weapon to use against the agency, when due 

process creates additional victims, when “so called” due process ends up hurting actual 

victims of discrimination, the process is due for a change. 

 Creating barriers to entry is about finding ways to limit the negative impact 

meritless claims have on the federal sector EEO complaint process.  Therefore, this paper 

does not endorse changes that come at the end of the process, or even at the beginning, 

unless such changes will also create the appropriate incentives for employees to file 

meritorious claims or at least create a system that rejects non-meritorious claims.  

Simultaneously, it endorses changes that create appropriate incentives for employees to 

exit the process before filing formal complaints, either voluntarily or through settlement. 
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   History reveals that many people, with these same goals, have proposed 

solutions to fix the federal complaint process, including completely restructuring the 

process.  As discussed in Section III.B supra, Congress, throughout the 90’s, proposed 

giving the process entirely to the EEOC.277  In 2009, practitioners and stakeholders in a 

GAO study endorsed this general structure because “[o]ne advantage would be its 

potential to reduce concerns regarding independence, conflicts of interest, and 

perceptions of unfairness surrounding the existing federal EEO complaint process.”278  

Additionally, they believed that transferring the process to the EEOC would allow it to 

leverage its expertise from both the federal and private sector.279  In that same study, the 

EEOC voiced “its belief that having it conduct the federal sector investigations would 

also bring efficiency, uniformity, and quality to the process . . . .”280   

 A proposal to give the process entirely to the MSPB has also surfaced on 

numerous occasions.281  Just this year, the Partnership for Public Service and Booz Allen 

                                                 
277 See supra notes 92-102, 109-115, and 130-140 and accompanying text. 
 
278 2009 EEO PILOT PROJECTS, supra note 240, at 22. 
 
279 Id. 
 
280 Id. at 23. 
 
281 See supra note 66 (President Carter rejects Task Force 8’s recommendation to give 
jurisdiction over the federal complaint process to the Merit Systems Protection Board); 
see also Stimson, supra note 38, at 227-236 (proposing a structure in which the MSPB 
would take over the entire process from counseling to adjudication, replacing the agency 
investigation with discovery, and giving the EEOC the ability to appeal the MSPB for 
reconsideration if “the EEOC believes [the final decision] reflects erroneous 
interpretation of federal discrimination law or policy.”)  Under this structure, federal 
employees retained all of their current appellate rights.  Stimson, supra note 38, at 236. 
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Hamilton endorsed a similar MSPB model.282  Without elaborating on exactly how the 

process would work, they believed “[a] single appeals authority and a single judicial 

venue for appeals would provide due process external to the agency and would reduce 

forum-shopping, delays and inconsistencies in rulings.”283 

 Finally, a third structure that surfaced at least once was a combination of the first 

two structures in which the EEOC would investigate and prosecute claims in front of the 

MSPB (“EEOC/MSPB structure”).284  This structure, which makes the EEOC’s role in 

the federal sector complaint process similar to that which it enjoys in the private sector,285 

was put forward with the belief that it would help streamline the complaint process and 

reduce meritless complaints from entering the system.286   

  Common recurring themes amongst the proposals included having a third party 

determining the merits of complaints and conducting the investigations.287  Additionally, 

more than one of the proposals eliminated the complainant’s right to federal district court 

                                                 
282 Partnership for Public Service and Booz Allen Hamilton, BUILDING THE ENTERPRISE:  
A NEW CIVIL SERVICE FRAMEWORK 32-34 (2014) [hereinafter A NEW CIVIL SERVICE 

FRAMEWORK], available at 
http://ourpublicservice.org/OPS/publications/viewcontentdetails.php?id=237. 
 
283 Id. at 34. 
 
284 1996 GAO TESTIMONY: IMPLICATIONS OF THE OMNIBUS CSRA OF 1996, supra note 
133, at 4. 
 
285 Id. 
 
286 Id. at 5.  
 
287 See Statement by Lantos on H.R. 1342, supra note 93, at E872; see also, 1996 GAO 

TESTIMONY: IMPLICATIONS OF THE OMNIBUS CSRA OF 1996, supra note 133, at 5 (Under 
the EEOC/MSPB structure, the EEOC would effectively become the “gatekeeper” of 
complaints, determining which complaints could go forward to the adjudicatory agency.). 
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de novo review, replacing it with an appeal of the agency record under an arbitrary and 

capricious standard of review to the U.S. Court of Appeals for the Federal Circuit.288  All 

proposals were trying to make the process more efficient and effective, while reducing 

the ever-present concern of the “fox guarding the hen house.”289 

Unfortunately, another thing all of these proposed structures had in common was 

that none of them ever made it past the proposal stage.  Fiscal realities,290 insufficient 

resources,291 internal conflicts of interest,292 and management bias,293 were just a few of 

the reasons the proposed structures were criticized.  Additionally, proposals regularly 

came under attack if they appeared to hinder or reduce the rights of federal employees.  

                                                 
288 See Statement by Lantos on H.R. 1342, supra note 93, at E873 (the proposed EEOC 
structure gave the individual or the agency the right to appeal adverse actions to the court 
of appeals for a review of the administrative record, rather than a de novo review); see 
also 1996 GAO TESTIMONY: IMPLICATIONS OF THE OMNIBUS CSRA OF 1996, supra note 
133, at 5 (Under the EEOC/MSPB structure, complaints rejected by the EEOC could still 
be heard in U.S. District Court.  However, MSPB decisions would only be appealable to 
the U.S. Court of Appeals for the Federal Circuit for an arbitrary and capricious review, 
instead of review de novo.). 
 
289 See Statement by Lantos on H.R. 1342, supra note 93, at E872; Hearing on S. 404, 
supra note 109; Stimson, supra note 38, at 253.  See, e.g., A NEW CIVIL SERVICE 

FRAMEWORK, supra note 282. 
 
290 2009 EEO PILOT PROJECTS, supra note 242, at 23 (the EEOC said “fiscal realities have 
prevented it from assuming responsibility of all federal sector investigations”).  
  
291 Id. (Stakeholders also cited the EEOC’s inefficient resources as a barrier to 
transferring the function of investigations.  They were concerned that the immense 
caseload, coupled with insufficient resources, would surely slow the system down even 
further.).   
 
292 Id. at 22 (although the EEOC structure would eliminate the fox from guarding the 
henhouse, it creates potential new conflicts by having the EEOC be the investigator, the 
prosecutor and the judge); see also Stimson, supra note 38, at 209 n. 307. 
   
293 See, e.g., Stimson, supra note 38, at 220-221 (relieving employee advocate concerns 
over any potential management bias of having the MSPB in control of the EEO process). 
 



81 
 

For instance, just recently, the president of the American Federation of Government 

Employees rejected the proposal to give the process to the MSPB, calling the idea 

“fundamentally flawed” and “a ham-handed attempt to tamp down discrimination 

claims.”294  

Ultimately, getting any large-scale reforms through Congress has proved entirely 

impossible, especially when reforming the federal sector EEO complaint process is 

connected to reforming the larger civil service structure.  In fact, even getting a 

commission together to study reform proved impossible in 2006, and since then, it still 

has not gotten any easier.295  It appears no one can agree on what reforms should look 

like and are fearful of what change may bring. 

Therefore, operating under the realization that with large-scale reform also comes 

large-scale resistance, this section proposes smaller reforms that focus on changing the 

current federal complaint process without fully disrupting the current structure by 

creating barriers to entry into the process where no barriers currently exist, as identified 

                                                 
294 Joe Davidson, Report on Civil Service Reform Includes Controversial 
Recommendations, THE WASHINGTON POST, April 3, 2014, 
http://www.washingtonpost.com/politics/federal_government/report-on-civil-service-
reform-includes-controversial-recommendations/2014/04/03/25e63424-bb55-11e3-9a05-
c739f29ccb08_print.html. 
 
295 See supra notes 183-185 and accompanying text; see also Joe Davidson, Report on 
Civil Service Reform Includes Controversial Recommendations, THE WASHINGTON POST, 
April 3, 2014, http://www.washingtonpost.com/politics/federal_government/report-on-
civil-service-reform-includes-controversial-recommendations/2014/04/03/25e63424-
bb55-11e3-9a05-c739f29ccb08_print.html (“More than once, President Obama has called 
for a Commission on Federal Public Service Reform.  It was raised during 2011 deficit-
reduction talks.  Obama again proposed the commission in his budgets for fiscal 2013 
and 2014.  The plan went nowhere.  Even House Democrats rejected the idea in 2011, 
saying “it makes little sense.”). 
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above as “no barrier 1-4.”  These small reforms mirror many of the same ideas and goals 

the larger scale reforms endorsed; however, these reforms do not require an overhaul of 

the entire federal sector EEO complaint process to implement. 

Specifically, this section proposes shrinking the pool of potential complainants as 

a response to “no barrier #1,” dismissing complaints early in the process as a response to 

“no barrier #2,” sharing the costs and risks of the complaint process with the complainant 

as a response to “no barrier #3,” and creating equal access to federal court as a response 

to “no barrier #4.”   

A.  Responding to “no barrier #1”:  Shrinking the pool of protected complainants 

 As was the case in our example above, employees, unhappy with their situation, 

whether or not discrimination is actually present, sometimes find refuge in the federal 

sector EEO complaint process because there are no barriers to entry.  This is in contrast 

to other processes, such as challenging an adverse action in front of the MSPB or filing a 

grievance under an administrative grievance procedure, which may be more suited for a 

complainant’s non-discrimination issue but from which the complainant is barred.  There 

are two ways to address this issue.  First, you can erect additional barriers to entry into 

federal sector EEO complaint process; or second, you can take down barriers into other 

processes.  Both bring about the desired outcome:  less meritless EEO claims.  However, 

resistance to change and the hesitance to curtail the current rights of federal employees 

likely makes the second option the most viable.  

 The easiest way to exclude potential meritless claims from entering the federal 

sector EEO complaint process is to shrink the pool of complainants who have access to 
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the system.  Already, the federal regulations have built in limits:  no uniformed service 

members, no GAO or Library of Congress employees, no aliens outside of the United 

States, and some Equal Pay Act complainants.296  Those with access to the federal 

complaint process could be reduced even further by eliminating applicants for 

employment and probationary employees from the definition of “employee.” 

 Of course, it is well accepted that discrimination can occur at all stages of the 

employment process, from hiring to firing, so applicants for employment and 

probationary employee should still be allowed to bring discrimination claims.  However, 

instead of giving such employees the right to file their discrimination complaints with the 

federal agency, they instead would have to file their complaints directly with the EEOC, 

like private sector employees.  This could be justified for at least two reasons.   

First, discrimination at both of these stages of employment is hard to prove.  

Applicants, for the most part, have no idea why they were not hired.  Rather, an 

individual complaint of discrimination at this stage in the process, unless there is direct 

evidence of discrimination, is mere conjecture.  “I know I was qualified for the job; I 

didn’t get it; it must be discrimination.”  These are similar to the speculation claims 

probationary employees file when they are unable to challenge their terminations due to 

the MSPB’s limited jurisdiction, such as the one in our example.  Requiring these claims 

to be filed with an outside agency, like the EEOC, would help to inform claimants about 

the viability of their claims, allowing them to make better choices about whether or not to 

pursue their claim of discrimination. 

                                                 
296 29 C.F.R. § 1614.103(d). 
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Second, requiring claimants at these stages of federal employment to file their 

claims with the EEOC directly will allow the EEOC to have better insight into the hiring 

and initial retention practices of the agencies.  Under the current process, agencies could 

be settling complaints of discrimination at these stages, effectively hiding discriminatory 

practices from the regulatory agency charged with ensuring such practices do not occur.  

Therefore, such a process would not only help reduce the number of complaints clogging 

the federal sector EEO complaint process, but also the EEOC would be in a better 

position to identify potentially discriminatory hiring practices.   

Although this new process would adequately protect the rights of applicants and 

probationary employees, and may even help the EEOC fight discrimination at a broader 

level, civil rights groups, unions, Congress, and even the EEOC all hesitate to take rights 

away from federal employees, even if the rights currently enjoyed go above and beyond 

protecting the employees from discrimination and actually could be hindering their rights 

in the long run.  Therefore, the alternative to creating a barrier to entry into the federal 

sector EEO complaint process at this stage in the process is to reduce the barriers to entry 

into other redress systems such as the MSPB or administrative grievance process. 

If the only way for a probationary employee to challenge his firing is to claim 

discrimination, then it is only rational for him to do so.  However, if he had the option to 

challenge his termination by filing a claim with the MSPB, he may not feel the need or 

the incentive to formulate a claim of discrimination.  This would mean altering the 

MSPB’s jurisdiction to allow probationary employees to challenge more than marital and 

political discrimination.  Although this may increase the number of claims at the MSPB 

because employees, by right, would have the ability to challenge their probationary 
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termination, the MSPB process is faster and more efficient than the EEO process.297  

Additionally, although MSPB judges also encourage settlement,298 the agency has less 

incentive to settle because the MSPB process is much shorter and less convoluted than 

the EEO process. 

Another way to reduce barriers to entry into other redress systems is to lengthen 

the filing deadlines of those systems, perhaps even tolling the filing deadlines for some 

redress systems until after the pre-complain process is complete.  In a 2006 congressional 

hearing, the president of a federal employee’s union reported that sometimes people file 

EEO complaints initially, and then once they realize it should have been filed in a 

different forum, they are stuck because they have missed the timelines for the other 

processes.299  He explained using the example of a leave denial.300  Someone goes to the 

Union and complains that leave has been denied and also mentions in passing that he 

does not think his supervisor likes him or her because “I am a woman or I am a Black 

person or whatever.”301  Unsure if discrimination is present, the union representative has 

the person file an informal EEO complaint.302  However, during the 45 days in which the 

                                                 
297 Hearing on Case for Federal Employees Appeals Court, supra note 25, at 24 
(statement by Neil A. McPhie, Chairman, U.S. Merit Sys. Prot. Bd.) (“Based on fiscal 
year 2005 figures, on average it takes no more than 122 days from the date of the 
personnel action to the AJ’s final decision.”). 
 
298 See supra note 266. 
 
299 Hearing on Establishing a Commission, supra note 172, at 99 (comment by John 
Gage, Nat’l President, American Fed’n of Gov. Employees).  
 
300 Id. 
 
301 Id. 
 
302 Id.  
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EEO counselor is investigating the complaint and attempting to resolve the issue, the 

employee and the counselor realize the claim is not an EEO issue at all but rather, “[t]his 

should have been handled under the contract and under the grievance procedure, but you 

can’t get back to the grievance procedure, because the timeframe is gone.”303   

Therefore, as this example suggests, if other processes had longer timelines, more 

individuals could file their complaints in the proper redress systems.  Again, this may 

increase complaints in other systems, but complaints in other, less expensive, less 

convoluted systems, means less taxpayer dollars spent, less government time wasted, and 

more individuals feeling as if they are receiving the justice they deserve.  

B.  Responding to “no barrier # 2”:  Dismissing meritless complaints early in the      
process 

 Creating early dismissal procedures in the federal sector EEO complaint process 

is another way to reduce the number of meritless complaints that enter the system.  This 

could be done by empowering the agency, in some way, to dismiss meritless complaints 

itself or by bringing in an independent body.  One such option would be to empower 

EEO directors to dismiss claims lacking merit.304  Another option might be to develop a 

screening panel consisting of EEO stakeholders within the agency, such as an EEO 

representative, a union representative, a lawyer, and a supervisor, which would examine 

claims of discrimination and have the authority to reject those claims lacking merit if the 

                                                                                                                                                 
 
303 Id. 
 
304 2009 EEO PILOT PROJECTS, supra note 242, at 26 (“An EEO investigator stated that 
EEO directors should be given the authority to make a merit analysis to dismiss those 
claims that are frivolous and show self-defeating evidence to ensure quicker and less 
costly processing of cases.”).   
 



87 
 

panel unanimously agreed to do so.305  To safeguard against any concerns regarding the 

inherit conflict of interest of having the agency dismissing claims of discrimination 

against itself, such dismissals would be immediately appealable to the EEOC.306   

 Having an independent party, unrelated to the agency, examine claims of 

discrimination after the pre-complaint stage and determine if the complaints should move 

into the formal stage is an alternative option.  Completely removing the merit decision 

from the agency would give it greater credibility in the eyes of complainants, as well as 

all outside agencies looking in.  One such independent party could be the EEOC itself.  

Having an EEOC screening panel dismiss meritless complaints before the filing of the 

formal complaint aligns the federal sector EEO complaint process with the private sector, 

where the EEOC dismisses complaints of discrimination lacking merit before expending 

additional resources to conduct further investigation or attempt conciliation.307  Like the 

private sector, employees with claims dismissed at this stage in the federal complaint 

process could still bring their claims to federal district court.308 

 This new dismissal procedure, either using agency employees or an independent 

body, would still allow complainants to benefit from the pre-complaint process.  

                                                 
305 Hearing on Establishing a Commission, supra note 172, at 100-101 (passing comment 
by Jon C. Porter, Chairman, Subcomm. on the Fed. Workforce and Agency Org., 
discussing what a screening panel could look like in the federal sector EEO process as 
compared to “a screening panel for lawsuits for medical liability claims where there was 
a panel made up of doctors and lawyers and stakeholders that would look at lawsuits 
before they could go forward to have proper findings.”).   
 
306 Id. at 26 (“In cases that are dismissed, complainants could still appeal such decisions 
to the EEOC.”). 

 
307 29 C.F.R. §§ 1601.18-1601.19. 
 
308 Id. 
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Counselors would still investigate claims and attempt to resolve them with management, 

even if actual discrimination appeared to be lacking.  However, employees who knew 

their complaints may be immediately dismissed for lack of merit would have a greater 

incentive to try to resolve their claim using the informal procedures. 

 Agencies would also still have some incentive to try to resolve complaints at the 

pre-complaint stage knowing that employees still have appeal options, the ability to go to 

federal court, and may continue to work for the agency.  However, since both of these 

options eliminate the formal agency investigation and get the claim in front of a judge 

much faster, the agency will not be held hostage by a long, expensive, and time 

consuming process, where even meritless complaints end up costing the agency 

thousands of dollars.   

C.  Responding to “no barrier # 3”:  Sharing the costs and risks of the process with 
the complainant 

As it is now, the federal sector EEO complaint process is like playing poker with 

someone who rarely has to put money into the pot.  Both sides can keep raising the bet, 

but only the federal government ever has to put money in.  Therefore, with each bet, the 

government’s incentive to fold grows, while the other player, the complainant, just keeps 

raising the stakes since he stands to lose nothing, no matter how bad his hand is.  Like the 

player in this analogy, the only way to get the complainant in the EEO process to 

consider fully the merits of his case, and the moves he wants to make, is to share some of 

the costs and risks with him.  Otherwise, he can just play his hand until the government 

folds. 
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As discussed in V.B. supra, allowing the agency or an independent third party to 

dismiss meritless claims before the full agency investigation and pushing complaints in 

front of administrative judges for dismissal decisions earlier in the process is one way to 

take some federal money out of the pot and put more risk on the employee. 

Additionally, as discussed in section V.D. infra, taking away district court de 

novo review of federal sector EEO complaints once the EEOC has rendered a final 

decision in a case, while also allowing agencies to appeal adverse EEOC decisions to 

federal court, also helps redistribute the pot by putting more risk on the complainant and 

giving the agency both finality and more power to control, or at least challenge, the 

outcome of the EEO complaint process. 

So what are some other ways to redistribute the pot, such that the complainant is 

not playing a cost-free and risk-free game?  The EEOC could implement regulations 

requiring complainants to buy into the game – in the form of a filing fee.  The filing fee 

would not have to be large.  Even having a small filing fee of $100 to $300 makes people 

pause just long enough to decide if they really think they have a case. 

Critics of filing fees are concerned that such fees could stop low-level employees 

from filing valid complaints because they cannot afford the fee.309  Although this is a 

                                                 
309 Hearing on Streamlining Appeals Procedures, supra note 144, at 213 (statement by G. 
Jerry Shaw, Gen. Counsel to the Senior Executives Ass’n) (“I am afraid what it would do 
is, it would stop valid complaints by low-level employees that couldn’t afford the $100 
filing fee or couldn’t afford to take the risk that they might have to pay for the process.”).  
See also id. (statement by Daniel R. Levison, former Chairman, Merit Sys. Prot. Bd.) (“It 
is going to cut down on certain complaints, and the question is, are we cutting down on 
the kind of complains we think shouldn’t be filed in the first place, or are we in effect 
chilling those meritorious claimants because . . . they don’t have the $10 or $100, or 
whatever, to file.”).  
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valid concern, the regulations could guard against this concern in multiple ways.  First, 

the fee could be waived or reduced if the discrimination complaint is the result of a 

termination, since a person without a job may truly be dissuaded from filing a complaint 

since money may be tight.   

Second, the requirement to pay a filing fee could come right before filing the 

formal complaint, since the agency would have already been able to resolve some of the 

more clear cases of discrimination during the pre-complaint stage.  Additionally, all 

employees would enjoy the benefit of gaining insight into the validity of their claims 

through the pre-complaint process before paying a fee to continue in the process. 

Third, agencies could reimburse the filing fees to the complainant if 

discrimination is found, akin to the posting of a bond.  Peter Marksteiner proposed a 

similar idea in his article discussing the issue of frequent filers.  He proposed modifying 

the regulations to include “vexation litigant” laws, similar to those found in many 

jurisdictions.  Such laws would require “plaintiffs who have filed five unsuccessful law 

suits in the preceding five to seven years . . . to post a bond that would cover the 

defendant’s fees and costs before being allowed to file a sixth.”310 

 In addition to filing fees, the EEOC could implement regulations allowing the 

government to reduce the money it puts into the pot by eliminating the almost mandatory 

triple investigation it undertakes in every case when it investigates a complaint during the 

pre-complaint stage, at the formal complaint stage, and once again at discovery, if the 

                                                 
310 Marksteiner, supra note 250, at 17 (citing e.g., FLA. STAT. ANN. § 68.093 (West 
2000); CAL. CIV. PROC. CODE § 391 (West 2001); HAW. REV. STAT. ANN. § 634J-
1 (Mitchie 2000); TEX. CIV. PRAC. & REM. CODE ANN. § 11.054 (Vernon 2000)). 
 



91 
 

complainant requests a hearing.311  Instead of the current process, lawmakers should 

expand the investigation conducted during the pre-complaint stage and eliminate the 

investigation after the employee files a formal complaint.   

At the pre-complaint stage, this paper does not propose an across the board 

requirement that the same resources be used to investigate every case.  Rather, during the 

informal stage, EEO counselors would conduct their normal investigations, identifying 

cases along the way that need additional time and resources for deeper investigations.  

This is similar to how the EEOC conducts its investigations.312  Then, those cases 

needing additional time and resources would receive the additional investigation right 

then, not after the case goes formal.  This would likely require a longer pre-complaint 

stage, perhaps 90 days instead of the current 45 days, with the option to extend if both 

parties agreed.  Additionally, if the EEO counselors became the main investigators 

charged with the task of thoroughly investigating the claims of discrimination, they 

would definitely need additional training and resources currently not available to them.   

                                                 
311 See Hearing on Case for Federal Employees Appeals Court, supra note 25, at 63 
(statement by Cara M. Dominguez, Chair, U.S. Equal Emp’t Opportunity Comm’n) 
(“There is a reluctance to look at the merits of the case and then apply some judgment, 
primarily because of fear that at some level in the process the case will be reversed.  So I 
think there is a reluctance by Federal agencies to conduct anything less than a thorough 
and full investigation, even when the allegations do not warrant such a lengthy review.”).   

 
312 See Hearing on Case for Federal Employees Appeals Court, supra note 25, at 63 
(statement by Cara M. Dominguez, Chair, U.S. Equal Emp’t Opportunity Comm’n) (“In 
the mid 1990’s the Commission adopted a system known as Priority Charge Handling 
Procedures, using a similar bode lot the triage system that is applied in the health care 
field, whereby the most compelling cases are handled first.  We have found that this 
system has been far more efficient, responsive and fair, not to mention economical, than 
the previous approach, where all charges, regardless of merit, were afforded the same 
time and attention.”). 
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 Having a more thorough investigation at the beginning of the complaint process 

would help to identify those cases lacking merit that can be dismissed before the formal 

complaint is filed, give the government a better understanding of the claims to determine 

if it wants to settle the case, and also give employees better insight into their cases when 

deciding to accept settlement offers or pay the filing fee and file a formal complaint.  

 Additionally, having the more thorough investigation at the beginning of the 

process defeats the purpose of having an investigation after the employee files a formal 

complaint.  Once the employee files a formal complaint, he or she can still continue to 

obtain information about his case through discovery, which is already part of the process.  

This process change has the potential to reduce the federal sector EEO timeline by about 

135 days in most cases,313 reducing the resources the federal government must expend on 

each EEO complaint.     

 One ongoing and recurring concern by all people involved in the process is the 

potential underlying conflict of interest of the agency investigating claims of 

discrimination against itself.314  This could still be a concern in the above described 

process because the investigation at the informal stage is being conducted by EEO 

                                                 
313 For the majority of complaints, the current time line for the informal complaint stage 
is 45 days and the timeline for the investigation stage is 180 days.  Therefore if you 
lengthen the informal complaint stage to 90 days and eliminate the formal investigative 
stage, you reduce the entire investigative stage from 225 days to 90 days, a difference of 
135 days.   
 
314 See Hearing on Case for Federal Employees Appeals Court, supra note 25, at 63 
(statement by Cara M. Dominguez, Chair, U.S. Equal Emp’t Opportunity Comm’n) (“I 
believe we need to remove that responsibility.  It would be better for the agency.  It 
would engender greater trust, and I think we could see dramatic improvement in the 
efficiency of the process.”). 
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counselors employed by the agency.  However, this seems like an easy enough problem 

to fix.  What if the EEO counselors embedded in the agencies actually worked for the 

EEOC instead of the agency?  Or if that idea is too far-fetched, and too likely to be 

rejected by the agencies themselves who want to maintain some control over their 

informal processes, what if an EEOC investigator teamed up with an agency EEO 

counselor during the informal stage and tackled complaints as a team.  Such a team 

would create greater consistency in investigations, benefit from EEO expertise, and 

create more independence in the investigations, while also maintaining the expertise and 

counseling abilities of the agency.  Not only may this bring increased legitimacy and 

quality315 to the investigations, which is especially important if cases lacking merit are 

going to be dismissed before the filing of the formal complaint, but also may help build 

communication and trust between the agencies and the EEOC. 

 Ultimately, changing the process in this way would not only redistribute who is 

putting money into the pot, and how much, but also completely change the odds of 

winning the game, since the federal government would have less incentive to just fold. 

D.  Responding to “no barrier # 4”:  Creating equal access to federal court 

Finally, federal employees enjoy too many bites at the apple.  Under current law, 

an employee complaining of discrimination in the workplace never gives up his right to a 

trial de novo in federal district court, absent his failure to meet a deadline.  An employee 

can pursue his or her discrimination claim through the federal sector EEO complaint 

                                                 
315 See 2009 EEO PILOT PROJECTS, supra note 242, at 12 (Stakeholders recently identified 
poor investigations as a problem.  “[C]lear benchmarks need to exist with respect to the 
quality of the report of investigation, noting that in the end a poor investigation hurts the 
agency as well as the employee.”). 
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process without thinking twice about giving up his or her right to a brand new trial in 

federal court.  But what if we took one of those bites away?  Perhaps then, the employee 

would be more careful about biting the apple at all, or at least choosing which bites he 

really wanted. 

This is not a new idea.  Luneburg, in his 1990 article, proposed a similar reform.  

He argued that “where an employee has been afforded a full trial-type hearing before the 

MSPB in a mixed case, he or she should be entitled only to the limited judicial review 

generally applicable to administrative determinations and not full trial de novo currently 

permitted.”316  This, he believed, was justified by the common law doctrines of 

preclusion that generally prohibit suing multiple times on the same claim, relieving 

parties of the cost and headache of multiple lawsuits, conserving precious judicial 

resources, and permitting reliance on “adjudication as a final resolution of 

controversies.”317  Supporting his proposal further, he identified other “matters of 

extreme importance to individuals – other than discrimination – Congress has deemed an 

administrative adjudication followed by limited judicial oversight to be sufficient 

protection for the interests at stake.”318 

At the time, Luneberg was concerned about eliminating de novo review of pure 

discrimination complaints in front of the EEOC, as opposed to mixed case complaints 

                                                 
316 Luneburg, supra note 38, at 106. 
 
317 Id. 
 
318 Id.  (citing e.g., Fair Housing Amendments Act of 1988, Pub. L. 100-430, § 8, 102 
Stat. 1629-34 (1988) (choice between administrative hearing on a housing discrimination 
practice claim and a district court proceeding).  
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that received administrative hearings in front of the MSPB, because under 1990 EEO 

regulations, the agency could reject EEOC administrative judges decisions.319  However, 

since the regulations have since been amended to make EEOC administrative judge 

decisions binding on agencies, unless they immediately appeal to the EEOC, his 

argument for mixed-case complaints holds true for all complaints today.320  

Although federal employees should continue to enjoy the option to go to federal 

court for de novo review if the federal sector EEO complaint process has failed the 

complainant in some way, such as the agency or the judge missing certain time limits, 

etc.,321 federal employees should not have access to de novo review upon completing the 

federal EEO process because such a right creates the wrong incentives for all involved.  

Employees have an incentive to continue their cases to the very end of the EEO process 

because it gives them power during settlement discussions, and also, they gain valuable 

information about the strengths and weaknesses of their case without the risk of 

completely losing their cause of action.  They can then take this information and use it 

against the agency in federal district court.   

                                                 
319 Id. 
 
320 See supra note 165 and accompanying text.  See also, e.g., Luneburg, supra note 38, 
at 106 (“In order to implement this proposal, Congress must revise the relevant statues.  
Operation of the common law of preclusion is now foreclosed in part by various 
provisions of the CSRA and the anti-discrimination statutes as construed by the courts.  
See e.g., Chandler v. Roudebush, 425 U.S. 840 (1976).  Cf. Univ. of Tenn. v. Elliott, 478 
U.S. 788 (1986).  For clarity’s sake, the statutory amendment should indicate expressly 
that an employee in a mixed case has the right to an MSPB hearing or a judicial trial de 
novo but not both.  The scope of preclusion should extend in this context, as it does 
normally, to matters that could have been but where not raised before the MSPB to avoid 
splitting a claim with the personnel side adjudicated by the MSPB and the discrimination 
issues by the district court where much the same evidence may be relevant to both.”) 
 
321 See supra notes 269-270 and accompanying text. 
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The agency, on the other hand, sees a win in the federal sector EEO complaint 

process, not as an actual conclusion to their cases, but rather a short-term victory that 

may show up on their docket once again in federal district court.  Because of the potential 

for the process to become even longer and drawn out, the rational agency has an incentive 

to settle even meritless cases.  Taking away a complainants right to go to federal court for 

a brand new trial helps alleviate some of the pressure on agencies to settle. 

In addition to eliminating de novo review of complainant’s claims after they have 

been fully adjudicated in front of the EEOC, the agency should also have the right to 

appeal adverse EEOC decisions to federal court.  This would allow the agencies to 

challenge the EEOC when they believe it has come to a decision in error.  This would not 

only give some power back to the agencies, but it would also allow the agencies to ensure 

discrimination law developed in all redress forums is consistent across the board.  This 

agency power would essentially help to shift some of the litigation risk back on the 

employee, since the employee would then have to consider these potential costs when 

deciding whether to accept an offer of settlement from the agency.    

VI.  Conclusion 

The problems with the federal sector EEO complaint process were originally 

created during a time when the country, lawmakers, and regulators were deeply 

concerned about the entrenched discrimination in the federal workplace and the inability 

of the CSC to properly respond to the problem.  Continually viewing the problems with 

the complaint process from that perspective has allowed the process to become even 

more pro-complainant. 
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Although the federal government still must ensure the workplace is free from 

discrimination, the current complaint process does not properly assist the federal 

government in this endeavor.  Instead, in the short-term, it inhibits supervisors from 

adequately managing subordinates, encourages costly meritless discrimination complaints 

that foster an endless cycle of settlements, and subsequently hinders the rights of true 

victims of discrimination.  In the long-term, it has the ability to affect the entire federal 

workforce, and consequently the efficiency and effectiveness of government programs, 

by creating an environment where supervisors regularly accept poor performance to 

avoid taking adverse actions against their employees, encouraging mediocrity and 

pushing skilled, hardworking, and motivated employees out of government service. 

As Albert Einstein once said, “we can’t solve problems by using the same kind of 

thinking we used when we created them.”  This is true for the federal sector EEO 

complaint process.  If regulators and lawmakers continue to safeguard the rights of 

employees from discrimination by passing and making laws and rules to empower 

employees at the agencies’ expense, then the employees will continue to use that power.  

However, if we change how we view the problem, we may actually be able to change the 

process. 

Viewing the complaint process from the perspective of agencies and taxpayers, 

instead of complainants, helps reveal the true problem:  too many employees use the 

complaint process for the wrong reasons.  Acting completely rationally, employees 

challenge adverse actions using the method of least resistance:  the federal sector EEO 

complaint process.  Its lack of barriers to entry creates incentives for employees to misuse 
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the process to resolve workplace disputes, attain settlements, and even to retain or regain 

employment. 

Shrinking the pool of potential complainants, empowering agencies to dismiss 

complaints early in the process, restructuring the process to share the costs and risks with 

the complainant, and creating equal access to federal court are four ways Congress and 

the EEOC can make the process more efficient and effective.  Making these reforms to 

the federal sector EEO complaint process creates proper incentives for employees to enter 

and remain in the process only when they have meritorious claims, while also 

empowering agencies to resist settlement.  Not only will these reforms reduce the number 

of unnecessary victims affected by the process, but also, they have the potential to help 

actual victims by reducing the number of claims moving through the federal complaint 

process, while also empowering agencies to actually eliminate discrimination from the 

workplace instead of always being on the defensive.   

 


