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Abstract

Quit Complaining! Creating Barriers to Entry into the
Federal Sector EEO Complaint Process

Criticism of the federal sector Equal EmploymenpOpunity (EEO) complaint
process is not a novel concept. In fact, the m®t@s been criticized since its inception
for being inefficient, redundant, and plagued byrdrerent conflict of interest created by
federal agencies being their own investigatorsegyrand judges in resolving complaints
of discrimination. Although there has always baarunderlying belief that the
complaint process is sometimes used inappropriatefederal workers, this belief has
long been overshadowed by the competing desiredore federal workers are

adequately protected from discrimination.

As a result, Congress and the EEOC have createtbstated a pro-complainant
federal sector EEO complaint process that endshapugaging employees, whether
actual victims of discrimination or not, to entedaremain in the complaint process. The
result is that instead of the process being a eefagvictims, the process itself creates
additional victims. These victims include supeovsswho must live in the fear and
reality that they will be accused of discriminaticausing them to second guess their
management decisions and avoid taking adversengcigainst poor performers in the
workplace. Subsequently, taxpayers suffer whem pedormers remain in the federal
workforce, and taxpayers suffer when they haveatpfpr an inefficient and ineffective
EEO process. Additionally, since the processusidtated with less than meritorious
complaints, true victims of discrimination end wgfering as their complaints can take

years to flow through the system.



This thesis proposes that to solve the majoritshefproblems with the EEO
complaint process and help reduce the number gflpecho become victims of the
system, Congress or the EEOC should create batoierstry into the process instead of
continually creating regulations that make theaysimore complainant friendly. Such
barriers could include shrinking the pool of praééecand potential complainants,
dismissing meritless complaints early in the pregcebharing the costs and risks of the
complaint process with complainants, and creatqupkaccess to federal court. With
the implementation of just one of these proposémtmes, the complaint process would
see a reduction in the number of meritless comidair at least help to empower federal
agencies to resist settling meritless complaintsaking power away from the
complainant who currently holds supervisors, tagpgayand true victims of

discrimination hostage to an inefficient and ineffee process.
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“We can't solve problems by using the same kind ahinking we used when we
created them.”

~ Albert Einstein~

[. Introduction

“You're not a real supervisor until you’ve had east one EEO complaint filed
against you.” That statement really bothers md,\aat, I've already used it multiple
times in my career as a labor attorney in the fadgsvernment. Why you ask? Well
because, unfortunately, in the federal sectorfntie. | didn’t make the saying up of
course, it was passed to me as | learned the wighe federal sector EEO process from
attorneys much more senior and experienced th&towever, it does not take an
experienced attorney in the federal sector to &quut why this saying came to be. It's
simple: The federal sector Equal Employment Opputy (EEO) complaint process is
over used and abused by federal employees lookingdney, their jobs back, and
maybe even a little bit of good old fashioned reyerall at the expense of taxpayers,

supervisors and the true victims of discrimination.

Criticism of the federal sector EEO complaint pisxces not a novel concept. In
fact, the process has been criticized since itsgtien for being inefficient, redundant,
and plagued by an inherent conflict of interesatzd by federal agencies being their
own investigators, juries, and judges in resohdogplaints of discrimination. Although
there has always been an underlying belief thariddemployees sometimes use the
complaint process inappropriately, this belief lvagy been overshadowed by the
competing desire to ensure federal employees aguately protected from

discrimination. Additionally, the Equal Employmedpportunity Commission’s (EEOC)



slow response to EEO process criticism, espeailiing a time when America was
pushing to eliminate workplace discrimination, ohbightened this desire, even if it

meant creating an overprotective federal complaiatess.

The EEOC, under pressure from Congress, unionsiegiedal workers,
responded to the call for change by bandaging eptbcess problems through the
implementation of regulations in 1987, 1992, 198%)2, 2009, and most recently, in
2012. Unfortunately, although the bandages halpebenake the federal complaint
process more efficient and effective than it oneswt has become a process that is so
pro-complainant it creates additional victims. $@weictims include federal supervisors
and managers, who will inevitably get an EEO commplfled against them when they
are just trying to do their jobs, and actual vidiof discrimination whose case is lost
amongst a multitude of false reports. Other vistintlude the identified witnesses who
will be questioned multiple times over many yea she case drags through the system,
and the oft-forgotten victim, the taxpayer, wholvalot the bill for the system’s overuse

and inefficiencies.

Throughout the years, there have been many changles EEO process, and
many proposed changes that have not been real@2ed.would think that after over 30
years of trying, the federal government should reperfect EEO complaint process.
Unfortunately, with all of the players involvedgtimportant rights at issue, and some
resistance to change, the federal sector EEO camplacess is far from perfect,

leaving much room for additional improvement.

In Section I, this paper begins by asking why &ttars? By examining and
answering this question first, everyone who re&adsgaper will better understand how
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an inefficient and ineffective federal sector EE@nplaint process has the ability to
affect everyone in this country, not just victinfsdescrimination. Specifically, this
section examines the direct and indirect monetasyscof the complaint process, as well
as the short and long-term non-monetary effecte@process on agency supervisor
effectiveness and agency missions. It concludasitithe end, the process as currently

set up, actually hurts true victims of discrimioati

Section Il of this paper then delves into the drigtof the current federal sector
EEO complaint process, explaining how the procegmb and how it evolved over time.
This section highlights some of the problems idadiwith the complaint process,
congressional proposals to fix the problems, ard&BOC'’s regulatory response to

endless criticism of the process.

Section IV analyzes existing issues with the feldezator EEO complaint process
by looking at the current regulations and applytimgm to a real example of an EEO
complaint. It identifies the lack of barriers tatey throughout the process that encourage
employees to enter and remain in the complaintggscsuch as the complaint process’s
broad jurisdiction and cost/risk-free nature, alenth the agencies lack of authority to

dismiss complaints without merit and appeal advdeszsions to federal court.

Finally, having examined the process from the peatpe that many
discrimination complaints do not originate fromuwadtdiscrimination, section V of this
paper proposes that to solve the majority of tlebdlems with the EEO complaint process
and help reduce the number of people who becontiengof the system, Congress or the
EEOC should create barriers to entry into the meaestead of continually creating

regulations making it more complainant friendly.
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In the end, this paper proposes creating barmeestry into the federal sector
EEO complaint process by shrinking the pool of @cted and potential complainants,
dismissing meritless complaints early in the pregceharing the costs and risks of the
complaint process with complainants, and creatqugpkaccess to federal court. With
the implementation of even just one of these pregasforms, the complaint process
would likely see a reduction in the number of nies$ complaints--or at least help to
empower federal agencies to resist settling mestt®mplaints by taking power away
from the complainant who currently holds supengstaxpayers, and true victims of

discrimination hostage to an inefficient and ineffee process.

ll. Why It Matters?

Before addressing the actual problems with theri@dsector EEO complaint
process or even fully explaining how the procesgfions, it is first important to
understand why the process needs repairing. Sipuilyan inefficient and ineffective
government process affects everyone, especiallyhee process hinders the
government’s ability to create a motivated, hardirag, and talented workforce. First,
there are the direct and indirect monetary costh@process. These are discussed first
because they are the most obvious costs bornedsyane who pays taxes to include

costs of investigations, settlements, judgmentd,tane spent on processing complaints.

Second, this section discusses some of the shdbtbag-term non-monetary
costs of the EEO process, such as the impact omigson and management and the
impact on the federal workforce at large. It albo examine how the federal sector
EEO complaint process has helped create an envaotwhere supervisors are either

afraid to manage or believe their actions will béitde impact, which over time, has
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created a workplace where non-productive federakers can flourish, impacting the

overall morale, productiveness and missions ofreddegencies.

Third and finally, there are the true victims égaimination who are victimized
even further in a system that takes several mdotkeveral years to navigate because it
is inundated with less than meritorious cases addril employees who have grown to

dread dealing with the EEO process altogether.
A. The Monetary Costs of the Federal Sector EEO Goplaint Process

Each year, federal workers file between 16,00018H800 formal complaints of
discrimination against the federal agencies forollihey work, and between 36,000 to
40,000 informal complaints.These complaints create direct and indirect maogetosts
borne by federal workers and taxpayers each yaachade direct costs spent on
investigations, settlements, and judgments asagedihe indirect costs of time that are
extremely difficult to measure. The more complaifiied and the more inefficient the

system, the greater the cost and the greater thacihon the mission.

For example, in 2011, which is the most recent ylealEEOC has published data,

the federal government received 36,642 informalmamts of discrimination, of which

! U.S.EQUAL EMP' T OPPORTUNITYCOMM’N OFFICE OFFED. OPERATIONS ANNUAL
REPORT ON THEFED. WORK FORCEPART 1: EEOCOMPLAINTS PROCESSINGI-5, Figure 2
(Fiscal Year 2011) [hereinafter 20EEOCOFOANNUAL REPORT, available at
http://www.eeoc.gov/federal/reports/fsp2011/uplédt2011-Annual-Report-Part-
IMaster.pdf. The 2011 report is the most recetd gablished regarding the federal
sector EEO complaint process. The number of infbicomplaints includes all formal
complaints, since formal complaints begin as infalrnomplaints. Additionally,
complaints settled or closed in 2011 may includagaints from previous years.



it settled 5,799 for approximately $3 milliénOf those that did not settle, federal
employees filed 16,974 formal complaiftdhe federal government completed 10,854
discrimination complaint investigations, costingpayers a little over $49.6 millich.lt
settled 3,785 formal complaints and issued meagisitens in 7,426 cases. Of those,
money was paid out in 2,842 formal complaints farghly $43.5 milliort. During that
same year, the federal government also paid $dl@mio complainants in response to
appellant decision%.Therefore, in 2011 alone, the reported total sparfederal sector
EEO complaints was $105.3 million. Assuming tkisdpresentative of how much EEO
complaints cost the federal government each y&en it becomes readily apparent that

over time, federal sector EEO complaints have ahongpact on the taxpayer.

Unfortunately, those figures do not even begindptare all of the costs
associated with the federal sector EEO complaimtgss. These figures do not capture
the untold number of hours spent by government eyes involved in the federal

complaint process. Every hour spent translatesantadditional cost to taxpayers, since

21d. at I-11.
%1d. at I-5.
*1d. at. 1I-3.
®|d.

°1d. at I-28.

"1d. at -2, I-17, and 1-28. Over the past five yedns, average amount spent on pre-
formal complaint settlements was $3.2 million, #verage spent on awarded monetary
benefits was $41.9 million, and the average sperappellant awards was $9.2 million.
These are similar to the 2011 figures. The costwdstigations each year depends on
how many investigations are contracted to outsiglestigators vice how many are
conducted in-house. The exact comparison to puswears was not reported in the
2011EEOCOFOANNUAL REPORT.



everyone involved in the EEO complaint processishe government’s payroll. For

example, for each EEO complaint filed, the follogvpplayers are impacted:

1) The complainant, if still on the payroll, is ggito spend multiple hours at the
EEO counselor’s office filing his or her complaartd answering questions of both the
EEO counselor and the complaint investigator @ytlend up going formal with their

complaint). Additionally, they may spend multipleurs in mediation or at a hearing;

2) The supervisors (which usually includes at I#astimmediate supervisor, the
second-level supervisor, and the deciding offifiah adverse action took place) will
have varying roles in settlement discussions amadimgs, and will also spend many
hours answering questions when interviewed by @ Eounselor, the complaint

investigator, and the government lawyers;

3) The witnesses to the alleged discrimination,ciltan include any number of
people, will all be subject to the same repetijuestioning as the supervisors, as well as

time spent at a hearing if the complaint gets fiuat

4) Everyone processing the complaint, investigatimeggcomplaint, attempting to
resolve the complaint, and in some cases, defertdexgovernment position. These
people include the EEO specialist who processesdhmlaint and conducts the initial
investigation; the human resource specialist assigo the case who assists everyone in
the process by gathering data and assisting thengaprs in adverse action decisions;
and the government lawyers (probably at least twae-at the unit and one at higher
headquarters) who get involved to analyze the gowent’s position and offer

recommendations to settle or go to a hearing; and



5) The EEOC administrative judge and staff whoiavelved in processing the

case, settlements, discovery, motions, hearingscase appeals.

In 2000, the Air Force Audit Agency attempted ttireate some of these coéts.
Approximating that the Air Force spends 45 labaurisdo process each informal EEO
complaint and 321 hours to process each formal E&@plaint, and taking into account
the average grade level of each of those reprdsasganvolved in the process, the
agency concluded that informal complaints cost hbu§1,795 and formal complaints
cost $16,372. These numbers included the cost of the investigabut not those costs

of non-Air Force employees involved in the procassh as employees at the EESC.

As one can see by this brief summary, it may nqtdssible to capture the full
monetary cost of each complaint filed, but it isgible to envision how expensive each

complaint must be.
B. Non-Monetary Costs: The Impact on Managementrad the Mission

In addition to the direct and indirect monetarytsatiscussed above, there are
additional non-monetary costs associated with ¢derfal sector EEO complaint process.
These costs create both short-term and long-tepacts on management and the agency
mission. In the short-term, the process impactsagament decisions because of the

belief that federal employees are impossible & fine immediate and real fear that

8 EEO Data and Complaint Processing Problems: Hegqefore the H.R.
Subcommittee on the Civil Service of the Commite€ov’t Reform106th Cong. 110
(2000),available athttp://purl.access.gpo.gov/iGPO/LPS10822.

%1d. (statement of Roger Blanchard, Assistant Depliigf®f Staff, Personnel, U.S. Air
Force).
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supervisors will be accused of discriminating, #meldesire for a conflict free work
place not involved in a long, drawn out EEO commlarocess. In the long-term, these
daily decisions by management create an environmieete mediocrity reigns and
smart, talented, and hardworking government workec®me demoralized and

eventually leave government service.

1. Short-term effects

Being a supervisor is not an easy job. Managinkweans having to make
tough decisions for the betterment of the missiQuiestions facing a supervisor
everyday include: Who should be put in for an @®aShould | rate this person below
average because of their recent performance? &hdidcipline this person? Should |
fire someone because of misconduct? The way awapeanswers these questions has
a direct impact on the person about whom the questiasked and on all of the
employees whom the supervisor manages, as thevisgués actions or inactions create

incentives or disincentives for all of the employeader him.

Many people in such supervisory positions findnéssful but worth it, time
consuming but rewarding, and challenging but exailag. So, often times, supervisors
are confused and even hurt when they find out a@ E&mplaint has been filed against
them. Government lawyers telling them “they arenfeal supervisor until they’'ve had
an EEO complaint filed against them,” doesn’t adeely comfort the supervisors or
insulate them from the realization that they anadpaccused of discrimination and that
potentially, they could be found to have discrinigth Even if a supervisor knows deep
down in his heart and soul that he did not disarate, a complaint filed against him, and

the stress of the complaint process that comesityitlas many consequences.
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First, supervisors are going to think twice, maglien three times before making
supervisory decisions regarding the managemeihneaf people. In 1978, the General
Accounting Office (GAOY reported that supervisors and managers secona-gues
decisions for fear of reprisal “from employees whay file adverse action appeals,
discrimination complaints, and lawsuit§.”"Consequently, a second short-term
consequence of the EEO and adverse action prodegbessupervisor’s desire to avoid
the complex and lengthy removal and adverse agtiocess altogether by using a more
“‘informal system of working around, isolating, re@ming, sending to long-term

training, or even promoting unsatisfactory empley&é

Supervisors, fearing discrimination complaints, dnaaplicated these short-term
responses for many years. In fact over 20 ye&ss la a 1999 study conducted by the
Office of Personnel Management (OPM), supervisep®rted rarely using formal
options to improve employee performance such asyéte employee below fully
5

successful, developing a Performance Improvememt @IP),” or initiating a formal

X The General Accounting Office was renamed the @ouent Accountability Office as
of July 7, 2004. GAO Human Capitol Reform Act 602, Pub. L. No. 108-271, 118
Stat. 811 (2004).

12 U.S.OFFICE OFPERSONNELMANAGEMENT OFFICE OFMERIT SYSTEMS OVERSIGHT AND
EFFECTIVENESS REPORT OF ASPECIAL STUDY: POORPERFORMERS INGOVERNMENT. A
QUEST FOR THETRUE STORY 4 (1999) [hereinafter OPMPECIAL STUDY], available at
http://archive.opm.gov/studies/perform.pdf (quottBeN. ACCOUNTING OFFICE, REP. NO.
FPCD-78-71A MANAGEMENT CONCERN HOW TO DEAL WITH THE NONPRODUCTIVE
FEDERAL EMPLOYEE(1978)).

Bd.

1“A PIP is a formal improvement plan required in perfance-based actions taken
pursuant to 5 C.F.R. § 432.015 where an employpetien notice of his deficiencies, a
plan is created to help the employee improve, thpleyee is given a specific amount of

10



performance-based actioh.Instead, like their counterparts in 1978, supsems reported
using personal counseling much more than any aipigon, even while admitting that
such efforts were only “somewhat useful” in havihg desired effe¢f When
supervisors reported having taken no formal actioey cited the reason as: “lack of
higher management support, dislike for a tediowktame-consuming process, and fear
of grievance or other action§”” Some stated that the “unwritten policy was toidemy

situation that could lead to an appeal or a law"stii

In the same report, OPM also interviewed 42 supersiwho had taken formal
personnel actions, which included performance-basembvals or reductions in gratfe.
The interviewees found a lack of support from uppa@anagement, varying quality in
technical guidance, and “the investment of time emergy required over an extremely
long period to be daunting. This was compoundethbystress resulting from the

employee’s counter-charges, grievances, accusaappsgals, general hostility, and

time to demonstrate improvement, and then a detation is made as to whether the
employee should be removed or retained.

1> OPMSPECIAL STUDY, supranote 12at 11. Subjects of this study were chosen by
randomly selecting 200 employees from the Centeaséhnel Data File (CPDF) in
September of 1997 and then contacting that emplegeervisor (this was done in
order capture military supervisor’s responsibledopervising civilian employees as
well). Having identified 200 supervisors in thignmer, the study then proceeded by
asking these supervisors questions about all ofithigans under their supervision,
which included 3,114 civilian employeekl. at 5-8.

®d.

1d.

d.

¥91d. at 19.
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attempts to subvert the supervis8t.Even though all of the supervisors interviewdd fe
they had done the right thing, they also reported most of the consequences from
taking the action were overwhelmingly negative, efthihe report concluded was why
such formal actions were rarely takénSupervisors commented that the amount of time
spent on the action actually inhibited their ownfpenance and made other employees
cynical, while also making themselves vulnerableharges of discrimination and

harassment from the employee and the employeeisdst

More recently, in 2005, the GAO, in a briefing ke tHouse Committee on
Government Reform, reported that “39 percent oesuipors identified an employee
filing a discrimination complaint as a reason toeit experiencing difficulty in dealing
with a performance problenf® Other related impediments identified were time-
consuming processes, fear of creating a negativie @aovironment, and dislike of
confrontatior® “The current system serves as a barrier to Federaagers effectively
managing workplace misconduct and poor performarcsimple threat of an EEO

complaint by an unhappy subordinate, which can lueeg a manager for 3, 4, 5, or even

201d. at 21.

211d. at 22, 24.

22|d. at 22-23.

231U.S.GoV' T ACCOUNTABILITY OFFICE, GAO-05-812RBRIEFING FOR THEHOUSE
CoMM. ON Gov. REFORM: POORPERFORMERS IN THEFEDERAL WORKPLACE, slide 18
(2005) [hereinafter 2006 A0 POORPERFORMERSBRIEFING], available at
http://www.gao.gov/assets/100/93352.pdf.

241d. at slide 17-18.
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6 years, gives pause to even the best manageehsdoiding to take action against a

problem employee®

Whether perceived or actual, a 2013 OPM survey/6{3/7 federal workers
confirms that not much has chang&dAstoundingly, only 28 percent of federal workers
interviewed, which included both regular employaed supervisors, believed that in
their units “steps are taken to deal with a poafgeeer who cannot or will not
improve.”’ This is down from 31 percent in 20¥hut up from 27 percent in 2004 and
25 percent in 2002 From these numbers, the overwhelming conclusighat roughly

70 percent of federal workers believe there areamsequences for poor performance.

As discussed above, the problems associated vatfetteral sector EEO
complaint process are not solely to blame for suipers’ short-term decisions not to

take adverse actions against those whom they ssper host of other factors

25 Justice Delayed is Justice Denied: A Case for defal Employees Appeals Court:
Hearing Before the Subcomm. on the Federal Workfard Agency Organization of the
H.R. Comm. On Gov'’t Reforrh09th Cong. 13-14 (2005) [hereinaftéearing on Case
for Federal Employees Appeals Cduetatement by William L. Bransfield, General
Counsel, Senior Executive Association).

26 U.S.OFFICE OFPERSONNELMANAGEMENT, GOVERNMENTWIDE MANAGEMENT REPORT.
FEDERAL EMPLOYEE VIEWPOINT SURVEY RESULTS EMPLOYEESINFLUENCING CHANGE 3
(2013) [hereinafter OPM013VIEWPOINT SURVEY], available at
http://www.fedview.opm.gov/2013files/2013_Governnveide_Management_Report.PD
F.

271d. at11.
281d. at 30.

29 2005GAO POOR PERFORMERSBRIEFING, supranote 23, at 3-4cfting U.S. QFFICE OF
PERS MGMT., WHAT DO FEDERAL EMPLOYEESSAY (May 2005)). The Federal Human
Capital Survey is a tool that measures employes€gptions of whether, and to what
extent, conditions characterizing successful ozgtions are present in their agencies.
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contribute to such a decision, such as other msthethg more effective to bring about
positive change in the work force, a desire to @wainfrontation with an employee, a
supervisor’'s incompetence or inability to emotidydeal with firing an employee, lack
of support from upper management, organizatiora@ntives or disincentives, and the

time and effort it takes to initiate and follow dugh on such actioriS.

However, even after identifying other contributiiagtors, it is easy to see how a
poor EEO complaint process can secretly undermipersisors’ decisions even if they
blame something else. Alternative methods to baingut employee improvement may
seem more effective in the long run because offaifex attempt by that supervisor to
remove someone who ended up filing an EEO compladesire to avoid confrontation
with poor performers may originate from a bad edgere a supervisor had when he or
she was accused of discrimination. A lack of supfsom upper management may be
stemming from a negative experience upper managemaenn trying to remove a
federal employee previously. The inability or lasfidesire to engage emotionally in the
process could be the result, again, of having laeensed of discrimination in the past, or

having heard stories of such experiences from aheervisors.

Therefore, although the studies, surveys, and tepgannot fully pinpoint the
underlying issues driving supervisor decisionsgdertce throughout history strongly
suggests that the federal sector EEO complaintegsoplays its part in influencing

supervisors’ everyday decisions about disciplirengployees.

30 U.S.MERIT SYSTEMS PROTECTIONBOARD, PERSPECTIVES FEDERAL SUPERVISORS AND
POOR PERFORMERSJuly 1999) [hereinafter MSPBI99PERSPECTIVES, available at
http://www.mspb.gov/netsearch/viewdocs.aspx?docruni#tbh3646&version=253933&a
pplication=ACROBAT. This MSPB report examined Jys of research collected
regarding the prevalence of and reasons for padonmeance in the federal workforce.
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2. Long-term effects

With supervisors routinely managing their peoplevays to avoid taking adverse
actions against them to reduce conflict in the yata&e, avoid the complex adverse
action process, and reduce their vulnerabilitydmplaints of discrimination, short-term

conseqguences create long-term effects.

One such effect is a belief amongst federal workeatsthey will not be fired no
matter how poorly they perform in their jobs. Ag tstatistics suggest above, most
federal workers have witnessed poor performeraénitorkplace who were not firéd.
That same survey revealed that more than 65 peoféadieral civilian employees do not
believe that their promotion in the workplace isd&on merit and over 75 percent do

not believe their pay raises depend on how wei} iexform their jobs?

If this is the perception in the federal workplaadich likely reflects reality since
it is such a high percentage, then what incentovéederal employees have to perform
well? And what does performing well even mean wynam are comparing performance

in a unit containing people who regularly underpgrf?

OPM'’s 1999 study estimated that the number of peoformers in the federal
government is 3.7 percent with a 95 percent confiddevel that the percentage of poor

performers is no lower than 2.8 percent and ncelatigan 4.6 percerit. In a 2000 Merit

31 OPM2013VIEWPOINT SURVEY, supranote 26, at 11.
31d.

33 OPMSPECIAL STUDY, supranote 12, a®. OPM derived these numbers from a group
of 200 supervisors self-identifying those they &e#d to be poor performers in their
units based on OPM’s definition of a poor performBoor Performer: “These are

15



Systems Protection Board (MSPB) survey, employeiser than supervisors, perceived
that 14.3 percent of their coworkers were perfogrielow reasonably expected levés.
As the above numbers suggest, the actual numbmryasfperformers in the federal
government is unknown and probably depends on wymmask and how you define a
poor performer. However, to have an impact orfékderal workforce, the actual number
of poor performers is probably not as importanth@sperception that large numbers exist
that are not being dealt with adequately. Addaibn “[e]ven a small number of poor
performers, if not dealt with effectively, can haveegative impact much larger than
their actual numbers suggest. In large part,ishikie to the effect that unchecked poor

performers can have on the morale and motivatiastiwr employees®®

If a federal employee believes he does not haypetimrm to keep his job, then
he has less incentive to perform. If he believesvhl not get fired for bad performance,
then it also likely creates a sense of entitlenemtiways have that job. Therefore, when
supervisors discipline employees or propose a rairemainst them, employees are
likely to believe there is another motivating fadb@sides performance driving the
disciplinary action, because otherwise why are thetying removed and their

underperforming coworker is not? Not knowing ekaathy he or she is being fired, but

employees with whom you are seriously disappointédu have little confidence that
they will do their jobs right. You often have tdo their work, or you have had to
severely modify their assignments to give them evidyk that they can do, which is
much less than you would otherwise want them toT™aey are just not pulling their
weight.” 1d. at 5-6.

34 2005GAO PooR PERFORMERSBRIEFING, supranote 23, at 2-3.

% MSPB1999PeRSPECTIVESSupranote 30, at 30.
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seeing that his or her underperforming coworker ghtbe opposite sex, race, etc., is not

getting fired, he or she concludes it must be digoation and files an EEO complaint.

The supervisor now has to deal not only with theease action, but also with the
discrimination complaint. Months and years draguotil the complaint has finally
flowed through the system. Having been found ertfisnator or not, the supervisor
now feels it is not worth it to try to fire anyon&herefore, the supervisor ignores or
overlooks performance and behaviors he or she migihbave, until eventually, there is
another employee performing bad enough for whiehstipervisor feels obligated to take
adverse action. That employee feels singled des, &n EEO complaint, and on and on
the cycle continues. This is just an example of ite EEO complaint process helps

create a culture of accepting poor performanceearfederal workforce.

Other effects could include the loss of producfaderal employees who feel
undervalued because poor performers receive the banefits and raises that they do or
who feel overworked because they are picking uskaek for the poor performers.

Even if productive federal workers decide to remaifederal service, they are likely to

% This exact situation happened to a friend of mihe left federal service after having
to take up the slack for a federal worker who cawdtimentally perform the basic
functions of his job, while also spending multipleurs of federal time on his own
personal affairs. After having reported his covesi& underperformance to his
supervisor, the supervisor began documenting th@rder’'s poor performance.
However, because the coworker had severe physgabitities, the supervisor was told
to create large amounts of documentation and als®ived some pushback from upper
management and the human resources office. Fjindtlgn it began to seem too hard to
do anything to fix the problem, and with the sup®rys looming retirement, the
supervisor just gave up trying to do anything alibatpoor performer. The supervisor
told my friend to “just work harder.” My friend diwork harder, and then within six
months left federal service for the private sector.
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become demoralized as time goes on when they wiesontinued acceptance of poor

performance and inadequate recognition for them berd work.
C. Further Victimization of Discrimination Victims

Some advocates of anti-discrimination measuresarnitigize this paper for
appearing to be insensitive to the needs of theptmmant, but the ultimate goal of the
paper is to help the true victims of discriminatlmnimproving the federal sector EEO
complaint process. Currently, as this paper wi#rapt to explain, the EEO process is
overused by federal employees, many of whom daactoially know and/or believe they
were discriminated against. Instead, becausertieegs is very pro-complainant and
relatively cost-free and risk-free for federal eoyaes, they use the system to challenge
adverse actions, to settle workplace disputesetdagck at their supervisors, to obtain
money, and perhaps to even keep their jobs. Bedhessystem is over used, it has
become clogged up, slowing down what is alreadgrsiderably slow process. “When a
case takes so long to resolve and there is a finofinliscrimination, it is very difficult to

give meaningful justice to an employee who has lveemged after 3 or 4 or 5 year¥.”

Additionally, because of the stigma surrounding Et6@plaints based on the
culture that has developed over time, as discusisede, employees with genuine
complaints have to battle the agency’s negativeidé towards the process every step of
the way. In the end, the process unintentionahigérs true victims of discrimination

from attaining the justice they deserve.

3" Hearing on Case for Federal Employees Appeals Gsugranote 25, at 65
(statement by William L. Bransfield, General CounSenior Executive Association).
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lll. The Federal Complaint Process: How Did This Hppen?

Having explored some of the consequences of thtersysuch as the cost, the
impact on supervisors and the mission, and thetiavization of discrimination victims,
it is now time to examine the history of the fedeector EEO complaint process. From
this perspective, it will become clear that theymral goal of eradicating discrimination
from the federal workforce and protecting the witgiof discrimination, along with the
eventual owner of the federal complaint process BEOC, helped shape the process
into one which favors complainants at every turhilevignoring the impact on taxpayers,
not fully embracing or understanding the impacsapervisors and agency missions, and

ultimately hurting true victims of discrimination.

This section begins by exploring a brief histortteé federal government’s
response to discrimination in the workplace andestablishment of the federal sector
EEO complaint process. It then examines how th@ EBecame the owner of the
process and how it shaped the process througimilementation of regulations in

response to cries for change from Congress, fedgeaicies, and federal workers.

A. The Beginning: Discrimination in the Federal Ga@ernment

Although federal employees have received variootegptions from adverse

employment decisions dating all the way back to318#0 actual policy against

% The year 1883 saw the passage of the PendletomvAitth for the first time, regulated
the appointment of federal personnel and create€thl Service Commission (CSC)

“to implement a merit system for hiring federalitservants, and to eliminate the
political spoils system.” John P. Stimsamscrambling Federal Merit Protectioi50
MiL. L. REV. 165, 204 (1995); Civil Service Act of 1883, cfi, 22 Stat. 403 (1883)
(current version at 5 U.S.C. 8 1101). Since tloi$oof this paper is to propose changes
to improve the current federal sector EEO complaintess, reciting the entire history of
the federal civil service system is unnecessargweVer, this footnote is an
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discrimination in federal sector employment decisiexisted until 1964 with the passage
of Title VII of the Civil Rights Act® Title VII finally made it unlawful to discriminat

in employment decisions on the basis of race, cosligion, sex, or national origif?.

Even then, the actual protections of the 1964 Atindt apply to federal employe&s.
Instead, federal employees received protection fi@orimination only through a series

of executive orders, which the Civil Service Comsivs (CSC) enforced?

acknowledgement of the importance of that deetoty which forms the backdrop of
where we currently find ourselves. For good suniesasf key historical aspects of the
federal civil service system leading up to the 1&nd|l Service Reform Actsee, e.g.
Stimsonsupra at 204-212; William V. Luneburd@,he Federal Personnel Complaint,
Appeal, and Grievance Systems: A Structural Oeenand Proposed Revisigrii3 Ky.
L.J. 1, 6-16 (1990). Luneburg identifies additibresources for a more in-depth
discussion of the history of the federal civil Seevsystem in his article at footnote 4.

% Civil Rights Act of 1964, Title VII, Pub. L. No.88352, 78 Stat. 241, enacted July 2,
1964 (current version at 42 U.S.C. § 2000e-16).

1.
1 Luneburgsupranote 38, at 12-1%i{ting 29 U.S.C. § 2000e(b)(1) (1982)).

2 Executive Order 11246 and Executive Order 1147@iee main executive orders
that provided protection to federal employees. WMarLaponskyProcedural Problems
and Considerations in Representing Federal Empleye&qual Employment
Opportunity Disputes29 How. L.J. 503, 504 (1986). Executive Orde24d, signed by
President Johnson in 1965, gave the Secretarylmirlthe responsibility of ensuring
federal contractors gave equal opportunity to mires in recruitment, hiring, training,
and other employment practices. This Executivee©wehs key in ending racial,
religious and ethnic discrimination. Today, Ex@éoeiOrder 11246 has been further
strengthened and protects approximately one fifthe@U.S. labor force. Exec. Order
No. 11246, 30 Fed. Reg. 12319 (19&®e alsdep’t of Labor website,
http://www.dol.gov/ofccp/about/History EO11246.hfiast visited Feb. 10, 2014).
President Richard M. Nixon signed Executive Ordet78 on August 8, 1969 (later
amended by Executive Orders 13087 and 13152)vkred the federal civilian
workforce, to include civilian employees of the AgdhForces and United States Postal
Service employees. Not only did it prohibit disaimation in employment based on race,
color, religion, sex, national origin, handicapdage, it required federal agencies to take
affirmative steps to promote equal opportunityrmpboyment. It was later amended to
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It was not until 1972, after recognizing the “entked discrimination in the
Federal servicé® and the “failure of the complaint proce$$that Congress finally
extended the protections of Title VII to the fedesector under the Equal Employment
Opportunity Act of 1972 Under this act, the CSC gained the authoritynforee the
Title VII anti-discrimination provisions and issiraplementing regulation®. The CSC
was also charged with approving department andagegqual opportunity plans, as well
as reviewing and evaluating the actual implemeortatif the equal opportunity

programs.’ With this newfound authority, the CSC began énepand shaping the

provide protection to additional classes of indizats. Exec. Order No. 11478, 34 Fed.
Reg. 12985 (1969).

3 Morton v. Mancarj 417 U.S. 535, 547 (1974) (“In general, it mayshél that the
substantive antidiscrimination law embraced inelntll was carried over and applied to
the Federal Government. As stated in the Hous@mRépo correct this entrenched
discrimination in the Federal service, it is neaggso insure [sic] the effective
application of uniform, fair and strongly enforgedlicies. The present law and the
proposed statute do not permit industry and lalbgamzations to be the judges of their
own conduct in the area of employment discrimimatid here is no reason why
government agencies should not be treated similarly H.R. Rep. No. 92-238, on H.R.
1746, pp. 24-25 (1971).").

*1d. at 546 n. 22 (“A critical defect of the Federajual employment program has been
the failure of the complaint process. That prod¢essimpeded rather than advanced the
goal of the elimination of discrimination in Fedeemployment. . . ." H.R. Rep. No. 92-
238, on H.R. 1746, pp. 23-24 (1971).").

> Equal Employment Opportunity Act of 1972, PubNa. 92-261, 86 Stat. 103 (1972)
(codified at various sections of 5 U.S.C. and 43.0.) (the purpose of which was “to
further promote equal employment opportunitiesforerican Workers” and add section
717 to Title VII of the Civil Rights Act of 1964 torotect federal employees and
applicants from discrimination based on race, ¢okldrgion, sex or national origin).

46 14d.

*” GEN. ACCOUNTING OFFICE, B-178300DEPARTMENT OFDEFENSE STATUS OFEQUAL
OPPORTUNITY INTHE MILITARY DEPARTMENTS(1973) [hereinafter 1973 Military EO
Status],available athttp://www.gao.gov/assets/210/200222.pdf (althoinghCSC was
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federal sector EEO complaint process widely usddyto It created a four-step
administrative complaint process, which includgmte&complaint counseling session, an
investigation of the complaint, a hearing and fiagéncy decision, and finally, an
optional appeal to the Appeals Review Board of@benmissiori® Additionally, the
Equal Employment Opportunity Act gave federal empts the ability to attain de novo

review of their complaints in federal district cafft

After 1972, the CSC'’s jurisdiction over differenhés of discrimination

expanded. First, in 1974, Congress amended theDdggeimination in Employment Act

charged with approving and ensuring implementadioimese plans since 1969, this 1973
report revealed that equal opportunity plans, astlacross the Department of Defense,
were “too broad in scope, vaguely implemented,ifagkufficient definition, and not
coordinated amongst the various DoD components”).

“8 Luneburg supranote 38, at 13cfting Ralston,The Federal Government as Employer:
Problems and Issues in Enforcing the Anti-Discriation Laws 10 GA.L. Rev. 717,
717-718 (1977-76)).

9 Chandler v. Roudebush25 U.S. 840 (1976) (analyzing the language efstatute and
the legislative history to determine if section @)of Equal Employment Opportunity
Act accords federal employees the same rightsieatersector employees to de novo
consideration of their Title VII claims). “The Cgress was aware of the fact that federal
employees would have the benefit of ‘appropriateeedures for an impartial [agency]
adjudication of the complain[t],” and yet chosegtee employees who had been through
those procedures the right to file a de novo ‘aation’ equivalent to that enjoyed by
private sector employees. It may well be, as éspondents have argued, that routine
trials de novo in the federal courts will tend milétely to defeat, rather than to advance,
the basic purpose of the statutory scheme. Bugf@ss has made the choice, and it is
not for us to disturb it.”Id. at 863 quotingH.R.ReP. No. 92-238, at 26 (1971)). “The
goal may have been to compensate for the percéetthat ‘[tlhe Civil Service
Commission’s primary responsibility over all persehmatters in the Government . . .
create[s] a built-in conflict of interest for exammg the Government’s equal employment
opportunity program for structural defects whichymasult in a lack of true equal
employment opportunity.”ld. (QuotingS.ReP. No. 92-415, at 15 n. 39 (1971)).
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(ADEA) to apply to federal workers over the aget6f® Then in 1978, Congress
amended and extended the reach of the Rehabtfitatoof 1973 to “establish a
community service employment program for handicdppdividuals, and to provide
comprehensive services for independent living Bomcicapped individuals, [and] to

amend the Developmental Disabilities Services amiliies Construction Act™

Throughout this time, the CSC was harshly scrugithiand criticized for the dual
and often conflicting role it was asked to playoash the policy maker and advisor to
supervisors and managers as well as an adjudiclataly, charged with processing
discrimination complaints and hearing appéal€riticism came from all sides. Some

thought the CSC was “biased against complainanthit the private sector

*0 Age Discrimination in Employment Act, Pub. L. N#8-259, 88 Stat. 74 (codified as
amended at 29 U.S.C. § 633a (2012)).

°! The Rehabilitation Act of 1973, Pub. L. No. 93-182 Stat. 355, codified at 29 U.S.C.
§ 701 (2012) (as amended by the Rehabilitation, @ehensive Services, and
Developmental Disabilities Amendment of 1978, AuliNo. 95-602, 92 Stat. 2955).

2 Seeluneburg,supranote 38, at 12-1%{ting Ralston,supranote 48, at 717-718)
(“The House of Representatives bill would have gipgisdiction for administrative
enforcement to the Equal Employment opportunity @ossion (EEOC). This was
prompted by a perceived conflict if the Civil Se&iCommission was responsible for
both implementing federal personnel policies aratiices and deciding appeals
concerning allegations that those same policiegpaactices were discriminatory.”).
Also, the need for reform was magnified by the ¢otis recent emergence from the
Watergate scandal and its desire to hold publiciafé accountableSeeStimsonsupra
note 38, at 167 n. 16 (discussing remarks by DwigiktExecutive Director, Personnel
Management Project, at a jointly held seminar By@AO and the Senate Governmental
Affairs Subcommittee on Federal Services, Posto@ffand Civil Service on March 31,
1988. GN. ACCOUNTINGOFFICE, GGD-89-18CiviL SERVICE REFORM: DEVELOPMENT
OF1978CIvIL SERVICE REFORMPROPOSALS20 (1988) [hereinafter 197M&vIL SERVICE
ReEFORMPROPOSALY, available athttp://www.gao.gov/assets/220/210737.pdf.)

®31978CIvIL SERVICE REFORMPROPOSALS supranote 52, at 36 (remarks of Harriet
Jenkins, National Aeronautics and Space Administnahead of the Task Force on
Equal Employment Opportunity and Affirmative Actjon
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complainants had more rights, and that defendamnags had too much control over the
complaint process and the decision as to whetlserithination existed® Others found

the system lacked protection for those accusedsofithination>>

In April 1977, the Comptroller General issued aor¢dentifying many aspects
of the federal equal employment opportunity progthat needed improvemetit.
Specifically, it found agencies’ management offcilacked commitment to equal
opportunity programs, the programs lacked structamd inadequate attention was paid
to the cost of effectively running such prograthsAdditionally, the report noted that
there were “[a] variety of problems regarding fasa and impartiality, timeliness, and
complaint resolution® and “[n]either [the] CSC nor the agencies we nergie ha[d]
adequately reviewed and evaluated the]ir] discratiom complaint systems in operation
to know the effectiveness, efficiency, or costshef systems or how to enhance them.
More importantly, however, sound reviews and evadng are not possible because of

the lack of documentation and reports, or inadesjoaes.*

>4 Stimsonsupranote 38, at 204 and n. 291 (citing REBIDENT S REORGANIZATION
PROJECT U.S.PERSONNELMANAGEMENT PROJECT, APPENDICES TO THEFINAL STAFF
REPORT, app. IV at 19 (1977) [hereinafteP2ZRSONNELMANAGEMENT PROJECT.

®51978CIvIL SERVICE REFORMPROPOSALS supranote 52, at 36.

°% E| MER B. STAATS, COMPTROLLERGEN. REPORT TOCONGRESS E-178929FPCD-76-
77,SYSTEM FORPROCESSINGINDIVIDUAL EQUAL EMPLOYMENT OPPORTUNITY
DISCRIMINATION COMPLAINTS: IMPROVEMENTSNEEDED (1977) [hereinafter 1977
COMPTROLLERGEN. REPORT], available athttp://www.gao.gov/assets/120/117774.pdf.

>71d.
%8 1d. at Document Resume.

91d. at 60.
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B. The EEOC Inherits Federal Sector DiscriminationComplaints

Dissatisfaction with the entire federal personrystem spurred President Carter
in 1977 to create the Personnel Management Pr@jbet Project”) to conduct a
“comprehensive review of Federal personnel manageprenciples, policies, processes,
and organization to determine what improvementseqgaired and to recommend
appropriate legislation, policies, rules, regulasiopprocesses, and organizational
solutions.®® The Project cast a wide net to gather as much éeedback, and ideas as
possible throughout all of the federal agenfte§ask Force 4, the Equal Employment
Opportunity and Affirmative Action Task Force, f@ad specifically on examining the

federal discrimination complaint proces.

The Project concluded in the Final Staff Report tha existing federal redress
system was confusing, complex, and time-consurfirifhe Project’s Executive
Director described the federal civil service asbeWildering array of complex protective
procedures™ presenting “a burdensome obstaclerfgployees with legitimate claims

while providing ‘refuge and protection [for] thecmmpetent and the problem

%0 1 PRESIDENT S REORGANIZATION PROJECT U.S. PERSONNELMANAGEMENT PROJECT,
FINAL STAFF REPORT(1977) [hereinafter PERSONNELMANAGEMENT PROJECT,
available athttp://mspbwatch.files.wordpress.com/2012/05/.esspnnel-management-
project-vol-i.pdf.

%l Seeid.
%2 2 PERSONNELMANAGEMENT PROJECT supranote 54, at app. IV (Task Force IV was
just one of nine different tasks forces set upxan@ne all aspects of the civil service

system).

4.
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employee.”™ Specific to the discrimination complaint process, Project noted “the
inadequacy of resources devoted to the systensueeptibility of the system to misuse
for nondiscriminatory matters, and the need for tmst or subsidized representation

during certain stages of the proceSs.”

As a result of the findings, President Carter addphe recommendations of Task
Force 4 in Reorganization Plan Number 1, whichdiamed all CSC responsibilities and
jurisdiction for the federal sector equal employm@pportunity programs to the EECE.
Congress approved of the plan after it came up avgibheme to deal with cases where
the EEOC and the MSPB shared jurisdicfibriThe later creation of Reorganization Plan
Number 2 and the passage of the 1978 Civil SeReferm Act (CSRA) effectively
dissolved the CSC, after 95 years, by transfeitiegest of the CSC’s responsibilities to

the new Office of Personnel Management (OPM) ardMiSPB®®

® Stimson supranote 38, at 204-212ifing 1 PERSONNELMANAGEMENT PROJECT supra
note 60 Qquotinga letter from Dwight A. Ink, Personnel Managem@rdject Executive
Director, to Alan K. Campbell, Personnel Managentnoject Chairman, and Wayne
Granquist, Vice Chairman, (Dec. 20, 1977))).

%5 2 PERSONNELMANAGEMENT PROJECT supranote 54, at 1, 19, and 24.

% Reorganization Plan No. 1 of 1978, 3 C.F.R. 32I/8),reprintedin 5 U.S.C. app. at
223 (2012)and in92 Stat. 3781 (1978). Carter’'s adoption of TagicE 4
recommendations conflicted with the Personnel Manamnt Project leadership’s
recommendation of following the model put forthtgsk Force 8, which gave
jurisdiction over discrimination complaints to thkerit Systems Protection Board.

%7 SeeStimson supranote 38, at 211-212 & n. 319.
® Reorganization Plan No. 2 of 1978, 3 C.F.R. 32¥8),reprintedin 5 U.S.C. app. at

226 (2012)and in92 Stat. 3783 (1978); Civil Service Reform Actl®78, Pub. L. No.
95-454, 92 Stat. 1111 (codified as amended atesedtsections of 5 U.S.C.).

26



Therefore, by the end of 1978, the EEOC had indtihe administration and
enforcement of federal sector EEO complaints. Bpeo the complaint process, the
Commission gained the authority to “issue rulegulations, orders and instructions
pursuant to Title VII of the Civil Rights Act of $4, 42 U.S.C. 2000e-16(b); the Age
Discrimination in Employment Act of 1967, 29 U.S&33a(b); the Rehabilitation Act of

1973, 29 U.S.C. 794a(a)(1), and Executive Orde6128

The goal of the reforms was to “eliminate organaal conflicts of interest,
simplify procedures, expedite cases, enhance efiltyi and accountability, and ‘allow
civil servants to be able to be hired and fired eneasily, but for the right reason$®”
Additionally, by transferring jurisdiction of disanination complaints to the EEOC, who
had the expertise in employment discrimination eratitemployees could be more
confident in the fairness of the systémHowever, when the EEOC inherited the federal

complaint process, it did not initially overhauethctual process. Instead, it issued

final regulations in 1979 that adopted most of¢heent regulations, with only a few

%9 Equal Employment Opportunity in the Federal Goweent: Complaints of
Discrimination, 51 Fed. Reg. 29,482 (proposed Ai#).1986) (to be codified at 29
C.F.R. pt. 1613).

" Stimson supranote 38, at 168quotingS.ReP. No. 95-969, at 2-4 (1978), reprinted in
1978 U.S.C.C.A.N. 2723, 2724-26).

"MH.R.Rer. No. 95-1069, at 5 (1978).

"2 The EEOC was apparently waiting to change the taimtprocess until after a
thorough examination of the current process waspteted. Office of Fed. Operations,
A Look at the EEOC's Office of Federal OperatiofRsteral Sector Programs: Past,
Present, and Futurel 9THE DIG. OFEQUAL EMP' T OPPORTUNITYLAW, NO. 1,2008, at 5
(available atwww1.eeoc.gov//federal/digest/xix-1.cfngit{ng John Ross, A History of
the Equal Employment Opportunity Commission 19684t 82 (unpublished
manuscript) (on file at the EEOC library in Washomg D.C.)).
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minor technical changes, and renumbered the curegntations from 5 C.F.R. Part 713

to 29 C.F.R. Part 1613.
The federal complaint process consisted of thefahg procedures*

1. An applicant or an employee who believed he wasridisnated against
first contacted an agency counselor, who attemiateelsolve the issue.

2. If the issue could not be resolved, the applicargroployee could file a
formal complaint with the agency, which investightee complaint, and
made the findings of the investigation availabléh® complainant.

3. The agency and the complainant could attempt tiedbe matter at
anytime, but if they were unsuccessful, the aggmoyided the
complainant with a proposed disposition of the case

4. The complainant could then request a final agemcystbn or ask for a
hearing before an EEOC complaints examiner (noledan
Administrative Judge).

5. If a hearing was requested, the case was sentE&E&¢C complaints
examiner who held a hearing and issued a recomrdatetg@sion to the
agency.

6. The agency then issued a decision that may or roglgave agreed with
the complaints examiner.

7. If the complainant was not satisfied with the agéndecision, he/she
could appeal that decision to the EEOC’s Offic&kefiiew and Appeals
(ORA), which issued the final decision.

3 EEOC Adoption and Amendment of Civil Service Corssion Federal Employee
Discrimination Complaint Regulations, 43 Fed. R&@900, 60,900-60,901 (Jan. 1,
1979) (to be codified at 29 C.F.R. pt. 1613).

4 SeeCoMM. ON GOv. OPERATIONS 100TH CONG., REP. ON OVERHAULING THE FEDERAL
EEOCOMPLAINT PROCESSINGSYSTEM: A NEW LOOK AT A PERSISTENTPROBLEM (1987)
[hereinafter ANEw LOOK]; see alsdJ.S.GEN. ACCOUNTING OFFICE, GAO/FPCD-83-21,
REPORT TO THECHAIRMAN , SUBCOMMITTEE ON MANPOWERAND HOUSING COMMITTEE
ON GOVERNMENT OPERATIONSHOUSE OFREPRESENTATIVES PROBLEMSPERSIST IN THE
EEOCOMPLAINT PROCESSINGSYSTEM FOR FEDERAL EMPLOYEES 1-2 (1983) [hereinafter
PROBLEMS PERSISTFOR FEDERAL EMPLOYEEY, available at
http://www.gao.gov/assets/140/139896.pdf.
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8. If either the complainant or the agency was nasteatl with ORA’s
decision, either party could request reconsidendtypthe EEOC’s
commissioners.

9. A complainant could file a civil action in fedewdibtrict court 180 days

after filing the complaint with the agency or witt80 days of receiving
the final agency decision.

In 1983, the GAO submitted a report to Congresshighlighted the continuing
problems of the federal discrimination complaintgess”®> Problems included
considerable duplication of effort, too many demismaking levels, lack of authority to
dismiss complaints, and a lack of procedural flitjb’® The GAO believed this led to
an inefficient system where processing complaimbk tyears, backlogged complaints

were growing, and the cost of processing complaifts high and likely to ris€.

Although everyone seemed to agree that change &&ked, no one could agree
on what that change should look lie A task force comprised of 13 departments and
agencies recommended each agency be allowed ttbdetssown complaint processing
system; this idea was rejected by the EEOC and $edezal agencieS. Likewise, the

EEOC's proposed revisions to the regulations rexkagency criticism and pushbatk.

> PROBLEMS PERSISTFOR FEDERAL EMPLOYEES supranote 74.

®1d. at 10-13.

71d. at 5-9.

®1d. at 17-19.

9|d. at 17-18 (“An EEOC official said that, if each agg developed its own system,
there would be as many as 106 different sets aflatigns and procedures for complaint

processing . . . [and] EEOC would be unable to pieeffective oversight.”)

80d. at 18-19 (the nine agencies commenting on thea#égns generally agreed that the
EEOC's proposed changes did not give agencies atkefeaxibility to run their
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The EEOC did not revise the regulations again d®@7%' Specific major
changes included providing an appeal right for clampnts when settlement agreements
were breachetf and allowing for the administrative judge to disge with a hearing
when there were no material facts in displitéddditionally, the regulations were
amended to provide additional grounds in which genay could dismiss a complaint;

however, the EEOC specifically rejected a publimotent that wanted to add a

programs, that the elimination of informal counsglwas a bad idea since 80% of
complaints are resolved during this time, and thabuld be costly to add professional
EEO specialists to their staffs).

811987 Final Rule: Revisions to Federal EmploymeistBmination Complaint Process,
52 Fed. Reg. 41,920, 41,920-41,922 (Oct. 30, 1@8Me codified at 29 C.F.R. pt.
1613).

821987 Regulations of Equal Employment Opportunithe Federal Government:
Complaints of Discrimination, 51 Fed. Reg. 29,482,483 (proposed Aug. 18, 1986) (to
be codified at 29 C.F.R. pt. 1613.217).

8 |d. (revising § 1613.218). This section was alsosetito clarify the rules limiting
discovery prior to a hearing, along with a relatigghit of the administrative judge to draw
adverse inferences when discovery requests/ordanes not followed. 1987 Final Rule:
Revisions to Federal Employment Discrimination Céaim Process, 52 Fed. Reg. at
41,921;see alsd 987 Regulations of Equal Employment Opportunitthie Federal
Government: Complaints of Discrimination, 51 FedgRat 29,482-29,485. Other
noteworthy revisions to part 1613 included: 1)isawg 88 1613.212 and 1613.601 to
remove any limitation on complainants that woulstriet the scope of their complaint to
the employing agency; allowing them instead to ddenplaints against any federal
agency with that agency; 2) revising 8§ 1613.218norten the lengthy EEO counseling
period and require the EEO counselor to issue @at@fter a complaint has been filed,;
and 3) revising § 1613.220(d) to require the ageagyovide the complainant with a
copy of the final agency decision and creating ifoam time limit for issuing such
decisions. 1987 Revisions to Federal Employmentridisnation Complaint Process, 52
Fed. Reg. at 41,922, 41,926, & 41,930.
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provision that allowed agencies to reject “frivaddelaims® The EEOC claimed the

term was “too vague to permit wholesale cancelfatibcomplaints *

In addition to the above revisions, many of whieveadditional rights to
complainants, it became clear that the EEOC wasritied to complainants above all
else when the EEOC specifically rejected public cmnts raising the issue of providing

more rights to “alleged discriminating official&” The EEOC responded saying:

[tlhe central purpose of the complaint processiygiem is to determine
when discriminatory conduct has occurred, not tivigle rights to those
who took the actions. The discrimination complairdcess does not
determine the rights of those who have taken thieres; and therefore,
the Commission believes it is unnecessary and Wwastebuild in
regulatory rights in that process for those indinal$. All references to
the concept of an “alleged discriminating officibki&ve been eliminated
from the regulation&’

Even with the new reforms in place, the all too ifeanissues that had plagued
the CSC began to pop up, as well as new issuean &mticle by William V. Luneberg,
Professor of Law, Harvard University, derived frameport funded by OPM twelve
years after the EEOC had inherited the federabs&fO complaint process, he reported
“[g]uite a few interviewees felt that often the EE@rocess acts as a catch all for

complaints where discrimination is not really @ue but there is no other avenue through

841987 Final Rule: Revisions to Federal Employni2istrimination Complaint
Process, 52 Fed. Reg. at 41,920 (amending 8§ 168 82adrovide two additional grounds
for rejecting or dismissing a complaint: 1) whére complainant has also filed a civil
action in U.S. District Court and 2) where a conmat fails to accept an offer of full
relief from the agency in a settlement agreement).

%1d.

.

87d.
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which the employee can obtain the intervention tfi@ party to express a judgment on
the merits of his or her dispute with managemernb atherwise become involved in the

resolution of the matte® This was the same perception the reformers ha87s.

Luneburg also noted, not as a criticism of the EiExess, but rather in
recognition of reality, that many federal workem®se the statutory EEO process for
their discrimination complaints over the Negotia@ievance Procedure (NGP) because
of its cost free natur®€. He explained that pursuing a discrimination caamlin the
NGP system instead of the EEO process meant tloe would have to front the costs of
the arbitration and complainants would lose acteggformation gained by the agencies’
required investigatiof” These free benefits, coupled with a belief ofggeimpartiality

at the EEOC, created incentives to enter the EBOess

Although the federal sector EEO complaint proceay have been theoretically
more attractive to complainants than other aveofiesdress, it came under attack in

Congress. In 1988, H.R. 5112, the Federal Empl@yserimination Complaint

8 | uneburgsupranote 38, at 67cfting 2 PERSONNELMANAGEMENT PROJECT supra
note 54, at 19).

89d. at 102 (arguing that “the existing right of a usitployee to choose the statutory
over the NGB route in discrimination cases (botkedicases and others) should be
preserved.”).

%d. at 83 (“Available statistics, along with the déaof EEOC and MSPB reviews of
arbitral awards in discrimination cases confirns timpression, which was gleaned from
interviews with agency and union officials. Thasen most often given for this apparent
phenomenon is not that discrimination complaintsdofall within the scope of

collective bargaining agreements. Rather, the-testnature of the EEO process from
the union’s point of view is an important considena, as may perhaps be a perception
that many EEO claims lack substance as discrinunatiatters.”).

4.
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Procedures Act, which was later renumbered androeinced as H.R. 1012 in 1989 and
H.R. 1342 in 1991°? recommended implementing recommendations madeepait by
the Committee on Government Operations called “Oaaling the Federal EEO
Complaint Processing System: A New Look at a Bst Problem® It found that the
present complaint process was “an embarrassméine teederal Government. Itis a
system that Rube Goldbéfgvould have been proud of. It lacks all appearaice
fairness [and)] . . . [i]t is unnecessarily compémd inordinately lengthy?® Among other
things, the report focused on the conflict of intgrcreated by the same agency that
discriminates also investigating the complaint araking a decision on the validity of

the claim, which the report compared to puttindc in charge of the henhous®.”

The bill would have transferred the federal complarocess from the federal

agencies to the EEOC, eliminating the “built-in iimh of interest caused by agencies

%2 H.R.RepP. No. 100-5112 (1989); H.RRep. No. 101-1012 (1990); H.RReP. No. 102-
1342 (1991).

% Legislation is Needed To Reform The Federal Empdoymiscrimination Complaint:
Hearing on H.R. 1342102d Cong. E872-E873 (1991) (statement by Rem Tantos,
Calif.) [hereinafteiStatement by Lantos on H.R. 1342 NEw LOOK, supranote 77.

% Statement by Lantos on H.R. 134@pranote 93, at E872. Rube Goldberg, having
passed away over 43 years ago, such that thierefemay be lost on many readers, was
an American cartoonist best known for a “seriepagular cartoons depicting

complicated gadgets that perform simple tasksdiréct, convoluted ways.”
http://en.wikipedia.org/wiki/Rube_Goldberg (lassied May 19, 2014).

% Statement by Lantos on H.R. 134@pranote 93, at E872.
%|d. The report also criticized the EEOC for not hguinade changes to the federal

sector process since it inherited it in 1979, eb@ugh the EEOC recognized major
changes were necessary from the beginning.
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investigating themselves and then deciding discratidon charges against themselvés.”
The proposed legislation gave the agencies 45 tayg to resolve the complaint prior
to the EEOC taking the complaint ov&rThe EEOC would then take 90 days to
determine if it believed the charge was tftdf so, it would try to reconcile the
complaint:®® If unsuccessful, the bill gave the complainaet dption to sue in district
court or request an adjudication by an EEOC aditnatise law judge, with rights of the
individual or the agency to appeal adverse decssiorthe court of appeals for a review

of the admin record, rather than a de novo revféw.

Congressman Lantos defended his proposal by statiregn convinced that this
bill represents a careful balancing of the needfspeedier, simpler system for handling
discrimination complaints with the need for an ¢ajlie system for Federal workers

closer to the one in effect for employees in tHegte sector.**

In response to this and other criticism, the EE€8tied Final Rules on April 10,

19921% Major revisions to the complaint process included

4.
% 4.

91d. at ES73.

lOOld.

101q,

102|d.

1931992 Final Rule: Federal Sector Equal Employn@pportunity, 57 Fed. Reg.
12,634 (Apr. 10, 1992) (to be codified at 29 C.;jpR.1614) (“[The complaint process]
has been criticized in the Supreme Court’s decisid@handler v. Roudebush25 U.S.
840 (1976), as well as by U.S. General Accountiffic®audit reports, a report of the
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Renumbering and consolidating the complaint procester Part 1614 to
“avoid repetition and extensive cross-referencitfg;”

e Extending the time from 30 days to 45 days withhrick a complainant
must contact a counselor after the occurrencedig@iminating event®

e Extending the counseling period in specific casesnicourage and assist
with resolution and settlemett’

e Limiting both agencies and judges to 180 days toplete their
investigations and issue their decisions, respelgtignd®’

 Granting parties a pre-hearing right of discov&fy.

Not even three months later, the federal sector E&@Oplaint process came
under attack again. The Senate Committee on GowarhAffairs introduced legislation
in 1992 and 1993 to reform the federal complaintpss in light of troubling findings

after conducting two hearind® The committee’s proposed legislation was focused

Assistant Secretaries for Management Group, andituse Employment and Housing
Subcommittee’s Report, ‘Over-hauling the FederaDEEomplaint Processing System:
A New Look at a Persistent Problem.” HREP. No. 456, 100th Cong., 1st Sess. (1987).
The proposal to adopt part 1614 constituted EE@€Sponse to these critical
commentaries”).

1%41d. at 12,634.

1991, at 12,634-12635.

1914, at 12635.

1971d. at 12635-12636 (as codified in 29 C.F.R. pt. 1604(q)).
%829 C.F.R. pt. 1614.108.

19 The Federal Employee Fairness Act: Hearing on0&. Before the Comm. On
Governmental Affairsl03d Cong. (1993%kee alsdtatements on Introduced Bills and
Joint Resolutions: Statement regarding Federal Eayg Fairness Act of 1992, S. 2801,
before the Comm. On Governmental Affali@d Cong. S7480 (1992) [hereinafter
Statements on S.28Q&tatement by Sen. John Glenn, Ol{ithe Committee on
Governmental Affairs heard compelling testimonynira former FBI agent who
described the 4 %2 year process of seeing his dis@tion complaint through the system,
a system set up to have the very people who digstaited against him decide his fate.
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ridding the process of the inherent conflict obmetst agencies had in processing and
investigating claims of discrimination against tisatves, while also simplifying
procedures and overlapping jurisdiction, reduciatpags, and generally increasing

employee confidence in the system by making it nfiaire"°

Specifically, the bill proposed the following majnanges to federal complaint
processing procedures contained in Title VII of @ieil Rights Act of 1964 and the Age

Discrimination in Employment Act of 1967:

e Transfer the authority for determining the merit&€&0O claims from the
agencies to the EEOE!

e Transfer the responsibility to investigate and dajate claims solely to
the EEOC'** and

e Impose strict time limitations on the complainatit® Federal agencies
against which claims have been filed, and the EEBSC.

The committee also heard testimony from a Navyliaiviwhose complaint took five
years to get through the system, which finally fddmat she had been discriminated
against, but by then she had already lost her.job.)

110 The Federal Employee Fairness Act: Hearing on(&. Before the Comm. On
Governmental Affairsl03d Cong. 2-4 (1993) [hereinaftdearing on S. 404 It is

worth noting that this bill followed on the heelstibe Clarence Thomas-Anita Hill
hearings which the committee noted had “left areifode mark on the psyche of the
American people.”Statements on S. 28&Lpranote 109, at S7481 (statement by Sen.
Barbara A. Mikulski, Md.).

11 Statements on S. 28GLipranote 109, at S7480 (statement by Sen. John Glenn,
Ohio). Since the EEOC is an independent agendy experience in investigating and
evaluating employee claims, the committee belidtiecentire process would be more
fair and “would take agencies out of the busindgadying themselves.’ld.

1121d. Although agencies would still have the authaaityl responsibility to counsel
complainants and attempt to resolve claims, thenciti®@e believed that making one
agency responsible for investigating and processimigns would greatly increase
accountability and potentially even reduce cdsts.
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A similar bill moved through the House culminatingH.R. 2721, Federal
Employee Fairness Act of 1994? Its purpose, like the Senate bill, was to cdrtiee
many “widely acknowledged problems of the currgrstem” by transferring
investigation and adjudication of complaints to BEEEOC administrative judge;
simplifying the process by employing equitable tifreenes on all parties involved in the
complaint process, and augmenting existing remdxdigequiring the “Office of the
Special Counsel to determine whether individual leyges who engage in intentional

discrimination should be disciplined®

The GAO also was active in its criticism of thedeal sector complaint process.
In 1995 congressional testimony, the GAO calledBB®© complaint process

“inefficient, expensive, and time-consuming® However, contrary to Congress'’s more

13|1d. This proposition was in response to recent detaghowed the average time to
adjudicate fully EEO claims in the federal sectasv838 days, rather than the
recommended 180 day#d. The bill would have also given complainants 189<ito
file their complaints instead of the 30 days alldviay the current proces$d. The
committee believed this would give federal emplay@ae to think before they act and
would better align with the rights afforded thevatte sector.ld.

114H R. 3613, a Bill to Amend Title VII of the Civil Bhts Act of 1964 and the Age
Discrimination in Employment Act of 1967 to Improthee Effectiveness of
Administrative Review of Employment Discriminati@iaims Made by Federal
Employees, and for Other Purposes, H.R. 3613, Tif#tdy. (1991) Federal Employee
Fairness Act of 1993, H.R. 1111, 103d Cong. (1988)leral Employee Fairness Act of
1994, H.R. 2721, 103d Cong. (1994).

15H R.ReP. No. 103-599, pt. 1, at 17 (1994).

116 1J.S.GEN. ACCOUNTING OFFICE, GAO/T-GGD-96-42 TESTIMONY BEFORE THE
SUBCOMMITTEE ONCIVIL SERVICE, COMMITTEE ON GOVERNMENT REFORM AND
OVERSIGHT, HOUSE OFREPRESENTATIVES FEDERAL EMPLOYEE REDRESS AN
OPPORTUNITY FORREFORM (STATEMENT OF TIMOTHY P.BOWLING, DIRECTORFEDERAL
MANAGEMENT AND WORKFORCEISSUES GENERAL GOVERNMENT DIVISION) 1 (1995)
[hereinafter 199% A0 TESTIMONY: AN OPPORTUNITY FORREFORM], available at
http://www.gao.gov/assets/110/106308.pdf.
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protective view of complainants’ rights, the GAQagnized that sometimes the opposite
is true, that employees can take advantage ofydters to the detriment of management

and the greater agenty. The GAO criticized the system as:

so strongly protective of the redress rights ofvitihal workers, it is
vulnerable to employees who would take undue adggnof these
protections. Its protracted processes and reqem&rdivert managers
from more productive activities and inhibit someloém from taking
legitimate actions in response to performance aduaot problems.
Further, the demands of the system put pressueenpioyees and
agencies alike to settle cases—regardless of riits—to avoid
potential costs!®

Although the GAO’s comments targeted the entirefabredress system as
complicated and duplicative, it highlighted thas fiederal worker within the
discrimination complaint process gets fuller and-enextensive protection than other
federal complainants? For instance, unlike federal employees appealifigng or a
lengthy suspension to the MSPB, employees “carafé&aim even though no particular
administrative action has been taken against tHémAdditionally, as discussed supra,
those who file discrimination complaints are eatitto an investigation at no cost to
them, and if they are unsatisfied with the admiaiste process, they can just go to

district court and start the process afresh, sineg are entitled to a trial de noVd. The

117 Id

118 Id

119 |d. at 8.

120 |d. at 8-9.

1211d. “Another phenomenon may be worth noting. Offisiat EEOC and elsewhere
have said that the growth since 1991 in the nurabdrscrimination complaints by

federal employees is probably an outgrowth of pgessd the Civil Rights Act of 1991,
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GAO hypothesized that these extensive rights apdpnities for redress would lead to

federal workers abusing the procé€s.

Specifically, some employees use the system tduesmrkplace disputes and
others file frivolous complaints to harass supemds$®® The GAO highlighted two
examples in their testimony. One was of a “mal@leyee who filed a formal complaint
when a female co-worker with whom he had formedy kb romantic relationship
‘harassed him by pointedly ignoring him and movavgay from him when they had
occasion to come in contact? Another example the GAO highlighted was an
employee who claimed he was fired in part on thesbaf his national origin:
“American-Kentuckian.**®> The GAO did not want to stand in judgment of thes
complaints, but did note that the federal agentabsto spend many hours and taxpayer

dollars seeing them through the entire syst&m.

The GAO also testified that federal employeesvitgkplace discrimination
complaints at “roughly 10 times the per capita wtprivate sector workers2’

Additionally, whereas 47 percent of discriminatmmplaints in the private sector

which raised the stakes in discrimination caseallmyving complainants to receive
compensatory damages of up to $300,000 and arjatyrt District Court.” Id. at 8.

12214, at 8.

23|d. at 8-9.

1241d. at 9.

125 Id

1261d. (The EEOC ruled in favor of the agency on both claings on appeal.).

1271d. at 8.
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revolve around the “most serious adverse actionmiteation—only 18 percent of
discrimination complaints among federal workersratated to firings.**® Such an
environment has the ability to inhibit supervistymsn taking legitimate performance

actions against employees and also encouragesmseitt, even when cases lack mEit.

The GAO reemphasized their position to Congred9B6 testimony addressing
the implications of the Omnibus Civil Service RefoAct of 1996 (1996 Omnibus
CSRA) amending the Civil Service Reform Act of 197878 CSRA)*° The GAO

criticized the 1978 CSRA and the subsequently edactgulatory schemes for making

federal sector redress “far from simpfé"” Simultaneously, the GAO offered support for

the 1996 Omnibus CSRA, specifically recognizing $wne of the proposed changes

may effectively dampen the number of complaintsytigularly frivolous complaints and

132

those filed by employees who choose to abuse ttersy™>“ but cautioned that “any

128 Id

1291d. at 8-9 (“[A]bout one-third of the discriminatiommplaints brought before the
EEOC were settled without a hearing. Employingnages settle many more complaints
before they ever get that far.”)

130 U.S.GEN. ACCOUNTING OFFICE, GAO/T-GGD-96-160TESTIMONY BEFORE THE
SUBCOMMITTEE ONCIVIL SERVICE, COMMITTEE ON GOVERNMENT REFORM AND
OVERSIGHT, HOUSE OFREPRESENTATIVES CIVIL SERVICE REFORM. REDRESSSYSTEM
IMPLICATIONS OF THEOMNIBUS CIVIL SERVICE REFORMACT OF1996(STATEMENT OF
TIMOTHY P.BOWLING, ASSOCIATEDIRECTOR FEDERAL MANAGEMENT AND WORKFORCE
ISSUES GENERAL GOVERNMENT DIVISION) (1996) [hereinafter 1996 A0 TESTIMONY:
IMPLICATIONS OF THEOMNIBUS CSRAOF1996],available at
http://www.gao.gov/assets/110/106571.pdf.

Bl1d. at 1.

1321d. at 5.
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sweeping change in the redress system would ndeel ¢tosely examined to ensure that

the legitimate rights of federal employees wer @totected.*>?

The 1996 Omnibus CSRA proposed changing the ralleeoEEOC from
adjudicator of formal complaints to the investigatbcomplaints, giving the adjudicator
function to the MSPB>** The EEOC's role in federal complaints would beecsimilar
to its role in private sector complaints: investiyaand prosecutor of complairfts. The
EEOC would effectively become the “gatekeeper”ahplaints, determining which
complaints could go forward to the adjudicatoryramye*® Those complaints rejected by
the EEOC, and therefore not accepted into the adirative redress system, could still
be heard in U.S. District Coutt’ Under this proposed legislation, MSPB decisions
would only be appealable to the U.S. Court of Appéar the Federal Circuit based on
an “arbitrary and capricious” standard of reviemstead of review de novd®

Additionally, the new legislation would have elirated the mixed case compldiitand

1331d. at 7.

1341d. at 4.

135 Id

1361d. at 5.

137 Id

138 Id

1391d. at 3. Mixed-case complaints have special procgssiles depending on whether
the person first challenged the adverse action thnghVISPB or first filed a claim of
discrimination with the EEOCId. 88 1614.302-1614.318ge als®?011EEOCOFO
ANNUAL REPORT, supranote 1, at Appendix 1I-9 - 11-10 (discussing th&etence
between processing mixed case complaints and mreguaplaints). Mixed case
complaints are a special breed. They can beconyecoenplex and drawn out because
of the overlapping jurisdiction of the EEOC and M&SFHowever, according to the
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further promoted the use of alternative disputeltg®n (ADR) to reduce the number of

formal discrimination complaints®

The proposed changes to the federal EEO compleaceps in the 1996 Omnibus
CSRA were short-lived** A day after it was introduced on July 17, 1996, a
amendment was offered and agreed to without objedti strike Section Il, which were
the provisions streamlining the appeals pro¢&ssnstead, “the Subcommittee agreed to
continue discussions on this topic to develop aed@e language for an amendment
which would be included later in the legislativegess.*** However, no such

amendment survived the legislative process.

Not only did some agencies, including OPM and tB©E, not support large
scale reforms at that time, other agencies andasitgroups could not build consensus as

to what the reforms should look lik& OPM believed that additional studies and

Chairman of the EEOC, “over the years, review offBgmixed case] decisions has
averaged less than 3% of our appellate cagdsdring on Case for Federal Employees
Appeals Court, supraote 25, at 42 (statement by Cari Dominguez, Chairriqual
Employment Opportunity Commissiorsge als2011EEOCOFOANNUAL REPORT,
supranote 1, at 1-2§1% of appeals received by EEOC in 2011 were MSR&adn
cases). Therefore, this paper does focus spdbjifma these kinds of cases.

101d. at 6-7.
141 H R.Rep. No. 104-831, at 30 (1996).

1421d. (“At the request of the minority, the Subcommitéggeed to remove the proposed
remedies pending further discussions and considagat Provisions to encourage greater
use of alternative dispute resolutions were sulistitinstead.”).

143 Id

144 Civil Serv. Reform IV: Streamlining Appeals Prasess: Hearing Before the H.R.
Comm. On Gov't Reform and Oversigh®4th Cong. (1995) [hereinafter Hearing on
Streamlining Appeals Procedures].
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information gathering was necessary before spe@tiommendations and positions

should be consideréd®

The EEOC, according to its Chairman at the timéebed there was no
relationship between civil rights protections fedéral employees and the problem of
poor performers, nor did the current system suffan excessive duplications of

effort.14®

“In short, there is not the necessary predicatpport major changes to the
current system™’ In addition, he cautioned that any changes tdetieral appeals
process “must be guided by the principle that saedjng the civil rights of federal
employees is a paramount valdé®”He disagreed with the premise that employeesifloo
agencies with multiple appeals to frustrate or dwaalverse actions or that federal

employees file large numbers of frivolous complsj@ind instead, he cited statistics to

support his theory that discrimination is stillexieus federal government probléfi.

1951d. at 33 (statement of Allan D. Heuerman, Assoc.,Bluman Resources Systems
Serv., U.S. Office of Pers. Mgmt.).

1481d. at 110 (statement of Gilbert F. Casellas, Chairrbh8. Equal Emp’t Opportunity
Comm’n).

1471d. at 110-111.
1481d. at 100.

1991d. at 111-112. The Chairman cited to the fact thatenthan half of the cases closed
in FY 1994 resulted in corrective action by theragyg either through settlement or
otherwise.Id. at 109. Furthermore, he pointed out that $17 amilln back pay was
awarded.ld. He also discussed the underrepresentation of wamne minorities in the
higher ranks of civil service (GS-15 and Senior &xeve Service (SES))Id. “While |

do not suggest that every one of the cases filedy@ryone of these statistical disparities
connotes illegal discrimination, | can state thatdmination remains as[stet] a serious
problem in the federal sector. Moreover, whileill mot recite a list of cases which have
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In favor of reform, the Senior Executives Assocat(SEA) argued that the main
problem with the federal redress system, as a whale that there were multiple ways in
which a federal employee could appeal an advetiende® To address this problem,
they proposed establishing a United States Coufederal Employment (USCFE),
which would have jurisdiction of the MSPB, the FLRAe federal EEOC complaint
process, the arbitration process and all mattargictly appealable to the OPM, Office of
Special Counsel and the General Counsel’s Offita@FLRA™* They believed that a
federal employee should not have to give up hiseoright to take his or her case to a
court composed of independent judges nominatetido¥Ptesident for a fixed term and
confirmed by the Senaté® Therefore, the only way to streamline the errédress
system, such that the finality of federal employeppeals would be possible with only
one appeal, required the establishment of a sjsaiatourt made up of independent
judges where employees could receive finality girtdecisions with only one appeal to
the U.S. Court of Appeals for the Federal Circsimilar to the process currently

practiced in the MSPB realfi®

been decided against the government, sufficesayothere are too many cases of blatant
and egregious discrimination still going ond. at 110.

1501d. at 184 (statement by G. Jerry Shaw, Gen. CounghEtSenior Executives Ass'n).
1id. at 186-187.

15214, at 188.

193q,
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Alternatively, the SEA supported the creation oé amdependent agency
structured along the same lines as the above-tlesiccourt> The former general
counsel of the MSPB proposed such an agéticyde called it the Federal Employee
Relations Board and believed that “[s]implificatiand consolidation of the five
programs [MSPB, FLRA, EEOC, OPM, and OSC] will irope the effectiveness of the

process, increase efficiency, and reduce budgetrehres.**°

However, both of these proposals, although goodsidie theory, lacked actual
plans of attack. Clinton Wolcott, assistant colibs¢éhe National Treasury Employees
Union made the observation that “[s]imply movingbs around on the board isn’'t going
to really save particular amounts of money or nthkegs more efficient*’

Furthermore, a congressman questioned the vabilityeating a super agency given that

the whole point of the independent agencies waseaak up a super agency, the CST.

15%41d. at 190.

1551d. at 175 (statement by Llewellyn M. Fischer, for@am. Counsel of the U.S. Merit
Sys. Prot. Bd.).

156 Id

1571d. at 208 (statement by Clinton Wolcott, assistaninsel, Nat'| Treasury Emp’s

Union).

1581d. at 206. John L. Mica, Chairman, Subcomm. on (3eitv., questioned whether the
solution was really in just creating a super ageagain. To this, Mr. Daniel R. Levison,
former Chairman, U.S. Merit Sys. Prot. Bd., resphthat the reason for reforming the
CSC was because it was not, at that time, ablpty @ivil rights law properly,

especially since the laws were so ndd.. “That is not so much a cycle of centralizing
and decentralizing but of workplace due processgenhanced over the last couple of
decades to a point where we now . . . have a rethewa different sense of what due
process in the workplace is all about. At thisnpdio make it work effectively, we need
a more holistic, integrated approach to the conisgif.” 1d.
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In the end, no large scale or small-scale reforatsiwed again until 1999. In an
effort to improve the system once again, the EE&@h¢ished the Federal Sector
Workgroup to review and evaluate the EEOC'’s efiettess in enforcing the statutes that
prohibit discrimination in the federal workplacedancorporate and implement the goals
of Vice President Gore’s National Performance R&yighich included “eliminating
unnecessary layers of review, delegating decisiaking authority to front-line
employees, developing partnership between manageandrabor, seeking stakeholder

input when making decisions, and measuring perfoonady results**®

Major revisions included:

e Requiring all agencies to establish or make avkilah ADR program for
the pre-complaint and formal complaint proces§@s:

e Requiring dismissal of complaints that alleged alis$action with the
processing of a previously filed complaint (spifi-@dmplaints) or where
there was a clear pattern of abuse of the EEO pste

e Eliminating interlocutory appeals for partial dissils'®?

1591999 Final Rule: Federal Sector Equal Employn@pyortunity, 64 Fed. Reg.
37,644, 37,644 (July 12, 1999) (to be codifiedRC2F.R. pt. 1614).

18064 Fed. Reg. at 37,644-37,645 (commentators flbsides agreed that ADR may
help resolve claims earlier in the process, buttlencies voiced a desire for flexibility
with their individual ADR programs as well a reqnrent that ADR be voluntary for all
parties involved. These concerns were incorporatedche final rule).

18164 Fed. Reg. at 37,645-37,647 (although there s@mee individual employees and
attorneys who opposed this provision, agencies generally in favor and the EEOC
adopted it because it believed “spin-off allegagipmere] so closely related to the
underlying complaint that a separate complaint waakult in redundancy, duplication
of time and waste of resources”).

19264 Fed. Reg. at 37,647 (although the EEOC recemigdd reviews from both

agencies and non-agencies, the EEOC believed tivesjgn would “result in a more
efficient complaint process and w[ould] help avismgmentation of complaints”).
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e Eliminating the dismissal of complaints by compéaits that fail to accept
full relief and replacing it with a provision thiahits attorney fees and
costs when a complainant rejects an offer and sulesgly obtains less
relief from the administrative judgé®

e Allowing for the consolidation of complaints andtsey new time limits
for completion of the agency investigation in sim$tances?

e Requiring the agency to implement the final ordethe administrative
judge and simultaneously appeal to the OFO thatgddhe final order the
agency does not fully implement; afid

e Giving the administrative judge the authority terdiss complaints during
the hearing process for all of the same reasonaglecy can dismiss
complaints in section 1614.16%.

18364 Fed. Reg. at 37,647-37,648 (the EEOC beliehischew provision adequately
protected complainants’ rights while also providingentive to settle complaints and
conserve resources).

16464 Fed. Reg. at 37,648.

18564 Fed. Reg. at 37,648-37,649 (although a majofiggencies opposed this
provision, the EEOC “strongly believe[d] that allo agencies to reject or modify an
administrative judge’s findings of fact and conatuns of law and to substitute their own
decision [led] to an unavoidable conflict of interand create[d] a perception of
unfairness in the federal EEO system.See, e.g U.S.GEN. ACCOUNTING OFFICE,
GAO/GGD-98-122RILLETTER TOCONGRESSMENELIJAH E. CUMMINGS AND ALBERTR.
WYNN REGARDING EQUAL EMPLOYMENT OPPORTUNITY. ADMINISTRATIVE JUDGES
RECOMMENDEDDECISIONS ANDAGENCIES ACTIONS 2 (June 10, 1998) (“The rate at
which agencies rejected administrative judges’ maoended decisions containing
findings of discrimination showed no clear tredd¢cfuating between 38.7 and 62.7
percent during fiscal years 1991 to 1996. In astiragencies rarely rejected
recommended decisions containing findings of nordrsnation, rejecting no more than
eight-tenths of 1 percent in any year examinedi)t seee.g, Maj. Michele E.
Williams, Getting the Fox Out of the Chicken Coop: The Mamriowards Final
EEOC Administrative Judge Decisiod999 ARMY LAaw. 13, 23 (1999) (discussing that
cases appealed in the Army between 1993-1997, H@(Esustained the Army’s
rejection of administrative judge decisions neaihety-four percent of the time).
Additionally, “Air Force final agency decisions veeupheld by the EEOC Office of
Federal Operations over 93% of the time for they&895-1998.”Id. at 23 n. 159
(citing Memorandum from D. Michael Collins, Depdty Equal Opportunity, Office of
Assistant Sec’y of the Air Force, to Frances Hargcutive Secretariat, U.S. Equal
Emp’t Opportunity Comm’n 1 (Apr. 21, 1998)).
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The EEOC adopted that last provision attemptingddress “the widespread
concern among stakeholders that the system is ondgbed by meritless complaints and
misused as a forum for workplace disputes thataionvolve EEO matters®” The
EEOC proposed an additional provision addressiagéme concern but ended up
rejecting it after receiving feedback from stakelens®® The provision would have
given administrative judges the ability to issueidi®ns without a hearing where they
determined 1) that there was sufficient informaiiothe record to decide the case, 2)
that the material facts in dispute could be decwethe written record, 3) that there were
not credibility issues requiring live testimony dad) that the case lacked méfit. All
non-agency commentators and about half of the agemomentators opposed the
proposal due to a belief that a hearing was nepeggaaterial facts were in dispute,
among other reason® These and other concerns, led the EEOC to réjeqgtrovision,
concluding instead that “the problem of meritlesmplaints can be addressed through
appropriate application of the failure to statdaanc dismissal basis and the traditional

summary judgment provisiort**

The years 2005 and 2006 saw a renewed effort bgi@es to review the federal

sector EEO complaint process in conjunction witltsda reform the entire federal civil

15864 Fed. Reg. at 37,650.

167 4.
1884,
169 4.

l70|d.

.
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service. Specifically, the Committee on Governnieaftorm heard testimony regarding
two large-scale proposal§ The 2005 hearing reexamined the SEA’s 1995 piifios
create a Federal Employees Appeals Court discus®ee' > Further supporting their
proposal to create the super court, the SEA exgthihat the self-investigation of EEO
complaints by agencies created a requirement featcees thoroughly review each case
to avoid an accusation of conflict of interé$t.“An independent court could take these
same complaints and dismiss those with no merilevgutting resources into
investigating and adjudicating viable cases. Thezswaste is reason enough to

seriously examine reform of the current systém.”

The overwhelming consensus of those who testifedigbed that a super court
would likely not fix the problems facing the federadress system, but further study of

such a proposal was definitely necessatyThe idea of creating such a super-agency;,

1725ee Hearing on Case for Federal Employees AppeaistGupranote 25;
Establishing a Commission to Recommend Improvenamiise Federal Employees
Appeal Process: Hearing Before the Subcomm. ofdide Workforce and Agency Org.
of the H.R. Comm. On Gov't Refari®9th Cong. (2006) [hereinaftdearing on
Establishing a Commissign

173 Hearing on Case for Federal Employees Appeals Gsugiranote 25.

1741d. at 14 (statement by William L. Bransford, Gen. 6sel, Senior Executives Ass'n).

175 Id

178 See idat 6 (statement by Rep. Danny K. Dauvis, IIl.) (“i¢hi always keep an open
mind on suggestions for improving the operationthefFederal Government, | must say
that the proposal from the Senior Executives Asgami raises some serious questions in
my mind.”); Id. at 12 (statement by Rep. Eleanore Norton, WaskZ,){‘l am not 100
percent convinced that the SEA proposal for Fedemgbloyee Appeals Court is the best
course of action. At this point it seems thatftlie agencies at the center of the Federal
employee appeals system are able to sufficientfiyl filmeir unique missions.”)d. at 23
(statement by Neil A. McPhee, Chairman, Merit Syt. Bd.) (“. . . the proposal ought
to be subjected to fuller study. . . complexity niieyan outgrowth of the numerous
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was described as “a bureaucratic nightmare” innesty by Colleen M. Kelley, national
president of the National Treasury Employees Unidm also criticized the proposal for
transforming an administrative function into a gidl one and replacing entities with

expertise with an entity with no expertisé.

Rather, the real problem according to those testifwas not necessarily the
federal redress system in its entirety, but rathere specifically “the current process for
resolving discrimination complaints in the Fedevarkplace.*’® “It would be far more
appropriate to concentrate on exploring proposattreamline the federal sector EEO
process without also affecting unfair labor praefitocessing, the grievance-arbitration
process, the investigation of whistle-blowing, &inel resolution of adverse actions not

related to EEO issues™

With the idea of creating a super court tabled,Gbenmittee on Government
Reform held a hearing in 2006 on “Establishing an@uvssion to Recommend
Improvements for the Federal Employees Appeal Boe& It became apparent very
quickly that not only did they not have consensusiike large-scale reforms, they also

did not even have consensus on the body of pedpbesivould study the processes and

detailed rights that policymakers have conferredioih servants . . . [and] not . . .
directly caused by the availability of multiple anees for review of personnel action.”).

177|d. at 47-48 (statement of Colleen M. Kelley, Presidbiat’| Treasury Emp’s Union).
1781d. at 6 (comment of Rep. Davis).

1791d. at 50 (statement by Colleen M. Kelley) (“It apgeas though a concern with the
processing of EEO issues is at the heart of the @B&posal. Thus, most of its
justification is based on an alleged need to reffaaeral sector EEO.”).

180 Hearing on Establishing a Commission, supaie 172.
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recommend reform¥! Some of the criticism included too many politiegpointees on

the commission, not enough employee representaiwhnot enough independerite.

During this same time frame, a work group, led IBOEE Commissioner Stuart J.
Ishimaru, was asked to review the federal sectdd E&mplaint process and create a
consensus on recommendations for improvertiénthe workgroup considered
testimony and submissions from a November 12, 2002mission meeting, staff
proposals, and numerous internal and external lstédter recommendatiort&? Also
concluding there was no consensus for large-sealsions to the federal sector
complaint process, the workgroup, instead, camwitiponly a few proposed rule

changes to clarify or build on revisions from 1989.

1811d. at 37 (statement of Nancy Kichak, Assoc. Dir.agic Human Res. Policy, Div.,
U.S. Office of Pers. Mgmt.) (“the enabling legisbat should encourage the commission
to consult with other Federal agencies and indegstinarganizations, not reflected in the
current draft bill, that have unique roles or exigerin the Federal employee appeals
process.”)ld. at 47 (statement of Rep. Norton) (“If we wantedéd up a commission,
you don’t set up a commission, | say, with all dieéerence, Mr. Chairman, of insiders.
You might set up an independent commission who wnauid have the cooperation of
these agencies, so that you get some fresh eyeskiat this problem.”)ld. at 74
(statement of John Gage, Nat’l President, Am. Fadar of Gov't Emp’s) (“We cannot
support the Commission as proposed. It is tocelangs too broad a mandate, would take
too long to deliberate over unnecessary recommemdatand would lack any real
credibility because its make-up is too heavily gl in favor of political appointees.”).

182 Id

1832012 Final Rule: Federal Sector Equal Employn@pyortunity, 77 Fed. Reg.
43,498, 43,498 (July 25, 2012) (to be codified@atC2F.R. pt. 1614).

184|d.

185|d.
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The most recent major revisions to the federalsdeEO complaint process
occurred in 2012%® Some of the more technical revisions allow f& BEOC to issue
notices to agencies when non-compliance with EE@&&tives and guidelines are

found®’

give agencies the ability to seek approval to cen@ilot projects that vary
from the requirements of Part 161%#;and require agencies to submit appeals and
complaint files to the EEOC in a digital format|ess they can establish good cause for

not doing so, while encouraging complainants taéhgosamé®®
The key substantive revisions included:

e arequirement that agencies notify complainantsnawthe agency has
failed to complete investigations in a timely maniméorming
complainants of an estimated date of completionramdnding
complainants of their right to request a hearinglera lawsuit
(hereinafter “notice provision)?

¢ the ability of agencies to dismiss complaints wratlege that a proposal
or preliminary step to taking a personnel actiodiseriminatory unless

186|d.

187|d. at 43,499 (adding § 1614.102(e) to the statutohngme). In response to agency
concern regarding non-compliance notices, the EEQ@®@mented that “[i]n all instances,
however, before the Chair issues an agency a naftisen-compliance, the agency will
be given a reasonable opportunity to justify ite4tompliance or persuade EEOC that it
is in compliance with EEOC'’s regulation or the matady sections of EEOC'’s
Directives and Bulletins."ld.

1881d. at 43,499-43,500 (adding §1614.102(f) to the sdayuscheme). The requirement
that agencies gain approval for pilot projects added because some agencies had
independently conducted pilot projects that dediditem 81614 without any oversight.
Id. The comment to the final rule states that them@uvssion approval of pilot projects
will ensure that agency management does not haietteired discretion and that pilots
will not disadvantage complainantsld.

1891d. at 43,502.

1994, at 43,500 (adding a new paragraph to § 1614.108).
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the complainant alleges that the proposal is edtaly (hereinafter
“retaliation provision”)***and

e arequirement that an administrative judge’s denisin the merits of a

class complaint is final, rather than a recommeandasuch that an
agency must either implement it or appeafit.

The notice and retaliation provisions receivedrtigest pushback from agencies.
In fact, the majority of agencies who commentedh@nnotice provision opposed it as
“unnecessary, duplicative, and would not add véabutae complaint proces$® In
support of the EEQ’s decision to keep the chantg ab many negative comments, it
stated that such a notice “may shorten delaysem@ginvestigations by providing an
incentive for agencies to timely complete theirdstigations . . . . The Commission
further notes that a full range of sanctions amglakle should an agency not complete its

investigation within the required time periot””

The agencies opposing the retaliation provisicenégally argued that the
changes would encourage premature complaffitsHiowever, the Commission believed
that the ability of federal agencies to dismiss ptaamts regarding proposed actions, even

in cases of retaliation, gave federal employeespestection than their private

1911d. at 43,500-43,502 (amending §1614.107(a)(5)).
1921d. at 43,503.

1931d. at 43,500-43,501.

191d. at 43,500.

1951d. at 43,501.
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counterparts stating “[tjhe change to §1614.103fa¥ consistent with EEOC policy

guidance on retaliation as applied to the privatea.™

V. The Current Process: So What's the Problem?

“The formulation of the problem is often more essetial than its solution . . .”

~ Albert Einstein~

The original goal of reforming the federal sect&@@complaint process was to
“eliminate organizational conflicts of interestinglify procedures, expedite cases,
enhance efficiency and accountability, and ‘allowl servants to be able to be hired and
fired more easily, but for the right reason¥ " Additionally, transferring jurisdiction of
discrimination complaints to the EEOC, who hadédkpertise in discrimination matters,

meant employees could be more confident in thedas of the systeni®

Although the current system was set up with thal gomind, criticism of the
system today and over the past four decades imdicdatmuch has changed. Congress,
through its inaction, and the EEOC, through itslangented regulations, created and
fostered a federal sector EEO complaint proceddshiabalanced in favor of

complainants, such that supervisors, taxpayerstraedsictims of discrimination suffer.

1914, (citing 2 EEOC Compliance Manual § 8-11.D.3 (1998) (“[A]agverse treatment
that is based on a retaliatory motive and is reasiyriikely to deter the charging party or
others from engaging in protected activity’ is ploted retaliation.”).

197 Stimson supranote 38, at 168quotingS.REP.No. 95-969, at 2-4 (1978), reprinted
in 1978 U.S.C.C.A.N. 2723, 2724-26).

19 H R.REP.No. 95-1069, at 5 (1978).
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This imbalance is created because the complaiepsolacks barriers to entry, or
in other words, allows anyone to enter the proedss knows how to formulate a
discrimination complaint. Although this may be sptby design to ensure easy access to
the system and to achieve the desired policy dgeof the federal government being a
model employet?® it encourages people to enter the system that haivactually
encountered real discrimination in order to soha&rtproblems, harass employers, attain
protected status, and even achieve possible mgrgdar. Once in the system, an
employee, if patient enough, can likely ride hider case to a settlement. If no
settlement is reached, then the employee stilti@potential to gain by staying in the
system because if he loses his case with the agbaaan still go to federal district court

and try his case again.

This section will begin by explaining how the cuntréederal sector EEO
regulations operate when a federal employee filgsnaplaint of discrimination. It then
identifies the lack of barriers to entry into thystem to explain how the process can and

is easily abused and overused.

199 seeEqual Employment Opportunity, Management Direcfi&, EEO-MD-715,
http://www.eeoc.gov/federal/directives/md715.cfas(lvisited June 14, 2014)
(“Congress has directed the federal government ssramodel employeof people with
disabilities.”);see alsdAttaining a Model Agency Program: Efficiency,
http://lwww.eeoc.gov/federal/reports/efficiency.htfalst visited June 14, 2014)8y
recognizing practices which the identified agenbieleve help achieve this goal and
sharing with other federal agencies the informaléamned, EEOC seeks to improve EEO
programs throughout the federal government andrtbdr the goal that the federal
government becomesnaodel employet).
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A. The Current Regulations

Envision the following fact scenario based on & caae that moved through the
federal sector EEO complaint procé%% This case is not an extreme example of cases
that last many years, although many of those dst&Xi Rather it is an example of how
even the most meritless of cases, and rather mod#st amount of time it took to move
through the systerf? still ends up costing the taxpayers money, afféwsmission, and

creates unnecessary and additional victims.

It begins like many cases currently in the complpnocess: an employee is
terminated from employment and claims it was beeadgliscrimination on the basis of

race, color, age, and disabilf}? Therefore, he wants to file an EEO compléffit.

200 Hye to confidentiality and privacy reasons, thmaaf this complainant will not be
disclosed in this paper.

201 SeeStatements on S.28GLpranote 109 (discussing examples of lengthy cases that
took 4 ¥z years and 5 years to complete the contaicess.)see alsdHearing on Case
for Federal Employees Appeals Court, supode 25, at 14 (“Consider the EEOC’s 2004
report, 601 days on average for agencies to issueri decision in an EEO complaint
when no judge is involved. Even including casebdvawn, settled or dismissed,
average process time is 469 days. A case thattg@sEEO administrative judge
lengthens these time limits considerably.”).

292 This case took about 650 days from when the canmgpiafirst contacted an EEO
counselor until the case settled.

20329 C.F.R. § 1614.105(a). Specifically, complamiftsiscrimination covered by §1614
include individual and class complaints of employtng@iscrimination and retaliation
prohibited by Title VII of the Civil Rights Act (4R).S.C. 2000e et seq.), the Age
Discrimination in Employment Act (ADEA) (29 U.S.621 et seq.), the Rehabilitation
Act (29 U.S.C. 791 et seq.), or Equal Pay Act (28.G. 206(d)). 29 C.F.R. 8§
1614.103(a).

204 If the employee in this case had not been a piaiery employee, this situation
would likely have triggered a mixed-case complasiice it is a claim of discrimination
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Although not applicable to this particular examples definition of discrimination in this
section also includes instances of employer rétatisagainst employees for opposing

any practice made unlawful by the statutes enfobyetthe EEOC®°

His belief of discrimination and his desire to dorething about it triggers the
federal sector EEO complaint process, codifiedaEZ.R. § 1614% In this case, the
employee was a probationary employee. The goverhdexided that civilian
employees offered a career or career-conditionabiagment must serve in a
probationary status for one year to allow supergiso observe new employees’ skill sets
and ensure they are fit for service in the fedseator’°’ During this time frame,
agencies are authorized to terminate employeégyffail “to demonstrate fully [their]
qualifications for continued employmerf£® Employees can only challenge their
termination if they feel it is due to their poliicaffiliations or marital statud® If these

reasons are not alleged, then the MSPB does netjhesdiction®*°

related to or stemming from an action that cangyeealed to the MSPB. 29 C.F.R. §
1614.302(a).See supranote 139 (discussing mixed-case complaints).

29529 C.F.R. § 1614.103(a).

20629 C.F.R. § 1614 et sesge alsSEEO-MD-110, Federal Sector Complaint Processing
Manual, http://www.eeoc.gov/federal/directives/mdXim (last visited June 11, 2014).

2075 C.F.R. § 315.801.
2081d. § 315.803.

20938 U.S.C. § 2014(b)(1)(D); 5 C.F.R. § 315.806;.5.R. § 315.908(b).

210|d.
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However, under the federal sector EEO regulatithesdefinition of employee
includes all federal and nonappropriated fund eygss and applicants for employment,
except uniformed service members, employees o&#® and the Library of Congress,
aliens outside the limits of the United States, e@dain Equal Pay Act complainarts.

This definition is quite broad, allowing even tpi®bationary employee to bring a claim.

Therefore, he contacts an Employment Opportuni€)(Eounselor within 45
days of the of the date the discrimination occuroedf related to a personnel action, like
in this case, 45 days from the effective date efabtion?*?> Before any formal complaint
is filed, the federal employee must first complbie pre-complaint process, the purpose
of which is to resolve the matter informally andiféiy. ?** At this stage, a counselor is
assigned to the complainant and conducts initimhseling activities to see if the matter
can be resolved and also informs the complainahtsobr her rights and responsibilities
including the right to request a hearing or a fagéncy decision after the agency
investigation, of his or her right to skip the admirative complaint process and file a
lawsuit under the ADEA, if applicabfé? of administrative and court time frames, and

other various rights and responsibilitfes.

129 C.F.R. § 1614.103(d).

121d. § 1614.105(a)see suprdext accompanying note 105 (1992 Final Rule extend
the time frame form 30 to 45 days).

2131d. § 1614.105.
2141d. § 1614.201(a).

2131d. § 1614.105(b)-(c).
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If the counselor is unable to resolve the issue cobunselor conducts a final
interview with the complainant and notifies the gdamnant by the 30th day of contact
that the complainant has 15 days to decide if lgherwants to file a formal complaint of
discrimination?*® The pre-complaint process can extend longer 3Gagiays if the
complainant agrees to a longer period in writingf @articipating in an alternative
dispute resolution (ADR) procedut¥. ADR must be voluntarily entered into by both
the complainant and the agency and can encompealssesthniques as mediation,
ombuds*® peer review, fact-finding, early neutral evaluatisettlement conference,

facilitation, and mini-triaf*®

Once a formal complaint is filed, the agency demiss the complaint for failing
to state a claim or stating a claim that is alrgaelyding or has been decided by the
commissiorf?’ Additionally, the agency can dismiss a compliitime limits are
missed, a complainant raises a matter that iskebl related to a matter that has been

brought to the attention of a counselBror the complaint alleges dissatisfaction with the

21%|d. § 1614.105(d).
2171d. § 1614.105(e)-(f).

218 An Ombud is an individual who relies on a numbieleshniques to resolve disputes,
including counseling, mediating, conciliating, dadt-finding.

219 EEO-MD-110, Appendix H, http://www.eeoc.gov/fedédmectives/md110.cfm (last
visited June 11, 2014) (one of the core principhl8DR under Commission auspices is
that it must be voluntary)See alsdJ.S. Equal Employment Opportunity Commission,
Types of ADR Techniques, http://www.eeoc.gov/fetath/typesofadr.cfm (last visited
June 11, 2014).

220|d. § 1614.107(a)(1).

221 1d. § 1614.107(a)(2).
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processing of a previously filed complaffif. The agency can also dismiss a complaint if
after complying with criteria set forth in Commissidecisions, it finds the complaint is
part of a clear pattern of misuse of the EEO prefessa purpose other than the

prevention and elimination of employment discrintioa.??®

Once the agency determines which claims it willgegs and which it will
dismiss, it must inform the complainant of its detmation and the rationale for that
determinatiorf®* If the agency dismisses some or all of the coimflthe complainant

can appeal that decision to an EEOC administratidge®>

Those claims that are accepted by the agency aneitiestigated. In our
example, all of the claims the employee made wece@ed. Therefore, the agency has
to conduct the investigation within 180 days arehtmust provide a copy to the
complainant with a notice that the complainant3@slays from the date of receipt of the
investigative file to request a hearing and deaisiom an administrative judge or
request an immediate Final Agency Decision (FADJamsection 1614.113° Some

agency investigations are contracted out to indégeinthird parties; however, not all

222|1d. § 1614.107(a)(8)ee supranote 161 and accompanying text (1999 Final Rule
adding this provision).

223|d. § 1614.107(a)(9)see suprdext accompanying note 161 (1999 Final Rule adding
this provision).

224|d. §1614.107(b).

223|d. § 1614.107(b)see supraiote 162 and accompanying text (there are no
interlocutory appeals for partial dismissals).

22°|d. § 1614.108see suprdext accompanying note 107 (1992 Final Rule lingjti

agencies to 180 days).
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agencies contract out the investigations. In f@ggncies have vastly different practices
and policies guiding their investigation policféS. The investigative report does not
come to any conclusions; rather, it is used asitafilading document for both the

complainant and the agent¥.

If the complainant opts for a FAD, the agency dsses an entire complaint, or
the agency fails to receive a response from theptaimant after giving notice that the
investigation is complete, the agency takes ficiba by issuing a decision within 60
days?*° The decision includes all findings and conclusicany rational for dismissing
portions of claims, and appropriate remedies alieff&° The final action also contains
a notice of the complainant’s right to appeal thalfaction to the EEOC and the right to

file a civil action in federal district couft!

If the complainant opts for a hearing, which heididur example, the case is
assigned to an EEOC administrative judge who asstufleresponsibility for the
adjudication of the complaifit? The hearing process is similar to that of a ragoivil

trial. There is a period for discovery, an oppnoityifor the agency to file motions to

227 Seel.S. Equal Employment Opportunity: Federal Sebtgestigations Time and
Cost (August 25, 2004), http://eeoc.gov/federabiregdtimeandcost/index.html.

22829 C.F.R. § 1614.108(b) “the agency shall devalogmpartial and appropriate
factual record upon which to make findings on tlanas raised by the written
complaint.”

22|d. § 1614.110(b).

230|d.

231|d.

232|d. § 1614.109(a).
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dismiss or for the judge to dismiss the complamtheeir own initiative, and

opportunities for both parties to file motions fi®cision without a hearing®

At the hearing, the judge generally limits testimamd documentary evidence to
that which is relevarft* The administrative judge must issue a decisiahiwil80 days
from the date the agency gives the complaint filthe judge>> The agency then issues
a final order within 40 days of the judge’s deamsiwtifying the complainant whether or
not the agency will fully implement the decisiordagxplaining to the complainant of his
or her right to appeal to the EEOC or to file alaietion in federal district couff® If
the agency chooses not to fully implement the grither agency must simultaneously file

an appeal with the Office of Federal Operations@P&t the EEOG>’
B. No Barriers to Entry

So how does a probationary employee get into ttheré sector EEO complaint
process and manage to survive all the way to taargephase, even if his claims lack all

merit#3® First, when he was terminated from employmentdéd not challenge his

#*°1d. 8§ 1614.109(b), (d) & (g).
?3*1d. § 1614.109(e).
?%1d. § 1614.109().

23%|d. § 1614.110(a).

237|d.

238 By definition, if a claim lacks “merit,” it gendg lacks substance. LBck’sLAw
DICTIONARY 1079 (9th ed. 2009). Claims lacking a legal basilegal merit are
“frivolous.” 1d. at 739. So for this paper, claims lacking menitfrivolous claims, are
those claims for which a complainant can statesrcestablishing a prima facie case
which may raise an inference of discriminatiomot rebutted. However, evidence of
the agency’s non-discriminatory reason for thecactlearly rebuts any inference of
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termination action at the MSPB because he couldamotulate a discrimination claim
based on his political affiliations or his marisahtus®>® Having hit a barrier to
challenging his firing at the MSPB, and simultar&gielieving he should not have
been fired because of his performance, he lookarfother way to challenge his firing:
the EEOC. As discussed above, the EEOC allowsapimiary employees to file
discrimination complaints (no barrier #%Y. Therefore, he looks for a way to formulate

a claim that alleges discrimination as an alteweatvay to challenge his firing.

In this case, the employee claimed his supendsmriminated against him based
on race, disability, age, and sex when the suparigsled to adequately train him, which
led to his inability to meet job expectations. H@vmade this informal claim, he entered
into the pre-complaint, counseling stage of thefablsector EEO complaint process.
The counselor conducted a mini investigation as gfdris or her attempt to reconcile the
dispute and to complete the counselor’s reporerutwing at least 10 witnesses (the

complainant’s supervisor, the second-level superyend at least eight co-workers).

The counselor was unable to resolve the compla&calise the employee wanted
his job back and some money for out-of-pocket egpemelated to his termination, and
the agency was unwilling to comply. The recorewifience developed by the counselor

revealed that the supervisor, with the assistaheehaman resource specialist, had fully

discrimination, and the employee can point to nd&we to show that the agency’s
stated reason for the action was pret&eeMcDonnell-Douglas Corp. v. GregeAll
U.S. 792 (1973) (establishing the general burdeitisip framework of a discrimination
complaint).

239 5ee supraotes 209-210 and accompanying text.

240 5ee supraext accompanying note 211.
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documented the employee’s poor performance andlitlyab improve, as well as the

numerous trainings the employee had attended.

Additionally, there appeared to be no evidenceigdramination. First, there was
no direct evidence of discrimination. When intewed, the complainant supported his
claims with statements like Helievel was discriminated against,” or think he did this
because of my protected status,” or “I could sé® liis eyes” or “I had this feeling.”
Second, there did not even appear to be any cirteuntiel evidence. The supervisor in
this case was supervising people of all races,, aligabilities, and sexes. When the
counselor interviewed these individuals, similasityated individuals of the same and
different protected classes, all reported thasthgervisor had never treated them any
differently. All reported they had been given aefhining to do their jobs. This
appeared to be a simple and common tale of a poolaay employee unhappy that he

was terminated and unwilling to face he was notifiea for the job.

That should be the end of it right? The agen@ffsrded greater discretion
during the probationary period to terminate empésy@ho are not a good fit with
government service. However, since an EEO comipleas filed, the agency
legitimately looked into the claims and found noemunce of evidence, direct or
circumstantial, to support the employee’s clairmstead, the agency found there was
ample support for the termination. Thereforepp@ared the complainant was either

making it up or had an irrational belief about wieywas terminated.
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However, unfortunately, a claim of discriminati@cking all merit is not a basis
for rejection into the system (no barrier #2)and since the agency was unable to resolve
the complaint informally this early in the proceg® employee is entitled to continue in

the process as long as he can properly draft amis@ation complaint.

In a recent GAO report, EEOC practitiorféfsdentified the lack of agency
authority to dismiss meritless complaints as anortgnt issue, and when agencies have
dismissed cases lacking merit, under the guisedidraissal for “failure to state a claim,”
the EEOC has consistently reversed these deciétdrighis runs counter to the EEOC’s
statement in 1999 when it said “the problem of thess complaints can be addressed

through appropriate application of the failure tats a claim dismissal basis . .2**

There are at least two reasons why claims areiaotissed on merit this early in
the process. The first and main reason is bedhedeEOC has rejected creating such a

regulation®”® Their justification appears to be that it is &avly to tell if a case lacks

241 See supranotes 220-223 and accompanying text (discussimspres for dismissal).

2421.S.GoV' T ACCOUNTABILITY OFFICE, GAO-09-712 EQUAL EMPLOYMENT
OPPORTUNITY. PILOT PROJECTSCOULD HELP TESTSOLUTIONS TOLONG-STANDING
CONCERNS WITH THEEEOCOMPLAINT PROCESS3 (2009) [hereinafter 20EOPILOT
PrROJECTS, available athttp://www.gao.gov/assets/300/293883.pdf (defimndg=EO
practitioner as “a wide corss section of individuiavolved with the federal EEO
complaint process who were familiar with and hadwdedge of the process).

243|d. at 26 ¢iting, for examplePresley v. United States Postal SeryiEEOC Request
No. 0120090625 (Mar. 17, 2009), a@dbb v. Department of the TreasugEOC
Request No. 05970077 (Mar. 13, 1997)).

24464 Fed. Reg. at 37,658ee also supraotes 169-171 and accompanying text.

2451087 Final Rule: Revisions to Federal Employni2istrimination Complaint
Process, 52 Fed. Reg. at 41,98&e supraext accompanying notes 84-87.
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merit at this stag&’® This policy fits comfortably within their pro-cgstainant position
where “the central purpose of the complaint proogssystem is to determine when
discriminatory conduct has occurred, not to provights to those who took the
actions.?*” The second, and likely related reason, is becgivigy the alleged
discriminatory agency the ability to dismiss caséglieves lack merit, raises the all too
familiar concerns about conflict of interest, whiudis regularly been compared to “the

fox guarding the hen hous&*®

In 1999, the EEOC did succumb to some pressurdd@arovision to the
regulations allowing agencies to dismiss claimdis€rimination if there is a clear
pattern of abus&® This provision was created to discourage thegtient-filer”

problem, referring to a “person who has filed & dakzen or so complaints, none of

246 See supraext accompanying notes 84-87 (since the EEO@Wedi meritless claims
could also be called “frivolous” claims, the contefas “too vague”).

2471987 Final Rule: Revisions to Federal Employni2istrimination Complaint
Process, 52 Fed. Reg. at 41,98&e supraext accompanying note 87.

248 Statement by Lantos on H.R. 134Rpranote 93, at E872.

249 1999 Final Rule: Federal Sector Equal Employn@pyortunity, 64 Fed. Reg.
37,646-37,647 SeePleasant v. MartingzNo. 01995528, 2001 EEO Pub Lexis 551, at
*18 (U.S. Equal Emp’t Opportunity Comm’n, Feb. 202) (‘EEOC Regulations provide
for dismissal of complaints that are part of aaclpattern of misuse of the EEO process
for a purpose other than the prevention and elitiinaf employment discrimination.’
29 C.F.R. 8 107(a)(9). The criteria required ttijy dismissal for abuse of process, as
set forth in Commission decisions, must be aptedtly. Id. These criteria require:

(i) Evidence of multiple complaint filings; and)(iClaims that are similar or identical,
lack specificity or involve matters previously résad; or (iii) Evidence of circumventing
other administrative processes, retaliating agahesagency’s in-house administrative
processes or overburdening the EEO complaint sy§tem
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which were found to have merit® These frequent-filers include those complainants
that have turned their protective shield (the asti@liation provision) into a destructive
weapon: threatening to file multiple complaintaiagt a supervisor or even just holding
it over the supervisor’'s head and making the supenguestion his decisions and

hesitate even longer before taking supervisorpast*

However, in the few years after these regulatioasevereated to help agencies
deal with the frequent filer problem, the EEOC mad#ear in a case where an employee
had filed dozens of cases in a two year period“fhiimerosity alone . . . [is]
insufficient for a finding of abuse of process. Mdover, [observed the commission] we
do not find the amount of cases filed by complainiarbe extraordinary?®?

Additionally, in a separate case where an empldnekfiled 14 complaints in which a

federal judge found some of them to be “so lackimgnerit that the court must conclude

20 peter R. Marksteinelmproving the Federal Employee Redress Syst&nhbab. Law.
389 (2002).

21 See Hearing on Case for Federal Employees AppealstGupranote 25, at 64-65
(statement by William L. Bransfield, Gen. Coun$#nior Executives Ass’n) (“[I]t goes
on for so long, years. And the manager has tomeato work on a day-to-day basis
with that employee who is unhappy with the managed, very often that employee is a
problem employee, is a poor performer or is engagirworkplace misconduct. The
employee has filed an EEO complaint. The managest then manage and make tough
decisions and face a reprisal complaint because &EO complaint that has no end, all
of this in a process where the manager is notta’par

252 Marksteiney supranote 250, at 11g{otingPleasant v. MartinezNo. 01995528, 2001
EEO Pub Lexis at *18).
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that she has, and is, pursuing these out of vineieess,” the Commission refused to

dismiss the complaints claiming they did not havwsis to judge theft?

The EEOC has dismissed some complaints througheutdars, focusing not on
the number of complaints filed, but rather on thtent of the file?>* However, “[a]s a
policy, the Commission aims at preserving a complai’'s EEO rights whenever

possible; thus, we rarely dismiss a complaint @s¢hgrounds?®®

In the end then, this provision did not do muclagsist agencies in dismissing
complaints of discrimination that appear to lackimerherefore, not only is there a
wide range of people who are, by definition, alldvwe utilize the federal sector EEO
complaint process, but to stay in the system atdtage of the process, one need only

state a proper claim, whether or not they haveeagence to support it.

This would probably be ok if the next step in thegess was discovery and both
parties were asked to produce their evidence fagamst the claim. Unfortunately, at

this point in the process, discovery before the EEEdministrative judge or in federal

53|d. (quotingMalladi v. Gober 2000 EEOPub Lexis 6438, at *8 (U.S. Equal
Employment Opportunity Comm’n, Oct. 13, 2000).

24 See e.gStoyanov v. Secretary of Na@lA60843 (2006) (finding abuse of process
when an ex-employee, whose termination was uphetd/b tribunals, continued to
apply for jobs for which he was not qualified sifeewas no longer an employee, and
then filed numerous EEO complaints for non-selegtidbell v. Dep’t of Interiof EEOC
Appeal No. 01A33023 (2004) (finding abuse of precebere complainant filed 40
complaints of non-selection with no intention tkedhe job)but see, e.g., Monachino v.
Federal Deposit Insurance Corporatiof120073693 (2008) (where the Commission
found no evidence of intent to abuse the process tough the complainant filed 6
formal complaints containing about one hundredesaand made a comment to the
Agency that he wanted to “get even.”).

5% stoyanov v. Secretary of NadlA60843 (2006).
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district court is still a long way off. Insteattetagency is required to conduct a much

more extensive investigation of the discriminatiteims?>°

This paper has discussed many times over how myoluted, and frustrating
the process can be. A legitimate question to agikisapoint then is why would anyone
want to continue on in the federal complaint prgaespecially if the employee either
knows or at least suspects that his or her claim lmeameritless, such as the employee in
this example. The answer: it's free for the cammEnt, and he may actually benefit

from the process not being free for the agencyb@roier #3).

Unless the employee wants to hire his own lawyecpaduct additional witness
depositions, the taxpayer is funding the entirepss. At this stage in the process, the
employee has already received free counseling aydheneven a more formal ADR
session. Not happy with the agency’s unwillingnessieet his demands, the employee
has no reason not to continue in the process.s ltgking no risks by having the agency
investigate the claims further. He is about tofge discovery as well, since at the end
of the agency investigation, he is entitled toReport of Investigation (ROI) that

includes all of the witness interviews, whom thenptainant has also helped identify.

The process will of course take time, which mapdale some legitimate and

illegitimate claims. However, in most cases, tisien the side of the employee,

256 See supranote 226 and accompanying text.

5" See supranotes 90-91 and accompanying teRut see2009EEOPILOT PROJECTS
supranote 242, at 12 (“One participant stated that diesrchmarks need to exist with
respect to the quality of the report of investigatinoting that in the end a poor
investigation hurts the agency as well as the eya@d); see also idat 15 (“Many
respondents cited poor quality of EEO investigatj@and several cited investigators’ lack
of skills” as a reason for subpar investigations.).
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especially if the employee has been fired, but Bsmause the employee now has his

protected status prohibiting anything that hintsesaliation®®

The story of course is not the same on the agedey §he agency has likely
already spent in excess of $1500 to $2000 in tinterasources to get to this point,
maybe even more if formal ADR was offered, andosud to expend another $15,000 to
$20,000 in additional time and resources of itgppee@and the witnesses to complete the
processing of the formal complaffit. Additionally, the indirect costs have also starte
to increase, wearing on the resolve of the suparviand the settlement authorities. The
complaint may have begun to affect the supervidocss, his own performance as well
as the unit’'s mission, and his entire work envirentrmay have become negative and
extremely stressfuff® With all of these costs growing, the agency bggioing a

cost/benefit analysis of continuing through thecess verses settling.

As the GAO reported in 1996, “[flederal officialg,deciding whether or not to
settle, must weigh the cost of settling againsibiential loss of more taxpayer dollars
and the time and energy that would be diverted fleerbusiness of governmeit® “In

a given employee’s case, the possibility of avajdime potential costs of seeing the

»85ee supranotes 205 & 251 and accompanying text (discusiagnti-retaliation
provision and the abuse thereof).

29 See supranotes 8-10 and accompanying text.
200 5ee supranotes 19-22 and accompanying text.

261 1995GAO TESTIMONY: AN OPPORTUNITY FORREFORM, supranote 116, at 10.
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process through to the bitter end—costs that irchmt just time and money but human

endurance — may be driving the inclination to eeftf?

In 2011, federal agencies settled 21.7% of formatglaints, which was 1%
higher than the average number of settlements gltin& years between 2007-2G£.
Agencies also settled an average of 17.5 % ofimébicomplaints during those same
years, 9.6 % of the settlements contained monéemgfits*®* However, of the cases
that received merit decisions by an EEOC adminisggudge, the average number of

cases during this timeframe with a finding of disgnation was only 2.8 percefit

Either agencies are really good at getting empleyéth valid claims to settle, or
a more likely explanation is that agencies ardisgttases to make these complaints go
away, given the incentives created by the systedrtlam pressure from the EEOC to

settle?®® Recently, “EEOC officials reported taking a numbgactions to encourage

262, at 9-10.

263 2011EEOCOFOANNUAL RePORT, supranote 1, at I-17 (In the year 2011, there were
3,785 settlements out of 17,436 complaints.).

2641d. at I-11(For example, in 2011, 5,799 complaintsegtbut of 36,642 at the
informal stage. Of the 5,799 settlements, 62 hefsettlements contained monetary
benefits.).

26%|d. at I-17 (In 2011, administrative judges found o212 cases of discrimination out
of 7,246.).

28 Eyery time an administrative judge is assigned hew case, they almost always want
to know if you have tried to settle, or if you hatteyet, are you interested in going to
mediation. If the agency says no, the judge algtsakems upset with the agency, to the
point where the agency can actually feel bullidd saying yes. This is true with other
agencies as well. The MSPB is notorious for pugkgttlement. In fact it is actually

part of their policy. | was on the receiving eridtos policy once in 2013. It was a case
where someone had received a discharge for exeesissence. Immediately after the
judge explained to the complainant that this kihdischarge was actually to her benefit
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more use of ADR?’ One such program called Federal Appellate Segtfefieam
(FAST) “focuses on appeals that have been detidsdd on [Final Agency Decisions]
on the merits. According to EEOC, qualified EEQ&ffs who are experts in federal
sector EEO law, conduct ADR to assist parties atineng a mutually satisfactory

agreement?®®

ADR does have its benefits and can help to restdges early in the process, but
it too is not free. Pushing ADR on agencies aglati®n to an inefficient complaint
process continues to send the wrong message totpbisomplainants, feeding the
endless cycle of complaints and settlements. Téssayge is: if you are having a
workplace dispute, even if it is unrelated to disanation, file an informal EEO
complaint because then the agency will not onlyjol®free ADR services, but it has an
incentive to settle its case with you before hatmgxpend even more money on a
formal complaint. Additionally, continually offerg ADR throughout the process sends
the message that there is no reason to settle datlye complainant knows this, which it

does because the Union is probably helping him higlcomplaint, he knows to wait it

for her disability case at OPM, such that it wasamplainant’s interest not to challenge
the discharge, the judge turned to me and askedaonvenuch money the government
would be willing to pay to see this case go awkthink the judge actually said
something like, it is going to cost the agencyeast $500 to move forward with this
case, perhaps you would be willing to settle fatth was flabbergasted. Not only did
she just tell the complainant that it was in hestlieterest to drop the claim, but in front
of the complainant, she was pretty much tryingxime money from the agency. | am
happy to report that | did settle that case, buwtais a non-monetary settlement.

267 2009EEOPILOT PROJECTS supranote 242, at 31.

268|d.
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out because the agency is going to be forced ttéon@ting to resolve the complaint

again, and this time, they may have more to lose.

Finally, since employees never give up the righucsue claims in federal
district court for de novo review, while simultanesty the agency does not get to appeal
adverse EEOC decisions to federal court (no ba#dgremployees have an incentive to

wait for an even better settlement without actupliting much at risk.

A complainant, unlike the agency, is afforded thpartunity to bring his or her
claim to federal district court at several differ@mctures throughout the EEO
proces€® For instance, a complainant can file a civil @etwithin 90 days of receipt of
the final action of a complaint if no appeal il after 180 days of filing a formal
complaint; during the 90 day period following thE@C'’s decision on the appeal of a
final agency decision; and after 180 days fronm@jlan appeal to the EEOC if the EEOC

has not yet rendered a final decisféh.

Agencies’ inability to appeal adverse EEOC decisittnfederal court adds to the
“nothing to lose and everything to gain” EEO prace$his creates incentives for
employees to remain in the system and also credtdifonal incentives for the

government to settle cases in order to guard apextsa expenditures. Furthermore, this

26929 C.F.R. § 1614.407 (a)-(d).

270|d.
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lack of appeal right gives the EEOC too much poavet also has the potential to

generate legal rules or interpretations that haenbejected by federal couffs.

The probationary employee’s case that this papeadking is a perfect example
of how ADR is misused in the current EEO proceghiéodeterment of agencies, which
have so much more to lose than the complainanty avthe hearing phase of a meritless
case. Additionally, it also highlights how the iaténced access to federal court

influences settlements.

After the probationary employee opted to file ldenial complaint, the agency
contracted out the investigation. Upon receivimg ROI, the employee chose to go
forward with a hearing. Agency counsel, finding RROI in this case pretty thorough,
but still having a few questions for the employ#egided to do a deposition of the
employee to clarify some comments in the reponpotdconclusion of the deposition, the
agency counsel determines, yet again, there isara ta the claims. Therefore, they file

a motion for a decision without a hearing.

If there was any hesitation to conclude beforenkestigation that there was no
discrimination in this case, there could be no otwaclusion by the end of the

investigation and deposition. The motion for aisiea without a hearing should have

27! Luneburgsupranote 38, at 122 (1990) (“In fact, the combinatiddimitations on the
government’s right to appeal and employee’s rightshoose among several appeal
routes means that different legal rules may beiegh the administrative, arbitral, and
judicial fora in discrimination cases.”).
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been an easy win for the agency, so the agency coove on to another case. Even the

EEOC said in 1999 that this was the other propertealispose of meritless cases.

Instead, after almost 575 days in the system, &racted out investigation, a
deposition, for which a court reporter had to bedhito create a transcript, and countless
hours spent processing the claims by EEO counsalopervisors, withesses,

273 the administrative

government lawyers, and union representatives ficiadftime,
judge ordered the parties to go to mediation tdyfexplore the possibility of
settlement.” ADR? Now? But the agency just fiiechotion for a decision without a

hearing and has not received a response backiget?a core principal of ADR under

Commission auspices that it must be voluntarilyeeed into?"

Such forced mediation is a common occurrence;tipnessured by the

administrative judge to partake in mediation ortaeoform of ADR?’® orders to partake

272 gee supraote 171 and accompanying text (“the problem afitiess complaints can
be addressed through appropriate application ofdhee to state a claim dismissal basis
and the traditional summary judgment provision.”)

273 An employee and his representative are entitledreasonable amount of official
time. See29 C.F.R. § 1614.605(b) (“The complainant andesentative, if employed by
the agency and otherwise in a pay status, shahhsficial time, regardless of their tour
of duty, when their presence is authorized or meguby the agency or the Commission
during the investigation, informal adjustment, ealing on the complaint.”).

2’ See supranote 219 and accompanying text.

27> gee supraote 266. Additionally, colleagues have told met ihthe administrative
judge asks if you want to partake in a settlemenference, you should say yes,
otherwise you may upset him or her and receiveiutreatment/rulings. Therefore,
whether actual or perceived, some agency counsietderced into ADR because of the
administrative judge’s authority over the casenev®ugh ADR is supposed to be
voluntary.
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in settlement discussions and conferences havertgepart of the hearing proce<8.
And in this case in particular, the judge refusedide on the motion for a decision
without a hearing until the parties first partoakhird party mediation—additional

taxpayer money spent on mediating a meritless claim

In the end, the case settled. The employee digetsiny money or his job back,
but the agency allowed him to resign, and he reckasneutral reference. Some might
call this a success. Others, concerned aboubtigeterm implications of such
settlements, consider this a complete and uttkré&i Not only did the agency set the
federal government up to potentially have to dagh this employee again, but it spent
thousands of dollars processing this claim thratghsystem only to send one clear
message to other employees in the workforce: ufg@ not happy when you are fired,
file an EEO complaint. It may take some time, inuhe end, you will likely benefit for
your patience while the agency, the supervisortdRpayer, and real victims of

discrimination pay the price.

One cannot really blame the agency for makingdbigsion because no matter if
the judge ruled for or against the agency on theandor decision without a hearing, the
agency still risked further litigation in front tie EEOC or in federal district court.
Settling the case and barring further claims iheziforum was in the agency’s
immediate best interest. Unfortunately, as disedisg the beginning of this paper, this is
just another example of how the short-term intare$the agency can create long-term

effects, feeding an endless cycle of meritlessriddeector EEO complaints.

2’ The EEO field office in charge of that case ha# settlement conference orders in
other cases as well.
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V. Erecting Barriers to Entry into the Federal Se¢cor EEO Complaint Process

The goal of creating barriers to entry into theéeie@l sector EEO complaint
process is not to undermine the right of federgbleyees to a workplace free of
discrimination. The federal government continuework to safeguard this right every
day. However, overtime, the proper balance of gdacal rights measured against an
efficient and effective EEO process has tippedirof of the complainant, making the

process inefficient and ineffective to the detrimefall involved.

How much due process should a federal employewiget he complains of
discrimination: an endless, cost-free amount?ufshioe receive due process unhindered
by barriers, inviting all to partake, even thos¢éhwneritless claims? Most would agree
this is not the right amount of due process necgdegrotect the rights of federal
workers. When due process becomes a weapon &gassst the agency, when due
process creates additional victims, when “so caliee process ends up hurting actual

victims of discrimination, the process is due fahange.

Creating barriers to entry is about finding waydimit the negative impact
meritless claims have on the federal sector EEOptaint process. Therefore, this paper
does not endorse changes that come at the end pfdbess, or even at the beginning,
unless such changes will also create the appregnaéntives for employees to file
meritorious claims or at least create a systemréhatts non-meritorious claims.
Simultaneously, it endorses changes that creat@ppate incentives for employees to

exit the process before filing formal complaintisher voluntarily or through settlement.
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History reveals that many people, with theseesgoals, have proposed
solutions to fix the federal complaint process|uding completely restructuring the
process. As discussed in Section III.B supra, @esgg throughout the 90’s, proposed
giving the process entirely to the EE®C.In 2009, practitioners and stakeholders in a
GAO study endorsed this general structure becdogecadvantage would be its
potential to reduce concerns regarding independeocdiicts of interest, and
perceptions of unfairness surrounding the exidtxigral EEO complaint process®
Additionally, they believed that transferring th®pess to the EEOC would allow it to
leverage its expertise from both the federal ainbpe sectof’® In that same study, the
EEOC voiced “its belief that having it conduct fiederal sector investigations would

also bring efficiency, uniformity, and quality toet process . . .2%

A proposal to give the process entirely to the B3Rs also surfaced on

numerous occasiof&" Just this year, the Partnership for Public Seraicd Booz Allen

2’7 See supranotes 92-102, 109-115, and 130-140 and accompgubii.
278 2009EEOPILOT PROJECTS supranote 240, at 22.

279 Id

280, at 23.

81 Seesupranote 66 (President Carter rejects Task Forceggsmmendation to give
jurisdiction over the federal complaint proces#hi® Merit Systems Protection Board);
see alsdtimsonsupranote 38, at 227-236 (proposing a structure in tvthe MSPB
would take over the entire process from counsebradjudication, replacing the agency
investigation with discovery, and giving the EEQ1e ability to appeal the MSPB for
reconsideration if “the EEOC believes [the finatideon] reflects erroneous
interpretation of federal discrimination law or jogl”) Under this structure, federal
employees retained all of their current appellagbts. Stimsonsupranote 38, at 236.

78



Hamilton endorsed a similar MSPB mod#. Without elaborating on exactly how the
process would work, they believed “[a] single appeaithority and a single judicial
venue for appeals would provide due process eXtarthe agency and would reduce

forum-shopping, delays and inconsistencies in gsliti®®

Finally, a third structure that surfaced at leaste was a combination of the first
two structures in which the EEOC would investigate prosecute claims in front of the
MSPB (“EEOC/MSPB structure®* This structure, which makes the EEOC'’s role in
the federal sector complaint process similar to wich it enjoys in the private sectd?,
was put forward with the belief that it would healfpeamline the complaint process and

reduce meritless complaints from entering the sy$t8

Common recurring themes amongst the proposadisded having a third party
determining the merits of complaints and conductheginvestigation&®’ Additionally,

more than one of the proposals eliminated the camaht’s right to federal district court

282 partnership for Public Service and Booz Allen Hesni BUILDING THE ENTERPRISE
A NEw CIvIL SERVICE FRAMEWORK 32-34 (2014) [hereinafter NEw CIvIL SERVICE
FRAMEWORK], available at
http://ourpublicservice.org/OPS/publications/viewtantdetails.php?id=237.

283|d. at 34.

284 1996GAO TESTIMONY: IMPLICATIONS OF THEOMNIBUS CSRAOF1996 supranote
133, at 4.

285 Id.

2801d. at 5.

287 See Statement by Lantos on H.R. 134pranote 93, at E87%ee also1996GAO
TESTIMONY: IMPLICATIONS OF THEOMNIBUS CSRAOF1996,supranote 133, at 5 (Under

the EEOC/MSPB structure, the EEOC would effectilgome the “gatekeeper” of
complaints, determining which complaints could gonvfard to the adjudicatory agency.).
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de novo review, replacing it with an appeal of éigency record under an arbitrary and
capricious standard of review to the U.S. Courdppeals for the Federal Circift? Al
proposals were trying to make the process moreieifii and effective, while reducing

the ever-present concern of the “fox guarding toe ouse #*°

Unfortunately, another thing all of these proposedctures had in common was
that none of them ever made it past the propoagkst Fiscal realitiesS? insufficient
resource$? internal conflicts of intere$t? and management bid%, were just a few of
the reasons the proposed structures were critici2eldlitionally, proposals regularly

came under attack if they appeared to hinder araedthe rights of federal employees.

288 See Statement by Lantos on H.R. 13dpranote 93, at E873 (the proposed EEOC
structure gave the individual or the agency thbtrig appeal adverse actions to the court
of appeals for a review of the administrative relcoather than a de novo reviewge

also 1996GAO TESTIMONY: IMPLICATIONS OF THEOMNIBUS CSRAOF1996,supranote

133, at 5 (Under the EEOC/MSPB structure, compsaiejected by the EEOC could still
be heard in U.S. District Court. However, MSPBidiens would only be appealable to
the U.S. Court of Appeals for the Federal Circaitdn arbitrary and capricious review,
instead of review de novo.).

89 5ee Statement by Lantos on H.R. 134pranote 93, at E872earing on S. 404
supranote 109; Stimsorgsupranote 38, at 253See, e.¢g.A NEw CIVIL SERVICE
FRAMEWORK, supranote 282.

290 2009EEOPILOT PROJECTS supranote 242, at 23 (the EEOC said “fiscal realitiasen
prevented it from assuming responsibility of atldeal sector investigations”).

291|d. (Stakeholders also cited the EEOC's inefficienbteses as a barrier to
transferring the function of investigations. Thvegre concerned that the immense
caseload, coupled with insufficient resources, Wauirely slow the system down even
further.).

292|d. at 22 (although the EEOC structure would elimirtagefox from guarding the
henhouse, it creates potential new conflicts byrigathe EEOC be the investigator, the
prosecutor and the judgesee alsdtimson,supranote 38, at 209 n. 307.

23 3ee, e.g.Stimsonsupranote 38, at 220-221 (relieving employee advocateerns
over any potential management bias of having th&BI® control of the EEO process).
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For instance, just recently, the president of theefican Federation of Government
Employees rejected the proposal to give the prowegse MSPB, calling the idea
“fundamentally flawed” and “a ham-handed attempiaimp down discrimination

claims.’?%

Ultimately, getting any large-scale reforms thro@gngress has proved entirely
impossible, especially when reforming the fedeegkar EEO complaint process is
connected to reforming the larger civil servicaisture. In fact, even getting a
commission together to study reform proved impdesib2006, and since then, it still
has not gotten any easfer. It appears no one can agree on what reforms ahooi

like and are fearful of what change may bring.

Therefore, operating under the realization thah Jatge-scale reform also comes
large-scale resistance, this section proposes esnmafbrms that focus on changing the
current federal complaint process without fullyrdigting the current structure by

creating barriers to entry into the process wherearriers currently exist, as identified

294 Joe DavidsonReport on Civil Service Reform Includes Contro\arsi
Recommendation§HE WASHINGTON PosT, April 3, 2014,
http://www.washingtonpost.com/politics/federal_gowaent/report-on-civil-service-
reform-includes-controversial-recommendations/20443/25e63424-bb55-11e3-9a05-
c739f29ccb08_print.html.

29° Seesupranotes 183-185 and accompanying teee alsaloe DavidsonReport on

Civil Service Reform Includes Controversial Recomaaéions THE WASHINGTON POST,
April 3, 2014, http://www.washingtonpost.com/palgifederal_government/report-on-
civil-service-reform-includes-controversial-recommations/2014/04/03/25e63424-
bb55-11e3-9a05-c739f29ccb08_print.html (“More tloace, President Obama has called
for a Commission on Federal Public Service Refolmwvas raised during 2011 deficit-
reduction talks. Obama again proposed the comomssihis budgets for fiscal 2013

and 2014. The plan went nowhere. Even House Detsorejected the idea in 2011,
saying “it makes little sense.”).
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above as “no barrier 1-4.” These small reformganimany of the same ideas and goals
the larger scale reforms endorsed; however, thedeemis do not require an overhaul of

the entire federal sector EEO complaint process\ppement.

Specifically, this section proposes shrinking telpf potential complainants as
a response to “no barrier #1,” dismissing comptaedrly in the process as a response to
“no barrier #2,” sharing the costs and risks of¢bmplaint process with the complainant
as a response to “no barrier #3,” and creating leapeess to federal court as a response

to “no barrier #4.”

A. Responding to “no barrier #1”: Shrinking the pool of protected complainants

As was the case in our example above, employadsppy with their situation,
whether or not discrimination is actually presawinetimes find refuge in the federal
sector EEO complaint process because there ararners to entry. This is in contrast
to other processes, such as challenging an adaetisa in front of the MSPB or filing a
grievance under an administrative grievance praeedvhich may be more suited for a
complainant’s non-discrimination issue but from e¥hthe complainant is barred. There
are two ways to address this issue. First, youecact additional barriers to entry into
federal sector EEO complaint process; or second can take down barriers into other
processes. Both bring about the desired outcdess meritless EEO claims. However,
resistance to change and the hesitance to curéadurrent rights of federal employees

likely makes the second option the most viable.

The easiest way to exclude potential meritlessnddrom entering the federal

sector EEO complaint process is to shrink the pbabmplainants who have access to
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the system. Already, the federal regulations Hauk in limits: no uniformed service
members, no GAO or Library of Congress employeesliens outside of the United
States, and some Equal Pay Act complain&fitd.hose with access to the federal
complaint process could be reduced even furthelibyinating applicants for

employment and probationary employees from thendifn of “employee.”

Of course, it is well accepted that discriminato@m occur at all stages of the
employment process, from hiring to firing, so apalits for employment and
probationary employee should still be allowed todpdiscrimination claims. However,
instead of giving such employees the right totfileir discrimination complaints with the
federal agency, they instead would have to filértbemplaints directly with the EEOC,

like private sector employees. This could be figstifor at least two reasons.

First, discrimination at both of these stages opkxyment is hard to prove.
Applicants, for the most part, have no idea whytiwere not hired. Rather, an
individual complaint of discrimination at this stagn the process, unless there is direct
evidence of discrimination, is mere conjecturekribw | was qualified for the job; |
didn’t get it; it must be discrimination.” Theseeaimilar to the speculation claims
probationary employees file when they are unablehtdlenge their terminations due to
the MSPB’s limited jurisdiction, such as the on@ur example. Requiring these claims
to be filed with an outside agency, like the EE@Guld help to inform claimants about
the viability of their claims, allowing them to maketter choices about whether or not to

pursue their claim of discrimination.

2929 C.F.R. § 1614.103(d).
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Second, requiring claimants at these stages ofdedmployment to file their
claims with the EEOC directly will allow the EEOG have better insight into the hiring
and initial retention practices of the agenciesidé&f the current process, agencies could
be settling complaints of discrimination at thetsgss, effectively hiding discriminatory
practices from the regulatory agency charged wiguang such practices do not occur.
Therefore, such a process would not only help redlne number of complaints clogging
the federal sector EEO complaint process, buttAls@EOC would be in a better

position to identify potentially discriminatory Img practices.

Although this new process would adequately prateetights of applicants and
probationary employees, and may even help the EfgdCdiscrimination at a broader
level, civil rights groups, unions, Congress, andrethe EEOC all hesitate to take rights
away from federal employees, even if the rightsemnitty enjoyed go above and beyond
protecting the employees from discrimination anaialty could be hindering their rights
in the long run. Therefore, the alternative tcatireg a barrier to entry into the federal
sector EEO complaint process at this stage in thegss is to reduce the barriers to entry

into other redress systems such as the MSPB omagtnative grievance process.

If the only way for a probationary employee to ¢&adie his firing is to claim
discrimination, then it is only rational for him ¢t so. However, if he had the option to
challenge his termination by filing a claim witretMSPB, he may not feel the need or
the incentive to formulate a claim of discriminatioThis would mean altering the
MSPB’s jurisdiction to allow probationary employdeschallenge more than marital and
political discrimination. Although this may incisathe number of claims at the MSPB

because employees, by right, would have the aliditshallenge their probationary
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termination, the MSPB process is faster and mdieiait than the EEO proce$¥.
Additionally, although MSPB judges also encouragiement ® the agency has less
incentive to settle because the MSPB process iirslnarter and less convoluted than

the EEO process.

Another way to reduce barriers to entry into otfeglress systems is to lengthen
the filing deadlines of those systems, perhaps &éng the filing deadlines for some
redress systems until after the pre-complain pesomplete. In a 2006 congressional
hearing, the president of a federal employee’srungported that sometimes people file
EEO complaints initially, and then once they realizshould have been filed in a
different forum, they are stuck because they hassed the timelines for the other
processe$’® He explained using the example of a leave défflaBomeone goes to the
Union and complains that leave has been deniec@laodnentions in passing that he
does not think his supervisor likes him or her losed’l am a woman or | am a Black
person or whatevef® Unsure if discrimination is present, the uniopresentative has

the person file an informal EEO complaifit. However, during the 45 days in which the

29" Hearing on Case for Federal Employees Appeals Gsugranote 25, at 24
(statement by Neil A. McPhie, Chairman, U.S. M&ys. Prot. Bd.) (“Based on fiscal
year 2005 figures, on average it takes no more i22rdays from the date of the
personnel action to the AJ’s final decision.”).

298 See supranote 266.

299 Hearing on Establishing a Commission, supmde 172, at 99 (comment by John
Gage, Nat'l President, American Fed’'n of Gov. Emyples).

300 Id
301 Id
302 Id
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EEO counselor is investigating the complaint atenapting to resolve the issue, the
employee and the counselor realize the claim i@ndEEO issue at all but rather, “[t]his
should have been handled under the contract anel timel grievance procedure, but you

can't get back to the grievance procedure, bectgsgmeframe is gone™®

Therefore, as this example suggests, if other gs®=had longer timelines, more
individuals could file their complaints in the pepredress systems. Again, this may
increase complaints in other systems, but com@amother, less expensive, less
convoluted systems, means less taxpayer dollarg,dpss government time wasted, and

more individuals feeling as if they are receivihg justice they deserve.

B. Responding to “no barrier # 2”: Dismissing meitless complaints early in the
process

Creating early dismissal procedures in the fedszatlor EEO complaint process
is another way to reduce the number of meritlessptaints that enter the system. This
could be done by empowering the agency, in some wwadismiss meritless complaints
itself or by bringing in an independent body. Gneh option would be to empower
EEO directors to dismiss claims lacking méHt.Another option might be to develop a
screening panel consisting of EEO stakeholdersinvitie agency, such as an EEO
representative, a union representative, a lawyel aasupervisor, which would examine

claims of discrimination and have the authoritydfect those claims lacking merit if the

303|d.

304 2009EEOPILOT PROJECTS supranote 242, at 26 (“An EEO investigator stated that
EEO directors should be given the authority to meakeerit analysis to dismiss those
claims that are frivolous and show self-defeativiglence to ensure quicker and less
costly processing of cases.”).
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panel unanimously agreed to do*$d.To safeguard against any concerns regarding the
inherit conflict of interest of having the agenagrdissing claims of discrimination

against itself, such dismissals would be immedjaepealable to the EEOES

Having an independent party, unrelated to the @agesxamine claims of
discrimination after the pre-complaint stage aniaeine if the complaints should move
into the formal stage is an alternative option.mptetely removing the merit decision
from the agency would give it greater credibilitythe eyes of complainants, as well as
all outside agencies looking in. One such indepangarty could be the EEOC itself.
Having an EEOC screening panel dismiss meritlesgptaints before the filing of the
formal complaint aligns the federal sector EEO claimp process with the private sector,
where the EEOC dismisses complaints of discrimamelaicking merit before expending
additional resources to conduct further investiatr attempt conciliatio?’ Like the
private sector, employees with claims dismissefiatstage in the federal complaint

process could still bring their claims to federitdct court>*®

This new dismissal procedure, either using agemnegloyees or an independent

body, would still allow complainants to benefitrindhe pre-complaint process.

% Hearing on Establishing a Commission, supme 172, at 100-101 (passing comment
by Jon C. Porter, Chairman, Subcomm. on the Fedkisdae and Agency Org.,
discussing what a screening panel could look likéhe federal sector EEO process as
compared to “a screening panel for lawsuits for iceddiability claims where there was

a panel made up of doctors and lawyers and statetsolhat would look at lawsuits
before they could go forward to have proper findifig

30814, at 26 (“In cases that are dismissed, complainemifd still appeal such decisions
to the EEOC.”).

30759 C.F.R. 8§ 1601.18-1601.109.

308 Id
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Counselors would still investigate claims and afieta resolve them with management,
even if actual discrimination appeared to be lagkirlowever, employees who knew
their complaints may be immediately dismissed &klof merit would have a greater

incentive to try to resolve their claim using théormal procedures.

Agencies would also still have some incentiveryad resolve complaints at the
pre-complaint stage knowing that employees stilehappeal options, the ability to go to
federal court, and may continue to work for theremye However, since both of these
options eliminate the formal agency investigatiad get the claim in front of a judge
much faster, the agency will not be held hostage lmng, expensive, and time
consuming process, where even meritless complanmtsip costing the agency

thousands of dollars.

C. Responding to “no barrier # 3”: Sharing the cats and risks of the process with
the complainant

As it is now, the federal sector EEO complaint psxcis like playing poker with
someone who rarely has to put money into the Both sides can keep raising the bet,
but only the federal government ever has to puteyon. Therefore, with each bet, the
government’s incentive to fold grows, while theatplayer, the complainant, just keeps
raising the stakes since he stands to lose nothmgyatter how bad his hand is. Like the
player in this analogy, the only way to get the ptamant in the EEO process to
consider fully the merits of his case, and the nsdwe wants to make, is to share some of
the costs and risks with him. Otherwise, he cahplay his hand until the government

folds.
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As discussed in V.B. supra, allowing the agencgromdependent third party to
dismiss meritless claims before the full agencyestigation and pushing complaints in
front of administrative judges for dismissal dewns earlier in the process is one way to

take some federal money out of the pot and put mskeon the employee.

Additionally, as discussed in section V.D. infraking away district court de
novo review of federal sector EEO complaints oimeeBEEOC has rendered a final
decision in a case, while also allowing agenciespjoeal adverse EEOC decisions to
federal court, also helps redistribute the pot bigipg more risk on the complainant and
giving the agency both finality and more power ¢otcol, or at least challenge, the

outcome of the EEO complaint process.

So what are some other ways to redistribute thegoeh that the complainant is
not playing a cost-free and risk-free game? Th®EIEould implement regulations
requiring complainants to buy into the game — mfttrm of a filing fee. The filing fee
would not have to be large. Even having a smialigfifee of $100 to $300 makes people

pause just long enough to decide if they reallgkhhey have a case.

Critics of filing fees are concerned that such feasld stop low-level employees

from filing valid complaints because they canndbaf the fee’®™ Although this is a

39 Hearing on Streamlining Appeals Procedyraspranote 144, at 213 (statement by G.
Jerry Shaw, Gen. Counsel to the Senior Executivass\ (“I am afraid what it would do
is, it would stop valid complaints by low-level elogees that couldn’t afford the $100
filing fee or couldn’t afford to take the risk thiiey might have to pay for the process.”).
See also id(statement by Daniel R. Levison, former Chairmdarit Sys. Prot. Bd.) (“It

is going to cut down on certain complaints, andgbestion is, are we cutting down on
the kind of complains we think shouldn’t be filedthe first place, or are we in effect
chilling those meritorious claimants becausethey don’t have the $10 or $100, or
whatever, to file.”).
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valid concern, the regulations could guard agdhistconcern in multiple ways. First,
the fee could be waived or reduced if the discration complaint is the result of a
termination, since a person without a job may thdydissuaded from filing a complaint

since money may be tight.

Second, the requirement to pay a filing fee cowlehe right before filing the
formal complaint, since the agency would have alydaeen able to resolve some of the
more clear cases of discrimination during the pmeyalaint stage. Additionally, all
employees would enjoy the benefit of gaining insigto the validity of their claims

through the pre-complaint process before payingead continue in the process.

Third, agencies could reimburse the filing feethim complainant if
discrimination is found, akin to the posting of@nd. Peter Marksteiner proposed a
similar idea in his article discussing the issuéreduent filers. He proposed modifying
the regulations to include “vexation litigant” lan@milar to those found in many
jurisdictions. Such laws would require “plaintifigho have filed five unsuccessful law
suits in the preceding five to seven years . past a bond that would cover the

defendant’s fees and costs before being allowditeta sixth.”°

In addition to filing fees, the EEOC could implemeegulations allowing the
government to reduce the money it puts into thebgaliminating the almost mandatory
triple investigation it undertakes in every caseewit investigates a complaint during the

pre-complaint stage, at the formal complaint stage, once again at discovery, if the

319 Marksteiner supranote 250, at 17 (citing e.g., FLA. STAT. ANN. § 683 (West
2000); CAL. CIV. PROC. CODE § 391 (West 2001); HAREV. STAT. ANN. 8§ 634J-
1 (Mitchie 2000); TEX. CIV. PRAC. & REM. CODE ANN; 11.054 (Vernon 2000)).
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complainant requests a hearitty.Instead of the current process, lawmakers should
expand the investigation conducted during the pragiaint stage and eliminate the

investigation after the employee files a formal pdamt.

At the pre-complaint stage, this paper does ngbgee an across the board
requirement that the same resources be used tstigate every case. Rather, during the
informal stage, EEO counselors would conduct thermal investigations, identifying
cases along the way that need additional time esaurces for deeper investigations.
This is similar to how the EEOC conducts its inigations>*? Then, those cases
needing additional time and resources would recigeadditional investigation right
then, not after the case goes formal. This walkkly require a longer pre-complaint
stage, perhaps 90 days instead of the current &5 dath the option to extend if both
parties agreed. Additionally, if the EEO counsglbecame the main investigators
charged with the task of thoroughly investigatihg tlaims of discrimination, they

would definitely need additional training and ressms currently not available to them.

311 SeeHearing on Case for Federal Employees Appeals Gsupgranote 25, at 63
(statement by Cara M. Dominguez, Chair, U.S. Efimap’t Opportunity Comm’n)
(“There is a reluctance to look at the merits @& tiase and then apply some judgment,
primarily because of fear that at some level ingrecess the case will be reversed. So |
think there is a reluctance by Federal agenciesnauct anything less than a thorough
and full investigation, even when the allegationsdt warrant such a lengthy review.”).

312 5eeHearing on Case for Federal Employees Appeals Gsupgranote 25, at 63
(statement by Cara M. Dominguez, Chair, U.S. Efimap’t Opportunity Comm’n) (“In
the mid 1990’s the Commission adopted a system kraswPriority Charge Handling
Procedures, using a similar bode lot the triagéesyshat is applied in the health care
field, whereby the most compelling cases are hahfiist. We have found that this
system has been far more efficient, responsivdandot to mention economical, than
the previous approach, where all charges, regardieserit, were afforded the same
time and attention.”).
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Having a more thorough investigation at the begigrof the complaint process
would help to identify those cases lacking memt ttan be dismissed before the formal
complaint is filed, give the government a bettedenstanding of the claims to determine
if it wants to settle the case, and also give eyg®s better insight into their cases when

deciding to accept settlement offers or pay thedifee and file a formal complaint.

Additionally, having the more thorough investigatiat the beginning of the
process defeats the purpose of having an investigatter the employee files a formal
complaint. Once the employee files a formal conmpjdne or she can still continue to
obtain information about his case through discovetyich is already part of the process.
This process change has the potential to reduciedleeal sector EEO timeline by about
135 days in most cas&,reducing the resources the federal government exysnd on

each EEO complaint.

One ongoing and recurring concern by all peoplelired in the process is the
potential underlying conflict of interest of theeagy investigating claims of
discrimination against itseff* This could still be a concern in the above désti

process because the investigation at the infortagkss being conducted by EEO

313 For the majority of complaints, the current tirivelfor the informal complaint stage
is 45 days and the timeline for the investigatitags is 180 days. Therefore if you
lengthen the informal complaint stage to 90 daykeliminate the formal investigative
stage, you reduce the entire investigative stage 225 days to 90 days, a difference of
135 days.

314 SeeHearing on Case for Federal Employees Appeals Geupranote 25, at 63
(statement by Cara M. Dominguez, Chair, U.S. Eimap’t Opportunity Comm’n) (“I
believe we need to remove that responsibilitywdtld be better for the agency. It
would engender greater trust, and | think we caalel dramatic improvement in the
efficiency of the process.”).
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counselors employed by the agency. However, tems like an easy enough problem
to fix. What if the EEO counselors embedded inafencies actually worked for the
EEOC instead of the agency? Or if that idea iSandetched, and too likely to be
rejected by the agencies themselves who want totenaisome control over their
informal processes, what if an EEOC investigatanted up with an agency EEO
counselor during the informal stage and tackledplamts as a team. Such a team
would create greater consistency in investigatibesgfit from EEO expertise, and
create more independence in the investigationdevallso maintaining the expertise and
counseling abilities of the agency. Not only miaig bring increased legitimacy and
quality*™® to the investigations, which is especially impottif cases lacking merit are
going to be dismissed before the filing of the fatmomplaint, but also may help build

communication and trust between the agencies anBEHOC.

Ultimately, changing the process in this way wowodd only redistribute who is
putting money into the pot, and how much, but alsmpletely change the odds of

winning the game, since the federal government dvbale less incentive to just fold.
D. Responding to “no barrier # 4”: Creating equalaccess to federal court

Finally, federal employees enjoy too many bitethatapple. Under current law,
an employee complaining of discrimination in therkybace never gives up his right to a
trial de novo in federal district court, absentfaidure to meet a deadline. An employee

can pursue his or her discrimination claim throtlghfederal sector EEO complaint

31° See2009EEOPILOT PROJECTS supranote 242, at 18Stakeholders recently identified
poor investigations as a problem. “[C]lear benctkmaeed to exist with respect to the
quality of the report of investigation, noting thathe end a poor investigation hurts the
agency as well as the employee.”).
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process without thinking twice about giving up brsher right to a brand new trial in
federal court. But what if we took one of thosebiaway? Perhaps then, the employee
would be more careful about biting the apple atallat least choosing which bites he

really wanted.

This is not a new idea. Luneburg, in his 199Ccketiproposed a similar reform.
He argued that “where an employee has been aff@adel trial-type hearing before the
MSPB in a mixed case, he or she should be entithtyglto the limited judicial review
generally applicable to administrative determinagiand not full trial de novo currently
permitted.®*® This, he believed, was justified by the commam dictrines of
preclusion that generally prohibit suing multiplaes on the same claim, relieving
parties of the cost and headache of multiple latwsaonserving precious judicial
resources, and permitting reliance on “adjudicasiera final resolution of
controversies®’ Supporting his proposal further, he identifiedest‘matters of
extreme importance to individuals — other thanrihsimation — Congress has deemed an
administrative adjudication followed by limited jadhl oversight to be sufficient

protection for the interests at stake®”

At the time, Luneberg was concerned about elimiggadie novo review of pure

discrimination complaints in front of the EEOC,@sposed to mixed case complaints

3181 uneburgsupranote 38, at 106.

317 Id

38|d. (citing e.g., Fair Housing Amendments Act of 1988, Putl0-430, § 8, 102
Stat. 1629-34 (1988) (choice between administrdtearing on a housing discrimination
practice claim and a district court proceeding).
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that received administrative hearings in fronthef MSPB, because under 1990 EEO
regulations, the agency could reject EEOC admatise judges decisions® However,
since the regulations have since been amendedke EE2OC administrative judge
decisions binding on agencies, unless they immelgtiappeal to the EEOC, his

argument for mixed-case complaints holds true lazanplaints today*°

Although federal employees should continue to etij@yoption to go to federal
court for de novo review if the federal sector E&fnplaint process has failed the
complainant in some way, such as the agency gutge missing certain time limits,
etc.3?* federal employees should not have access to denesiew upon completing the
federal EEO process because such a right creaegrting incentives for all involved.
Employees have an incentive to continue their castdee very end of the EEO process
because it gives them power during settlement d&ouns, and also, they gain valuable
information about the strengths and weaknessdsoft¢ase without the risk of
completely losing their cause of action. They ttaen take this information and use it

against the agency in federal district court.

319 Id

320 5ee supraote 165 and accompanying teSeealso, e.g.l.uneburgsupranote 38,

at 106 (“In order to implement this proposal, Casg must revise the relevant statues.
Operation of the common law of preclusion is nove&bosed in part by various
provisions of the CSRA and the anti-discriminatsatutes as construed by the courts.
See e.gChandler v. Roudebush25 U.S. 840 (1976)Cf. Univ. of Tenn. v. Ellioft478
U.S. 788 (1986). For clarity’s sake, the statutmmendment should indicate expressly
that an employee in a mixed case has the right tid@PB hearing or a judicial trial de
novo but not both. The scope of preclusion sheuténd in this context, as it does
normally, to matters that could have been but wheteaised before the MSPB to avoid
splitting a claim with the personnel side adjudéchby the MSPB and the discrimination
issues by the district court where much the sandeace may be relevant to both.”)

321 See supraotes 269-270 and accompanying text.
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The agency, on the other hand, sees a win in ttexrdésector EEO complaint
process, not as an actual conclusion to their casesather a short-term victory that
may show up on their docket once again in fedasafick court. Because of the potential
for the process to become even longer and drawrtleitational agency has an incentive
to settle even meritless cases. Taking away a lzonamts right to go to federal court for

a brand new trial helps alleviate some of the pnesen agencies to settle.

In addition to eliminating de novo review of compknt’s claims after they have
been fully adjudicated in front of the EEOC, themgy should also have the right to
appeal adverse EEOC decisions to federal couris would allow the agencies to
challenge the EEOC when they believe it has congedecision in error. This would not
only give some power back to the agencies, bubtld/also allow the agencies to ensure
discrimination law developed in all redress forumsonsistent across the board. This
agency power would essentially help to shift sofnghe litigation risk back on the
employee, since the employee would then have teidenthese potential costs when

deciding whether to accept an offer of settlemesnfthe agency.

VI. Conclusion

The problems with the federal sector EEO complaiatess were originally
created during a time when the country, lawmakaard, regulators were deeply
concerned about the entrenched discriminationarfederal workplace and the inability
of the CSC to properly respond to the problem. t@oally viewing the problems with
the complaint process from that perspective hasvalll the process to become even

more pro-complainant.

96



Although the federal government still must enstieeworkplace is free from
discrimination, the current complaint process du&sproperly assist the federal
government in this endeavor. Instead, in the steon, it inhibits supervisors from
adequately managing subordinates, encourages costliless discrimination complaints
that foster an endless cycle of settlements, abhdegjuently hinders the rights of true
victims of discrimination. In the long-term, itdi¢he ability to affect the entire federal
workforce, and consequently the efficiency andaifeness of government programs,
by creating an environment where supervisors relyud@cept poor performance to
avoid taking adverse actions against their empleyeecouraging mediocrity and

pushing skilled, hardworking, and motivated empés/eut of government service.

As Albert Einstein once said, “we can’t solve perabk by using the same kind of
thinking we used when we created them.” Thisus for the federal sector EEO
complaint process. If regulators and lawmakergioaa to safeguard the rights of
employees from discrimination by passing and makamg and rules to empower
employees at the agencies’ expense, then the eegdayill continue to use that power.
However, if we change how we view the problem, vway/ractually be able to change the

process.

Viewing the complaint process from the perspeabivagencies and taxpayers,
instead of complainants, helps reveal the truelpmb too many employees use the
complaint process for the wrong reasons. Actingmletely rationally, employees
challenge adverse actions using the method of teastance: the federal sector EEO

complaint process. lIts lack of barriers to entgates incentives for employees to misuse
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the process to resolve workplace disputes, attgtiements, and even to retain or regain

employment.

Shrinking the pool of potential complainants, empang agencies to dismiss
complaints early in the process, restructuringpitteess to share the costs and risks with
the complainant, and creating equal access todédeurt are four ways Congress and
the EEOC can make the process more efficient diedtafe. Making these reforms to
the federal sector EEO complaint process creatgsepincentives for employees to enter
and remain in the process only when they have orarits claims, while also
empowering agencies to resist settlement. Not wiilythese reforms reduce the number
of unnecessary victims affected by the processalsat they have the potential to help
actual victims by reducing the number of claims mgvhrough the federal complaint
process, while also empowering agencies to acteéityinate discrimination from the

workplace instead of always being on the defensive.
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