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Abstract 

This paper examines why competitive multilateral negotiations are the dominant default 

in U.S. federal procurement yet remain underutilized in the European Union (EU). Drawing on a 

comparative analysis of legal frameworks and qualitative interviews with procurement experts, 

the study argues that the divide is rooted in fundamental differences regarding institutional trust 

and the operationalization of discretion. In the U.S. federal government, the best-value 

continuum empowers contracting officers to use negotiations as a strategic tool to leverage 

private-sector expertise and optimize outcomes. Conversely, the EU’s prioritization of market 

integration and the principle of equal treatment have fostered a risk-averse culture characterized 

by over-specification and a reliance on mechanical, formula-based scoring systems. The findings 

reveal that even when flexible procedures are available in the EU, they are often hindered by a 

formalistic mindset and a lack of professional courage to exercise discretion. The paper 

concludes that while the EU could benefit from the U.S. federal model’s focus on dialogue and 

iterative problem-solving, meaningful reform requires addressing the cultural and structural 

barriers that equate procedural rigidity with legal safety. 
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Chapter 1: Introduction* 

1.1 Overview 

Public procurement policy in both the United States and the European Union 

shares the common goal of achieving the best value for public money.1 However, the 

methods relied upon to pursue this goal differ significantly. Multilateral negotiations are 

used far more frequently in U.S. federal procurement than in the European Union, where 

the more formalized open and restricted procedures remain the dominant approach.2  

The difference in procedural approach raises several vital questions: Is this simply 

a matter of different procedural paths to the same outcome? Or do they reflect more 

profound legal, cultural, or institutional differences in how procurement is structured and 

implemented? 

This thesis compares procurement practices in the U.S. federal system and the 

European Union to explain why the two systems use multilateral negotiations at different 

rates. It examines how differences in legal frameworks, institutional settings, and policy 

objectives contribute to the greater reliance on negotiated procedures in U.S. federal 

 
* The author previously served for ten years in the Secretariat to the Norwegian Complaints Board for 
Public Procurement (KOFA), where she was responsible for legal matters involving Norwegian and EU 
public procurement law. This experience provides a practitioner’s perspective on the European mindset 
analyzed in this thesis. This paper is submitted in partial satisfaction of the requirements for the LL.M. 
degree in Government Procurement Law at The George Washington University Law School, where the 
author’s research focused on the contrast between U.S. federal negotiated procedures and EU procurement 
practices.  
1 Directive 2014/24, of the European Parliament and of the Council of 26 February 2014 on Public 
Procurement and Repealing Directive 2004/18/EC, recital 2, 2014 O.J. (L 94) 65 (EU); Federal Acquisition 
Regulation (FAR) 1.102(a), 48 C.F.R. § 1.102(a) (2024). 
2  European Commission, Commission Staff Working Document: Evaluation of Directive 2014/23/EU on 
Concessions, Directive 2014/24/EU on Public Procurement and Directive 2014/25/EU on Utilities, SWD 
(2025) 332 final (Brussels, Oct. 14, 2025). 
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procurement. At the same time, the EU tends to favor more structured, non-negotiated 

processes. The analysis also considers whether each system’s current practices support its 

broader policy goals and explores what they might learn from each other to improve 

procurement outcomes. 

1.2 Introduction3 

One of the fundamental decisions procurement officials must make is choosing 

the competitive procedure.4 This decision determines whether the procurement will be 

conducted through sealed bidding, known as open or restricted procedures in the EU 

context, or through a negotiated or dialogue-based procedure, where multiple suppliers 

compete through successive exchanges of proposals.5 These two approaches represent 

distinct methods of competition, fundamentally differentiated by whether discussions or 

negotiations are permitted after initial offers are received.6 The choice of procedure can 

impact procurement outcomes in terms of cost, efficiency, and the government’s ability 

to achieve the best value for money.7  

The 2014 EU Public Procurement Directives sought to revise and modernize 

public procurement rules to increase the efficiency of public spending, facilitating the 

participation of small and medium-sized enterprises (SMEs), and enabling procurers to 

make better use of public procurement in support of common societal goals.8 In line with 

these objectives, the EU Directives emphasized the need to provide contracting 

 
3 This section is partly based on a paper submitted for 6508 - Comparative Public Procurement at George 
Washington University in May 2025. 
4 See Directive 2014/24, supra note 1, art. 26; FAR 6.401. 
5 See Directive 2014/24, supra note 1, arts. 26(2), 29–30; FAR 6.401(a)–(b). 
6 See Directive 2014/24, supra note 1, arts. 29(9), 30(8); FAR 15.306(d). 
7 See Directive 2014/24, supra note 1, recital 2; FAR 1.102(a)–(b). 
8 See Directive 2014/24/EU, supra note 1, recital 2.  
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authorities with greater flexibility to select procurement procedures that allow for 

negotiations, including the competitive procedure with negotiation, and competitive 

dialogue.9 Such procedures were intended to be used in situations where open or 

restricted procedures might not produce satisfactory outcomes, particularly for complex, 

innovative, or technically challenging projects.10 Negotiation-based procedures could also 

enhance cross-border participation, as contracts awarded through negotiated procedures 

with prior publication have demonstrated higher success rates for cross-border tenders.11 

Although the EU has repeatedly introduced new procedures intended to facilitate 

flexibility and innovation, these additions have not led to greater practical uptake. The 

2025 EC Expert Group on Innovation Procurement concludes that “[t]his explosion in the 

number of procurement procedures has, however, not resulted in the required boost of 

innovation procurement investments,” explaining that risk-averse public buyers routinely 

avoid optional procedures even when these are specifically designed to support more 

flexible forms of procurement.12  

The European Commission launched a call for evidence and public consultation 

on the effectiveness of the 2014 Public Procurement Directives in December 2024.13 

Stakeholders expressed concerns that public authorities “tend to favor simpler 

procedures, which may limit their ability to identify more circular, competitive, and 

 
9 See Directive 2014/24/EU, supra note 1, recital 42. 
10 Id. 
11 Id. 
12 European Commission, Expert Group on Innovation Procurement, Innovation Procurement Uptake 
Report, Expert Contract No. CT-EX2016D274375-101 (Apr. 2025, updated Nov. 2025), at 6. 
13 European Commission, Commission launches call for evidence and public consultation on the evaluation 
of the Public Procurement Directives, (Dec. 13 2024), https://single-market-
economy.ec.europa.eu/news/commission-launches-call-evidence-and-public-consultation-evaluation-
public-procurement-directives-2024-12-13_en  
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innovative solutions,”14 and that the 2014 directives have “contributed to a risk-averse 

culture and a paper-based tendering standard,” which does not encourage dialogue 

between public authorities and suppliers.15 

The EU Commission’s own evaluation, published in October 2025, confirms 

these concerns.16 Despite the objectives to simplify and make procurement procedures 

more flexible, the review found that introducing several procedures did not provide more 

flexibility in practice.17 Rather than increased use of negotiated procedures, European 

contracting authorities continue to predominantly rely on open procedures, accounting for 

82 percent of awards in 2017-2024.18 In open procedures, any interested economic 

operator may submit a tender in response to a call for competition.19 Offers are evaluated 

as submitted against predetermined award criteria, and, unlike in negotiated procedures, 

only limited clarifications are permitted, without negotiation or substantive modification 

of tenders.20 

The overwhelming reliance on non-negotiated open procedures among European 

contracting authorities contrasts sharply with the marginal use of procedures that allow 

negotiation, highlighting a persistent underutilization of more flexible procurement 

 
14 Feedback from ACR+, https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/14427-
Public-procurement-directives-evaluation/F3525216_en (last visited Apr. 14, 2025).  
15 Feedback from Utrecht University Centre for Public Procurement, https://ec.europa.eu/info/law/better-
regulation/have-your-say/initiatives/14427-Public-procurement-directives-evaluation/F3524910_en (last 
visited Apr. 14, 2025). 
16 European Commission, Commission Staff Working Document: Evaluation of Directive 2014/23/EU on 
Concessions, Directive 2014/24/EU on Public Procuremareent in and Directive 2014/25/EU on Utilities, 
SWD (2025) 332 final (Brussels, Oct. 14, 2025). 
17 Id, at 22. 
18 Id, at 15.  
19 Directive 2014/24/EU, art. 26(1).  
20 Compare Directive 2014/24/EU, art. 26 (open procedure) with arts. 29–30 (competitive procedure with 
negotiation); see also arts. 18(1) and 67 on transparency and predetermined award criteria. CJEU Case 
C‑599/10 SAG ELV Slovensko EU:C:2012:191 and Case C‑336/12 Manova EU:C:2013:647 confirm that 
only limited clarifications, not negotiation, are permitted in open procedures. 
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methods. The competitive procedure with negotiation and competitive dialogue remains 

underutilized. In 2014, competitive dialogue and the competitive procedure with 

negotiation accounted for only 0.33 percent and 6.93 percent, respectively, by number of 

procedures above the EU thresholds.21 In 2017, the number of competitive dialogue 

procedures decreased to 0.23 percent, while the use of multilateral negotiations increased 

to 8.9 percent.22  

In contrast to EU procurement practices, competitive negotiation is the leading 

procurement procedure in U.S. federal procurement. A compilation of procurement 

procedures conducted during fiscal year 2014 showed that multilateral negotiations 

accounted for approximately 39 percent of awards, compared to only 2 percent of 

contracts being awarded through sealed bidding.23 The share of multilateral negotiations 

increases to roughly 60 percent when including awards being made through second-stage 

competitions under IDIQ contracts (“framework” agreements in the EU context), which 

often share many of the same attributes as multilateral negotiations.24  

The differences in the use of multilateral negotiations within the United States 

federal government and in European countries are significant. Thus, the main research 

question for this paper is: Why are multilateral negotiations used far more frequently in 

U.S. federal procurement than in the EU? The focus will be on multilateral negotiations 

 
21 Giulia Buccino, Elisabeth Iossa, Biancamaria Raganelli & Mate Vincze, Competitive dialogue: an 
economic and legal assessment 20 (2) J. Pub. Proc. 163, 163-185 (2020), at 169. 
22 Id. 
23 Christopher R. Yukins, The U.S. Federal Procurement System: An Introduction, 3 Upphandl. Rättslig 
Tidskr. 69, 82 (2017) (referencing data from the Federal Procurement Data System compiled by Umer 
Chaudhry).   
24 Id.  



6 

and will not cover negotiations in non-competitive environments, such as sole-source 

situations. 

 
1.3 Research Questions 

In addressing the main research question, the following subsidiary questions were 

explored:  

(1) To what extent does the difference in evaluation methodology act as a constraint 

on the structure and use of multilateral negotiations in each system? Specifically, 

this compares the EU’s reliance on quantitative, points-based scoring against the 

U.S. preference for holistic, qualitative best-value determinations.  

a. Are scoring systems in EU procurement a procedural barrier to the 

flexibility sought in multilateral negotiations, explaining their lower use 

compared to U.S. federal practice? 

(2) The EU permits the use of non-price factors in evaluating tenders under open and 

restricted procedures. This EU practice contrasts with sealed bidding in U.S. 

federal procurement, where an award is made solely on price and related factors.  

a. Does the ability to apply non-price factors in open and restricted 

procedures explain the lower reliance on negotiated procurement in the 

EU compared to the United States? 

(3) What legal and policy factors influence the use of multilateral negotiations in each 

system? 
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(4) How do multilateral negotiations function as a tool of exploration in public 

procurement, and what are the legal boundaries for modifying procurement 

documents once negotiations have begun? 

a. What level of initial clarity and stability is required in procurement 

documents under multilateral negotiation procedures in the EU and the 

U.S., and how does this affect procedural flexibility? 

b. What are the legal limitations on modifying award criteria, technical 

specifications, or contract terms after publication in each jurisdiction? 

c. How does the requirement of transparency and equal treatment interact 

with the iterative nature of negotiation-based procurement? 

Together, these questions combine explanatory, descriptive, and evaluative 

inquiries, reflecting the research’s mixed doctrinal and empirical approach. 

1.4 Research Methodology 

The preliminary research involves a literature review that examines differences in 

legislative history, policy goals, and current legal frameworks. It also reviews prior 

studies on procurement outcomes associated with different procurement procedures and 

examines when multilateral negotiations are most effective.  

To supplement the literature review and to gain insight into how negotiated 

procedures operate in practice, the research incorporates qualitative data from semi-

structured interviews with procurement professionals and stakeholders in both the United 
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States and Europe.25 The interviews aim to uncover insights into decision-making 

processes that cannot be discerned from a literature review. What do practitioners 

perceive to be the reasons for the varying use of multilateral negotiations across the two 

systems? 

The interview transcripts were anonymized to protect participant confidentiality 

prior to the use of generative AI for preliminary summarization. All AI-generated 

summaries were subsequently reviewed, edited, and verified against the original audio 

and anonymized transcripts by the author to ensure factual accuracy and contextual 

integrity. 

1.5 Terms 

Public Procurement – Acquisition of goods, services, or works by public authorities. 

● EU: Directive 2014/24/EU. 

● U.S.: Federal Acquisition Regulation (FAR). 

Multilateral Negotiations – Procedures where more than one supplier negotiates with 

the contracting authority. This paper uses the term multilateral negotiations to refer 

exclusively to competitive negotiated procedures involving more than one supplier, 

excluding sole-source negotiations. 

● EU: Competitive procedure with negotiation (Directive 2014/24/EU, Art. 29); 

Competitive dialogue (Art. 30). 

 
25 See Appendices A–G: Appendix A contains the interview guide; Appendices B–D summarize interviews 
with EU procurement experts, E–F with U.S. experts, and G with a global technology contractor. 
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● U.S.: Contracting by negotiation (FAR Part 15); in practice, task/delivery order 

competitions under IDIQ contracts (FAR Subpart 16.5). 

Open Tendering – Formal procurement procedures in which suppliers may submit bids 

or tenders.26 

● Sealed Bidding (U.S.) – Formal procedure without negotiations. (FAR Part 14) 

● Open Procedure (EU) – Any interested supplier may submit a tender; 

negotiations are not permitted. (Directive 2014/24/EU, Art. 27) 

● Restricted Procedure (EU) – Two-stage process where only shortlisted suppliers 

may submit tenders; negotiations are not permitted. (Directive 2014/24/EU, Art. 

28) 

Best Value (U.S.) – Optimal combination of price and non-price factors, used to evaluate 

competing offers and allow tradeoffs between cost and other criteria. (FAR 2.101; FAR 

15.101-1) 

Most Economically Advantageous Tender (MEAT, EU) – EU equivalent of best 

value, awarded based on both price and quality criteria. (Directive 2014/24/EU, Art. 67) 

Non-Price Factors – Evaluation criteria beyond cost/price (e.g., quality, innovation, 

sustainability). 

● EU: Applied through MEAT (Directive 2014/24/EU, Art. 67). 

● U.S.: FAR 15.101. 

 
26 In practice, some U.S. open tendering procedures include task/delivery order competitions (FAR Subpart 
16.5). 
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Transparency and Equal Treatment – Fundamental principles of procurement. 

● EU: Directive 2014/24/EU, Arts. 18, Recitals 1–2, 74. 

● U.S.: Competition in Contracting Act (41 U.S.C. §§ 3301–3304); FAR 1.102-

2(c). 

Chapter 2: Literature Review  

2.1 Legislative History of Negotiated Procedures27   

2.1.1 United States Federal Procurement 

The U.S. federal procurement system has historically developed through lessons 

learned during wartime.28 Federal procurement law has been governed by constant 

principles, grounded in a written set of rules, allowing for the accumulation of experience 

over several centuries29. During the Revolutionary War, the predecessor to what is now 

sealed bidding (or open or restricted procedures in the EU) emerged through a system in 

which merchants received commissions for provisioning the Continental Army30. This 

eventually matured into a more modern system in which suppliers bid for contract awards 

based on a low-price system.31 

 
27 This section is based on a paper submitted for 6508 - Comparative Public Procurement at George 
Washington University in May 2025.  
28 See Christopher R. Yukins, supra note 23, at 70.   
29 Id. 
30 See James F. Nagle, History of Government Contracting 16-54 (2d ed. 1999); Christopher R. Yukins, 
supra note 23, at 79. 
31 Id. 
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During the two World Wars, procurement practices shifted towards negotiation, 

with the view that negotiations provided a more flexible procedure able to fulfill the need 

for full utilization of the nation’s industrial strength.32 

Contracting by negotiation was introduced in the U.S procurement regulations in 

1948 and 1949 as an exception to conducting procurement through sealed bidding.33 

When passing the Armed Services Procurement Act (ASPA), Congress provided “for a 

return to normal purchasing procedures through the advertising-bid method on the part of 

the armed services.”34 However, Congress acknowledged the need for more flexible 

procedures in peacetime to some extent, allowing negotiations under seventeen 

prescribed exceptions. In 1949, Congress passed the Federal Property and Administrative 

Services Act (FPASA), which governs civilian procurement procedures. Only two of 

ASPA’s seventeen exceptions allowing for negotiations were left out of FPASA: the need 

for a facility for mobilization and requirements involving substantial investment or long 

lead-times.35 

Despite being the exception to the general rule of sealed bidding, negotiations 

became prevalent in the twentieth century.36 To ensure access to the latest innovative 

technologies, such as those in weapons and information technology, the federal 

government has increasingly relied on the private sector.  Negotiations were considered 

more suitable than sealed bidding for procuring the latest technology, allowing suppliers 

 
32 William S. Cohen, The Competition in Contracting Act, 14 PUB. CONT. L.J. 1 (1983), at 6. 
33 John Cibinic, JR., Ralph C. Nash, JR., Christopher R. Yukins & Nathaniel E. Castellano, Formation of 
Government Contracts § 6.01 (5th ed. 2023). 
34 Id, at 7, citing Senate Armed Services Committee: Armed Services Procurement Act of 1947, (80-571), 
80th Cong., 1st Sess., (July 16, 1947).  
35 See William S. Cohen, supra note 32, at 7.  
36 See William S. Cohen, supra note 32, at 8.  
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to suggest diverse solutions, and the government to communicate with them about the 

strengths and weaknesses of their proposals.37 

The ASPA was amended in 1962 to encourage formal advertising in “all cases in 

which the use of such method is feasible and practicable.”38 Still, the negotiated 

procedures continued to prevail.  

In December 1972, the Commission on Government Procurement completed its 

two-year-long work and submitted its report to Congress.39 The Commission 

recommended that sealed bidding, one of “the greatest safeguards against favoritism, be 

preferred whenever market conditions are appropriate for its use.”40 At the same time, the 

Commission recommended that negotiations should be authorized as “an acceptable and 

efficient alternative to formal advertising.”41 The Commission recognized that when a 

procurement requires imprecise, changeable, and sometimes unique products and 

services, competition cannot be achieved through sealed bidding.42 It was stated that 

“[t]he point is not that there should be more negotiation and less advertising but that 

competitive negotiation should be recognized in law for what it is; namely, a normal, 

sound buying method which the Government should prefer when market conditions are 

not appropriate for the use of formal advertising.”43 

In his opening statement during the Senate hearing on what became the 

Competition in Contracting Act of 1984 (CICA), Senator John Tower emphasized that 

 
37 See Christopher R. Yukins, supra note 23, at 81. 
38 Legislative History of the Armed Forces Procurement Act of 1947, Amendment: Pub. L. No. 87-653, 76 
Stat. 528 (1962). 
39 Comm’n on Gov’t Procurement, Report of the Commission on Government Procurement, vol. 1 (1972). 
40 Id, at 20. 
41 Id. 
42 Id, at 21. 
43 Id. 
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competition is at the very heart of the U.S. economic system: “Our economic system 

presumes that anyone will have the opportunity to compete in the marketplace, and that 

consumers will obtain the best products at the fairest price as a result of such competition. 

The Federal Government certainly deserves nothing less.”44  

The Competition in Contracting Act (CICA) was enacted in 1984 to increase the 

use of competition in Government contracting and to impose more stringent restrictions 

on the awarding of non-competitive, sole-source contracts.45 Agencies were required to 

use competitive procedures, either sealed bids or competitive proposals, unless a statutory 

exception applied.46 The restrictions on the use of competitive proposals and the 

requirement for written justification were removed. As a result, CICA put multilateral 

negotiations on par with sealed bidding as an acceptable competitive procurement 

method, to “ensure their use when appropriate.”47 

Under the current regulatory framework, government agencies may request 

competitive proposals after a determination that sealed bids are not appropriate.48 An 

executive agency shall solicit sealed bids if there is sufficient time for the process, the 

award will be based solely on price or price-related factors, and no discussions with 

offerors are required. Additionally, there must be a reasonable expectation of receiving 

more than one sealed bid. 

The U.S. experience shows how the federal procurement system has adapted as 

procurement needs have become more complex. Rigid, price-only methods have 

 
44 Competition in Contracting Act of 1983: Hearings on S. 338 Before the Comm. on Armed Services, 98th 
Cong. 98-385, at 41 (1983) (opening statement of senator John Tower, chairman).   
45 H.R. REP. NO. 98-861, at 1421 (1984) (Conf. Rep.). 
46 Id. 
47 H.R. REP. NO 98-861, at 1422 (1984) (Conf. Rep.). 
48 41 U.S.C. § 3301(b)(1)(B); FAR 6.401(b).     
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gradually given way to procedures that allow discussion and greater discretion. Sealed 

bidding remained the formal default for much of the twentieth century, and negotiation 

was an exception grounded in wartime necessity. However, in practice, agencies 

increasingly relied on negotiation to meet technological and operational demands. 

Multilateral negotiations eventually became a regular and essential tool for 

agencies, reflecting a recognition that meaningful competition sometimes requires 

flexibility rather than strict rules. Similar tensions between transparency and flexibility 

also shaped the development of procurement law in the European Union, although in a 

different institutional and economic setting. The following section examines how the EU 

responded to these challenges and how its legislative path compares with the U.S. federal 

approach.  

2.1.2 European Union Public Procurement 

European politicians began to build what is now known as the European Union as 

a peacekeeping mission after World War II. Economic integration among the European 

nations was seen as necessary for economic recovery, national reconstruction, and the 

restoration of secure trading connections.49 

The Treaty on the Functioning of the European Union (TFEU) does not explicitly 

mention public procurement but prohibits discrimination while promoting the European 

internal market through provisions on free movement of goods, freedom of 

establishment, and freedom to provide services.50  As a practical matter, the development 

of the European Union’s integrated common market required policymakers to include 

 
49 Martin J. Dedman, The Origins and Development of the European Union 1945-2008: A History of 
European Integration 12-13 (Taylor & Francis Group, 2nd ed. 2009). 
50 Consolidated Version of the Treaty on the Functioning of the European Union art.26, Oct. 26, 2012, 2012 
O.J. (C 326) 47.  
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public procurement as well to ensure a coherent framework for integration and 

development. 

In addition to the general regulation of the functioning of the European Union, it 

was therefore considered necessary also to require transparent public award procedures, 

so public authorities could not hide discriminatory practices “under a cloak of 

discretion.”51 In the earliest EU procurement directives of 1971 and 1976, the only 

procurement procedures available to contracting authorities were open and restricted 

procedures.52 Procedures that allowed negotiations were not mentioned. Contracting 

authorities could award contracts without following the procedures set out in the 

directives only in exceptional circumstances. These included situations where no tenders 

were received in an open or restricted procedure, the tenders were unacceptable, only one 

contractor could carry out the contract for technical or artistic reasons, or because of 

exclusive rights.53 

The concept of negotiated procedures was introduced in the EU procurement 

directives at the same time as service contracts were first regulated. In the early 1990s, 

EU public procurement was regulated by three directives governing service-, supply-, and 

public works contracts, respectively.54 Still, negotiated procedures were permitted only in 

exceptional circumstances in which open or restricted procedures were unsuitable.  

 
51 Sue Arrowsmith & Steen Treumer, Competitive Dialogue in EU Procurement 8 (Sue Arrowsmith & 
Steen Treumer eds., Cambridge University Press 2012).     
52 Council Directive 71/305/EEC of July 26, 1971, concerning the co-ordination of procedures for the 
award of public works contracts, 1971 O.J. (L 185) 5 (EC); Council Directive 77/62/EEC of Dec. 21, 1976, 
coordinating procedures for the award of public supply contracts, 1976 O.J. (L 13) 1 (EC).  
53 Id., Articles 9 and 6 respectively.  
54 Council Directive 92/50/EEC of June 18, 1992, relating to the coordination of procedures for the award 
of public service contracts, O.J (L 209) 1 (EC); Council Directive 93/36/EEC of June 14, 1993, 
coordinating procedures for the award of public supply contracts, O.J (L 199) 1 (EC), Council Directive 
93/37/EEC of June 1, 1993, concerning the coordination of procedures for the award of public works 
contracts , O.J (L 199) 54 (EC). 



16 

In the services directive, it was recognized in the preamble that the rules 

governing procurement of supplies and works could also be appropriate for services, but 

that it could be necessary to “take into account special aspects of procurement of 

services, such as the choice of the negotiated procedure.”55 The use of negotiated 

procedure with prior publication would be suitable where the service could not be 

“specified with sufficient precision, particularly in the field of intellectual services, with 

the result that such a contract cannot be awarded by selection of the best tender in 

accordance with the rules governing the open and restricted procedures.”56 

Negotiated procedures were also introduced in the directives governing supplies 

and works (construction contracts), but these procedures were to be considered 

“exceptional and therefore only applicable in certain limited cases.”57 

In 2004, Directive 2004/18/EC replaced the earlier procurement directives with a 

single legislative framework for public procurement in the EU.58 In addition to the 

negotiated procedure, competitive dialogue was added as a permitted award procedure to 

provide contracting authorities with greater flexibility.  

In the current procurement directive, 2014/24/EU,59 the EU now recognizes the 

need for flexible procedures to increase cross-border trade and for contracting authorities 

to achieve satisfactory outcomes in complex procurements.60 However, the general rule 

remains to use either open or restricted procedures. The competitive procedure with 

 
55 Council Directive 92/50/EEC, recitals.  
56 Council Directive 92/50/EEC, recitals. 
57 Council Directive 93/36/EEC & 93/37/EEC, preamble. 
58 Directive 2004/18, of the European Parliament and of the Council of 31 March 2004 on the coordination 
of procedures for the award of public works contracts, public supply contracts and public service contracts, 
2004 O.J. (L 134) 114 (EC). 
59 Directive 2014/24, of the European Parliament and of the Council of 26 February 2014 on public 
procurement and repealing Directive 2004/18/EC, 2014 O.J. (L 94) 65 (EU). 
60 Directive 2014/24/EU recital 42 
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negotiations must be accompanied by adequate safeguards to ensure observance of the 

principles of equal treatment and transparency.61  

Directive 2014/24/EU, Article 26, provides contracting authorities with a choice 

between five different procurement procedures that Member States must provide for in 

their domestic law. Open or restricted procedures can be utilized without meeting any 

requirements. Competitive procedures with negotiation or competitive dialogue can be 

applied in certain situations, as provided in Article 26(4). This includes situations in 

which needs require readily adaptable solutions, involve design or innovation, or 

necessitate negotiations due to complexity, risk, or technical uncertainty. 

The early development of EU procurement law shows a system that prioritized 

market integration and nondiscrimination over procedural flexibility. Negotiated 

procedures appeared gradually and were allowed only in exceptional circumstances. Over 

time, the EU, like the United States, faced procurement needs that rigid procedures could 

not meet. This led to the introduction of the competitive procedure with negotiation and 

competitive dialogue, designed as structured mechanisms to provide flexibility. These 

changes reflect broader policy goals, especially transparency, equal treatment, and the 

functioning of the internal market. The following section examines how these goals 

compare with U.S. federal procurement objectives and how different priorities have 

shaped each system’s approach to flexible procedures.  

 

 

 

 
61 Directive 2014/24/EU recital 45.  
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2.1.3 Policy Goals 

Ensuring equal access to the European internal market is the chief goal of 

European procurement law and is given practical effect through the principles of equal 

treatment, non-discrimination, mutual recognition, proportionality, and transparency.62 In 

contrast, the United States federal government is primarily concerned with fostering 

optimal competition in public procurement, as this produces the best value for money.63  

The European Union has historically been reluctant to allow contracting 

authorities to use negotiated procedures in public procurement. Negotiations have been 

seen as precluding equal treatment and optimal transparency, thereby limiting 

competition.64 

To fully utilize the potential of a negotiated procedure, the contracting authority 

must have some flexibility in carrying out its tasks to achieve its desired effect of 

ensuring value for money.65 This means that the procurement regulation must reflect trust 

in the contracting authority’s ability to conduct negotiations in alignment with the 

objectives of the rules.66  

 
62 Directive 2014/24/EU recital 1. 
63 Steven L. Schooner, Desiderata: Objectives for a System of Government Contract Law, 11 Pub. 
Procurement L. Rev. 103 (2002), at 2-3. 
64 Michael Steinicke, Public procurement and the negotiated procedure – a lesson to learn from US law?, 
22(8) E.C.L.R. 331, 332-336 (2001) at 332. 
65 Bernard Hoekman & Bedri Kamil Onur Taş, Discretion and Public Procurement Outcomes in Europe, 
82 Journal of Comparative Economics (2024). Their empirical study across 33 European countries found 
that more restrictive practices regarding the exercise of discretion are associated with higher average 
contract prices, particularly in countries with high government effectiveness.  
66 See Rodrigo Carril, Rules Versus Discretion in Public Procurement, BSE Working Paper 1232 (2021). 
The author uses empirical data to show that increased discretion can be optimal as bureaucratic 
misalignment is reduced. An efficient public procurement system hinges on striking a balance between 
rules and discretion. It is argued that the U.S. federal government could obtain more value for money from 
procurement contracts moving the balance in the direction of more discretion.  
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In Europe, it is believed – at least to some extent – that contracting authorities will 

prioritize local interests within their national jurisdiction.67 This results in an assumption 

that contracting authorities will base their award decisions not only on achieving best 

value for money, but also on considerations that promote local interests, such as 

stimulating local businesses.68 

In the United States, competition is regarded as a means of achieving the best 

value for money, with negotiations serving as a mechanism to optimize competition. 

Accordingly, the contracting officers are expected to base their procurement decisions 

primarily on considerations that deliver best value for money.69 The 1972 Commission on 

Government Procurement described negotiations as using specifications asking “the 

seller to recommend the combination of those aspects of the solicitation he thinks will 

represent the best deal to the Government.”70 Furthermore, the Commission held that 

many procurements involve items that are not sufficiently comparable to others available 

in the same market, and that in such cases, negotiation affords the best opportunity to 

obtain the most effective competition.71 

 
67 Michael Steinicke, supra note 64, at 337. 
68 Id.  
69 Id.  
70 Comm’n on Gov’t Procurement, supra note 39, at 19. 
71 Id.  
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The implications of these differing policy approaches are reflected in each 

system’s use of competitive procedures. In the EU, nearly all above-threshold contract 

awards are conducted through competitive procedures, most of which are open 

procedures.72 This reflects a regulatory culture that treats openness and transparency as 

central to ensuring equal treatment. By contrast, in U.S. federal procurement, a 

significantly larger share of contracts is awarded through noncompetitive or limited 

competition procedures:73 

 

The statistical evidence suggests a different balance between competition and 

flexibility in the two systems. While EU policy safeguards market access through formal 

openness, the U.S. federal system incorporates operational flexibility as a legitimate 

means of achieving efficiency and value for money. Consequently, negotiated and 

limited-competition procedures are more prevalent in U.S. federal procurement, 

 
72 Comm’n Staff Working Document, Evaluation of Directive 2014/23/EU on Concessions, Directive 
2014/24/EU on Public Procurement and Directive 2014/25/EU on Utilities, SWD (2025) 332 final, at 23 
(Eur. Comm’n Oct. 14, 2025) (citing World Bank, European Union: Competition in Public Procurement 
216 fig.83 (2025)). 
73 Id, at 217 fig.84. 
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reflecting a policy that views flexibility as compatible with, rather than in conflict with, 

effective competition.  

2.1.4 Conclusion 

The review of the legislative history of multilateral negotiations suggests that U.S. 

federal procurement evolved in a manner similar to the action patterns of private 

purchasers adapting to developments and changes in market conditions. The demand for 

access to the latest technology and the reliance on the private sector to meet these needs 

have led to significant dependence on negotiations, despite the legislator’s initial 

hesitation to place negotiations on par with sealed bidding.  

In the United States, public procurement practices rely on the assumption that 

competitive negotiations facilitate a better understanding of and use of private-sector 

expertise. This assumption implies that suppliers are best positioned to identify and 

present the most suitable solution to the Government, especially in complex 

procurements.  

In the EU, procurement regulation has not evolved in line with developments in 

the private market. Despite recognizing the need for flexible procedures in some 

situations, the goal of promoting the European internal market and avoiding 

discriminatory practices has led the EU to remain committed to maintaining a preference 

for open or restricted procedures, as these are deemed more transparent and therefore 

ensure equal treatment. 

Differences in perspectives on procurement regulations can affect the approach to 

potential rulemaking. Seeking inspiration from private market participants on best 
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practices can yield insights beyond viewing them solely as potential suppliers, providing 

feedback on how the regulations facilitate or hinder market access. 

2.2 Current Approaches to Negotiations74 

The EU procurement directives have historically regulated only the exceptional 

cases in which contracting authorities may use negotiated procedures, not the conduct of 

negotiations. When access to the negotiated procedure is limited, the risk of non-

compliance with the principles of transparency and equal treatment is minimized. 

However, as Professor Michael Steinicke suggested back in 2001, an alternative solution 

would be to regulate the procedure itself to ensure compliance with the transparency and 

equal treatment principles.75  

The 2014 EU procurement directive currently includes procedural safeguards for 

conducting multilateral negotiations. Article 29, paragraph 5, and Article 30, paragraph 3 

provide rules ensuring equal treatment for all bidders, nondiscriminatory communication, 

information requirements, advance notices of changes to procurement documents, and 

protection of confidentiality. Still, open and restricted procedures remain dominant in the 

EU. 

The award procedures that the EU Member States are permitted to use are listed 

exhaustively in the procurement directive.76 Open or restricted procedures are widely 

available, while the competitive procedure with negotiation and competitive dialogue is 

limited to specific circumstances, such as complexity, innovation, or the inability to 

 
74 This section is based on a paper submitted for 6508 - Comparative Public Procurement at George 
Washington University in May 2025. 
75 Michael Steinicke, supra note 59. 
76 C-299/08 European Commission v. French Republic ECLI:EU:C:2009:769, paragraph 28 and 29.  
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define the procurement’s technical specifications precisely.77 Open and restricted 

procedures enable the assessment of qualitative elements of submitted bids, in addition to 

price. This means that the need to assess qualitative aspects does not justify conducting 

negotiations. 

In contrast, under sealed bidding procedures in U.S. federal procurement, the only 

allowed evaluation factors are price or price-related criteria.78 If the public agency wants 

to evaluate qualitative aspects of the offers in addition to price, it must utilize contracting 

by negotiation.79 While negotiations are prohibited in sealed bidding, contracting officers 

can allow bidders to cure any “minor informality or irregularity” in a bid, provided the 

defect is immaterial and does not affect the substance of the offer.80 In contrast, 

negotiated procedures allow for broader exchanges, including both clarifications and 

discussions.81  

The U.S. federal procurement regulation provides several approaches to source 

selection under negotiated procedures.82 Conversely, the EU procurement directive does 

not contain different approaches to source selection. In U.S. federal procurement, source 

selection is made on a best-value continuum. On one side of the continuum is the best-

value trade-off, in which source selection is based on a balance between cost and 

qualitative factors. At the opposite end of the best-value continuum is the lowest-price 

technically acceptable (LPTA) process.  

 
77 Directive 2014/24/EU art. 26 (iv). 
78 The Federal Acquisition Regulations (FAR) Part 14.  
79 FAR Part 15. 
80 FAR 14.405, Minor informalities or irregularities in bids. See also FAR 14.407, regarding the 
verification of apparent clerical mistakes. 
81 FAR 15.306, Exchanges with offerors after receipt of proposals. 
82 FAR Part 15. 
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In the LPTA process, cost or price plays the dominant role. The process is 

typically used when requirements are clearly definable, the performance risk is minimal, 

and there is no significant need for development work.83 

The LPTA process does not entail a qualitative assessment of offers beyond 

technical acceptability. It can appear similar to the EU’s open and restricted procedures, 

as both rely on fixed technical solutions submitted by the offerors. Although qualitative 

assessment of offers is permitted under the EU’s open and restricted procedures, such 

assessments occur within a framework that prohibits negotiation. By contrast, in U.S. 

federal procurement, even price-driven procurements conducted under the LPTA process 

are conducted within a negotiated procedural setting. In all U.S multilateral negotiations, 

including LPTA processes, contracting officers may exchange information with offerors, 

including both clarifications and discussions.84  

The distinction between clarifications and discussions was illustrated in the U.S 

Government Accountability Office (GAO) bid protest decision in International Waste 

Industries.85 The agency had used an LPTA source selection process and engaged in 

communications labeled “clarifications.” However, because these communications 

allowed the awardee to revise portions of its quote to become compliant, the GAO ruled 

that they were “quintessentially the nature of discussions, not clarifications.”86 Under 

traditional FAR rules, if an agency holds discussions with one bidder, it must generally 

do so with all bidders in the competitive range. In this case, the protestor’s bid and 10 

 
83 FAR 15.101framework. 
84 FAR 15.306, Exchanges with offerors after receipt of proposals. This section defines the different levels 
of exchange: clarifications (limited) and discussions (which allow for proposal revisions). 
85 International Waste Industries, B-411338 (July 7, 2015).   
86 Id, at 6. 
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others were deemed unacceptable, and discussions were only held with the highest-priced 

bidder.87 

A GAO report (19-691) found that in FY 2018, the U.S. Department of Defense 

(DOD) used the LPTA process in 25 percent of competitive contracts over $5 million, 

while selected civilian agencies used it in 7 percent of contracts.88 Civilian agency 

officials provided that the LPTA process was rarely suitable for their typically complex 

acquisitions, such as professional services or information technology systems. In these 

cases, it was deemed more efficient for the industry to propose solutions rather than 

having them respond to narrowly defined requirements.89  

Although discussions are permitted under the LPTA process, their scope is 

limited, as the process is intended for procurement where requirements can be clearly 

defined.90 Nevertheless, the possibility of engaging in discussions under LPTA processes 

distinguishes it from open or restricted procedures under the EU procurement directives, 

which do not permit discussions. In U.S. federal procurement, discussions under FAR 

15.306 are an integral part of the process, intended to preserve competition and allow 

correction of technical deficiencies. By contrast, the EU’s strict prohibition on 

substantive communication with the offerors in open and restricted procedures forces 

contracting authorities to reject offers that could otherwise be remedied. Even if used 

 
87 The distinction between clarifications and discussions may disappear with the Revolutionary FAR 
Overhaul (RFO). RFO replaces the term “discussions” with “negotiations.” The overhauled text at FAR 
15.204-2(2) provides that further negotiations with a particular offeror do not obligate the contracting 
officer to engage in identical negotiations with all other offerors, effectively dismantling the rigid “equal 
discussions” concept that led to the decision in International Waste Industries. See FAR Overhaul - FAR 
Part Deviation Guide, FAR Overhaul - FAR Part Deviation Guidance | Acquisition.GOV (last accessed 
12/26/25).  
88 GAO-19-691, Federal Contracting: Information on Agencies' Use of the Lowest Price Technically 
Acceptable Process (Sept. 2019) at 13, https://www.gao.gov/assets/gao-19-691.pdf.  
89 Id, at 14-15. 
90 FAR 15.101-2(a). 
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sparingly, discussions can help avoid unnecessary rejection of viable bids. In this regard, 

the LPTA process may be more effective than the EU’s default procedures. 

Clarifications of the bids are the only opportunity for EU public authorities to 

communicate with the offerors in open or restricted procedures.91 A request for 

clarification may be made only if it complies with the principles of equal treatment and 

transparency, which construe clarifications in EU regulation narrowly. The European 

Court of Justice (ECJ) in SAG ELV Slovensko and Esaprojekt emphasized that 

clarifications must not alter the substance of an offer, which is more like the submission 

of a new offer.92 The strict interpretation of access to clarifications limits its flexibility, 

even in situations where minor issues could be resolved through discussion.  

The Revolutionary FAR Overhaul is a reform initiative aimed at fundamentally 

restructuring the U.S. Federal Acquisition Regulation.93 In the Revolutionary FAR 

Overhaul, the “Highest technically rated with a fair and reasonable price approach” was 

added to the best-value continuum.94 This development reflects a recognition that the 

U.S. government sometimes prioritizes technical superiority to the point that meaningful 

 
91 Directive 2014/24/EU article 56(3).  
92 Case C-599/10, SAG ELV Slovensko a.s. & Others v. Úrad pre verejné obstarávanie, EU:C:2012:191, 
2012 E.C.R. I-0000, 2012 O.J. (C 143) 9 (Mar. 29, 2012); Case C-387/14, Esaprojekt sp. z o.o. v. 
Województwo Łódzkie, EU:C:2017:338, 2017 E.C.R. I-0000, 2017 O.J. (C 205) 13 (May 4, 2017). 
93 The Revolutionary FAR Overhaul originated in a Trump Administration initiative to modernize and 
deregulate federal procurement. In April 2025, President Trump directed that the Federal Acquisition 
Regulation be rewritten within 180 days and that all non-statutory procurement regulations be reviewed for 
potential elimination within four years. See Exec. Order No. 14,275, 90 Fed. Reg. 16,447 (Apr. 15, 2025), 
available at Restoring Common Sense to Federal Procurement – The White House. The initiative signaled 
an unprecedented deregulatory ambition that continues to shape FAR Council reform efforts. 
94 The “Highest technically rated with a fair and reasonable price” approach was introduced as part of the 
FAR Council’s Revolutionary FAR Overhaul launched in August 2025; The Office of Federal Procurement 
Policy Launches Landmark Update to FAR, Ushering in a New Era for Commercial Buying – The White 
House. This source selection approach is intended to provide a formal framework for awards in which 
technical superiority is prioritized over price. Although now incorporated into the revised best-value 
continuum, the overhaul has not yet been full adopted across all federal agencies; FAR Overhaul - FAR 
Part Deviation Guidance | Acquisition.GOV.  
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price comparisons become secondary. It illustrates how the U.S. best-value continuum 

has expanded not only at the price-driven end of the spectrum through LPTA, but also at 

the quality-driven end. This reinforces the U.S. overarching trend toward greater 

flexibility in negotiated procurement.  

2.2.1 Conclusion 

U.S. procurement officials may intentionally avoid discussions in LPTA 

processes to avoid long lead times and reduce transaction costs. Although the LPTA 

process has its limitations, it provides valuable insights for EU reform. Its value lies not 

in its price focus but in how it operationalizes flexibility within a controlled framework. 

The U.S. model demonstrates that allowing some discussions within clearly defined 

boundaries can avoid inefficiencies associated with rigid procedures. Properly structured, 

transparent discussions conducted within defined parameters can prevent unnecessary 

exclusion of otherwise viable offers while maintaining the integrity of the competition. 

Engaging with bidders without changing the nature of the contract may be better suited to 

striking a better balance between administrative effectiveness, transparency, fairness, and 

value for money.  

The LPTA approach to source selection under negotiated procedures in the United 

States differs from open or restricted procedures in the EU Directives in that the public 

agency may engage in exchanges of information with the offerors.95 These exchanges can 

include both clarifications and discussions. This perspective makes it easier to recognize 

that discussions can be helpful not only when public agencies are unable to define their 

needs precisely, but also when suppliers’ bids are not formulated precisely. 

 
95 FAR 15.101-2(b)(4).  
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Drawing on U.S. practices of placing source selection under negotiated 

procedures on a best-value continuum, the EU could strike a better balance between 

administrative efficiency and procedural integrity. The EU could move toward a more 

flexible model that still safeguards transparency, while introducing well-regulated 

negotiation. This would allow contracting authorities to correct minor deficiencies and 

secure better value without undermining equal treatment.  

2.3 Approaches to Bid Evaluation 

This section examines how bid evaluations under negotiated procedures are 

conducted in the U.S. federal procurement system and the EU procurement system. In the 

U.S., agencies evaluate proposals along a price-quality continuum, balancing cost with 

qualitative factors while preserving discretion and flexibility. In the EU, evaluations 

follow the Most Economically Advantageous Tender (MEAT) standard, emphasizing 

transparency and objective award criteria. Comparing the approaches in the two systems 

helps explain why negotiated procedures are used far more frequently in U.S. federal 

procurement, where flexibility allows adaptation to complex and innovative 

procurements.  

2.3.1 United States Federal Procurement 

In U.S. federal procurement, negotiated contracts are awarded to the proposal that 

offers the best value for the money.96 Agencies use two main approaches along a price-

quality continuum: Lowest Price Technically Acceptable (LPTA), or a tradeoff process 

 
96 FAR 15.101; 15.302.  
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that balances price with non-price factors.97 This continuum applies specifically to 

negotiated procurements. 

A tradeoff process allows cost or price to be considered alongside non-cost 

factors. This means the Government can choose a proposal that is not the lowest-priced. 

The rationale for such trade-offs must be documented, and the benefits must justify the 

higher cost.98  

Under FAR 15.304(d), agencies are required to disclose all evaluation factors and 

significant subfactors in the solicitation and clearly state their relative importance. U.S. 

disclosure requirements are more flexible than in the EU, as agencies may specify 

whether non-price factors are (i) significantly more important, (ii) approximately equal, 

or (iii) significantly less important than cost or price. This flexibility contrasts with the 

EU procurement system, in which the relative weighting of award criteria must be 

specified more rigidly, thereby limiting the contracting authority’s ability to adapt when 

evaluating offers. 

Once proposals are received, FAR 15.305(a) governs the evaluation of proposals. 

Agencies must assess proposals only on the specified factors and subfactors, using any 

rating method, including color/adjectival ratings, numerical weights, or rankings. The 

evaluation must document strengths, deficiencies, key weaknesses, and risks. FAR 1.102-

2(c)(3) emphasizes fair, impartial treatment of all contractors, without requiring identical 

treatment.  

 
97 Id. 
98 FAR 15.101-1. 
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The goal of U.S. source selection is to select the proposal that offers the best 

value.99 GAO assesses whether evaluations are “fair, reasonable, and consistent with the 

evaluation criteria,” highlighting that assessments must be tied to the stated criteria yet 

still rely on evaluative discretion.100   

While FAR provides the procedural framework for evaluating proposals, real-

world application demands that government agencies look beyond the written criteria and 

formal rating methods. GAO decisions consistently emphasize that point-based 

evaluations are only evaluation tools and that the final award decision is discretionary, 

based on whether qualitative factors justify a higher price.101  

In Harrison Sys., Ltd.,102 the Request for Proposals (RFP) weighed technical 

factors at 70 percent and price at 30 percent, with the award going to the offer with the 

highest combined score. Although the protester had the highest score, the contracting 

officer found no meaningful technical superiority over the other offeror, which offered 

the lower price. The GAO held that when point differences do not accurately reflect the 

actual technical merit, an award may properly be made to the lower-priced offeror, even 

if it has a lower total score. GAO cautioned that rigid numerical formulas limit agency 

flexibility and discretion and risk the appearance of arbitrariness if the agency deviates 

from the point scores.  

 
99 FAR 15.302. 
100 See e.g. Lawrence Battelle, Inc., B-404775, 2011 CPD. 
101 John Cibinic, JR., Ralph C. Nash, JR., Christopher R. Yukins & Nathaniel E. Castellano, Formation of 
Government Contracts § 6.07 (5th ed. 2023). 
102 Harrison Sys., Ltd., 63 Comp. Gen. 244 (B-212675), 84-1 CPD. 
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In C&B Constr., Inc.,103 GAO reinforced that selection cannot rely solely on point 

systems without documentation of the rationale or underlying analysis supporting the 

point scores. These cases emphasize that evaluation tools serve as guides rather than 

constraints in source selection decisions. 

These GAO decisions reflect a broader principle noted by scholars. Professor 

Christopher Yukins highlights that U.S. procurement intentionally preserves flexibility 

for agencies during the evaluation process, observing that “rigid loss of discretion would 

rob officials’ of their ability to consider, and weigh, new and innovative solutions put 

forward by offerors.”104 This principle is reinforced by GAO decisions holding that 

source selection authority may not rely solely on formulas. Professor Yukins further 

stresses that while rigid scoring can reduce corruption risks, it also removes adaptivity 

and innovation, resembling sealed bidding/open tendering, where outcomes depend on 

criteria fixed before market entry.105  

Beyond FAR-based procedures, U.S. agencies also have access to authorities such 

as the Other Transaction Authority (OTA), which permits negotiated agreements outside 

the standard FAR framework.106 The Other Transaction Authority allows significant 

flexibility in developing an appropriate award process to leverage industry innovation 

and enables an outcome-focused acquisition strategy.107 Although OTA is not a new 

invention, its policy significance has increased over time. The March 2025 Hegseth 

 
103 C&B Constr., Inc., B-401988.2, 2010 CPD. 
104 Christopher R. Yukins, The U.S. Federal Procurement System: An Introduction, 3 Upphandl. Rättslig 
Tidskr. 69, 84 (2017) (referencing data from the Federal Procurement Data System compiled by Umer 
Chaudhry).   
105 Id.  
106 10 U.S.C. §§ 4021-4022 (authorizing transactions other than contracts, grants, or cooperative 
agreements for research and prototype projects, including follow-on production).  
107 U.S. Dep’t of Def., Other Transactions Guide 18-19 (Version 2.0, July 2023). 
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Memo directs the Department of Defense (DoD) to adopt the Software Acquisition 

Pathway (SWP) for software development and to treat OTAs and Commercial Solutions 

Openings as the default solicitation and award approaches.108 Such authorities exemplify 

the U.S. institutional commitment to negotiation-oriented procurement, extending 

flexibility beyond the standard FAR framework.   

These insights underscore the balance in U.S. federal procurement between 

structured evaluation and the need for discretion in selecting the best value. The U.S. 

federal system prioritizes flexibility, allowing agencies to weigh qualitative factors 

alongside price and exercise discretion in awarding contracts. The following section 

examines the EU system, showing how its emphasis on objective criteria and procedural 

safeguards shapes bid evaluation and limits evaluator discretion. 

2.3.2 European Union Procurement 

In the EU, public contracts shall be awarded based on the most economically 

advantageous tender (MEAT).109 Contracting authorities can identify MEAT either based 

on price or cost alone, or on the best price-quality ratio, assessed based on award criteria 

that include qualitative, environmental, and/or social aspects linked to the subject matter 

of the contract. This approach is conceptually similar to the U.S. tradeoff approach, in 

which non-price factors are considered alongside price. However, in the EU, the relative 

importance of these factors is typically more prescriptive. 

 
108 Pete Hegseth, Directing Modern Software Acquisition to Maximize Lethality, 7 Mar. 2025, available at 
https://media.defense.gov/2025/Mar/07/2003662943/-1/-1/1/DIRECTING-MODERN-SOFTWARE-
ACQUISITION-TO-MAXIMIZE-LETHALITY.PDF. 
109 Directive 2014/24/EU, Article 67(1).  
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The EU Procurement Directive emphasizes transparency and disclosure. 

Contracting authorities must disclose the relative weighting of award criteria in the 

procurement documents, and if weighting is “not possible for objective reasons,” such as 

the complexity of the contract, rank the award criteria by importance.110 In contrast, U.S. 

agencies may indicate relative importance qualitatively (e.g., significantly more or less 

important than price), providing greater discretion.  

Award criteria in the EU cannot confer “an unrestricted freedom of choice” on the 

contracting authority.111 They must be supported by specifications that enable verification 

of the information provided by tenderers. Recital 90 of the 2014 Directive emphasizes 

that contracts should be awarded based on “objective criteria” that ensure transparency, 

non-discrimination, and equal treatment, and that the award criteria must be capable of 

“objective comparison” of the relative value of the tenders in the evaluation process. This 

emphasis on objective criteria contrasts somewhat with U.S. procurement, which 

emphasizes the ability to exercise judgment in evaluating offers. 

The statement of award criteria and their weighting limit the contracting 

authority’s discretion. However, within this framework, contracting authorities retain 

discretion to determine the evaluation method for identifying the MEAT. There is no EU 

requirement to disclose the evaluation method in the procurement documents. The 

European Court of Justice (ECJ) held in case C-6/15, TNS Dimarso, that “an evaluation 

committee must be able to have some leeway in carrying out its task and, thus, it may, 

without amending the contract award criteria set out in the tender specifications or the 

 
110 Id. 
111 Directive 2014/24/EU, Article 67(4).  
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contract notice, structure its own work of examining and analysing the submitted 

tenders.”112 

Some contracting authorities choose to disclose the evaluation method to promote 

quality bids. As noted by Kristian Jåtog Trygstad, partner at the Norwegian law firm 

Mageli, disclosing methods can make evaluations more robust to judicial review, as 

suppliers can adapt their bids accordingly.113 At the same time, Trygstad suggests that 

evaluation methods should be disclosed only when appropriate, e.g., in routine-based 

procurement.  

Some national laws go further than EU procurement law requires. For example, 

under Danish procurement law, contracting authorities are required to disclose the 

evaluation method in the procurement documents.114 Although the Danish requirement 

exceeds the requirements of EU procurement law, it reflects the European preference for 

transparency over flexibility in the evaluation process. This illustrates Trygstad’s point 

that disclosure can enhance predictability for suppliers, although it may limit evaluator 

discretion in complex procurements. 

Trygstad also highlights a tension in setting evaluation methods: authorities can 

assess bids more effectively when they are familiar with their content, but this may risk 

favoring one supplier.115 This tension is exemplified in the TNS Dimarso case, where the 

 
112 C-6/15, TNS Dimarso NV v. Vlaams Gewest, ¶ 29, CJEU (July 14, 2016), 
https://curia.europa.eu/juris/document/document.jsf?docid=181685&doclang=EN.  
113 Kristian Jåtog Trygstad, Tildeling av offentlige kontrakter: Rettslige vurderinger i tildelingsfasen ved 
offentlige anskaffelser [Award of Public Contracts: Legal Assessments in the Award Phase of Public 
Procurement] 354 (2d ed. 2017) (Gyldendal Akademisk) (in Norwegian).  
114 Konkurrence- og Forbrugerstyrelsen, Udbudsloven – Vejledning om udbudsreglerne [The Public 
Procurement Act – Guidance on Procurement Rules] 234, pt. 10.4 (2d ed. 2024), 
https://kfst.dk/media/ua3fml2r/udbudsloven-vejledning-om-udbudsreglerne-a.pdf 
115 Kristian Jåtog Trygstad, supra note 113, at 356.  
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ECJ recognized that flexibility is sometimes necessary, stating that authorities must be 

able to adapt their methods to the circumstances of the case.116 However, this was not 

decisive in the outcome of the case. The ECJ emphasized that, to avoid favoritism, the 

evaluation method must not be determined after the offers are opened.117 Specifically, 

determining the evaluation method post-opening is acceptable only when pre-opening 

determinations were not possible for demonstrable reasons.118 

The TNS Dimarso case illustrates the EU’s balancing of flexibility, transparency, 

and predictability. Strict procedural safeguards constrain evaluation methods to prevent 

favoritism. This contrasts with the U.S. federal system, where government agencies may 

exercise post-evaluation judgment, provided that it is documented and consistent with the 

disclosed criteria, reflecting a broader tolerance for discretionary decision-making. 

2.3.3 Conclusion  

Both the EU and the U.S. procurement systems emphasize transparency and 

disclosure requirements. While transparency shapes evaluations in both systems, the 

practical effects differ: the U.S. prioritizes agency discretion and flexibility, whereas the 

EU prioritizes transparency and limits discretion through objective criteria and procedural 

safeguards. 

In the EU, the MEAT standard governs open, restricted, and negotiated 

procedures alike, with non-price criteria applicable to all. Negotiated procedures are 

intended to provide greater flexibility than open or restricted procedures. Still, if MEAT 

 
116 Case C-6/15, TNS Dimarso, ¶ 30. 
117 Id, ¶ 31.  
118 Id. 
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already applies across the board, the added value of negotiations may be seen by 

practitioners as limited. This raises the question of whether EU contracting authorities 

fully exploit the flexibility that negotiated procedures are meant to offer. 

The U.S. system maintains a clear separation between sealed bidding and 

competitive negotiations. Sealed bidding is strictly price-based, whereas qualitative 

criteria are reserved for competitive negotiation. This structural distinction enables the 

evaluation of innovative solutions without resorting to a rigid or price-only approach. As 

Professor Yukins observes, overly formulaic evaluations risk undermining flexibility by 

reducing negotiations to a sealed-bid exercise. Written exchanges and negotiations are 

therefore essential to safeguarding agency discretion. 

Neither the FAR nor the EU directives prescribe a specific methodology for 

evaluations. In both systems, the practical level of flexibility depends less on legal 

restrictions than on how competitions are designed. The contrast lies in where discretion 

is embedded: in the U.S., it is preserved through the structural separation of sealed 

bidding and negotiations, while in the EU, it is channeled through the universal 

application of MEAT across all procurement procedures. 

2.4 Negotiations as an Exploratory Tool 

 One way to measure the success of multilateral negotiations in public 

procurement is to assess how well they facilitate exploration, enabling contracting 

authorities to refine requirements and adjust expectations through interaction with market 

participants and potential suppliers.  

Legal frameworks shape the scope of this exploration and set boundaries for how 

negotiated procedures may evolve. This chapter examines these dynamics in two stages. 
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The first stage focuses on acquisition planning and market research, and the second 

considers the legal limits on modifying procurement documents. 

2.4.1 Market Research and Planning: Setting the Stage for Negotiation 

 In U.S. federal procurement, acquisition planning and market research are 

mandatory for all procurements, including those using negotiated procedures.119 FAR 

2.101 defines acquisition planning as a coordinated process integrating the efforts of all 

personnel responsible for an acquisition to fulfill agency needs in a timely and cost-

effective manner. This includes developing the acquisition strategy, identifying potential 

sources, determining contract techniques, and structuring milestones.120 

Market research is integral to acquisition planning. FAR 7.102(a) and FAR Part 

10 require contracting officers to gather information on commercial or non-

developmental items, evaluate market capabilities, and anticipate supplier responses.  

Several U.S. cases underscore the practical importance of planning and market 

research. In Global Dynamics, LLC, the court held that the agency’s lack of qualified 

employees and heavy workload did not excuse the very slow corrective action. Similarly, 

in Innovation Dev. Enters. of Am., Inc., the agency failed to conduct market research or to 

include transition time in completing the competition for follow-on services.121  

In the U.S. framework, the shift from sealed bidding to competitive negotiation is 

legally grounded in the agency’s need for information. FAR 6.401 authorizes, and often 

requires, the use of negotiated procedures when discussions are necessary. This standard 

 
119 FAR 7.102.  
120 FAR 7.102; 7.104–7.105. 
121 See Global Dynamics, LLC v. United States, 137 Fed. Cl. 772 (2018); Innovation Development 
Enterprises of America, Inc. v. United States, 108 Fed. Cl. 711 (2013), as cited in Nash, Cibinic & Nagle, 
Formation of Government Contracts, (5th ed.), § 3.01. 
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implicitly frames negotiation as a mechanism for addressing uncertainty between the 

government’s initial requirements and market capabilities.122 A comparable logic appears 

in state procurement regimes that follow the ABA Model Procurement Code. For 

example, both Kentucky and New Mexico permit competitive negotiations where 

specifications cannot be defined with sufficient precision to support sealed bidding.123 In 

such circumstances, negotiation functions as a structured continuation of market research 

conducted after the solicitation is issued. It enables agencies to reduce informational 

asymmetries that cannot be resolved through planning alone.  

By contrast, in the EU, acquisition planning and market engagement are merely 

discretionary. As noted above, this contrasts with the U.S. federal procurement system, 

where flexible, innovation-friendly practices are built directly into the regulatory 

framework. According to the 2025 EC Expert Group on innovation procurement, “[t]he 

legal framework in the USA is outstanding for the mandatory requirements concerning 

practices and tools that foster innovation.”124 Conversely, Directive 2014/24/EU allows, 

but does not mandate, pre-procurement consultations, market consultations, or informal 

dialogues with potential suppliers.125 Contracting authorities may use such engagement to 

refine requirements or explore innovative solutions, but the decision to do so rests with 

the agency’s discretion.  

 
122 FAR 6.401(b)(1). See also FAR 15.201(b), noting that exchanges with industry “improve the 
understanding of Government requirements and industry capabilities.” 
123 Ky. Rev. Stat. Ann. § 45A.370; N.M. Stat. Ann. § 13-1-111. These statutes rest on the premise that 
uncertainty about the means of performance requires a procurement framework that supports exploration 
and discovery.  
124 European Commission, Expert Group on Innovation Procurement, Innovation Procurement Uptake 
Report, Expert Contract No. CT-EX2016D274375-101 (Apr. 2025, updated Nov. 2025), at 66. 
125 Directive 2014/24/EU, Article 40.  
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The EU’s discretionary approach to market research may limit the effectiveness 

of negotiated procedures in practice. As U.S. procurement experts note, the U.S. system 

mandates detailed planning and market research to promote early engagement with 

industry and ensure effective competition.126 In contrast, the EU system treats planning as 

optional and focuses on maintaining an efficient and impartial marketplace rather than 

formal supplier engagement.127 

This comparison highlights a structural distinction: in the U.S., mandatory 

acquisition planning and market research embed an exploratory function into negotiated 

procedures, providing a documented basis for evaluating alternatives and managing 

negotiations. In the EU, planning and market engagement are optional, giving authorities 

flexibility but leaving the integration of supplier input less formalized. These differences 

in regulatory approaches influence the frequency and character of negotiated procedures 

because mandatory planning and market research in the U.S. create stronger incentives to 

use negotiation strategically. 

2.4.2 Legal Boundaries on Modifying Procurement Documents 

 In the United States, federal agencies may amend solicitation requirements or 

terms and conditions either before or after receiving proposals.128 FAR 15.206(c) requires 

that all amendments issued after receipt of proposals must be communicated to all 

offerors still competing. If an amendment introduces substantial changes that prospective 

offerors could not reasonably have anticipated, and these would likely have attracted 

 
126 Formation of Govt. Contracts, supra note 33, §16.04. 
127 Id. 
128 FAR 15.206(a). 
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additional offers, the agency must cancel the solicitation and issue a new one.129  In Loral 

Fairchild Corp., the GAO stated that only changes that significantly alter the purpose or 

nature of the contract or the field of competition require cancellation.130 

 FAR 15.206(d) provides that if a proposal of interest to the government involves a 

departure from the solicitation’s stated requirements, the contracting officer must amend 

the solicitation, provided this can be done without disclosing to other offerors the 

alternate solution or any other protected information. This provision balances the 

government’s need for interaction with the market against ensuring fairness and 

transparency. When an agency becomes interested in an alternative approach, all offerors 

are given an equal opportunity to compete on revised terms.  

 The FAR Companion v2.0, an interpretive guide developed by the Federal 

Acquisition Regulatory Council (FAR Council) to aid interpretation of the Revolutionary 

FAR Overhaul, provides a concrete illustration of the flexibility allowed under the 

FAR.131 It describes a scenario in which an agency solicited landscaping services 

requiring gasoline-powered mowers, granular fertilizer, and a minimum of five on-site 

personnel during each service visit.132 One offeror proposed a more sustainable approach 

using electric mowers powered by solar panels and organic fertilizer, reducing labor 

needs through efficiency gains. The contracting officer, finding this alternative appealing, 

 
129 FAR 15.206(e). 
130 Loral Fairchild Corp., Comp. Gen. Dec. B-242957.2, 91-2 CPD ¶218; Formation of Govt. Contracts, 
supra note 69, § 6.04.  
131 FAR Companion v2.0 (FAR Council Oct. 20, 2025) serves as a non-regulatory guidance resource. The 
Revolutionary FAR Overhaul refers to recent policy shifts aimed at modernizing the FAR to prioritize best 
value through increased procedural discretion. While the FAR Companion v2.0 provides these scenarios to 
illustrate the intended use of this flexibility, it should be noted that this specific overhaul has not yet seen 
uniform adoption across all federal agencies. It still represents a significant signal of intent toward more 
flexibility in U.S. federal contracting. 
132 Id, at 38-39.  
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issued an amendment, ensuring no proprietary details were disclosed, allowing all 

offerors to submit environmentally sustainable solutions. This allowed all offerors to 

submit alternative solutions and compete fairly, while encouraging innovation.133  

 The degree of flexibility reflected in FAR 15.206 highlights a difference in how 

the two systems conceptualize permissible change during an award procedure. In the EU 

context, procurement law is principle-based, with transparency and equal treatment 

imposing tighter constraints on modifications.134  

EU case law, including C-561/12 Nordecon, establishes that contracting 

authorities may not negotiate with offerors that fail to comply with mandatory technical 

specifications, and they cannot alter essential conditions of the procurement, such as 

technical specifications or award criteria, upon which interested economic operators 

reasonably relied.135 Modifications are permitted only to clarify information or correct 

errors, or when the change does not affect equal treatment or predictable expectations.  

 Schrøder-Hansen emphasizes that flexibility in EU procedures is often implied 

rather than explicit and is tied to the contracting authority’s discretion.136 For example, 

the EU directives permit extensions of time limits when making significant changes to 

procurement documents.137  

In C-298/15 Borta, it was clarified that what constitutes a substantial change 

during an award procedure must be determined through a concrete, overall assessment of 

 
133 Id.  
134 Directive 2014/24/EU, art. 18. 
135 Nordecon AS & Ramboll Eesti AS v. Rahandusministeerium, Case C‑561/12, Judgment of the Court 
(Fourth Chamber) of 5 Dec. 2013, paras. 14–19, 39–40. 
136 Torkil Schrøder‑Hansen, Are the Flexible Procedures Promising Too Much by Their Name?, in Public 
Procurement: Centralisation and New Trends 203–224, at 213-214 (Carina Risvig Hamer, 
Kirsi‑Maria Holonen & Magdalena Socha eds., 2024). 
137 Directive 2014/24/EU, art. 47 paragraph 3(b).  
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its impact on the procurement.138 Specifically, Borta sets out three criteria for assessing 

changes to procurement documents: (i) changes must not be so substantial that they have 

attracted potential tenderers which, in the absence of such changes, would not be in a 

position to submit a tender, (ii) changes must be communicated to all tenderers equally, 

and (iii) changes must occur before the submission of tenders, with extensions if 

necessary.139 

 Empirical data from Denmark indicate that 29.2 per cent of cancelled tenders 

were due to errors in the tender material, and 14.8 per cent were due to changes to the 

tender material, highlighting the practical need for procedural flexibility.140 These 

insights demonstrate that, while EU rules impose legal limits on modifying procurement 

documents, the interplay between procedural design and practical realities often compels 

contracting authorities to balance legal compliance with operational, technical, and 

market considerations.141 

 While Borta outlines the legal framework, in practice, contracting authorities face 

significant uncertainty when deciding whether to modify the procurement documents. 

This decision involves not only legal compliance, but also assessments of market impact, 

technical feasibility, procedural fairness, and administrative capacity.142 This inherent 

uncertainty affects how flexibility is applied, as contracting authorities must weigh 

potential gains against potential losses. According to prospect theory, losses are weighted 

approximately twice as heavily as equivalent gains, meaning that risk-averse authorities 

 
138 Borta UAB v. Klaipėdos valstybinio jūrų uosto direkcija, Case C-298/15, Judgment of the Court (Fifth 
Chamber) of 5 April 2017, ECLI:EU:C:2017:266, ¶70 ff. 
139 Id, at ¶74-76. 
140 Schrøder-Hansen, supra note 136, at 214.  
141 Id, at 214.  
142 Id, at 219. 
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may avoid making beneficial changes, while risk-seeking authorities may pursue 

potential improvements despite uncertainty.143 On the other hand, offerors may find it 

difficult to understand why a contracting authority decides to pass on a potential gain, 

highlighting a tension between authority discretion and market perception.144 

This comparison highlights a divergence in the two systems. U.S. regulations are 

more flexible in that agencies may adapt solicitations post-submission to permit 

innovative approaches under FAR 15.206(d). EU rules, by contrast, have rigid limits on 

post-submission modifications.  

Operational realities further differentiate the systems. In the EU, contracting 

authorities often encounter operational difficulties when implementing modifications.145 

The complexity of current modification rules can lead to early cancellation of procedures 

and the obligation to re-tender, creating additional administrative burdens for both 

contracting authorities and economic operators.146 These excess cancellations are less 

frequent when negotiation is available, as authorities can adapt earlier to technical 

changes or price indexations.147 Some EU Member States, such as Slovakia, already 

allow such modifications below certain thresholds, illustrating a potential pathway to 

increased procedural flexibility.148 

A comparable set of practical challenges in the U.S. federal context highlights 

how procedural design can mitigate these difficulties. GAO guidance, as illustrated by 

 
143 Id, at 220 (citing Amos Tversky & Daniel Kahneman, Prospect Theory: An Analysis of Decision under 
Risk, 47 Econometrica 263 (1979)). 
144 Id.  
145 Commission Staff Working Document, Evaluation of Directives 2014/23–25/EU, SWD (2025) 332 final., 
at 20. 
146 Id. 
147 Id. 
148 Id.  
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Companion Data Servs.,149 shows that the U.S. system may give agencies more 

operational flexibility to implement modifications without triggering a full restart. There, 

modifications to a hardware and software inventory were held immaterial, partly because 

the solicitation anticipated ongoing fluctuations, and the agency informed offerors that 

the inventory would be continually modified. GAO concluded that the changes did not 

materially alter requirements beyond what prospective offerors could reasonably have 

anticipated. Similarly, the absence of rigid disclosure of evaluation factor weightings 

allows agencies to make minor adjustments without cancelling the solicitation.150 This 

operational flexibility may make it easier for U.S. agencies to engage in multilateral 

negotiations compared to the EU. 

These differences in legal and operational design can help explain why 

multilateral negotiations are more prevalent in U.S. federal procurement. The U.S. system 

supports iterative, adaptive engagement with offerors, while the EU framework 

constrains modifications to preserve predictability and strict compliance with the 

principles of transparency and equal treatment. 

A U.S. government official also stressed that negotiations serve an important 

exploratory function by enabling the government and offerors to address ambiguities that 

cannot be resolved through public Q&A processes.151 Because of the EU transparency 

principle, and in some cases public Q&A practices, offerors may hesitate to ask detailed 

technical questions for fear of revealing strategic or technical information. The U.S. 

 
149 Companion Data Servs., LLC, Comp. Gen. Dec. B-410022, 2014 CPD ¶300. 
150 Unlike in the EU, where the ECJ continuously emphasizes that award criteria and their weightings must 
be set in advance. See ATI EAC Srl v ACTV Venezia SpA (C-331/04) and TNS Dimarso NV v Vlaams 
Gewest (C-6/15). 
151 Interview with U.S. government official (November 2025). 
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system allows one-on-one discussions in which offerors are more willing to share 

company-specific questions and proprietary information that they would not disclose in a 

public forum.152 These exchanges not only clarify requirements but also allow 

government agencies to remedy deficiencies in initial proposals before requesting final 

submissions.153 This insight illustrates how structural differences in transparency 

requirements can limit the EU’s ability to use negotiation as a tool for iterative problem-

solving. 

2.5 What Factors Influence the Decision to Negotiate?154   

The research of Giulia Buccino, Elisabetta Iossa, Biancamaria Raganelli, and 

Mate Vincze, based on data from public contracts awarded by EU member states between 

2010 and 2017, suggests that the uptake of the competitive dialogue procedure has been 

more significant for complex and innovative projects, where the procurement was 

conducted by national authorities in countries more inclined to innovate.155 

Professors Sue Arrowsmith and Steen Treumer found that legal uncertainty over 

the availability of the competitive dialogue was a factor that deterred some EU Member 

States from using the procedure.156 The uptake of competitive dialogue was also 

influenced in part by familiarity with the procedure, suggesting that communicating best 

practices for its use will affect the extent to which it is utilized and will also help avoid 

mistakes in operating the procedure.  France and the UK were the most significant users 

 
152 Id. 
153 Id. 
154 This section is based on a paper submitted for 6508 - Comparative Public Procurement at George 
Washington University in May 2025. 
155 Giulia Buccino, Elisabetta Iossa, Biancamaria Raganelli & Mate Vincze, Competitive dialogue: an 
economic and legal assessment, 20 (2) J. Pub. Proc. 163, 163-185 (2020). 
156 Competitive Dialogue in EU Procurement (Sue Arrowsmith & Steen Treumer eds.), Cambridge 
University Press 2012). 
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of competitive dialogue in terms of absolute numbers.157 There was nothing in the 

research to suggest that the legal rules – or lack thereof – on the structuring of the 

dialogue presented any difficulties. Arrowsmith and Treumer reiterated the importance of 

sharing experiences and lessons from Member States that have used competitive 

dialogue, so that contracting authorities can make the most of the flexibility the procedure 

is meant to provide. 

Professors Steen Treumer and Elvira Uyarra emphasized that the uptake of 

competitive dialogue in the EU Member States is uneven rather than poor.158 High 

litigation risks are a factor deterring public authorities from using competitive dialogue. 

In contrast, in the UK, where the risk of legal challenges in public procurement is low, 

public authorities are more inclined to use the procedure. The history of using similar 

flexible procedures is also highlighted as an essential factor in the adoption of 

competitive dialogue.  

Lisa Chever and John Moore pointed out that public buyers often lack a culture 

for negotiation and may need to acquire the necessary expertise to handle negotiations.159 

In the 2023 OECD policy paper on professionalizing the public procurement 

workforce,160 the OECD noted that public procurement is increasingly recognized as a 

strategic instrument for achieving policy goals, thereby becoming more complex. This, in 

 
157 The United Kingdom left the European Union in 2020.  
158 Steen Treumer & Elvira Uyarra, Subpart I, Dialogue, in Part I Competitive dialogue and contractual 
design fostering innovation and needs analysis, in The Applied Law and Economics of Public Procurement 
(Gustavo Piga & Steen Treumer eds., Taylor & Francis Group 2012) 13-26. 
159 Lisa Chever & John Moore, Negotiated Procedures Overrated? Evidence from Fance Questions the 
Commission’s Approach in the Latest Procurement Reforms, Eur. Proc. & Pub. Priv. Partnership L. Rev. 4, 
228 – 241 (2012). 
160 Organization for Economic Co-operation and Development (OECD), Professionalising the Public 
Procurement Workforce (2023),  
https://www.oecd.org/content/dam/oecd/en/publications/reports/2023/01/professionalising-the-public-
procurement-workforce_aea552cb/e2eda150-en.pdf.  
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turn, creates a need for expertise, not only regarding the regulatory framework but also in 

project management and negotiation.   

Over 250,000 public authorities in the EU spend around €2 trillion per year on the 

procurement of services, works, or supplies.161 In simplified terms, this means that each 

contracting authority would be responsible for €8 million. In FY 2023, U.S. federal 

agencies spent over $750 billion on contracts.162 The exact number of U.S. federal 

agencies can vary, but the Federal Register database (federalregister.gov) lists around 440 

agencies as of recent years.163 That equals approximately $1.7 billion per agency on 

average. This means that U.S. federal agencies spend, on average, 212 times as much per 

agency as the average European public authority.  

These are simplified figures that do not reflect the actual purchasing patterns in 

either system, as agency sizes and the proportions of government funds spent by each 

agency can vary. Nevertheless, this simplified comparison between European and U.S. 

federal procurement indicates that U.S. federal agencies are bigger and more robust than 

many of their European counterparts. 

2.5.1 Conclusion 

The literature highlights project complexity and innovation as factors that can 

motivate public authorities to adopt flexible procedures that allow negotiations. The 

country’s willingness to innovate, familiarity with similar pre-existing practices, and low 

legal risk also contribute to the uptake of these procedures.  

 
161 European Commission, https://single-market-economy.ec.europa.eu/single-market/public-
procurement_en (last visited Apr. 16, 2025).  
162 Government Accountability Office (GAO) https://www.gao.gov/federal-
contracting#:~:text=In%20FY%202023%20alone%2C%20the,the%20success%20of%20agency%20missio
ns. (last visited Apr. 16, 2025).  
163 U.S. Federal Register, https://www.federalregister.gov/agencies (last visited Apr. 16, 2025).  
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Conversely, legal uncertainty and a lack of guidance are cited as factors deterring 

public authorities from adopting flexible procedures involving negotiation. Additionally, 

the availability of expertise to handle negotiations effectively is a crucial prerequisite for 

using these procedures. 

 2.6 Is Negotiation Always the Best Solution?164 

Research by Patrick Bajari, Robert McMillan, and Steven S. Tadelis highlighted 

that auctions (sealed bidding) may perform poorly when projects are complex, 

contractual design is incomplete, and there are few available bidders.165 They also 

pointed out that auctions can hinder communication, preventing buyers from leveraging 

the contractor’s expertise. It was found that auction benefits increase with greater 

contractor availability, whereas negotiated projects tend to be awarded to larger, more 

experienced contractors. 

Lisa Chever, Stéphane Saussier, and Anne Yvrande-Billon suggest that restricted 

procedures (in which the number of offerors is limited) produce the best results in some 

situations.166 Using a dataset of 180 contracts entered by a local public buyer of social 

housing between 2006 and 2009, the researchers examined the potential advantages of 

using restricted auctions for small, simple contracts. The research found that limiting 

competition may reduce transaction costs while still allowing the most efficient bidders to 

come forward, and abuses such as corruption or favoritism are less likely to occur. 

 
164 This section is based on a paper submitted for 6508 - Comparative Public Procurement at George 
Washington University in May 2025. 
165 Patrick Bajari, Robert McMillan & Steven S. Tadelis, Auctions Versus Negotiations in Procurement: An 
Empirical Analysis, J.L. Econ. & Org. 25 (2), 372–399 (2009). 
166 Lisa Chever, Stéphane Saussier & Anne Yvrande-Billon, The Law of Small Numbers: Investigating the 
Benefits of Restricted Auctions for Public Procurement, Appl. Econ., 49(42), 4241–4260 (2017). 
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Tünde Tátrai, Gyöngyi Vörösmarty, and Péter Juhász examined contract notices 

in the Tenders Electronic Daily Database (TED) from 2017-2020, analyzing the intensity 

of competition measured based on the number of bidders.167 The research found that 

negotiated procedures are more effective in attracting between two and five bids, while 

procedures without negotiation attract more single bids and more than five bids. The 

researchers assume that negotiated procedures usually do not attract more than five bids 

because, when organizing negotiations, purchasers strive to attract several, but not too 

many, bidders so they can manage negotiations more easily. Single-bid situations are 

rarer under negotiated procedures. Thus, the research concluded that negotiated 

procedures may boost competition more efficiently. It was found that the possibility of 

negotiation is an element that can activate bidders and that open procedures may reduce 

competition, as bidders’ interest reflects the fact that market players value 

communication. 

Audinga Baltrunaite, Cristina Giorgiantonio, Sauro Mocetti, and Tommaso 

Orlando explored a reform in Italy in 2011 that expanded the set of circumstances under 

which negotiated procedures can be used, using data on all public works contracts 

tendered by Italian municipalities in the period 2009 – 2013.168 The research found that 

more discretionary power for the contracting authorities increased the share of contracts 

awarded to politically connected firms, while the productivity of the winning firm 

decreased. In addition, it found that the pool of bidders is smaller when discretion is 

 
167 Tünde Tátrai & Gyöngyi Vörösmarty & Péter Juhász, Intensifying Competition in Public Procurement, 
Pub. Organ. Rev., 24(1), 237-257 (2024). 

168 Audinga Baltrunaite, Cristina Giorgiantonio, Sauro Mocetti & Tommaso Orlando, Discretion and 
Supplier Selection in Public Procurement, 37 J. L. Econ. & Org. 134 (2021).   
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higher. At the same time, the research showed that the problematic supplier selection 

effects were concentrated among municipalities with less competent politicians and 

bureaucrats and higher levels of corruption. It highlighted that agency costs arising from 

greater discretion in public procurement may be mitigated through transparency, 

accountability, and monitoring. 

George Deltas and Simon J. Evenett found that language barriers significantly 

affect foreign access to public contracts and that the likelihood of a foreign firm winning 

a contract doubled when procurement documents were provided in English.169 EU 

Member States’ representatives have also identified language skills as a major barrier to 

foreign companies participating in competitions for contracts in other countries.170 

Although the express rules in the European procurement directive do not set strict 

language requirements, the recitals acknowledge that language differences are a 

challenge in cross-border situations.171  

In U.S federal procurement, competitive proposals (multilateral negotiations) are 

the default procedure for contracts awarded and performed outside the United States. The 

preference is in place because of “differences in areas such as law, regulations, and 

business practices, it is generally necessary to conduct discussions with offerors relative 

to proposed contracts to be made.”172 The necessity of negotiations stems from the 

 
169 George Deltas & Simon J. Evenett, Language as a Trade Barrier in Public Procurement: Evidence from 
Georgia’s Policies on English Language Documentation (2023). Available at SSRN: 
https://ssrn.com/abstract=4652768 or http://dx.doi.org/10.2139/ssrn.4652768.  
170Special report 28/2023: Public procurement in the EU - Less competition for contracts awarded for 
works, goods and services in the 10 years up to 2021, at 44. 
171 Directive 2014/24/EU recital 128. 
172 See FAR 6.401(b)(2). 
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universal need for discussion due to differences in language, law, culture, and other 

factors.173 

The argument in favor of negotiations in FAR 6.401(b)(2) can also be applied to 

European procurement regulation, considering the goal of opening the internal market to 

cross-border trade among EU Member States. The EU procurement directives require that 

prior information notices, contract notices, and contract award notices be published in 

one or more of the official EU languages but only require that summaries of the key 

elements of the notices be published in all official EU languages.174 

2.6.1 Conclusion 
 

The literature suggests that negotiated procedures tend to produce better results 

when projects are complex, contract design is incomplete, and there are few available 

bidders. Additionally, it is suggested that negotiations can strengthen competition by 

encouraging suppliers who might otherwise avoid more rigid procedures to participate. 

They also note that negotiations can make cross-border procurement easier by reducing 

language, legal, and cultural barriers. 

Critics warn that excessive flexibility can undermine transparency and increase 

the risk of favoritism or corruption, especially where oversight is weak. Others point out 

that negotiations do not always lead to better competition in markets with few active 

suppliers. In sum, while research highlights clear benefits of negotiated procedures in 

some situations, it also recognizes important trade-offs that regulators must manage 

carefully. 

 
173 Contract Attorneys Deskbook 2023, Chapter 8: Negotiated Procurements and Source Selection, II. 
Choosing Negotiations, D. Comparing the Two Methods. 
174 Directive 2014/24/EU art. 49 (3). 
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Negotiated projects tend to be awarded to larger, more experienced contractors, 

potentially at the expense of small and medium-sized enterprises. However, it may also 

be that negotiating complex projects limits the pool of potential bidders to bigger 

companies.  

Simpler procedures without negotiations may be more suitable for smaller, 

simpler contracts, thereby reducing transaction costs and administrative burdens. 

Additionally, not negotiating may avoid abuses such as corruption or favoritism. 

 

2.7 Implications for Policy and Reform in the EU175 

In December 2024, the European Commission launched a call for evidence and 

public consultation on the evaluation of the Public Procurement Directives.176 One 

criterion for evaluation was whether the directives had been effective in  

“contributing to a high level of competition in the single market; increased 

participation of SMEs in procurement procedures; simplification and flexibility of 

procurement procedures; transparency and integrity of public spending; efficient 

use of public funds; making the EU a more green, social and innovative 

economy.”177 

The feedback and consultation period lasted from December 13, 2024, until 

March 7, 2025. Although most of the feedback did not mention the need for policy 

reform regarding award procedures, a smaller portion highlighted the potential benefits of 

 
175 This section is based on a paper submitted for 6508 - Comparative Public Procurement at George 
Washington University in May 2025. 
176 European Commission, Public procurement directives – evaluation https://ec.europa.eu/info/law/better-
regulation/have-your-say/initiatives/14427-Public-procurement-directives-evaluation_en (last visited Apr. 
16, 2025). 
177 Id., at 3. 
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simplifying procedures and allowing for more negotiation. These comments suggest that 

European procurement regulations may need a policy change.  

In their feedback, ACR+178 advocated simplifying procurement procedures and 

removing conditions on the use of negotiations to streamline them and help reduce 

administrative burdens.179 Their opinion is that contracting authorities “tend to favor 

simpler procedures, which may limit their ability to identify more circular, competitive, 

and innovative solutions.” ACR+ still emphasizes the importance of carefully designing 

the procurement procedure to ensure that social and sustainability goals are not 

compromised. The feedback also emphasizes the need to build capacity and expertise, 

including in conducting negotiated procedures.  

Utrecht University Centre for Public Procurement180 holds that the 2014 

procurement directives have “contributed to a risk-averse culture and a paper-based 

tendering standard,” which do not encourage dialogue between the public authorities and 

suppliers. It is suggested that one way to address this is to make competitive procedure 

with negotiation the default option. 

The Confederation of Swedish Enterprise181 also proposes simplifying 

procurement procedures. Surveys conducted among its members indicate that the main 

obstacles to participating in competitions for public contracts are administrative burdens 

 
178 The Association of Cities and Regions for Sustainable Resource Management is an international 
network of cities and regions sharing the aim of promoting a sustainable resource management and 
accelerating the transition towards a circular economy on their territories and beyond. 
https://www.acrplus.org/en/ (last visited Apr. 16, 2025). 
179 Feedback from ACR+, https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/14427-
Public-procurement-directives-evaluation/F3525216_en (last visited Apr. 14, 2025). 
180 Feedback from Utrecht University, https://ec.europa.eu/info/law/better-regulation/have-your-
say/initiatives/14427-Public-procurement-directives-evaluation/F3524910_en (last visited Apr. 16, 2025). 
181 Feedback from Conf. of Swedish Enter. https://ec.europa.eu/info/law/better-regulation/have-your-
say/initiatives/14427-Public-procurement-directives-evaluation/F3525102_en (last visited Apr. 16, 2025). 
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and documentation requirements. It is suggested that, to increase competition, public 

procurement should be more closely aligned with business-to-business purchasing. The 

Swedish confederation points out that one of the main differences between business and 

public procurement is a greater degree of dialogue and negotiations. Their proposal, 

therefore, suggests limiting the procedures to two types: “open and restricted tender 

competition,” allowing negotiations in both procedures without restrictions.  

The impression of voestalpine Rail Technology GmbH182, an Austrian railway 

systems company, is that public authorities place too much emphasis on price when 

conducting public procurement competitions. They suggest giving “clear preference to 

open negotiation procedures to foster the dialogue on how a best solution can be achieved 

(consideration of alternative offers, innovative solutions etc.).”  

Ignitis Group, a state-owned energy holding company located in Vilnius, 

Lithuania, proposes not to restrict the use of multilateral negotiations.183 The negotiated 

procedure is perceived as the procedure that best facilitates the objective of achieving 

rational use of public funds. They comment that negotiations provide authorities with a 

better opportunity to clarify their needs and suppliers with the opportunity to submit 

offers that best meet them.  

Cabinet Cailloce Avocat,184 a French law firm, also believes that negotiations in 

public procurement should be more widely used than they currently are to optimize offers 

on technical, operational, financial, and contractual aspects.  

 
182 Feedback from voestalpine Rail Technology GmbH, https://ec.europa.eu/info/law/better-
regulation/have-your-say/initiatives/14427-Public-procurement-directives-evaluation/F3524604_en (last 
visited Apr. 16, 2025). 
183 Feedback from Ignitis Group, https://ec.europa.eu/info/law/better-regulation/have-your-
say/initiatives/14427-Public-procurement-directives-evaluation/F3523828_en (last visited Apr. 16, 2025). 
184 Feedback from Cabinet Cailloce Avocat, https://ec.europa.eu/info/law/better-regulation/have-your-
say/initiatives/14427-Public-procurement-directives-evaluation/F3514316_en (last visited Apr. 16, 2025). 
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One contributor asks why the current regulation does not allow for negotiations 

for large volume procurement of off-the-shelf items.185 

The Union of the French Electricity (UFE)186 suggests that simplifying 

competitive dialogue and innovation partnership is a means to achieve the ambition to 

foster innovation. MedTech Europe187 suggests promoting innovation-friendly 

procurement procedures that allow for negotiation.  

Enedis SA,188 a French electricity company, believes that the 2014 directives have 

increased the administrative burden when conducting public procurement, with 

burdensome document/data requirements. This, in their opinion, makes it difficult for 

them to implement competitive dialogue and innovation partnerships.  

The Irish company Bid Services189 and its sister company, Public Procurement 

Services, argue that competitive negotiation or dialogue should be used more frequently 

when buying works and believe this practice will better align contracting authorities’ 

requirements with what contractors can offer. 

The Commission evaluation of the 2014 procurement directives identifies several 

contributing factors to the persistent underutilization of the competitive procedure with 

negotiation and competitive dialogue. Underutilization was often linked to the fact that 

the EU procurement directives allow negotiations only in limited circumstances, thereby 

 
185 Feedback from anonymous, https://ec.europa.eu/info/law/better-regulation/have-your-
say/initiatives/14427-Public-procurement-directives-evaluation/F3513664_en (last visited Apr. 16, 2025). 
186 Feedback from UFE, https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/14427-
Public-procurement-directives-evaluation/F3525042_en (last visited Apr. 16, 2025). 
187 Feedback from MedTech Europe, https://ec.europa.eu/info/law/better-regulation/have-your-
say/initiatives/14427-Public-procurement-directives-evaluation/F3524918_en (last visited Apr. 16, 2025). 
188 Feedback from Enedis, https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/14427-
Public-procurement-directives-evaluation/F3524669_en (last visited Apr. 16, 2025). 
189 Feedback from Bid Services, https://ec.europa.eu/info/law/better-regulation/have-your-
say/initiatives/14427-Public-procurement-directives-evaluation/F3513775_en (last visited Apr. 16, 2025). 
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limiting flexibility.190  The available procedures were seen as rigid, and the 2014 

directives primarily translated flexibility into a number of procedures rather than into the 

ability to adapt to unpredictable situations or negotiate the best outcome.191   Stakeholders 

highlighted limited opportunities for negotiation before contract awards and inflexibility 

in contract modifications.192 There was a common agreement between local and regional 

authorities that negotiations should generally be allowed in procurement to maximize 

value for money.193 

Following BREXIT in 2020, the United Kingdom’s new public procurement 

regulation, the Procurement Act 2023, came into force on February 24, 2025.194 The Act 

includes an open procedure, similar to the one provided for in the EU procurement 

directives. In addition, the Act introduces a “competitive flexible procedure” that replaces 

all previous, more prescriptive procedures.195 The competitive flexible procedure allows 

contracting authorities to design their own procedure. There are no special requirements 

that must be met to use the competitive flexible procedure, and the Act does not give 

preference to the open procedure over the competitive flexible procedure.196 When 

designing the procurement procedure, however, the contracting authority must ensure that 

the procedure is “a proportionate means of awarding the public contract, having regard to 

the nature, complexity and cost of the contract.”197 

 
190 Commission Staff Working Document, Evaluation of Directives 2014/23–25/EU, SWD (2025) 332 final., 
at 16. 
191 Id., at 22; 65.  
192 Id., at 94. 
193 Id., at 95.  
194 Procurement Act, 2023, c.54 (U.K), available through 
https://www.legislation.gov.uk/ukpga/2023/54/contents/enacted  
195 UK Cabinet Office, Guidance: Competitive Tendering Procedures, 
https://www.gov.uk/government/publications/procurement-act-2023-guidance-documents-define-
phase/competitive-tendering-procedures-html?utm_source=chatgpt.com (last visited Apr. 16, 2025). 
196 The UK Procurement Act 2023, Section 20. 
197 The UK Procurement Act 2023, Section 20 (3). 
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The UK's post-Brexit “competitive flexible procedure” and the ongoing review of 

the EU procurement directive may signal a future shift towards greater procedural 

flexibility in EU public procurement. The rigid reliance on open or restricted procedures 

in the EU may overlook the potential benefits of negotiation, especially in complex 

procurements where specifications are hard to define. 

2.8 Insights and Direction for Further Research198 

The analysis so far reveals fundamental differences in legislative philosophy and 

institutional trust between the U.S. and EU systems. The U.S. federal system embraces 

competitive negotiation as a legitimate procedure to achieve value for money. 

Conversely, the EU appears to continue favoring both open and restricted procedures to a 

greater extent to safeguard transparency and ensure equal treatment, thereby protecting 

the integrity of the internal market. 

Existing research indicates that when appropriately structured and safeguarded, 

negotiation-based procurement procedures can enhance outcomes by enabling dialogue, 

fostering innovation, and addressing complex project needs. This analysis argues that the 

EU could benefit from reform that introduces greater procedural flexibility, particularly 

for technologically advanced or highly complex procurements, while preserving the 

fundamental principles of transparency and equal treatment. Achieving this balance 

requires a context-sensitive approach that aligns flexibility with procedural integrity in 

response to the evolving demands of public procurement. 

 
198 This section is based on a paper submitted for 6508 - Comparative Public Procurement at George 
Washington University in May 2025. 



58 

The effectiveness of negotiations in public procurement depends not just on the 

availability of the procedure itself, but on the institutional capacity, trust, and expertise of 

the authorities that carry them out.  

In future research, it would be useful to further explore costs, including 

transaction costs for public agencies (e.g., time, administrative resources, and legal 

oversight) and costs of participation for suppliers (e.g., bid preparation, compliance, and 

negotiation expenses). This could help clarify the economic efficiency of each procedure 

and whether the flexibility of negotiations justifies the higher procedural burden they may 

entail. 

Additionally, examining customer satisfaction outcomes from the perspective of 

contracting authorities and the end users would provide useful insights into whether 

multilateral negotiations produce better results. 

Finally, there is a need for further knowledge of the impact of different 

procedures on cross-border trade. Given that one of the core goals of EU procurement 

regulation is to foster a single internal market, understanding how procedural choices 

affect foreign supplier participation would offer valuable insight into the trade-offs 

between flexibility and market integration. Together, these areas of research would 

deepen the understanding of when and how negotiated procedures produce the best 

outcomes. 

Chapter 3: Interview Findings, Analysis, and Discussion 

This chapter provides a comparative analysis of the theoretical, legal, and policy 

arguments presented in the literature review (Chapter 2) and the empirical evidence 

derived from expert interviews (Appendices B-G). The interview findings were gathered 
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through conversations with U.S. and European procurement experts and a global 

technology contractor.199 

By maintaining the thematic structure established in the literature review, this 

analysis aims to synthesize the two domains, confirm areas of alignment, and discuss 

divergences to address the study’s core research questions regarding the roles of 

flexibility and formality in U.S. and EU competitive negotiated procedures. 

Taken together, the interview findings reveal that the decisive divergence between 

the U.S. and EU systems is not primarily the formal availability of negotiated procedures, 

but rather the institutional comfort with discretion, which, in turn, shapes how flexibility, 

risk, and value are operationalized throughout the procurement lifecycle. 

3.1 Legislative History of Negotiated Procedures 

This section analyzes how the legislative evolution of negotiated procedures in 

the U.S. and the EU is perceived and experienced by practitioners.  

The literature outlines a clear statutory shift in U.S. federal procurement from a 

default reliance on sealed bidding to the best-value continuum under the Federal 

Acquisition Regulation (FAR).200 This shift integrated multilateral negotiation as the 

predominant method for complex contracts. 

The interview findings strongly confirm both the historical trajectory of 

multilateral negotiations in U.S. federal procurement and their current state. One U.S. 

expert described the old system as equating competition with sealed bidding, contrasting 

 
199 The European interviewees include experts from an EFTA country (the European Free Trade 
Association). While EFTA countries are not members of the European Union, their public procurement 
regimes are governed by the same EU procurement directives through the EEA framework (the European 
Economic Area). 
200 Chapter 2: Literature Review, 2.1 Legislative History of Negotiated Procedures, 2.1.1 United States 
Federal Procurement.  
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it with the modern emphasis on multilateral negotiation and the strategic use of IDIQ 

(Indefinite Delivery, Indefinite Quantity) vehicles.201 The interviewee explicitly 

described the earlier U.S. system, prevalent 30 to 40 years ago, as equating competition 

almost exclusively with sealed bidding, with negotiated procurement understood 

primarily as a single-party process. The normalization of multilateral negotiations was 

identified as a decisive structural shift that embedded negotiation into ordinary 

competitive practice rather than treating it as an exception. This confirms that the U.S. 

legal system has successfully integrated negotiation into the definition of competitive 

procurement, viewing the former sole-source negotiation process as a historical exception 

rather than the defining characteristic of negotiated procedures today.  

Regarding the EU system, the literature notes the gradual liberalization of the 

regulatory framework, making the competitive procedure with negotiation more 

accessible, while still retaining a perception of negotiated procedures as exceptions to the 

“main rule” of open tendering.202 

The empirical evidence from the EU expert interviews supports the slow, but 

incomplete, normalization of the competitive negotiation procedure. One EU expert noted 

that even before legal thresholds were lowered, the competitive procedure with 

negotiation was often used out of necessity for complex contracts.203 Still, several EU 

experts note that the current framework is perceived as framing negotiations as 

exceptions, reflecting a lack of trust in contracting authorities.204 Interview evidence 

 
201 Interview with U.S. Procurement Expert A (November 2025).  
202 Chapter 2: Literature Review, 2.1 Legislative History of Negotiated Procedures, 2.1.2 European Union 
Public Procurement.  
203 Interview with EU Procurement Expert C (December 2025). 
204 Interview with EU Procurement Expert B (November 2025); Interview with EU Procurement Expert C 
(December 2025). 
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suggests that greater procedural discretion under the utilities regime, in which contracting 

authorities have a free choice of procedure, has led to more commercial, dialogue-

oriented practices without undermining transparency or competition.205 This empirical 

contrast challenges the assumption underlying the classical EU framework that negotiated 

procedures must be treated as exceptional to safeguard integrity.  

While the EU framework has moved toward greater flexibility, the cultural and 

institutional perception of negotiated procedures in the EU remains closely tied to the 

history of exceptionalism, hindering its full, routine adoption. The literature suggests a 

divergence in policy goals: the U.S. system prioritizes best-value outcomes and 

efficiency, whereas the EU system prioritizes transparency and equal treatment.206 

The interview data provides evidence of the practical outcomes of policy 

divergences between the two systems. U.S. practices with high discretion and flexible 

trade-offs align to achieve best value, whereas EU practices with high formalism and 

quantification in tender evaluations prioritize transparency and compliance.207  This 

thematic divergence in goals is the most critical finding, as it shapes all operational 

differences identified in the subsequent sections. 

3.2 Current Approaches to Negotiations 

This section explores the gap between the potential of the modern negotiation 

frameworks and their actual application in both jurisdictions. 

 
205 Interview with Procurement Expert A (November 2025). 
206 Chapter 2: Literature Review, 2.1 Legislative History of Negotiated Procedures, 2.1.3 Policy Goals.  
207 Interview with U.S. Procurement Expert A (November 2025); Interview with EU Procurement Expert B 
(November 2025). 
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The literature establishes negotiation as a flexible tool for use in complex 

scenarios.208 The interview findings, however, reveal that the EU Directive’s flexibility is 

often underutilized.209 The experts confirm that, while competitive negotiation is used for 

complex procurements (e.g., construction and IT), the process frequently devolves into 

price negotiation alone, failing to leverage its potential for dialogue on design or 

technical solutions.210 Several of the EU experts noted that negotiated procedures are 

often used precisely because they offer greater flexibility than the open procedure, yet, in 

practice, this flexibility is rarely fully exploited. Negotiations frequently focus solely on 

price, whereas technical or design dialogue is constrained by procurement documents 

drafted with the same level of rigidity as open-procedure tenders. 

The interview findings attribute the European underutilization of procedural 

flexibility primarily to two factors: over-specification and contracting authorities’ lack of 

courage. Over-specified procurement documents, driven by insufficient market 

knowledge and internal assumptions, effectively constrain the scope for creative 

negotiation, thereby confirming the literature’s emphasis on preparation and market 

dialogue.211  Interviewees repeatedly attributed this over-specification not to legal 

necessity, but to insufficient market knowledge and reliance on internal assumptions. In 

the absence of early market dialogue, contracting authorities compensate by prescribing 

detailed technical solutions, thereby foreclosing the very innovation and problem-solving 

that negotiated procedures are designed to facilitate. Furthermore, the lack of professional 

 
208 Chapter 2: Literature Review, 2.6 Is Negotiation Always the Best Solution? 
209 Interview with EU Procurement Expert A (November 2025); Interview with EU Procurement Expert B 
(November 2025). 
210  Id. 
211 Interview with EU Procurement Expert A (November 2025).  
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“courage” to fully use discretion suggests that cultural and professional deficiencies are 

more restrictive than the procurement regulation itself. 

The literature describes U.S. negotiation as a tool of strategic competition. The 

interview findings confirm that U.S. multilateral negotiation is intentionally structured to 

maximize competitive pressure, even in one-on-one sessions.212 One U.S. interviewee 

emphasized that although negotiations are conducted individually with each offeror, the 

process is inherently multilateral because all parties are aware they remain in 

competition.213 This competitive dynamic is preserved through the use of final revised 

proposals submitted by all offerors, ensuring that competitive pressure is maintained until 

contract award. Even when a single offer is received, the interviewee described 

maintaining the negotiation ritual to preserve leverage and extract maximum value. Even 

in single-offer situations, competitive pressure during negotiation is maintained to sustain 

maximum advantage.214 

The interview data confirms that the U.S. approach treats the entire negotiation 

phase as an extension of competition, reinforcing the policy goal of securing the best 

outcome by leveraging market dynamics, in contrast with the EU context, where 

negotiation is often conducted cautiously and within narrowly defined parameters, 

limiting its role in shaping substantive outcomes. This dynamic is particularly acute in 

technology procurement. The technology contractor highlighted that public-sector 

requirements often fail to reflect contemporary delivery models, such as the shared 

responsibility framework in cloud services.215 Absolute demands for data sovereignty and 

 
212 Id. 
213 Id. 
214 Id. 
215 Interview with Global Technology Contractor (December 2025). 
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“one-stop-shop” solutions were described as creating “impossible positions” for 

suppliers, which negotiations are then unable to resolve meaningfully.216 

3.3 Approaches to Bid Evaluation 

The tension between discretionary professional judgment in U.S. federal 

procurement and mechanical quantification in tender evaluation in the EU is a central 

point of contention between the two systems. 

The literature frames the U.S. best-value approach as permitting a trade-off 

between price and non-price factors, granting substantial discretion to the contracting 

officer.217 The interview findings strongly confirm and defend this discretion. U.S. 

experts argue that achieving full quantification is challenging and can lead to flawed 

decisions or outcomes that lack validation by the government team.218 The system 

actively avoids the misleading appearance of absolute objectivity in favor of achieving a 

result validated by professional judgment.219 The interview analysis confirms that the 

U.S. method is structurally aligned with its best-value policy goal, viewing discretion not 

as a risk, but as a necessary condition for intelligent procurement. 

By contrast, the literature highlights the EU’s procedural emphasis on 

transparency and equal treatment through predefined, rigid evaluation schemes.220 The 

interview findings illustrate the manifestation of this principle, though with an 

overwhelming preference for formula-based scoring and quantification.221 

 
216 Id. 
217 Chapter 2: Literature Review, 2.3.1 United States Federal Procurement. 
218 Interview with U.S. Procurement Expert A (November 2025).  
219 Interview with U.S. Procurement Expert A (November 2025).  
220 Chapter 2: Literature Review, 2.3.2 European Union Procurement. 
221 Interview with EU Procurement Expert B (November 2025). 
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One European interviewee described a strong institutional preference for formula-

based scoring systems that “do the job for you,” reflecting discomfort with discretionary 

judgment.222 Quantification was viewed as a protective mechanism, shielding evaluators 

from accusations of subjectivity, rather than as a tool for identifying the most capable 

supplier. 

The synthesis reveals the key finding that the EU’s institutional aversion to 

discretion has led to suboptimal outcomes. Experts note that this reliance on 

quantification is driven by a desire to reduce the appearance of subjectivity and to 

achieve a sense of procedural compliance.223 The paradox is that this formalism, while 

ensuring compliance with rules, frequently results in a focus on the process over the final 

contract outcome and leads to scoring errors and rigidity.224  

One EU interviewee noted that this over-quantification or specification is partly a 

response to judicial practice, in which courts scrutinize strict compliance with pre-stated 

evaluation methodologies.225 Contracting authorities often react by over-correcting, 

embedding excessive detail and rigidity into evaluation models, thereby constraining 

discretion beyond what the legal framework strictly requires.226 

The European experts noted that this reliance on rigid scoring can lead to 

mechanical errors and, in some cases, the contracting authority has attempted to adjust 

evaluation weights following an unfavorable outcome, thereby risking a violation of the 

principle of equal treatment and undermining trust in the evaluation process itself.227 This 

 
222 Id. 
223 Id. 
224 Id. 
225 Interview with EU Procurement Expert A (November 2025). 
226 Id. 
227 Interview with EU Procurement Expert B (November 2025). 
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confirms that an excessive emphasis on formal transparency can ultimately hinder the 

pursuit of substantive value and lead to a less professionalized approach to decision-

making. 

3.4. Negotiations as an Exploratory Tool 

This section analyzes the role of dialogue in defining the contract, contrasting 

legal boundaries with practical necessities. 

The literature supports the use of market dialogue to define complex 

requirements.228 The interview findings elevate this from a best practice to a prerequisite 

for effective negotiation.229 Experts emphasize that negotiation’s primary purpose is to 

mitigate risk (i.e., identify and resolve ambiguity) and to clarify uncertainties that lead 

suppliers to impose risk premiums.230 

The interview findings confirm the theoretical value of early dialogue and add the 

crucial insight that successful negotiation is fundamentally an exercise in risk 

management, not merely a price-reduction mechanism. It also provides the rationale for 

the EU’s over-specification problem. Where dialogue is absent, internal assumptions and 

rigid, risk-averse requirements take their place.231 

The interview findings indicate that the EU’s prohibition on negotiating minimum 

requirements and award criteria is a source of ambiguity and legal risk aversion.232 This 

prompts contracting authorities to avoid necessary dialogue in those areas.233 

 
228 Chapter 2: Literature Review, 2.4 Negotiations as an Exploratory Tool, 2.4.1 Market Research and 
Planning: Setting the Stage for Negotiation. 
229 Interview with U.S. Procurement Expert B (December 2025); Interview with EU Procurement Expert C 
(December 2025).  
230 Interview with EU Procurement Expert C (December 2025). 
231 Interview with EU Procurement Expert A (November 2025).  
232 Id.  
233 Id.  
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The U.S. system is again confirmed to be highly flexible, with new FAR Part 15 

language granting additional discretion to conduct targeted, one-on-one negotiations, 

even with a single party in the competitive range.234 This strategic flexibility is deemed 

superior to open Q&A sessions, which lack competitive tension and may not address 

contractor-specific issues.235 One U.S. expert contrasted targeted, one-on-one 

negotiations with open clarification sessions, noting that suppliers are often unwilling to 

raise company-specific problems in public Q&A formats. Targeted negotiations were 

considered strategically superior for addressing technical weaknesses without diluting 

competitive tension. 

The U.S. system views the legal boundaries as permissive, focusing on securing 

the best contract while maintaining competition. The EU system views the boundaries as 

restrictive, prompting authorities to prioritize procedural safety over contract 

improvement. 

3.5 What Factors Influence the Decision to Negotiate? 

This section critically analyzes the drivers of procedural choice, distinguishing 

between legal and socio-cultural factors. 

The literature identifies regulatory conditions for the use of competitive 

negotiations.236 The interview findings, however, indicate that reluctance to negotiate in 

the EU does not primarily stem from perceptions that the procedures are legally 

inaccessible, but rather from cultural, procedural, and institutional practices.237 

 
234 Interview with U.S. Procurement Expert A (November 2025).  
235 Id.  
236 Chapter 2: Literature Review, 2.5 What Factors Influence the Decision to Negotiate? 
237 Interview with EU Procurement Expert B (November 2025). 
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EU experts state that the legal risk of selecting competitive procedures with 

negotiation is relatively low, as suppliers rarely challenge the initial choice of 

procedure.238 Despite this low legal risk, the cultural fear of complaints and litigation, and 

a formalistic mindset, drive authorities to default to the safer open procedure.239 This 

reveals a deep-seated institutional conservatism, confirming the literature’s focus on 

institutional risk aversion.240 One EU expert explicitly stated that suppliers who 

participate in negotiated procedures rarely challenge the initial choice of procedure itself.  

Several experts attribute the persistence of avoidance behavior not to objective legal 

exposure, but to deeply embedded professional habits and institutional caution. 

The findings also highlight a critical structural issue of low professionalism and 

the absence of centralized procurement in the EU, particularly among smaller municipal 

authorities.241 This structural weakness is a significant factor contributing to a lack of 

confidence and hesitancy to lead negotiations.242 

The most impactful reforms in the EU must therefore be non-legislative, targeting 

professional capacity, knowledge transfer, and the cultural mindset of risk aversion. The 

legal framework provides flexibility, but the institutional structure and culture prevent its 

utilization. 

3.6 Is Negotiation Always the Best Solution? 

This section balances the confirmed benefits of negotiation with the structural 

risks it introduces. 

 
238 Id. 
239 Id. 
240 Chapter 2: Literature Review, 2.5 What Factors Influence the Decision to Negotiate? 
241 Interview with EU Procurement Expert A (November 2025).  
242 Interview with EU Procurement Expert C (December 2025). 
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The interviewees confirm that negotiation is superior for improving quality, 

reducing risk, and supporting sustainable performance.243 The cost and work associated 

with negotiation are often negated by the eventual costs of fixing problems in rigid 

procedures (including cancellations and restarts).244 

While the literature supports negotiation for complex contracts, the findings 

introduce a critical counterbalance that the inherent flexibility of negotiated procedures 

can inadvertently limit competition.245 Incumbent contractors possess greater implicit 

knowledge of agency expectations, making them better positioned to respond to the less-

specified RFPs common in negotiated settings.246 This structural advantage raises barriers 

for new market entrants. The U.S. system’s bias against “unnecessary middlemen” 

(systems integrators/resellers) can also restrict market access in technology 

procurement.247 One interviewee suggested that periodic role rotation or institutional 

separation of functions could mitigate these risks, noting that concerns about undue 

influence are not inherently linked to negotiated procedures but to the governance 

structures surrounding them. 

Negotiation is essential for complex value creation, but it must be applied with 

structural safeguards. The risk is not in the negotiation process itself, but in how 

discretion is used. The analysis suggests that while U.S. procedures maximize 

competitive tension during negotiations, the design of the solicitation and reliance on 

existing relationships may create structural impediments to broader market access. 

 
243 Interview with U.S. Procurement Expert A; Interview with EU Procurement Expert C (December 2025). 
244 Interview with EU Procurement Expert B; Interview with EU Procurement Expert C (December 2025). 
245 Interview with U.S. Procurement Expert B (December 2025).  
246 Id. 
247 Interview with Global Technology Contractor (December 2025). 
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3.7 Implications for Policy and Reform in the EU 

The analysis synthesizes the findings into specific, evidence-based 

recommendations for EU policy reform. 

The primary conclusion is that reform must target culture and capacity, not just 

law.248 

1. Prioritize Centralization and Professionalism: The most impactful structural 

reform would be consolidating procurement into more centralized, knowledgeable 

units to address the lack of confidence and frequent errors in smaller 

authorities.249 

2. Shift Perception from Exception to Equal Choice: The analysis recommends 

reframing negotiated procedures from exceptions to an equal procedural choice to 

combat the deeply ingrained culture of distrust and formality.250 

3. Refine Legal Language: While culture is paramount, one expert suggested 

phrasing prohibitions on negotiating criteria more loosely to reduce ambiguity and 

unnecessary risk aversion.251 

4. Enhance Transparency through Recording: The proposal for the systematic 

recording of negotiation meetings can serve as a practical tool to increase 

transparency without introducing crippling formalism.252 The interviewee 

suggested that the systematic recording of negotiation meetings, subject to 

informed consent, could normalize dialogue while enhancing transparency and 

 
248 Interview with EU Procurement Expert A (November 2025); Interview with EU Procurement Expert B 
(November 2025). 
249Id. 
250 Interview with EU Procurement Expert B (November 2025). 
251 Interview with EU Procurement Expert A (November 2025).  
252 Interview with EU Procurement Expert C (December 2025). 
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auditability, offering a practical safeguard without imposing additional procedural 

rigidity. 
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3.8 Insights and Direction for Further Research 

The analysis identifies areas warranting future research based on the confirmed 

theoretical gaps and practical findings: 

1. Impact of U.S. Targeted Negotiation (FAR Part 15): Research should 

empirically evaluate the competitive impact of the provisional U.S. rules 

introduced under the Revolutionary FAR Overhaul, which allow targeted one-on-

one follow-up negotiations.253 

2. Measuring Cultural Impact: Future studies should employ qualitative 

methodologies to precisely assess the cultural determinants (e.g., fear of 

complaints, risk aversion) that constrain the flexible use of the competitive 

procedure with negotiation in the EU.254 

3. Incumbency Advantage in Flexible Procurements: Quantitative research is 

needed to determine the extent to which negotiation-centric procedures in the U.S. 

system strengthen incumbent positions and raise barriers to entry for new firms.255 

4. Procurement for Modern Technology: Further analysis is required to determine 

how public procurement rules can be modernized to account for contemporary 

concepts, such as the shared responsibility model in cloud services, and to define 

reasonable boundaries for data sovereignty requirements in technology 

procurement.256 

 
253 Interview with U.S. Procurement Expert A (November 2025).  
254 Interview with EU Procurement Expert B (November 2025). 
255 Id. 
256 Interview with Global Technology Contractor (December 2025). 
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Chapter 4: Conclusion 

The divergence in negotiation practices between the United States and the 

European Union is not merely a matter of differing rules but also reflects fundamentally 

different legal philosophies and levels of institutional trust. While both systems share the 

objective of achieving the best value for money, they have taken different paths to define 

and pursue that goal. 

In U.S. federal procurement, the system has evolved to prioritize operational 

flexibility, treating multilateral negotiations as a standard, sound buying method. By 

establishing a best-value continuum, the U.S. framework empowers contracting officers 

to exercise professional discretion, thereby enabling qualitative trade-offs and iterative 

dialogue to secure innovation and desired technical solutions. Interviews with U.S. 

practitioners confirm that this culture of discretion enables qualitative trade-offs and 

iterative dialogue to secure innovation. In this model, discretion is not a risk to be 

avoided but a tool for desired procurement outcomes. 

Conversely, the European Union’s procurement landscape remains dominated by 

a paper-based tendering standard that favors the open procedure in over 80 percent of 

awards. This preference is rooted in a historical mandate to safeguard the internal market 

and prevent discriminatory local favoritism through rigid transparency and objective, pre-

weighted criteria. However, the resulting “explosion of procedures” has failed to foster 

innovation, instead creating a risk-averse culture in which procedural compliance often 

takes precedence over the substantive quality of the contract. 

A central finding of this paper is the “quantification trap,” or illusion of 

objectivity prevalent in EU practice. The reliance on formula-based scoring systems, 
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designed to provide an appearance of absolute objectivity, often leads to suboptimal 

outcomes where the most capable supplier is excluded for minor formal errors. In 

contrast, the U.S. model’s ability to correct technical deficiencies through structured 

discussions provides a more resilient framework for complex and innovative acquisitions. 

The expert interviews conducted for this study reveal that the underutilization of 

negotiated procedures in the EU is not solely a legal hurdle but also a cultural one: a lack 

of practitioners’ courage to leverage the flexibility already present in the 2014 EU 

Procurement Directives. Furthermore, the interviews identified over-specification as a 

primary operational barrier in the EU. Because authorities often avoid early market 

dialogue, they prescribe rigid, detailed technical solutions upfront. This practice 

effectively renders negotiations rigid and frequently limits them strictly to price. This 

contrasts sharply with the U.S. approach, which employs structured discussions to refine 

requirements in light of market capabilities. 

For the European Union to modernize its procurement practices, it must move 

beyond viewing negotiation as an exceptional tool. The research points to three main 

avenues for reform. First, the EU could move toward a more flexible best-value 

continuum, drawing on the U.S. LPTA and trade-off approaches, which would permit 

carefully regulated negotiation even in standard procurements to address minor 

deficiencies. Second, procedural rigidity could be reduced by simplifying the current 

complex set of procurement procedures into more adaptable frameworks and tailoring 

them more closely to the nature of the contract. Third, any such reforms should be 

accompanied by sustained investment in the professional capacity of contracting 
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authorities, shifting the emphasis away from formalistic “point counting” and toward 

informed market dialogue and strategic negotiation. 

Procurement is not a static administrative task; it is a strategic lever for public 

policy. The U.S. experience proves that flexibility, when supported by appropriate 

safeguards, does not undermine competition but enhances it. If the EU truly wishes to 

achieve its ambitions, it must trust its public buyers to engage in dialogue. The goal of 

procurement law should not be to find a formula that “does the job for you” but to create 

a framework where the best solution can be found through the professional, transparent, 

and courageous exercise of negotiation. 
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Appendices 

Appendix A: Interview Guide — Flexibility vs. Formality: The Role of Multilateral 
Negotiations in U.S. Federal and EU Procurement Practices 

Interview Introduction Script 

To be read at the start of the interview: 

Thank you for agreeing to participate in this interview. This conversation is part of my 

LLM research project on why multilateral negotiations are used more frequently in U.S. 

federal procurement than in the European Union. 

Before we begin, I would like to confirm the following: 

1. You are participating voluntarily. 

2. You consent to the interview being transcribed for research purposes. 

3. You will not be personally identified in my thesis. Any references to your 

comments will be general and anonymized. 

This is a semi-structured interview. I have prepared several broad questions, but please 

feel free to elaborate or take the discussion in directions that reflect your experience. I am 

particularly interested in your perspective on how negotiation operates in practice. 

Interview Questions 

1. How would you describe the role of multilateral negotiations within the 

procurement system you work in? 

2. Thinking about a typical procurement involving negotiation, how does the process 

usually unfold—from initial planning through to final evaluation? 
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3. In your experience, what factors tend to influence the decision to use a negotiated 

procedure rather than a more structured, non-negotiated method? 

4. How do evaluation methods—whether points-based, qualitative, or best-value 

tradeoffs—shape or limit what can happen during negotiations? 

5. From your perspective, what types of flexibility do negotiations provide, and what 

do you see as the most significant legal or practical constraints? 

6. What improvements or changes—legal, procedural, or cultural—do you think 

would help negotiated procedures produce better outcomes? 

Notes: 

● Interviews were conducted with anonymized participants in November–December 

2025. 

● Questions were used as a guide, and discussions were allowed to evolve 

according to participants’ expertise. 

● This guide reflects the methodology used to ensure transparency and replicability 

of the qualitative research. 
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Appendix B: Summary: Interview with EU Procurement Expert A (November 2025) 

Procedures and Flexibility in the Procurement System 

The interviewee’s personal experience suggests that contracting authorities in the 

procurement system in which they work, particularly those in the utilities sector (who are 

freer to choose procedures), often use the negotiated procedure whenever possible 

because it offers greater flexibility than the open procedure. However, the interviewee 

acknowledges that this observation might not align with national statistics. The 

interviewee is typically involved in complex procurements that are likely to require 

negotiated procedures. 

Despite a preference for negotiated procedures, the interviewee notes that they are 

perceived as burdensome due to the organizational effort required. More significantly, the 

flexibility provided by the EU Directive is often underutilized. The main problem is not a 

lack of desire to use negotiated procedures, but a lack of courage to leverage their 

potential. Negotiated procedures are frequently used merely to negotiate prices, and the 

initial formal requirements are often as strict as those for an open procedure, thereby 

excluding offers for minor errors. 

Barriers to Full Negotiation 

The rigidity stems from a mix of legal and cultural factors. Procurement documents are 

often overly specified, effectively limiting innovation and the possibility of receiving 

offers that contracting authorities did not initially contemplate. This over-specification 

reduces the room for maneuvering during negotiations. Contracting authorities are highly 

risk-averse, prioritizing compliance with legal rules over achieving the best contract. This 
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approach is driven by a desire to avoid legal risks, often relying on old templates and 

showing uncertainty about legal possibilities. 

While the EU Directive allows for flexibility in evaluation methods, the courts in the 

interviewee’s system are generally strict. Contracting authorities tend to publish as much 

as possible (specific sub-criteria and weightings) to be on the safe side, which, 

paradoxically, reduces flexibility. 

The potential use of weighting ranges (e.g., price 40-60%) is never seen in practice. 

Furthermore, the EU Directive’s prohibitions on negotiating minimum requirements and 

award criteria further restrict flexibility, creating ambiguities about whether sub-criteria 

can be negotiated. This legal risk often prompts authorities to avoid discussing these 

areas entirely. 

Structural Issues and Professionalism 

The interviewee believes the core issues regarding negotiated procedures are more 

cultural and procedural than legal. The procurement system faces challenges due to 

numerous small municipal contracting authorities, which result in a lack of centralized 

procurement. This results in poor professionalism and frequent errors, even in 

fundamental areas (e.g., conflating eligibility and award criteria). The interviewee 

suggests that more centralized procurement, carried out by knowledgeable staff, would 

significantly improve outcomes. 

Contracting authorities sometimes use the cancellation of a competition as a strategic 

decision, particularly during litigation when they fear being forced to award a contract to 
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a specific bidder. In the interviewee's jurisdiction, cancellation is generally available and 

gives rise only to the potential award of damages. 

The interviewee concludes that the EU Directive already provides sufficient flexibility, 

but contracting authorities are not professional or knowledgeable enough to utilize it 

fully. The interviewee suggested one legal improvement: phrasing the prohibitions on 

negotiating minimum requirements and award criteria more flexibly. 
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Appendix C: Summary: Interview with EU Procurement Expert B (November 2025) 

Procedures and Reluctance to Negotiate 

The interviewee frequently encounters competitive procedures with negotiation (e.g., in 

construction and IT), and their broader access under the EU “Defence and Security 

Procurement” Directive is noted. However, competitive dialogue is rare. Despite the use 

of the competitive procedure with negotiation, the open procedure remains dominant for 

procurements exceeding the EU thresholds. 

Contracting authorities generally lack a conscious approach to choosing the competitive 

procedure with negotiation. The choice is often defaulted to the open-tender procedure 

due to a prevailing mindset that it is the default rule, with anything else treated as an 

exception that must be justified. This stems from a reluctance to challenge the perceived 

limits of negotiation. The interviewee notes that there are different views on the 

conditions for use: some believe that a legally sufficient justification for using the 

competitive procedure with negotiation can be established in almost all cases, while 

others are more cautious. 

Low Legal Risk vs. Formalistic Mindset 

A crucial point that contracting authorities often miss is that the legal risk of choosing the 

competitive procedure with negotiation is relatively low. It is rare for a supplier to legally 

challenge the initial choice of procurement procedure, as suppliers who participate will 

not complain about being allowed to negotiate. The interviewee recalled only one 

instance where the contracting authority was alleged to have used the competitive 

procedure with negotiation without meeting the applicable conditions. 
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Despite the low legal risk, most contracting authorities maintain a highly formalistic 

approach to the rules. This ties into a general fear of complaints and litigation, leading to 

hesitancy to choose the competitive procedure with negotiation unless it is certain that the 

conditions are met. Contracting authorities regularly seek external legal anchoring for 

decisions to justify their choices internally, even when the rules allow flexibility, because 

they do not want to bear those difficult decisions alone. 

Benefits of Negotiation and Practical Issues 

The interviewee believes contracting authorities would benefit from using competitive 

procedures with negotiation more often. Many problems, such as unclear offers or 

ambiguities in procurement documents, could have been avoided had the contracting 

authority used a competitive procedure with negotiation from the outset. This lack of 

engagement means that contracting authorities rarely consider the advantages and 

disadvantages of negotiation early in the process and often recognize the need only once 

problems emerge in an ongoing open procedure. 

The interviewee summarizes that the core issues are deemed more practical, cultural, and 

habitual than strictly legal. The perceived resource intensity of competitive procedures 

with negotiation is often offset by the significant additional work and costs incurred when 

contracting authorities must spend time determining whether to reject offers or cancel the 

competition due to unclear offers or flawed procurement documents.  The interviewee 

had encountered several instances in which open procedures had to be cancelled and 

restarted as negotiated procedures after problems emerged, resulting in significant 
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inefficiencies. The preference for what feels procedurally safe, even at the cost of 

flexibility, contributes to the dominance of the open procedure. 

Quantification and the Quest for Objectivity 

The interviewee notes that a situation in which evaluation is based solely on stating the 

importance of award criteria without numerical weighting is a foreign concept in the 

European context. Contracting authorities prefer formula-based scoring systems and find 

comfort in putting evaluation into a formula or system, something that “does the job for 

you.” Contracting authorities find it reassuring to state that predetermined numbers have 

produced the result, thereby reducing the appearance of subjectivity. 

Although there is no legal requirement to weight sub-criteria, contracting authorities 

frequently rely on fixed numerical weightings, as greater flexibility would leave them 

with more discretion than they are comfortable exercising. This reliance on quantification 

often leads to flawed decisions due to scoring errors, creating a misleading appearance of 

absolute objectivity that is ultimately unattainable. 

The interviewee has seen cases in which authorities attempted to adjust weights 

retroactively after an evaluation yielded an unfavorable result. This action would be 

viewed as contrary to the principle of equal treatment. Ultimately, stating evaluation 

methods and award criteria up front means that the contracting authority must do what it 

said it would do, regardless of whether the outcome is suboptimal. The focus is often on 

whether the contracting authority complies with the rules rather than securing the best 

result or the best contract. 
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Appendix D: Summary: Interview with EU Procurement Expert C (December 2025) 
 

The interviewee has extensive experience with negotiated procurement procedures, 

having worked in the field since the early 1990s. The interviewee has predominantly 

relied on negotiated procedures rather than open tender procedures for complex 

procurements. Competitive procedures with negotiation were frequently used as the 

default approach, even under earlier regulatory frameworks in which the legal threshold 

for their use was higher. The interviewee explains that the complexity of these 

procurements necessitated dialogue with suppliers. 

Reluctance and Risk Aversion Among Contracting Authorities 

The interviewee contrasts their experience on the contracting authority’s side, where 

negotiations were familiar and accepted, with their later experience as a procurement 

consultant/advisor, where negotiated procedures often had to be actively justified. 

Many contracting authorities are comfortable with negotiated procedures in principle, but 

are hesitant to lead negotiations themselves. This reluctance is closely linked to concerns 

about documentation, traceability, and defensible evaluations. The interviewee illustrates 

this with an example of an open-tender procedure in which the tenderers’ “understanding 

of the assignment” was evaluated solely based on written submissions, without interviews 

or negotiations. In their view, a weakness is that qualitative criteria are assessed without 

dialogue. Negotiations, by contrast, allow such criteria to be evaluated through scenario-

based discussions that provide deeper insight into the offers’ strengths and weaknesses. 

 

 



85 

 
Loss of Flexibility Through Over-Specification 

The interviewee frequently observes that contracting authorities undermine the flexibility 

of negotiated procedures through overly rigid specifications. Contracting authorities often 

retain tight control over technical or functional requirements. 

This commonly takes the form of premature or excessive product specification. Although 

the procurement regulations generally prohibit product-specific requirements unless 

objectively justified, many contracting authorities assume that adding “or equivalent” is 

sufficient. This significantly limits flexibility and makes meaningful adjustments during 

negotiations difficult. 

The interviewee attributes this practice primarily to insufficient market knowledge rather 

than legal constraints. Without effective market dialogue, specifications are often based 

on internal assumptions rather than actual market capabilities, resulting in suboptimal 

procurement outcomes. 

The Role and Importance of Market Dialogue 

Market dialogue is emphasized as a prerequisite for the effective use of negotiated 

procedures. The interviewee argues that procurement practices should allocate significant 

time and resources to market analysis and dialogue before launching a competition. 

Such dialogue enables contracting authorities to explore solutions, pricing structures, 

delivery timelines, performance parameters, options, and potential supplier reservations. 

This information can then be carried into negotiations, improving both the competition 

design and the final contract. When conducted openly and non-discriminatorily, market 
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dialogue allows for more flexible specifications and a more realistic understanding of 

market capabilities. 

The interviewee strongly rejects the notion that negotiations are primarily about price 

pressure. Instead, they view negotiations as a means of reducing risk, clarifying 

uncertainties, and improving technical solutions. 

Negotiations for Risk Management Rather Than Price Bargaining 

The interviewee describes negotiations primarily as a tool for identifying and mitigating 

risk. Negotiations typically begin by assessing whether suppliers have priced in risk 

premiums arising from ambiguity in the procurement documents. This often reveals 

issues that can be resolved through clarification or adjustment of specifications or 

contractual terms. 

Addressing such issues enables suppliers to submit more precise and realistic offers. 

Price discussions are intentionally postponed, with primary emphasis placed on technical, 

professional, and risk-related matters. Negotiations also provide an opportunity to assess 

less tangible factors, such as communication and problem-solving abilities, which are 

difficult to evaluate through written submissions but are critical for contract performance. 

Regulatory Framework: Constraints and Opportunities 

The interviewee acknowledges that procurement rules governing negotiated procedures 

have gradually become more flexible and observes a trend toward greater equivalence 

between procedural forms, which they expect to continue through future EU reforms. 
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However, two regulatory constraints remain problematic. First, negotiated procedures are 

still framed as exceptions rather than as an equal procedural choice, reflecting a lack of 

trust in contracting authorities and an emphasis on corruption prevention. While 

safeguards are essential, the interviewee argues that complex procurements almost 

always benefit from dialogue. Second, the interviewee questions the practical value of 

mandatory prequalification in competitive procedures with negotiation above EU 

thresholds. 

In contrast, the utilities sectors, where free choice of procedure applies, are described as 

more commercial and dialogue-oriented. 

Organizational Capacity, Competence, and Culture 

Organizational culture and competence are identified as significant barriers to the 

effective use of competitive negotiation procedures. Public procurement professionals are 

described as historically bureaucratic and rule-oriented, and often uncomfortable with 

supplier dialogue. This reflects not a lack of legal knowledge, but limited negotiation 

skills and confidence. 

As a result, contracting authorities may avoid negotiated procedures due to capacity 

constraints. The interviewee supports the use of external advisers, particularly in the early 

stages, and advocates deliberate knowledge transfer to internal staff. They also note that 

many municipalities rely on isolated procurement officers, while technical managers 

often default to traditional tendering models without fully understanding procedural 

alternatives. 
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Fear of Oversight, Complaints, and Litigation 

The fear of complaints and legal scrutiny is described as a key driver of procedural 

conservatism. The interviewee challenges these perceptions, noting that interim 

injunctions are rare and infrequently granted by courts. In their view, the perceived legal 

risk associated with negotiated procedures is exaggerated and contributes to unnecessary 

caution. 

The interviewee rejects proposals to impose employment-related sanctions on public 

officials for breaches of procurement rules, arguing that such measures would discourage 

initiative rather than improve procurement outcomes. 

Undue Influence and Structural Bias 

The interviewee emphasizes that the risk of undue influence exists regardless of 

procedure and is often embedded in the specifications rather than in the negotiations 

themselves. This observation challenges the assumption that open and restricted 

procedures are inherently safer with respect to the risk of undue influence. 

Drawing on prior research, the interviewee identifies “near-corruption” or undue 

influence as a phenomenon originating from both suppliers and representatives of the 

contracting authority. Favoritism often arises from convenience, such as a desire to avoid 

changing suppliers, and may result in specifications that favor incumbents. Informal 

relationships and gray zone benefits further increase these risks. 
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Fixed Elements, Transparency, and Long-Term Value 

The interviewee acknowledges that certain elements, such as award criteria, are generally 

fixed once a competition is launched. However, they argue for a pragmatic approach to 

adjustments when omissions become apparent, provided that such changes do not distort 

competition or attract additional suppliers. Equal treatment must be ensured by allowing 

all offerors to revise their offers on the same basis. 

To enhance transparency, the interviewee supports recording negotiation meetings with 

informed consent, noting positive experiences and general supplier acceptance. 

Systematic recording could normalize the practice and reduce mistrust. 

Although negotiated procedures are often perceived as resource-intensive, the 

interviewee observes that contracting authorities rarely abandon them once they have 

experienced the benefits. Negotiations tend to improve quality, reduce risk, and support 

more sustainable contract performance. Forcing prices below cost is discouraged, as it 

often leads to disputes and disruptions during contract execution. 
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Appendix E: Summary: Interview with U.S. Procurement Expert A (November 

2025) 

Defining Negotiation and Competition 

In addition to negotiations being multilateral, sealed bidding is also multilateral. In the 

U.S. system, this is called solicitation for bids under FAR Part 14. The solicitation is 

open to multiple parties, who submit their prices to achieve multilateral competitive 

pricing, but it does not include negotiation. 

In the U.S. system, negotiations become multilateral when an RFP (Request for 

Proposals) is issued. Subsequently, multiple proposals are received, and negotiations are 

conducted with each company that submitted a viable proposal. That is considered, even 

though the negotiation itself is one-on-one. 

In a sole-source situation, the government determines that only one vendor can fulfill the 

requirement (e.g., due to proprietary technology). The government initiates negotiations 

with that single party, and both sides are aware that there is no competition. This setting 

lacks competitive pressure, giving the vendor a strong negotiating position. The 

negotiation is one-on-one, and the objective is to improve the proposal as much as 

possible without external competitive pressure. 

In a competitive multilateral negotiation, the government issues an RFP and receives 

multiple proposals. Although negotiations are conducted in one-on-one sessions, the 

process is multilateral because the parties know they are competing. After negotiations, 

the government requests a Final Revised Proposal (FRP) from all competitors, thereby 
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maintaining full competitive pressure until the final submission and fostering more 

dynamic exchanges that compel companies to address deficiencies. 

A key nuance arises when the government issues a competitive solicitation but receives 

only one offer. Although this appears to be a sole-source situation, the government 

retains competitive negotiation advantages by maintaining the perception of competition. 

The government will never disclose that only one offer was received. Even with a single 

offer, the government will still proceed with the negotiation ritual and may request a 

Final Revised Proposal if the initial offer is unsatisfactory. This procedural adherence 

forces the sole bidder to operate under the pressure of perceived competition. The 

ultimate distinction across all scenarios is whether vendors experience competitive 

pressure, as this pressure is the defining element of a competitive situation. 

The Shift from Sealed Bidding to Best Value 

Contracting by sealed bidding is the old U.S. approach from 30 or 40 years ago, before 

the current regime of multilateral negotiations and IDIQ contract vehicles. The old 

thinking was that competition meant sealed bidding, and negotiated procurement meant 

negotiating with a single party. It is no longer the case, as there are many ways to achieve 

competition, including through negotiation. 

As for sealed bidding, the issue is that non-price factors are considered only to the extent 

of minimal technical acceptability. Companies that do not meet the minimum technical 

requirements will be excluded. Those that are technically viable will be compared solely 

on price, because at that time, better technical capability doesn’t matter. The weakness of 

the sealed-bidding process is that variances in non-price factors become moot. The actual 
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competition occurs solely for the price. In U.S. federal procurement, sealed bidding is 

typically used for construction, where a blueprint, detailed specifications, and defined 

materials are provided, and only the lowest price is requested. 

Sealed bidding is less in use today because U.S. agencies often care more about non-price 

factors. Price is just one factor among many, including quality, materials, and workforce 

proficiency. If you cannot evaluate those non-price factors, the procurement process 

becomes very limited. U.S. agencies typically use a trade-off approach, which means 

considering both price and non-price factors. 

The best-value continuum in the FAR (Part 15) has been updated in the Revolutionary 

FAR Overhaul. On the one hand, you have LPTA (Lowest Price Technically 

Acceptable), which is akin to sealed bidding, where price is the primary factor. Then 

there is a trade-off approach, in which price and non-price factors are weighed against 

one another. The Highest Technically Rated with Fair and Reasonable Pricing 

(HTR/FRP) approach was recently added. This means that non-price technical quality is 

the most essential factor. The top-ranked company will then negotiate the price, thereby 

making price the least important factor. 

LPTA is generally limited to purchasing brand-name products or commoditized services 

when the product is well-known and has no variations. In most cases, a trade-off is the 

more common approach to acquisitions. 

The FAR standard clause reserves the government’s right to award without negotiation 

based on the initial offers if the submission is sufficient. If the submission is not 

perfect—if something needs improvement or the price is too high—the contracting 
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agency initiates negotiations within a competitive range. Negotiations are conducted 

individually, followed by a final revised proposal based on the outcome of those 

negotiations. This allows the resolution of issues in the initial proposal and the award of a 

contract that is as mature as possible. Foregoing negotiation in these situations can carry 

significant risks for the government. 

Changes in FAR Part 15 and Business Discretion 

There are significant changes in FAR Part 15 through the Revolutionary FAR Overhaul 

in two areas: clarifications and negotiation. Clarification is used when you are awarding a 

contract based on the initial proposals, not when you engage in negotiations with the 

offerors. Clarification is limited because you cannot negotiate or change the material 

elements of a proposal. Still, the new language in FAR Part 15 allows for more 

exchanges, including the receipt of additional information, and it does not require 

exchanges with every contractor. 

If you need to fix the promissory part of a proposal, you must negotiate. For negotiations, 

language is added in the FAR about what you can do. For example, if you narrow the 

field to three offerors in the competitive range and have had one negotiation session with 

A, B, and C, your technical team might indicate that they prefer Company A's approach 

but require further negotiation. It used to be that you had to hold additional sessions with 

B and C to ensure fairness. The new FAR provision permits follow-on negotiation with 

one party and not with others. This gives the contracting officer additional flexibility and 

business discretion. Being fair is not about spending equal time with every offeror. The 

goal is to make a final proposal as complete as possible. 
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This discretionary one-on-one negotiation is strategically superior to the open Q&A 

processes often seen in more transparency-focused European systems. In open Q&A 

sessions, companies are reluctant to ask detailed, company-specific questions about trade 

secrets, limiting their ability to improve their proposals. One-on-one negotiations allow 

for deeper, more dynamic exchanges. 

If you award an imperfect contract and must later modify it, it immediately becomes a 

sole-source negotiation in which the contractor has leverage. The goal is to allow the 

contracting officer the opportunity to fix problems before contract award, while 

competitive pressure remains. 

By granting the contracting officer greater discretion, this approach enables the 

government to pursue effective bargaining and robust negotiation. This enhanced 

discretion is crucial, as a procurement is deemed competitive only if the vendors know 

and feel competitive pressure. 

Regarding the European tendency to quantify every aspect of the evaluation process, 

translating technical factors into numerical or rating scales is particularly difficult. It is 

even harder to combine multiple qualitative factors into a single rating and then weigh 

them against price. The European system’s observed preference for quantification can 

lead to flawed decisions due to inaccuracies introduced during scoring. This creates a 

misleading appearance of absolute objectivity that is ultimately unattainable. Sometimes 

that quantification leads to an odd outcome in which a proposal receives a higher score, 

but the selection official does not believe the company will perform the best. 

Consequently, U.S. federal procurement grants greater discretion in ratings, enabling a 
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more nuanced weighting than full quantification. The goal is to achieve an outcome that 

the entire government team validates as the selection of the most capable company. 
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Appendix F: Summary: Interview with U.S. Procurement Expert B (December 

2025) 

The interviewee notes that by sheer count, negotiated procedures are already widely used. 

Yet this may understate their actual prominence within the system. The most significant 

and complex acquisitions, which account for a substantial share of overall spending, tend 

to rely on negotiation. When viewed by contract value, negotiated procedures are likely 

more widely used than the numbers alone suggest. 

This reflects the nature of many procurements: for complex requirements, it is often 

impossible to define specifications with the precision needed for bidders to submit 

meaningful offers. In a sealed-bidding environment, developing such precise 

specifications can be highly labor-intensive. Producing requirements that accurately 

capture the agency’s needs in a complex procurement often demands more time and 

analytical effort than contracting teams realistically have. 

Practical Use and Costs of Negotiated Procedures 

In practice, negotiated procedures are typically used for large, multifaceted procurements, 

where negotiation is the natural default. Smaller or more easily specified procurements 

do not attract the same degree of legal scrutiny and can often be conducted through 

simpler methods. Nevertheless, this flexibility comes at a cost. Evaluating complex and 

divergent proposals can be extremely challenging, particularly when assessing the 

reasonableness of cost proposals. It is rarely a straightforward, “apples-to-apples” 

comparison. 
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Discretion, Local Preferences, and the Dominance of Known Contractors 

One advantage of negotiated procedures is the discretion afforded to contracting 

agencies. Without rigidly weighted criteria, evaluators can exercise greater judgment in 

assessing value. However, this flexibility also has drawbacks. Many contracting officers 

become comfortable working with known contractors, firms that have been active in the 

government market for years and understand the nuances of agency expectations. 

National preference policies further reinforce this effect, and contractors with prior 

experience in the federal system are better positioned to navigate its regulatory and 

procedural requirements. For foreign firms, these structural preferences raise the 

threshold for market entry and further constrain effective competition. 

Because incumbent contractors understand how agencies think and what evaluators 

typically prioritize, they are better positioned to respond effectively to less-specified 

RFPs. They can tailor their proposals to align with implicit preferences, thereby gaining a 

competitive advantage that new entrants lack. While this may reduce perceived 

performance risk, it narrows the competitive field and limits the level of competition that 

can realistically be achieved. 

Resource Constraints and the Pull Toward Comfortable Solutions 

U.S. contracting officers also operate with limited time and capacity. Without adequate 

training and resources, they may default to familiar approaches or established contractor 

relationships, even for requirements that would benefit from broader competitive 

pressure. As a result, negotiations are often viewed as more effective when conducted 

with contractors the agency already knows well, meaning that the competitive dimension 
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of negotiated procedures may be more restricted in practice than the regulatory 

framework suggests. 

Barriers for New Entrants and Small Businesses 

Large, professional contractors with deep government-contracting experience dominate, 

and more flexible, negotiation-based RFP structures can inadvertently strengthen their 

position. New entrants, particularly small and medium-sized businesses, face significant 

hurdles. Registration requirements, compliance obligations, and procedural complexity 

create a high threshold for participation. Many potential suppliers may choose not to 

enter the federal market because the initial hurdles appear too burdensome or 

inaccessible. 

There have been efforts to educate and support potential new entrants to the federal 

market. However, such initiatives require sustained commitment. Market openness 

cannot be transformed overnight. It requires continuous outreach, capacity building, and 

consistent policy attention. Progress is being made, but it remains incomplete. 

Influence of Contracting Officer Background and Procurement Culture 

Experience and background also shape contracting officers’ preferences. Those with a 

construction-oriented background, for example, often feel more comfortable with sealed 

bidding or LPTA approaches. Transitioning to more complex, negotiation-centric 

procurement requires them to adapt to an entirely different procurement culture. This 

shift does not happen automatically. 
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Structural Risks, Tenure, and Integrity Concerns 

Finally, there are structural risks associated with contracting officers remaining in the 

same role or organization for extended periods. Familiarity can lead to complacency and 

reduced vigilance. In procurement systems that lack strong oversight or established 

review mechanisms, these dynamics can create opportunities for corruption. This issue is 

more pronounced in other jurisdictions than in the United States, but it is not absent from 

the U.S. system either. Introducing periodic rotation or term limits for contracting 

officers might mitigate some of these risks and strengthen overall integrity. 
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Appendix G: Summary: Interview with Global Technology Contractor (December 
2025) 

The interviewee explained that negotiating with government entities differs significantly 

from commercial negotiations because public-sector procurement regulations often do 

not account for modern technology concepts, such as the shared-responsibility model in 

cloud services. 

The interviewee discussed key challenges in technology procurement, including public-

sector customers’ difficulty in understanding build-to-requirement services and the 

detrimental effects of requiring Original Equipment Manufacturers (OEMs) to act as 

prime contractors. The interviewee also noted that while the U.S. government 

understands these dilemmas better than others, its stance against systems integrators and 

resellers as unnecessary middlemen could inadvertently limit competition. Smaller 

jurisdictions face hurdles in direct contracting, particularly with respect to complex and 

often unattainable demands for absolute data sovereignty. 

Distinctive Features of Negotiating with Government Entities 

The interviewee highlighted that government entities must adhere to procurement rules 

that are often not aligned with the realities of modern technology, citing the difficulty 

governments face in understanding shared responsibility when procuring cloud services. 

Public-sector buyers are accustomed to buying “a box” that provides complete control 

and allows them to apply all security standards, in contrast to the shared-responsibility 

model of cloud infrastructure. 
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Challenges in Government Procurement of Technology 

A primary challenge discussed is the difficulty of public-sector customers recognizing 

that some technological services require them to tailor their requirements, rather than 

purchasing a product that automatically meets all their specifications. The interviewee 

explained that public-sector customers’ attempts to streamline procurement often 

encounter difficulties when they insist on OEMs (Original Equipment Manufacturers) 

serving as direct contractors (or primes). This creates a situation in which the OEM is 

forced to assume substantial risk and provide end-to-end services for which it is not 

equipped, often resulting in a worse solution. 

The “One-Stop Shop” Problem in Procurement 

The interviewee deemed the desire for a one-stop-shop solution, in which a government 

seeks a comprehensive solution delivered by a single provider, impossible. The 

interviewee used the analogy of expecting a car dealer to turn a car into a limousine to 

illustrate that being good at the engine (the cloud service) does not mean the OEM is 

equipped to handle the full development and support of an everyday service, such as a tax 

system. They suggested this trend could be problematic for government customers unless 

there is a particular justification for pursuing this approach. 

 U.S. Government’s Stance on Middlemen and Implications 

The interviewee noted that the U.S. government seems to understand the dilemmas of 

technology procurement better than some other governments. They suggested that the 

U.S. has more formal processes for industry input on procurement than other 

jurisdictions. 
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However, there is currently a strong stance against systems integrators and resellers, who 

are viewed as unnecessary intermediaries. This mindset, if fully adopted, could make 

procurement more difficult and limit competition, as cloud service requirements reduce 

the pool of viable vendors to a handful of large companies. The interviewee advised 

against eliminating these entities without a robust solution to the resulting gaps. 

Challenges for Contracting with Smaller Jurisdictions and Data Sovereignty 

Concerns 

For smaller jurisdictions, the interviewee noted that they typically do not engage in direct 

contracting due to the difficulty and the potential lack of a compelling business case. If 

direct contracting occurs, the OEM will insist on starting with its own contract terms to 

define roles and responsibilities. A significant concern in complex procurements is data 

sovereignty and data governance, where customers requiring data to remain within a 

jurisdiction or demanding that the provider comply with local laws create “impossible 

positions.” The interviewee suggested that customers should be pragmatic about 

purchasing commercial offerings and leveraging economies of scale, rather than 

imposing absolute requirements that hinder a competitive environment. They also 

proposed exploring the rationale for imposing data sovereignty and data governance 

requirements, tailoring them to the contracting agency’s actual needs and avoiding overly 

strict requirements that are neither feasible nor necessary. 
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Risk Aversion and Technological Development 

The interviewee argued that restrictive requirements could hinder the use of innovation, 

forcing customers to build homegrown, less effective solutions. They warned that 

unreasonable expectations, such as those around AI, could inadvertently push customers 

toward providers with lower ethical standards and safeguards, potentially creating a much 

worse situation. 

 


