CONSPIRACY AND ALTERNATIVE CRIMES
IN THE MILITARY COMMISSIONS ACT OF 2009:

Is There a Way Out?

Kyle Kyungsik Choi
Thesis Advisor: Gregory E. Maggs

Professor of Law, Co-director, National Security and U.S. Foreign Relations Law Program



TABLE OF CONTENTS

I. Introduction
II. Background

III. Congress’s Legislative Power and Its Limit
1. The Offenses Clause and Legislative Intent
2. Congress’s Power to Override the Supreme Court’s Decision
3. Limits on Congress’s Legislative Power: The Fifth Amendment Due Process
4

Congress’s Legislative Power and Implication on the MCA 2009

IV. Problems With Conspiracy
1. The U.S. Military Commissions and the Law of War
2. Conspiracy in International Law
1. Two Accepted Forms of Conspiracy and Conspiracy in the MCA 2009
ii. Conspiracy in International Treaties
iii. Application of Conspiracy at the International Military Tribunals
3. Conspiracy in Domestic Laws

4. Intent Requirement in Conspiracy

V. Alternatives
1. Material Support for Terrorism
2. Aiding and Abetting
3. Joint Enterprise Liability

VI. Conclusion



I

Introduction
The primary purpose of this paper is to analyze the legitimacy of the three offenses listed
in the Military Commission Act 2009: conspiracy, material support for terrorism, and aiding and
abetting. Because of the recent back-and-forth between the Supreme Court and Congress, the
task should involve more than a simple analysis of the substantive offenses and must delve into

answering questions with respect to Congress’s legislative power.

Part II of this paper lays out the background information on the Military Commission Act
since the September 11 attack by international terrorists. Part III examines the Congress’s
legislative power and its limit. The first section of Part III analyzes the meaning of Congress’s
authority to “define and punish offenses against the law of nations” under the Offenses Clauses.
In doing so, this paper examines the legislative intent of founders in choosing the word, “define,”
and conclude that Congress’s power under the Offenses Clauses is limited to providing details
and explanations to offense recognized by the international society. Then, the second section of
Part IIT examines whether Congress has the power to pass legislation that overrules the Supreme
Court decision in general. The Supreme Court’s ruling in the Robertson case and the history of
enactment of Civil Rights Act of 1991 demonstrate that the Congress’s legislative power is not
limited by the Supreme Court’s position. The third section of Part III analyzes the constitutional
limits on the Congress’s legislative power under the Due Process Clause. The final section of

Part III ties these three sections together to examine their implications on the inclusion of

conspiracy and other charges in the MCA 2009.

Part IV then revisits the legitimacy of conspiracy charge under the new MCA and

concludes that the inclusion of conspiracy as a crime triable by military commissions is



problematic because the jurisdiction of military commissions is limited to trying crimes against
laws of war and conspiracy is not recognized by both international law and domestic law.
Finally, Part V examines the two alternative crimes listed in the MCA in lieu of conspiracy:
material support for terrorism and aiding and abetting. Material support for terrorism is not a
crime recognized by the law of war whereas aiding and abetting is a crime that has been widely
recognized and used by the International Tribunal. However, because aiding and abetting
imposes a lesser degree of liability and higher burden of proof, it will not likely be the choice of
the American prosecution. The final section of Part V suggests a solution to the problem by
introducing a new form of complicity liability, namely joint criminal enterprise, which has been
recognized and accepted by the members of international community as a crime against the law

of war.

II. Background
In response to September 11 attack by international terrorists, George W. Bush
proclaimed an national emergency on September 14, 2001 and initiated military operations
against Taliban and Al-Qaeda strongholds. Since 11 September 2001, the United States has

detained hundreds of people outside its territory, at Guantanamo Bay.'

In 2005, one of the detainees, Salim Ahmed Hamdan, filed a petition for a writ of habeas
corpus against the Secretary of Defense, arguing that the Military Commission Order issued by
President Bush on November 13th, 2001, was unconstitutional. In Hamdan v. Rumsfeld, the

United States Supreme Court held in favor of Hamdan in that “its structure and procedures

! See List of Individuals Detained by the Department of Defense at Guantanamo Bay, Cuba from January 2002
through May 15, 2006, Dep’t of Def., May 15, 2006, available at
http://www.dod.mil/pubs/foi/detainees/detaineesFOlArelease 1 5May2006.pdf.



violated (a) the UCMIJ (the Uniform Code of Military Justice) and (b) the four Geneva

Conventions signed in 1949.

Furthermore, the Court dismissed the conspiracy charge® brought against Hamdan on the
ground that “the offense alleged is not triable by law-of-war military commission.” Justice
Steven, writing for the majority, reasoned that conspiracy is not a crime recognized by the law of
war.” He based his decision on various “international sources, including, e.g., the International
Military Tribunal at Nuremberg which pointedly refused to recognize conspiracy to commit war

crimes as such a violation.”®

He further explained that even if conspiracy is triable by military
commission, the precedent set by military commission must be unambiguous.” On the other
hand, Justice Kennedy expressed a slightly different opinion that because “Hamdan’s military
commission is unauthorized under the Uniform Code of Military Justice,” there is no need to
address “the validity of the conspiracy charge against Hamdan.”® In other words, Justice
Kennedy provided the decisive fifth vote for bringing down the military commissions that do not

provide habeas corpus proceedings for detainees but was unwilling to provide the same support

for the jurisdictional question as to the conspiracy charge against Hamdan.’

? Hamdan v. Rumsfeld, 548 U.S. 557, 567 (20006).

3 See Crimes and Elements for Trials by Military Commission, 32 C.F.R 11.6(b)(6) (2005) (listing conspiracy
elements). See also, News Release, Charges against Hamdan, Dep’t of Def., available at
http://www.defense.gov/news/Jul2004/d20040714hcc.pdf (charging Hamdan exclusively with the crime of
conspiracy).

* Hamdan, 548 U.S. at 563.

>Id.

°1d.

T1d.

¥ 1d. at 564. (Kennedy, J., concurring).

% Id. at 655. (“Congress, not the court, is the branch in the better position to undertake the sensitive task of

establishing a principle not inconsistent with the national interest or international justice.”).



Right after the Supreme Court’s Hamdan decision, the Bush Administration expressed its
agreement with the dissenting opinion joined by Justice Thomas, Scalia, and Alito in a Senate
Judiciary Committee hearing held on August 2, 2006 that military commissions can hear
conspiracy cases.'’ During the same hearing, Senator Dianne Feinstein asked a question to four
legal officers of each of the armed services as to whether conspiracy should be considered a war
crime triable by the military commissions, the three of the legal officers said yes but the other
said preferred a charge of providing material support for terrorism.'' On the other hand, some
legal analysts argue that the better alternative is to charge suspects with a form of aiding and
abetting thereby complying with international standards.'” The opponent, however, argues that
convicting someone with aiding and abetting takes a lot more proof than for conspiracy and that
military prosecutors will likely not be able to overcome the high burden of proof required by

aiding and abetting."

As a direct response to the Supreme Court’s Hamdan decision, the Bush administration
enacted the Military Commissions Act of 2006 (MCA), proclaiming that “a military commission
established under this chapter is a regularly constituted court”'* and the UCMIJ does not “apply

to trial by military commission”'® unless specifically provided. In doing so, the Bush

1% Warren Richey, Staff writer of The Christian Science Monitor, s conspiracy a war crime?, Aug. 14, 2006,
available at http://www.csmonitor.com/2006/0814/p02s01-usju.html.

"1d

2 1d.

P d

" Military Commissions Act of 2006, 10 U.S.C. § 948(b)(amended 2009).

15 1d. § 950b(c).



administration was able to eliminate habeas corpus'® and detain “unlawful enemy combatants™'’

indefinitely in military prisons without concerning the Geneva Conventions. The MCA of 2006
also included “conspiracy” as a crime triable by military commission, for individuals “who

knowingly does any overt act to effect the object of the conspiracy.”"®

In Boumedine v. Bush," the Supreme Court again disagreed with the Bush
Administration by holding in favor of Boumedine. The Supreme Court held that alien detainees
at Guantanamo do have the constitutional privilege of habeas corpus and that the Combatant
Status Review Tribunal is not an adequate substitute.” The ruling in Boumedine essentially
cleared the way for the first trial at the Guantdnamo Bay detention camp for Salim Ahmed
Hamdan.”' On August 8,2008, the U.S. Department of Defense finally announced that the
military panel established under the Military Commission Act of 2006 has finally acquitted
Hamdan of a conspiracy charge? but sentenced Hamdan to 66 months of confinement, including
time served, for providing “material support” for terrorism. The military panel did not agree

with the defense’s argument that “material support” is something that does not exist in the

1 Id. § 950j(b). “[N]o court, justice, or judge shall have jurisdiction to hear or consider an application for a
writ of habeas corpus filed by or on behalf of an alien detained by the United States who has been determined
by the United States to have been properly detained as an enemy combatant or is awaiting such determination.”
' 1d. § 948a.

8 1d. § 950v(28).

" Boumediene v. Bush, 553 U.S. 723 (2008).

.

1 Scott Shane, Rulings Clear Military Trial of a Detainee, N.Y. Times, July 18, 2008, available at
http://www.nytimes.com/2008/07/18/washington/18detain.html?pagewanted=print (last visited March 3, 2010).
22 William Glaberson, Bin Laden’s Former Driver Is Convicted in Split Verdict, N.Y. Times, August 6, 2008,
available at

http://www.nytimes.com/2008/08/06/washington/07gitmo.html? r=1&scp=8&sq=hamdan&st=cse&oref=slogi
n (last visited March 11, 2010).



international law of war, the law applied by the military commissions in this case.”” In
November 2008, he was released from the Guantanamo Bay detention center and transferred to

. . . 24
his native country, Yemen, where he served the rest of his sentence.

In January 2009, President Barack Obama, two days after taking office, issued an
executive order to close the Guantanamo Bay detention center and to stop the military
commission proceedings for prosecuting detainees.”” He instead filed a request to stay habeas
corpus proceeding in Federal District Court in Washington D.C.?® However, President Obama
did not abandon military commissions entirely.”’ Rather, on May 15, 2009, he released a
statement on the use of military commissions and clearly expressed his willingness to use
military commissions as one avenue for prosecuting detainees.”® In his remarks made on October
27, 2009, he emphasized that he “voted in favor of the use of military commissions™ in 2006
although he “objected strongly to the [particular] Military Commissions Act that was drafted by
the Bush Administration and passed by Congress because it failed to establish a legitimate legal

9529

framework . . .,”" alluding his plan to make rule changes to the MCA of 2006. A few months

after the remarks, President Obama signed the 2010 National Defense Authorization Act, which

2 News Release, Dep’t of Def., Hamdan Sentenced to 66 Months (Aug. 7, 2008), available at
http://www.defenselink.mil/releases/release.aspx?releaseid=12128 (last visited Mar. 30, 2010).

% Josh White, Hamdan To Be Sent to Yemen, the Washington Post, November 25, 2008, available at
http://www.washingtonpost.com/wp-dyn/content/article/2008/11/24/AR2008112403159.html (last visited Mar.
30, 2010).

» Exec. Order No. 13,492, para. 7, 75 Fed. Reg. 4, 897,4,899(Jan. 27. 2009)

® Obama’s Remarks on Military Commissions, N.Y. Times, May 15, 2009, available at
http://www.nytimes.com/2009/05/15/us/politics/1 5obama.text.html? r=1&scp=9&sq=obama%20and%20milit
ary%?20commission&st=cse (last visited Apr. 03, 2010).

7 1d.

*1d.

* Legislative Notice No. 19, Military Commissions Act of 2009 (FY 10 Defense Authorization Bill Section
1031).



included several changes to the original Military Commissions Act of 2006, consistent with the

remarks that he made in May.

In particular, the new MCA of 2009 made various changes to evidentiary rules by
imposing more rigorous restrictions on the admission of hearsay evidence and prohibiting the
admission of any statement obtained by torture or cruel, inhuman, or degrading treatment.*
Moreover, the legislation changed the old MCA term, “unlawful enemy combatant” to
“unprivileged enemy belligerent” consistent with a term of art found in international

. . 1
humanitarian law.’

Despite these seemingly positive changes that radiate the Obama administration’s efforts
to comply with domestic and international law standards, other provisions of the new MCA are
not without controversy. First, the new MCA retains the crime of conspiracy as an offense
triable by the military commissions, notwithstanding the Supreme Court’s decision in Hamdan
which dismissed the conspiracy charge against Hamdan.*® Second, the new MCA expands the
jurisdiction of military commissions by adopting an offense found in the articles 104 of the
Uniform Code of Military Justice. The new MCA provides that “[a] military commission under
this chapter shall have jurisdiction to try persons subject to this chapter for any offense made

punishable by this chapter, section 904 and 906 of this title (articles 104 and 106 of the Uniform

3% National Defense Authorization Act for Fiscal Year 2010, H.R. Res. 2647, 11" Cong, 10 U.S.C. § 948r (2009)
(amended Military Commissions Act of 2006).

3110 U.S.C. § 948a. The legislation defines the term “unprivileged enemy belligerent” as an individual who
“(A) has engaged in hostilities against the United States or its coalition partners; has purposefully and
materially supported hostilities against the United States or its collation partners; or (C) was a part of al Qaeda
at the time of the alleged offense under this chapter.”

2 1d. § 9501(29).



III.

Code of Military Justice . . . Article 104 of UCMJ allow a court-martial or military
commission to adjudge punishment including death penalty for “any person who (1) aids, or
attempts to aid, the enemy with arms, ammunitions, supplies, money, or other things; or (2)
without proper authority, knowingly harbors or protects or gives intelligence to or communicates
or corresponds with or holds any intercourse with the enemy, either directly or indirectly.”**
Third, the new MCA also allows the military commissions to adjudge material support for
terrorism or terrorist groups. One of the categories that define “unprivileged enemy belligerent”
is an individual who “has purposefully and materially supported hostilities against the United

States or its coalition partners.”> The new MCA also retains the definition of the material

support for terrorism charge from the MCA of 2006.%

The presence of these crimes in the MCA raises a question as to whether they are crimes
recognized under the laws of war because the jurisdiction of military commissions is limited to
trying individuals for violating the crimes according to the law of war. However, before
examining the legitimacy and potential problems inherent in the crimes, a threshold issue that
must be discussed beforehand is whether Congress had authority to pass a legislation that makes
conspiracy a crime in the face of the Supreme Court’s Hamdan decision. If so, the next
questions are: what are the sources of such authority and what are the limits? The next section

of this paper will discuss these threshold issues.

Congress’s Legislative Power

3 1d. § 948d.
*1d. § 904.

3 Id. § 948a(6).
3 1d. § 9501(25).
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Before answering the legitimacy of Congress’s authority to include conspiracy as a crime
prosecutable by the military commissions, a few more fundamental questions must be answered
first. The first question is where Congress can find such authority. Although the ambit of
Congress’s legislative power can be found in numerous provisions of the Constitution including
the Foreign Commerce Clause and the Necessary and Proper Clause that effectuates the Article
II Treaty Power, this section of the paper focuses on the Tenth Clause of Article I, Section 8 of
the U.S. Constitution, also known as the Offenses Clause, for a couple of reasons. The first
reason is that it will likely be the most secure textual basis of Congress to project U.S. anti-
terrorism efforts.” The second reason is because there are only very few Supreme Court cases
that define the scope of Congress’s power under the Offenses Clause. Although the Offense
Clauses grants Congress with some power to define and punish existing offenses against the law
of war, it must be used with cautions because the legislative history reveals the founder’s narrow
interpretation of the word, “define,” and a newly defined offense against the law of nations must

rest on a norm of international society.

The second part of this section discusses whether Congress has the power to pass
legislation that makes conspiracy a crime in the face of the Hamdan decision. Given the
Supreme Court’s holding in Robertson and enactment of the Civil Rights Act that overruled a
number of Supreme Court decisions, Congress does have the legislative power to enact

legislation that contradicts the Supreme Court’s decision.

The final part of this section discusses whether there is anything that limits the

Congress’s legislative power. The Supreme Court’s Boumediene case and a few more federal

37 Anthony J. Conlangelo, Constitutional Limits on Extraterritorial Jurisprudence: Terrorism and the
Intersection of National and International Law, 48 Harv. Int’l L.J. 121, 136 (2007).

11



court cases reveal that the Congress’s power is limited by the Due Process Clause of the Fifth
Amendment. Although the scope and application of the Due Process Clause have not yet been
determined, a few lower court cases and the Supreme Court’s Boumedine decision demonstrate

the importance of satisfying the due process requirement in prosecuting foreign individuals.

1. The Offenses Clause and Legislative Intent
The most apparent support for the congressional authority to include conspiracy as an
offense prosecutable by the military commissions can be found from the U.S. Constitution. The
Tenth Clause of Article I, Section 8 of the U.S. Constitution provides that the Congress has the
power “to define and punish piracies and felonies committed on the high seas, and offenses
against the law of the nations.”*® The literal reading of this provision seems to support the
legitimacy of the inclusion of conspiracy offense in the MCA. However, the congressional

history of the Offenses Clause reveals otherwise.

Prior to the ratification of the Constitution, one of the major concerns of the
Confederation leaders was how to ensure the enforcement of international law obligations.” The
concern was deeply rooted in the leaders’ strong belief in the common law system which reflects
a moral obligation and that international law was a primary component of the common law.*

Moreover, as a new-born nation struggling to protect itself from foreign countries where the only

chief means of resolving conflicts was violence, the United States was interested in avoiding

¥ U.S. CONST. art. I, § 8, cl. 10.

% Beth Stephens, Federalism and Foreign Affairs: Congress’s Power to “Define and Punish . . . Offenses
Against the Law of Nations, 42 WM. & Mary L. Rev. 447, 463-5 (2000).

“Id. at 465.

12



offending another nation by abiding by norms of international customs.*' However, the national

government at that time lacked power to overcome state’s refusal to enforce international law.**

The necessity of ensuring the enforcement of international law obligations was
heightened by a series of crises.”> One of the critical crises arose when national diplomats of the
French and Dutch government were attacked by individuals and individual states of the United
States refused to prosecute individuals in accordance with the norms of international law.** The
problem reached its climax when a French diplomat, Mr. Marbois was attacked by a fellow
Frenchman and states refused to institute a criminal proceeding against the fellow Frenchman.*’
Although the key figures of the U.S. Continental Congress wanted to respond to the threat by
prosecuting the individual who attacked the French diplomat in accordance with the norms of
international norms,* it lacked authority to force states to institute criminal proceeding.?’ All
that Continental Congress could do was to explain to Mr. Marbois and the French government
that the federal government of the U.S. does not have authority to force states to prosecute the
individual because its power is restrained by the nature of a federal union.”* Another critical
crisis arose when the states breached treaties between the U.S. government and Great Britain.*

The treaty with Great Britain conditioned the termination of the war on the repayment of debts to

.

* Id. at 466.

®1d.

.

®d.

% See William R. Casto, The Federal Courts' Protective Jurisdiction Over Torts Commited in Violation of the
Law of Nations, 18 Conn. L. Rev. 467, 491-94 (1986).

7 Stephens, supra note 39, at 466.

*% 28 Journals of the Continental Congress 1774-1789, at 314 (John C. Fitzpatrick ed., U.S. Gov't. Printing
Office 1933).

9 Stephens, supra note 39, at 466.

13



British creditors.”® The state courts of the United States however repeatedly refused to collect

and Great Britain threatened to take reprisals.”’

Having realized the need to guarantee the federal government power to ensure the
enforcement of international law obligations, the U.S. Congress in 1781 appointed a committee
“to prepare a recommendation to the states to enact laws for punishing infractions of the laws of

. 2
nations.”

The decision on the precise wording of the clause took a few rounds of negotiations
because two major figures, Wilson and Morris, disagreed on the choice of words.®> Morris
argued to strike the word “punish” whereas Wilson counterargued that using the word, “define,”
alone would provide European nations with reasons to ridicule the United States.>* In support of
his insistence on the use of the word, “define,” Morris explained that the intention of “define” is
to add more details to vague definitions of law of wars rather than to create new offenses, as he
stated that “[t]he word define is proper when applied to offenses in this case; the law of nations

9955

being often too vague and deficient to be a rule. Morris’s comment made during the Federal

Convention of 1787 clarifies the meaning of the word, “define” used in the Offenses Clause: it

3 Definitive Treaty of Peace, Sept. 3, 1783, U.S.-Gr. Brit., 8 stat. 80, reprinted in 2 Treaties and Other
International Acts of the United States of America 151, 154 (Hunter Miller ed., 1931). Article 4 of the
Definitive Treaty of Peace between Great Britain and the United States provided that “Creditors on either Side
shall meet with no lawful Impediment to the Recovery of the full Value in Sterling Money of all bona fide
Debts heretofore contracted.”

>! Stephens, supra note 39, at 467.

> Edmund Randolph et al., Report to Congress (1781), reprinted in 3 The Founders’ Constitution 66 (Philip B.
Kurland & Ralph Lerner eds., 1987).

3 Stephens, supra note 39, at 473.

3% 2 The Records of the Federal Convention of 1787, 615.

*1d.

14



was used to grant Congress the power to punish the existing violations of laws of nations not to

56
create new offenses.

As discussed above, the historical context within which the Offenses Clause was drafted
bolsters this argument. As a starting nation, the United States realized the compelling necessity
to ensure the enforcement of international obligations so that it could avoid provoking other
European nations through the violation of international norms and custom. The drafters of the
Offenses Clause thought that the only way to force states to abide by international law
obligations was by explicitly granting power to the U.S. Congress in the U.S. Constitution. The
historical context and legislative intent thus clearly demonstrate that the intent of the framers of
the Offenses Clause was not to provide Congress with unlimited power to override existing
international law obligations. Rather, it was to grant Congress the power to control and force

individual states to guarantee enforcement of international law across the United States.

However, this is different from saying that the laws of nations do not change. It is clear
that contemporary laws of notations have evolved and thus different from the law of nations at
the time the Offenses Clauses was drafted.”” A couple of the Supreme Court cases demonstrate
this notion of evolving law of nations: United States v. Arjona’ and Sosa v. Alvarez-Machain.”®
In the Arjona case, the Court made clear that although counterfeiting of foreign currency was
originally not an offense against the law of war at the time of the founding, the law of nations

evolved as nations has now long recognized each nation’s obligation to punish individuals for

%6 Stephens, supra note 39, at 474.

> Anthony J. Conlangelo, Constitutional Limits on Extraterritorial Jurisprudence: Terrorism and the
Intersection of National and International Law, 48 Harv. Int’l L.J. 121, 139 (2007).

>% United States v. Arjona, 120 U.S. 479 (1887).

%% Sosa v. Alvarez-Machain, 542 U.S. 692 (2004).

15



counterfeiting money of another nation.®® Similarly, in the Sosa case that will be discussed later
in this article, the Supreme Court reaffirmed this fluid view of the law of nations. In Sosa,
although the Supreme Court rejected the plaintiff’s allegation of a violation of international law
under the Alien Tort Statute, it acknowledged that some offenses were actionable under the
statute by stating that “any claim based on the present-day of nations rest on a norm of
international character accepted by the civilized world and defined with a, specificity comparable

to the feature of the 18"-century paradigms.”®!

Therefore, the Supreme Court’s decisions in Sosa and Arjona affirm that the law of
nations is evolving body of laws and that Congress has authority to define and punish offenses
against the law of nations. However, this authority should be used with cautions. In light of the
founder’s narrow interpretation of the word, “define,” of the Offenses Clause, Congress has
authority only to define and provide details to existing offenses against the law of nations. At the
same time, the offenses defined by the U.S. Congress must comply with a norm of international
character recognized by the law of nations. The remaining question as to whether the crime of

conspiracy is a crime recognized in the law of nations will be discussed in Part IV.

2. Congress’s Power to Override the Supreme Court’s Decision

Notwithstanding the Offenses Clause, there is no doubt that the U.S. Congress has all
legislative power vested by Article I of the Constitution.”> More specifically, Article I, Section 8
of the U.S. Constitution vests broad power to “make all laws which shall be necessary and proper

for carrying into execution the foregoing powers, and all other powers vested by this

5 Arjona, 120 U.S. at 483-7.
%1 Sosa, 542 U.S. at 725.
62 U.S. CONST. art. 1, § 8.

16



Constitution in the government of the United States, or in any department or office thereof.”

Furthermore, even Article III of the Constitution which defines the scope of judiciary power
grants broad power over original and appellate jurisdiction of the Supreme Court.®* Finally,
Section 5 of the Fourteenth Amendment provides Congress with authority to “enforce, by
appropriate legislation, the provision of this article.”® Given such vast amount of legislative
power of Congress, the real question with respect to the MCA 2009 is whether the U.S. Congress
could include the conspiracy crime in the military commission by enacting a statute that directly

overrules the Supreme Court’s decision.

To recapitulate the current situation in the face of several landmark cases by the Supreme
Court and two versions of the MCA, the Hamdan decision held that the military commission
cannot charge Hamdan with conspiracy because conspiracy is not a crime recognized by the laws
of war and the jurisdiction of the military commission is limited to adjudicating only the offenses
recognized by the law of war.’® In response, the U.S. Congress enacted the MCA of 2006 that
takes away the habeas corpus proceeding from terrorist suspects®’ and that explicitly includes the
crime of conspiracy as a crime triable by the military commission.®® Thereafter, the Supreme
Court in Boumedine struck down section 7 of the MCA,* which prohibited any court, justice, or

judge from considering a writ of habeas corpus filed by an alien detained by the United States as

% U.S. CONST. art. I, § 8.

4 U.S. CONST. art. III, § 2.

65 U.S. CONST. amend. XIV, § 5.

% Hamdan v. Rumsfeld, 548 U.S. at 563 (2006).

6710 U.S.C. § 948b (amended 2009).

% 1d. § 950v(28)(amended 2009).

% Boumediene v. Bush, 128 S. Ct. 2229, 2243 (2008).
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an enemy combatant.”’ Writing for the majority, Justice Kennedy noted that the Constitution’s
separation-of-powers structure protects not only citizens but also foreign national “who have the
privilege of litigating in our courts can seek to enforce separation-of-powers principles.”’"
Justice Kennedy also rejected the government’s argument that the executive branch has the right
to suspend the privilege of habeas corpus under the Suspension Clause of the Constitution.”> He
reasoned that the Suspension Clause was intended to “protect the rights of the detained by a
means consistent with the essential design of the Constitution” and by “affirming the duty and
authority of the Judiciary to call the jailer to account.””® The Obama administration, in return,
amended and enacted a new version of the MCA that complied with the Boumedine decision but
overruled part of the Hamdan decision: the MCA 2009 excluded section 7 of the MCA 2006 but

retained the provision that allows the military commission to try terrorism suspects for the crime

of conspiracy.

The question concerning the Congressional authority to overrule the Supreme Court’s
decision essentially arises from the allocation of authority among the three branches of the U.S.
government, based on the separation of powers principle. In Robertson v. Seattle Audubon Soc.,
™ the Supreme Court faced with a similar question and held that Congress has the power to
overrule a decision by a federal court by enacting necessary legislation. In Robertson, a few
environmental groups filed two separate lawsuits challenging timber harvesting by the United

States Forest Service (“Forest Service”) and the Bureau of Land Management (BLM).”> The

.

" Id. at 2246.

U.S. CONST. art. I, § 8, cl. 9.

® Boumedine, 128 S.Ct. at 2247.

™ Robertson v. Seattle Audubon So., 503 U.S. 429 (1992).
P Id.
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environmental groups argued that timber foresting in those forests would kill the northern
spotted owls, an endangered spice identified under the Endangered Specifies Act of 1973,7® and
alleged the five violations of the three federal statutes.”” The District Court consolidated the two
lawsuits and preliminarily enjoined some of challenged harvesting.”® In response to these
litigations, Congress enacted § 318 of Department of the Interior and Related Agencies
Appropriations Act, known as the Northwest Timber Compromise.” The Act required some
harvesting in the forests managed by the Forest Service and BLM and also prohibited harvesting

in certain areas of the forest altogether under the subsection (b)(3)*” and (b)(5).*' In addition,

%16 U.S.C. § 1531 et seq. (1990).
" The Migratory Bird Treaty Act (MBTA), 40 Stat. 755, ch. 128, as amended, /16 U. S. C. § 703 et seq. (1988
ed. and Supp. I11); the National Environmental Policy Act of 1969 (NEPA), 83 Stat. 852, as amended, 42 U. S.
C. § 4321 et seq.; and the National Forest Management Act of 1976 (NFMA), 90 Stat. 2949, as amended, /6 U.
S. C. § 1600 et seq.
8 Portland Audubon Soc. v. Lujan, 884 F2d 1233 (9th Cir. 1989); Portland Audubon Soc. v. Hodel, 866 F.2d
302 (9th Circ. 1989).
" Pub. L. No. 101-121, § 318, 103 Stat. 701, 745 (1989).
% 1d. § 318(b)(3). “No timber sales offered pursuant to this section from the thirteen national forests in Oregon
and Washington known to contain northern spotted owls may occur within [spotted owl habitat areas
(SOHA's)] identified pursuant to the Final Supplement to the Environmental Impact Statement for an
Amendment to the Pacific Northwest Regional Guide -- Spotted Owl and the accompanying Record of
Decision issued by the Forest Service on December 8, 1988 as adjusted by this subsection:
(A) For the Olympic Peninsula Province, which includes the Olympic National Forest, SOHA size is
to be 3,200 acres;
(B) For the Washington Cascades Province, which includes the Mt. Baker-Snoqualmie, Okanogan,
Wenatchee, and Gifford-Pinchot National Forests, SOHA size is to be 2,600 acres;
(C) For the Oregon Cascades Province, which includes the Mt. Hood, Willamette, Rogue River,
Deschutes, Winema, and Umpqua National Forests, SOHA size is to be 1,875 acres;
(D) For the Oregon Coast Range Province, which includes the Siuslaw National Forest, SOHA size is
to be 2,500 acres; and
(E) For the Klamath Mountain Province, which includes the Siskiyou National Forest, SOHA size is
to be 1,250 acres.
(F) All other standards and guidelines contained in the Chief's Record of Decision are adopted."”
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subsection (b)(6)(A) of the Act provided that “Congress hereby determines and directs that
management of the forests according to 318 (b)(3) and 318(b)(5) . . . is adequate consideration
for the purpose of the meeting the statutory requirements that are the basis for the consolidated

cases” decided by the lower courts.*

The environmental groups then brought additional lawsuits against the Forest Service on
the ground that subsection (b)(6)(A) violated Article III of the Constitution because the provision
“purports to direct the results in two pending cases” by superseding the statutory provisions on
which the plaintiff’s claims were based.*> The Supreme Court, however, did not agree. The
Supreme Court reasoned that subsection (b)(6)(A) was constitutional because it merely
compelled to change the legal standards but not factual findings or results under old law.** For
example, the Supreme Court explained that before the enactment of the Northwest Timber
Compromise the alleged federal violations by the Forest Service was based on the provision of
MBTA that prohibits “killing” or “taking” of any migratory bird.*> After the enactment of the

Northwest Timber Compromise, subsection (b)(6)(A) raises a different question: whether it

11d.§3 18(b)(3). “No timber sales offered pursuant to this section on Bureau of Land Management lands in
western Oregon known to contain northern spotted owls shall occur within the 110 areas identified in the
December 22, 1987 agreement, except sales identified in said agreement, between the Bureau of Land
Management and the Oregon Department of Fish and Wildlife. Not later than thirty days after enactment of
this Act, the Bureau of Land Management, after consulting with the Oregon Department of Fish and Wildlife
and the United States Fish and Wildlife Service to identify high priority spotted owl area sites, shall select an
additional twelve spotted owl habitat areas. No timber sales may be offered in the areas identified pursuant to
this subsection during fiscal year 1990.”

82 1d. § 318(6)(A).

%3 Robertson v. Seattle Audubon So., 503 U.S. 436 (1992).

“1d. at 438.

“1d.
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violates subsection (b)(3) and (b)(5).* Therefore, according to the Supreme Court’s ruling, there
are two ways that the Forest Service can satisfy its obligations: first by managing their lands so
as not to kill or take any migratory birds, or by managing their lands so as not to violate

subsection (b)(3) and (b)(5).*’

Although the Robertson case does not seem to be exactly applicable to what happened
between the Hamdan case and the MCA, it is similar in that the U.S. Congress enacted a statute
with the intent to directly override a ruling by a federal court. Although the Supreme Court
refused to directly answer whether the statute violated the broad question of Article III
jurisprudence, the implication of this case seems to indicate that Congress has the authority to

make a new law which changes or reverses the Supreme Court’s position on the law.®

In reality, the Congressional authority to reverse the Supreme Court’s position on the law
has been frequently demonstrated in the civil rights area. One of the most representative
examples demonstrative of Congress’s authority is the Civil Rights Act of 1991.% Congress
explicitly broadened the coverage of the Civil Rights Act in response to the Supreme Court cases
that severely limited workers rights as stated in the preamble: “[t]he purposes of this Act are to
respond to the Supreme Court’s recent decisions by restoring the civil rights protections that
were dramatically limited by those decision; and strengthen existing protections and remedies

available under Federal civil rights laws to provide more effective deterrence and adequate

*Id.

8 14

% Leon Friedman, Overruling the Court, Will Congress use its power to overturn the Supreme Court’s
narrowing of civil rights laws? (Aug. 26, 2001), available at
http://www.prospect.org/cs/articles?article=overruling_the court.

% Civil Rights Act of 1991, Pub. L. 102-166, 105 Stat. 1074 (codified at 42 U.S.C. § 2000e-2 (1994)).
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compensation for victims of discrimination.” For instance, in Patterson v. McLean Credit
Union, the Supreme Court held that an employee cannot sue an employer for racial harassment
claim because the employee was given the same right “to make and enforce contracts” when she
first entered into the contract as white citizens and the discriminatory conduct occurred only after
the formation of the contract.”’ In Wards Cove Packing Co. v. Antonio, the Supreme Court again
rejected minority employees’ racial discrimination allegation on the ground that employees
failed to meet the burden of proving an unlawful disparate impact consisted of the justifications
for employer’s use of such practices and availability of alternative practices to achieve the same
business purpose.” In passing the new Civil Rights Act, Congress led by Senator Edward
Kennedy and House Representative Hamilton Fish successfully overruled those rulings by

broadening the scope of the Civil Rights Act.”

Again, the Civil Rights Act of 1991 does not reflect exactly the same situation to the
MCA, because in the case of the Civil Rights Act Congress merely amended the preexisting
Civil Rights Act rather than enacting a wholly as in the case of the MCA. However, the
enactment of the Civil Rights Act is similar in that Congress used its legislative power to reverse
the Supreme Court’s ruling just like the MCA did, by explicitly changing the scope of the

legislation determined by the Supreme Court.

In light of both the Supreme Court’s ruling in the Robertson case and the example of the

Civil Rights Act of 1991, the enactment of the MCA 2009 contradicting the Hamdan decision is

"1d §3.

*! Patterson v. McLean Credit Union, 491 U.S. 164 (1989).

%2 Wards Cove Packing Co. v. Antonio, 490 U.S. 642 (1989).

% Leon Friedman, Overruling the Court, Will Congress use its power to overturn the Supreme Court’s
narrowing of civil rights laws? (Aug. 26, 2001), available at

http://www.prospect.org/cs/articles?article=overruling_the court.

22



legitimate within the legislative power vested by the U.S. Constitution. As the legislative body
of the U.S. government, Congress was given full legislative powers, and the enactment of MCA
that directly comes to loggerhead with the Supreme Court’s decision seems to be a legitimate use
of the Congress’s legislative powers. However, this should not be the end of the story. The fact
that Congress has power to overrule the Supreme Court’s decision is different from saying that
Congress’s legislative power is unlimited. Thus, the next question should focus more on where
we can find the sources of limitations. The next section discusses one of the main sources of

limitations: the Fifth Amendment Due Process.

3. Limits on Congress’s Legislative Power: The Fifth Amendment Due Process

The two main sources that limit Congress’s legislative power are the U.S. Constitution
and the Supreme Court’s interpretations of the Constitution. The Supreme Court’s landmark
decision in Marbury v. Madison grants courts the power to review the constitutionality of
legislation.”* The first part of this section already examined the limitation of Congress’s power
to define and punish offenses against the law of nations based on the Supreme Court’s
interpretation of the Offense Clauses reflected in a couple of cases. It was concluded that
Congress’s power to define offenses is limited by the founder’s intent to punish existing offenses
against the law of nations and the defined offenses must comply with a norm acknowledged by
members of international community. Another major constitutional provision that imposes limits
on Congress’s ability to expand U.S. antiterrorism laws lies in the Fifth Amendment Due Process

Clause.

% Marbury v. Madison, 5 U.S. 137 (1803).
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One of the major cases that illustrate the limit of Congress’s power based on the Fifth
Amendment Due Process is Curtis-Wright v. United States.” In Curtis-Wright, the Supreme
Court held explicitly that the power of the federal government over foreign affairs, “of course,
like any other governmental power, must be exercised in subordination to the applicable
provisions of the Constitution.””® Although the decision did not specifically refer to the Fifth
Amendment clause, the statement, in and of itself, comports with Supreme Court’s holdings in
other cases that the government’s authority over foreign affairs does not trump individual’s

constitutional rights.”’

This limitation is precisely why the Supreme Court in Boumedine struck down a
provision of the MCA that takes away the habeas corpus proceeding from alien detainees and
upheld the constitutional privilege of habeas corpus.” In doing so, the Court rejected the
government’s argument that compared the suspension of habeas corpus under the MCA to the
restrictions under the Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA), which
were ruled constitutional under the Suspension Clause.”” The Court explained that the
restrictions under the AEDPA were different from the complete suspension on habeas corpus
under the MCA because they were only procedural limitations to “expedite the prisoner’s claims,

not to delay or frustrate it.” '° Furthermore, the AEDPA had a saving clause, providing that a

% United States v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936)

Id. at, 320.

o7 Anthony J. Conlangelo, Constitutional Limits on Extraterritorial Jurisprudence: Terrorism and the
Intersection of National and International Law, 48 Harv. Int’l L.J. 121, 158 (2007). See Boos v. Barry, 485
U.S. 312, 324 (1988); Reid v. Covert, 354 U.S. 1, 16 (1957).

% Boumediene v. Bush, 128 S. Ct. 2229 (2008).

% U.S. CONST. art. I, § 9, cl. 2.

1% Boumediene. 128 S. Ct. at 2264.
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writ of habeas corpus would be available if the alternative is proved inadequate.'”' Finally, the
Court distinguished the MCA from the AEDPA on the ground that the AEDPA applied to
“postconviction review after criminal proceeding in state court have taken place,” whereas the

MCA suspends the privilege of habeas corpus in cases where no trial has been held.'%*

The interpretation of the Supreme Court in Boumedine that extended the applicability of
due process even to foreign nationals alludes a possibility that Congress’s legislative authority
can be further limited based on the Due Process Clause. Although it is not very clear what due
process means when applied to each case, the U.S. courts seem to uniformly agree that the Due
Process Clause at least requires that the application of U.S. laws not to be “arbitrary and
fundamentally unfair.”'” More specifically, the fair application of U.S. laws thus seems to
require that “the defendant must have notice both of the illegality of this conduct and of the law

f”104

to which he subjects himsel In his article, Constitutional Limits on Extraterritorial

Jurisdiction: Terrorism and the Intersection of National and International Law, Anthony
Colangelo illustrates the problem associated with extraterritorial application of U.S. laws against

terrorism and due process requirement of the United States Constitution.

“To illustrate, suppose a U.S. traffic cop acting in his official capacity
representing the United States in annual Trans-Atlantic Traffic Convention in
London arrests a British citizen under U.S. law for “illegally” driving on the left
side of the road. Further, suppose the Britiish government, for reasons of its own,
consents to the application of the U.S. traffic code to the individual. Such an
application of U.S. law to the British commuter would seem plainly violate due
process as arbitrary, fundamentally unfair and maybe even ex post facto.”'"

" 1d. at 2265.

192 1d. at 2264.

193 See United States v. Davis, 905 F.2d 245, 248-49 (9" Cir. 1990); United States v. Yonsef, 327 F.3d
1% Conlangelo, supra note 37, at 173 (2007).

105 Id
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Having faced with a similar problem, the Ninth Circuit the United States v. Yousef upheld
that the extraterritorial application of U.S. federal law to the defendant who conspired to blow up
a dozen U.S. aircraft and was captured in Pakistan.'” In so holding, the Second Circuit stated
that “[o]ur Circuit has not yet decided the extent to which the Due Process Clause limits the
United States’ assertion of jurisdiction over criminal conduct committed outside the borders.”
The Second Circuit then decided to adopt the decision of the Ninth Circuit which has held that
“in order to apply extraterritorially a federal criminal statute to a defendant consistently with due
process, there must be a sufficient nexus between the defendant and the United States, so that
such application would not be arbitrary or fundamentally unfair.”'®" On the other hand, the Fifth
Circuit has rejected the sufficient next required but instead required the proof that defendant had
a notice that he was subjecting himself to the U.S. laws.'”® One way or the other, federal courts
of the United States require that the U.S. legislation satisfies due process requirements in

convicting individuals including foreign terrorism suspects under U.S. laws.

In conclusion, the Congress’s legislative power is limited by the Constitution subject to
the interpretation of the Supreme Court. One of the main constitutional restraints on the
Congress’s legislative power as demonstrated in the Boumedine case and other federal cases is
the Fifth Amendment Due Process Clause that guarantees individuals the right of habeas corpus
and fair application of the U.S. laws to individuals. Although the exact meaning of due process
has not yet been determined, the U.S. courts will likely review and hold legislation
unconstitutional if the application of U.S. laws under that particular legislation is “fundamentally

unfair and arbitrary.”

19 United States v. Yonsef, 327 F.3d 56 (2nd Cir. 2003).
197 United States v. Davis, 905 F.2d 245, 248-49 (9th Cir. 1990).
1% United States v. Surete, 291 F.3d 366, 377 (5th Cir. 2002).
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4. Congress’s Legislative Power and Implication on the MCA 2009
So far, this paper examined the general scope and limits of the Congress’s legislative
power in relation to the Supreme Court’s judicial review power. The next analysis should return

to the starting point and ask its implications on the current situation concerning the MCA 2009.

As discussed above, under the Offenses Clauses, Congress has the power “to define and
punish offenses against the law of nations.”'” However, based on the legislative history of the
text, this power is limited to providing details and clarifying the offenses recognized by members
of international community. Although Congress has the legislative power to enact legislation
that reflects the evolving law of nations, Congress must not create a wholly new crime on its own.
Thus, the only remaining question is then whether the crimes of conspiracy, material support for

terrorism, and aiding and abetting are offenses recognized against the law of nations.

The enactment of the MCA 2009, however, in and of itself, did not go beyond the
legislative power of Congress. The Supreme Court decision in Robertson seems to acknowledge
Congress’s power to pass legislation that overrules the Supreme Court’s decision, as
demonstrated by the successful enactment of the Civil Rights Act of 1991 overruling a number

of the Supreme Court cases.

However, it is imperative to remember that the Congress’s legislative power is not
without limits. One of the major limits emphasized by the Supreme Court in recent days is the
due process requirement under the Fifth Amendment of the Constitution. The Supreme Court’s
recent decision in Boumdedine affirmed that Congress cannot take away individuals’ right to

habeas corpus protected by the U.S. Constitution regardless of the individuals’ nationality. A

% U.S. CONST. art. 1, § 8, cl. 10.
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few more federal cases uniformly reaffirm the due process requirements even in the case when
U.S. laws are applied outside the United States, although different jurisdictions have different
methods of determination at this point. Given the importance of the due process requirement,
there is a good chance that appellate courts will reverse convictions for any offense not
recognized by either the law of war or national laws of defendants on the ground that the
defendants were not given “notice both of the illegality of this conduct and of the law to which
he subjects himself.”''" Therefore, the ultimate question is, again, whether the crimes of
conspiracy, material support for terrorism, and aiding and abetting are crimes recognized under
the law of war. Part IV and Part V of this paper will examine this question closely from various

perspectives.

IV. Problems with Conspiracy

Up until now, the discussion focused on the legislative authority of Congress to include
the crime of conspiracy in the MCA 2009. Part IV now examines the inherent problems of
conspiracy itself. The discussion first begins with determining the scope of the U.S. military
commission’s jurisdiction and concludes that its scope is limited to adjudicating only offenses
recognized by the law of war. Then, it examines whether conspiracy is an offense recognized
by the law of war in light of international law as well as domestic law. Not surprisingly, no
major international treaties or precedents has recognized conspiracy as an offense against the law
of war, as demonstrated by the fierce opposition by civil law nations during the London
Agreement negotiation. Neither do domestic laws recognize conspiracy a crime against the law
of nation as both the Supreme Court and the U.S. government repeatedly distinguished

conspiracy from crimes punishable under the law of war. The final section of Part IV points out

110

Conlangelo, supra note 37, at 173 (2007).
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the problem raised by the U.S. version of conspiracy which requires the knowledge intent, in
contrast to the international standard that requires the specific intent in holding individuals liable

for the crime of complicity.

1. The U.S. Military Commission and the Law of War

The controversy over conspiracy charge mainly arises from the fact that the U.S. military
commission’s jurisdiction is limited to trying offense chargeable under the law of war. The most
obvious and comprehensible reason for such limitation is because the laws of the United States
say so. The Uniform Code of Military Justice (UCMJ) limits the scope of military commissions’
jurisdiction to “offenders or offenses that by statute or by the law of war may be tried by military
commissions.”'"! Accordingly, the UCMI explicitly allows the military commissions to try
individuals for the charges acknowledged by law of war as prosecutable offenses including

59112

“aiding the enemy”''* and “spying”'"*, but with respect to conspiracy charge it limits the military

commissions’ jurisdiction to individuals who “commit an offense under the law of war.”'"*

The limitation of military commissions’ jurisdiction has been affirmed by the Supreme

Court decisions in a number of cases. In particular, in Ex Parte Quirin, the Court stated that:

“Congress . . . has thus exercised its authority to define and punish offenses
against the law of nations by sanctioning . . ., the jurisdiction of the military
commissions to try persons for offenses which, according to the rules and
precepts of the law of nations, and more particularly the law of war, are
cognizable by such tribunals.”'"’

" § 821.
12 1d. § 904.
"3 1d.§ 906.
14 1d. § 881.
"5 Ex Parte Quirin, 317 U.S. 1, 28 (1942).
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This passage clarifies two things: first, “the jurisdiction of the military commissions” is
limited to trying persons for offenses in accordance with the law of war; second, the law of war

is part of ‘the law of nations,” in other words international law."''®

Another case that underscores the international character of the law of war and limitation
of military commission’s jurisdiction is in re Yamashita.'"" Four years after the Quirin case,
General MacArthur convened the military commission to try General Yamashita for the failure
to prevent the members of his troop from committing atrocities.''® The defense challenged the
legitimacy of the military commission on the ground that the military commission does not have
its jurisdiction because the hostilities had ended.'”® Chief Justice Stone rejected the defense’s
argument and upheld the legitimacy of the military tribunal by stating that “[n]o writer on
international law appears to have regarded the power of the military tribunals, otherwise
competent to try violations of the law of war, as terminating before the formal state of war has
ended.”'®® From the passage, it is clear that Chief Justice Stone relied, or at least considered,
opinions of writers on international law in making its decision.'?' This statement is also
indicative of the Supreme Court’s understanding that the purpose of the military commission is

to “try violations of the law of war.”'*?

1 George Fletcher, Amicus Curiae Brief of Specialists in Conspiracy and International Law in Support of

Petitioner, 2006 WL 53979, at 5 (2006) [hereinafter Amicus Brief].
"7 In re Yamashita, 327 U.S. 1 (1946).

118 Id

" 1d. at 42.

20 1d. at 12.

2 Amicus Brief, supra note 116, at 5.

122 yamashita, 327 U.S. at 12.
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The Supreme Court’s decisions in both Ex Parte Quirin and In re Yamashita demonstrate
its accurate understanding with respect to the relationship between military commissions and the
law of war. Because the law of war is in fact “the body of rules which governs relations in

59123
3

war it is inherently international and therefore cannot rely on practice of a single nation.'**

Like any other international laws, the law of war derives from two sources: multilateral treaties

and customary law evolved from the actual practice of states.'*

The two principle international
treaties that govern the law of war are the law of Hague and the law of Geneva.'*® The latter law

concerns the protections of war victims whereas the law of The Hague concerns the behavior of

. 12
combatants in war.'>’

In short, both the statutes and precedents of the United States affirm that the jurisdiction
of the military commission is limited to trying offenses accepted by the law of war. Because the
law of war is part of international law, the military commissions of the United States must abide
by rules and principles set in international treaties and the customary international law arising

from the practice of nations.

2. Conspiracy in International Law
If the U.S. military commission’s jurisdiction is limited to trying offenses under the law

of war that derives from international treaties and customary law, the next question is whether

'2 Ingrid Detter De Lupis, The Law of War 159 (2000). (Expressing his preference to use the singular “the

Law of War,” rather than the more common terms “laws of war,” on the ground that there is now a
homogeneous body of rules applicable to the modern state of war).

24 1d. at 125. See Amicus Brief, supra note 116, at 6.

125 peter Malanczuk, Akehurst’s Modern Introduction to International Law 35-37 (1997) (stating that custom
and treaties are now very difficult to distinguish, because treaties have begun to replace customary law by
being codified by treaty where there is agreement among states about rules of customary law).

12 1 upis, supra note 123, at 158.

127 Id
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conspiracy is generally a crime recognized under the law of war. The Supreme Court’s decision
in Hamdan provides a partial answer to this question. The Supreme Court in Hamdan dismissed
the conspiracy charges brought against Hamdan on the ground that: first, the “law of war,”'*® the
phrase used in UCMJ, refers to international law; second, conspiracy charge is not recognized in
the law of war; third, military commission therefore “lacks authority to try Hamdan under these
charges.”'? 1In its reasoning, the Court emphasized the international element of the law of war
by holding that conspiracy has not been confirmed as a charge prosecutable by military

.. . . 1
commissions by international sources.'*’

However, despite the Hamdan decision, the newly established military commission
maintains the language of the MCA 2006 which expands the jurisdiction of military

59131

commissions to “any offense made punishable by this chapter,” ”" including conspiracy charge

as well as section “904 (aiding the enemy) and 906 (spying) of this title, or the law of war.”'*?
Although it is not very clear whether the Obama Administration’s intention was to flout the
Supreme Court’s decision in Hamdan, '** the presence of conspiracy charge in the MCA 2009
poses a formidable legal challenge. The difficulty in analyzing whether conspiracy defined by
the Military Commissions Act of 2006 and 2006 is a prosecutable offense under the law of war

lies with the fact that: 1) civil law nations do not recognize conspiracy as a stand-alone charge

and that 2) there can be many different types of conspiracy offenses. Therefore, to examine the

128 National Defense Authorization Act for Fiscal Year 2010, 10 U.S.C. § 821 (2009).
1% Hamdan v. Rumsfeld, 548 U.S. 557, 612 (2006).

130 Id

B0 U.S.C. § 948d.

13210 U.S.C. § 948d.

1% George Fletcher, On the Crimes Subject to Prosecution in Military Commissions, J. Int’l Crim. Just. 5 39,

46 (2007).
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legitimacy of conspiracy in MCA, it is important to first study whether conspiracy is recognized
in international law, and if so, what the elements of conspiracy are, and whether the MCA

version of conspiracy complies with it.

i. Two Accepted Forms of Conspiracy and Conspiracy in the MCA 2009

Generally speaking, conspiracy is a form of criminality accepted only by common law
countries not by civil law countries. In common law nations, conspiracy is a group offense,
“consisting of the agreement of two or more persons to commit a crime.”'** The definition
indicates that criminality of conspiracy is found in the agreement alone, meaning that a person
can be held liable for conspiracy even if the substantive crime is never carried out.'” If the
substantive crime is carried out and completed, the perpetrator can be held liable both for
conspiracy and for the substantive crime he or she committed."*® On the other hand, in civil law
countries, conspiracy is never a stand-alone charge; rather, it is punishable only if it results in the
completion of the crime. In other words, the continental systems make distinctions between non-
punishable preparation of crimes and criminal attempt.'>’ The reason that the civil law nations
rejects conspiracy as a stand-alone inchoate crime seems that the purpose of their criminal
system is to punish those who have committed the crimes, whereas conspiracy emphasizes early
police intervention prior to the actual completion of the crime.'*® Due to such lack of support
from civil law nations, the international customary law has not evolved on conspiracy; however

there are still a couple of categories of conspiracy accepted by the international society:

13 Antonio Cassese, International Criminal Law 227 (2008).
135
1d.
136 Id
137 Stanislaw Pomorski, Conspiracy and Criminal Organization in, 42 THE NUREMBERG TRIAL AND
INTERNATIONAL LAW 213, 218 (George Ginsburgs ed., 1990).
138 George Fletcher, The Hamdan Case and Conspiracy as a War Crime., J. Int’l Crim. Just. 4 442, 446 (2006).
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conspiracy against peace and conspiracy as a means of establishing complicity in a completed

139
offense.

The first form of conspiracy accepted by the international society is the International
Military Tribunal version of conspiracy.'*® Article 6 of the London Charter of the International
Military Tribunal (hereinafter “the London Agreement”) which establishes the procedures for the
Nuremberg trials has three separate charges: War Crimes, Crimes Against Humanity, and Crimes

! In Article 6, conspiracy is mentioned twice. The first one is under Article

Against Peace.
6(a), crimes against peace, which makes persons punishable for “planning, preparation, initiation
or waging of a war of aggression, or a war in violation of international treaties, agreements or
assurances, or participation in a common plan or conspiracy for the accomplishment.”'** In this
context, conspiracy serves dual function: 1) as anticipatory crime prosecutable per se, and 2) as a
means of establishing accessorial charge for substantive offenses.'* The second reference
appears as a tack-on after Article 6(c): “Leaders, organizers, instigators and accomplices
participating in the formulation or execution of a common plan or conspiracy to commit any of

the foregoing crimes are responsible for all acts performed by any persons in execution of such

plan.”

Article 6 reflects a major compromise reached between delegates from common law

nations (the United States and the United Kingdom) and those from civil law nations (France and

19 Amicus Brief, supra note 116, at 7.
140 14

'“I' L ondon Charter of the International Military Tribunal, art. 6, Aug. 8, 1945, [hereinafter London Agreement],
available at http://www.unhcr.org/cgi-bin/texis/vtx/refworld/rwmain?docid=3ae6b39614. International
Military Tribunal for the Far East IMTFE) Charter has the same provision.

2 L ondon Agreement, art. 6.

143 Pomorski, supra note 137, at 222.
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the Soviet Union). From the beginning, the delegates from the United States insisted that “every
member of the organizations adjudicated criminal would be subject to arrest, trial and
punishment in the “national courts” of the several United Nations.”'** The rationale behind the
American plan was that the membership to Nazi organization which shares common criminal
objective must be considered as “evidence of conspiracy.”'* The circumstance of the debate

between the common law countries and civil law countries is best described as follows:

During much of the discussion, the Russians and French seemed unable to grasp all the
implications of the concept; when they finally did grasp it, they were genuinely shocked.'*® The
French viewed it entirely as a preposterous legal mechanism unworthy of modern law, while the
Soviets seemed to have shaken their head in wonderment — a reaction, some cynics may believe,
prompted by envy.'*” But the concept was too ambiguous and unfamiliar to the European

. .14
nations and led to endless confusion.'*®

Both civil law and common law delegates ultimately acknowledged that the only way to
overcome the formidable evidentiary difficulties in prosecuting thousands of members of the
Gestapo is by including conspiracy in one of the crimes under Article 6."* The compromise

2150

however neither provides justification for “the lopsided structured adopted by the Charter” ™" nor

defines conspiracy, thereby leaving much room for controversy. However, one thing that is clear

1% The American Road to Nuremberg: The Documentary Record 1944-45, Doc.16, 218 (B. F. Smith, ed.)
(1982).

% Id. at 219

14 Bradley Smith, Reaching Judgment at Nuremberg 51 (1977).

147 Id

148 Id

9 pomorski, supra note 137, at 222 (“One is at a loss to understand why conspiracy to prepare an aggressive
war should be a crime per se while conspiracy to set up a death camp should not be.”).

150 4
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from the plain language of the London Agreement is that conspiracy charge is not extended to

War Crimes and Crimes Against Humanity."'

The second form is conspiracy that establishes complicity in a completed offense.'*?
This concept of complicity conspiracy is developed by the International Criminal Tribunal for
the former Yugoslavia (“ICTY”") under a new guise, so-called “joint criminal enterprise.”'™*
This doctrine has been developed to cope with prosecuting individuals when crimes are

committed by more than one person.'>*

Both the civil law system and common law system share
a common view that if individuals were performing the same act in committing a crime they are
equally liable as principles of the crime.'> However, the problem arises when individuals
contributed in different ways by performing different acts.'”® Because it is often the case that
individuals have different roles and parts in furthering the substantive offense, the question

becomes whether every individual must be equally held liable for the same offense."”’

Many
systems including that of the United States imposes the same punishment for individuals because

they do not make any distinction among different categories of crimes.'>® On the other hand,

some civil law nations such as Germany and Russia draw a normative distinction between

! Bradley, supra 146, at 59.

132 Amicus Brief, supra note 116, at 8-9.
3 1d at 8.
14 1d. at 19.
195 Cassese, supra note 134, at 187.
136 14 at 189.
157
Id. at 190.
18 14 at 187.
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principals and accomplices in order to provide different degrees of sentences for different

. . 159
categories of crimes.

The form of conspiracy that American prosecutors often relied on before the MCA in
prosecuting terrorism suspects, however, does not fall under any of the two categories discussed
above. For instance, the conspiracy charge defined in 18 U.S.C. 371 states that “[i]f two or more
persons conspire either to commit any offense against the United States . . . , each shall be fined
under this title or imprisoned . . .”'® This form of conspiracy is very different from the joint
criminal enterprise conspiracy in that it “consists exclusively in the agreement to commit an

offense in the future.”'®!

The Military Commission Instructions Number 2 (“MCI2”)'%* enacted
by the United States Congress also provides partially similar but slightly different form of
conspiracy. MCI2 6(C)6 provides that elements of conspiracy are consisted of:
enter[ing] into an agreement with one or more persons to commit one or more
substantive offenses triable by military commission or otherwise join[ing] an
enterprise of persons who shared a common criminal purpose that involved, at
least in part, the commission or intended commission of one or more substantive
offenses triable by military commission.
The first clause of MCI2 6(C)6 is similar to 18 U.S.C. 371 in that “enter[ing] into an
agreement with one or more persons to commit one or more substantive offenses” alone
constitutes conspiracy regardless of whether the substantive crime is completed or not. On the

other hand, the second clause of MCI2 6(C)6 is an oddity that departs from the traditional

concept of conspiracy developed under federal laws.'® The language, “join[ing] an enterprise of

19 1d. at 188.
1018 U.S.C. § 371 (1994).
11 Amicus Brief, supra note 116, at 9.
19232 C.F.R 11.6 (2005).

1% Amicus Brief, supra note 116, at 6.
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persons who shared a common criminal purpose that involved at least in part the commission or
intended commission of one or more substantive offenses triable by military commission,”
presumably has derived from the concept of “joint criminal enterprise.”'®* It seems that the
United States Congress intended to broaden the scope of military commissions through the MCI
2 by combining the traditional concept of conspiratorial agreement developed under federals law
with the international doctrine of joint criminal enterprise. However, the conspiratorial
agreement does not have anything to do with joint criminal enterprise liability.'®> Although it is
form of conspiracy, the ICTY has clarified that “[c]riminal liability pursuant to a joint criminal
enterprise is not a liability for . . . conspiring to commit crimes.”'®® Furthermore, the Supreme
Court’s decision specifically citied MCI 6(C)6 in dismissing conspiracy charge against brought

against Hamdan.

If conspiracy under UCMJ and MCI2 does not comply with the law of war definition of
conspiracy, what about conspiracy charge defined in the Military Commissions Act of 2009?
Does it fall under the two categories accepted by the law of war or is it another attempt by the
United States government to create a new form of conspiracy that somehow legitimatizes the
prosecution of terrorism suspects based on conspiratorial agreement as a free-standing crime?
The MCA 2009 defines conspiracy as follows:

Any person subject to this chapter who conspires to commit one or more

substantive offense triable by military commission under this subchapter, and who

knowingly does any overt act to effect the object of the conspiracy, shall be

punished, if death results to one or more of the victims, by death or such other
punishment as a military commission under this chapter may direct, . . . , by such

19432 C.F.R 11.6 (2005).
1% Amicus Brief, supra note 116, at 21.
1% prosecutor v. Milutinovic, Case No. IT-99-37-AR72, Decision on Drgolijub OJdani’s Motion Challenging

Jurisdiction — Joint Criminal Enterprise, § 26 (May 21, 2003)
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punishment, other than death, as a military commission under this chapter my
direct.

The MCA eliminates the second form of conspiracy in MCI2, used as a means of
establishing complicity (the second clause), but retains the stand-alone form of conspiracy as an
inchoate crime, similar to traditional forms of conspiracy used in the United States.'®” The only
difference is that it requires individuals to engage in “any overt act,” although it neither defines
“overt act” nor clarifies as to how significant it is to prove the engagement in overt act.'® The
degree of overt act required in conspiracy is typically much lower than what is required in a
criminal attempt.'® In fact, the U.S. prosecutors in Hamdan tried to prove conspiracy charge
against Hamdan with four “overt acts™: (1) acting as Usama Bin Laden’s driver; (2) arranging for
transportation of weapons used by al Qaeda; (3) driving Bin Laden to training camps, press
conferences or lectures; and (4) receiving weapons training.'’® In considering the overt acts,
Justice Steven, writing for majority, dismissed the prosecution’s allegation by pointing out “the

most serious defect in the charge.”"”

He explained that the overt acts must have been committed
“both in a theater of war and, during, not before, the relevant conflict”!”? but because none of
Hamdan’s overt acts is proven to have occurred in a theater of war or on any specific date after

September 11, 2006, the offense is not triable by military commission under the law of war.'”

ii. Conspiracy in International Treaties

17 Fletcher, supra note 133, at 46.

1 1d. (“[tThe most important of which is the requirement that each of the conspirators engage in an overt act in
order to be guilty. Whether that is an essential change is dubious.”).

' Id. at 46.

' Hamdan v. Rumsfeld, 548 U.S. 557, 570 (2006).

"I News Release, Charges against Hamdan, Dep’t of Def., available at
http://www.defense.gov/news/Jul2004/d200407 1 4hcc.pdf.

' Hamdan, 548 U.S. at 600.

13

39



None of the major treaties governing the law of war, including the law of Geneva and the
law of the Hague, makes reference to conspiracy. The failure of the major treaties governing the
law of war to refer to conspiracy is significant because many of the principles in the treaties
constitute customary international law.'”* The Supreme Court also made a note of the absence
of conspiracy in international treaties in supporting its decision to dismiss conspiracy charge

- 1
against Hamdan.'”

The only exceptions are conspiracy to commit genocide referred in the Genocide
Convention and conspiracy in crimes against peace in the London Agreement discussed above.
The conspiracy to commit genocide, however, must be considered as a separate category
considering how it was created in historical context. The creation of conspiracy in Genocide
made a perfect sense because the international society then so shocked by the horrifying event of
the Holocaust and felt its needs to create a separate crime that can “punish every conceivable
preliminary and inchoate act of genocide it could think of, including conspiracy to commit

. . . 1
assault with genocidal motives.”’®

The failure to include conspiracy in major international treaties does not seem accidental
as demonstrated by the careful choice of language in the treaties. For instance, under the Geneva

Convention the contracting parties have obligations to enact any legislation to provide necessary

17 Amicus Brief, supra note 116, at 10.

> Hamdan, 548 U.S. at 563. (“[c]onspiracy . . . does not appear in either the Geneva Conventions or the
Hague Conventions.”).

176 Convention on the Prevention and Punishment of the Crime of Genocide art. 2(b), art. 3(b), Dec. 9 1948, S.
Exec. Doc. O, 81-1 (1949), 78 UN.T.S. 277. See Amicus Brief, supra note 116, at 12.

40



means of punishing individuals who committed “the grave breaches.”'”” The grave breaches
include “willful killing, torture or inhuman treatment, including biological experiments, willfully
causing great suffering or serious injury to body or health, compelling a prisoner of war to serve
in the forces of the hostile Power, or willfully depriving a prisoner of war of the rights of fair and
regular trial,”'”® but not conspiracy. The Geneva Convention also specifically limited liability to
those who “have committed or to have ordered to be committed,”'”” rather than extending
liability to anyone who participated in conspiratorial agreement. Consequently, the U.S. War
Crimes Act of 1996,180 enacted to fulfill the U.S. obligations under the Geneva Conventions, also
makes no mention of conspiracy, although it did include specific conspiracy provisions in other

Title 18 crimes such as terrorism and torture.'®!

By like token, the statues establishing international tribunals including the International
Criminal Tribunal for the former Yugoslavia and Rwanda as well as the Rome statutes
establishing the International Criminal Court (ICC) do not include conspiracy.'®* The United
Nations Security Council convened to establish the ICTY explicitly declined to include
conspiracy in general but decided to include conspiracy to commit genocide.'® In doing so, the

Tribunal was able to exclude the controversial notion of holding individuals for conspiracy for

""" Geneva Convention Relative to the Treatment of Prisoners of War, art. 129, Aug. 12, 1949, 6 U.S.T. 3316,
75 U.N.T.S. 135 [hereinafter “Third Geneva Convention”].

"8 Id. art. 130.

' Id. art. 129.

18017 U.S.C. 2441 (2000).

181 Amicus Brief, supra note 116, at 11.

182 Statute of the International Criminal Tribunal for the Former Yugoslavia, S.C. Res. 827, U.N. SCOR, 48th
Sess., 3217th mtg., U.N. Doc. S/RES/827 (1993), reprinted in 32 1.L.M. 1159 (1993) [hereinafter ICTY
Statute]; Statute of the International Criminal Tribunal for Rwanda, S.C. Res. 955, U.N. SCOR, 49th Sess.,
3453d mtg., U.N. Doc. S/RES/955 (1994) [hereinafter ICTR Statute].

183 Virginia Morris & Michael P. Scharf, An Insider’s Guide to the International Criminal Tribunal for the
Former Yugoslavia 94 (1995).
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being a member of a criminal organization.'® Similarly, the exclusion of conspiracy in the
Rome Statute was not coincidental, because although it adopted most of the Genocide

Convention, it specifically picked out and excluded the provision about the conspiracy charge.'™

The last possible international treaties that could have made conspiracy a crime
recognized by the law of war was treaties on terrorism. However, none of the major treaties on
terrorism such as International Convention for the Suppression of the Financing of Terrorism,'*®
International Convention for the Suppression of Terrorist Bombing,'®’ and International
Convention against the Takings of Hostages'®® makes any mention of conspiracy. The absence
of conspiracy in these terrorism treaties is another major proof of the international community’s
unwillingness to recognize as a law-of-war crime, considering the nature of terrorism that is

almost always carried out by a group of people in accordance with a plan agreed by more than

one person.

In sum, the absence of conspiracy in international treaties proves that conspiracy is not
part of customary international law. It reflects the diversity of legal cultures; some legal systems
89

do not recognize conspiracy as a stand-alone charge unlike the Anglo-American legal system.'

The fact that the international community decided to accept conspiracy only to a very limited

" 1d. at 95.

185 Rome Statute of the International Criminal Court, July 17, 1998, 2187 U.N.T.S. 90, U.N. Doc.
A/CONF.183/9 (1998) [hereinafter ICC Statute].

186 International Convention for the Suppression of the Financing of Terrorism, Jan. 10, 2000, art. 2, S. Treaty
Doc. No. 106-49. 39 1.L.M. 270.

"7 International Convention for the Suppression of Terrorist Bombings, Jan. 12, 1998, S. Treaty Doc. No.
106-6, 37 1.L.M. 249.

'8 International Convention against the Taking of Hostages, Dec. 17, 1979, art. 2, T.ILA.S. No. 11081, 1035
UN.T.S. 167.

1% Amicus Brief, supra note 116, at 13.
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extent evidences that the exclusion of conspiracy was a contemplated-decision made by members
with different legal systems. Therefore, the narrow reference to conspiracy to commit genocide
should be understood as “the afterglow of a dying concept” designed specifically for the
particular purpose, rather than “the proposition that conspiracy to commit any other crimes forms

part of the law of war.”'"

ili. Application of Conspiracy at the International Military Tribunals
The two tribunals that had opportunities to establish a precedent recognizing conspiracy
as a crime under the law of war were the first International Military Tribunals at Nuremberg
(IMT) and the International Military Tribunal for the Far East (IMTFE), also known as the
Tokyo War Crimes Tribunal. Both tribunals, however, decided not to recognize conspiracy as a

separate category of crime under the law of war.

During the Nuremberg trial, the American prosecution team led by Justice Robert
Jackson brought not only the three charges under Article 6 but also the fourth one on the basis of

the final provision after Article 6(c) discussed above. '

Therefore, the four counts that the
prosecution proceeded with were commitment of: Crimes Against Peace (Count Two), War
Crimes (Count Three), Crimes Against Humanity (Count Four), and conspiracy to commit the

three aforementioned crimes (Count One).'*?

In creating the Count One, the American prosecution used the tack-on provision after 6(c)

as a basis making every defendant liable for participation in a common plan or conspiracy to

0 14 at 12.
1 Smith, supra 146, at 122-123.
192 Id
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commit the three crimes under Article 6.'%

The proposition by the American prosecution,
however, was not accepted by the IMT. During the process of deliberation by the eight judges
from the four victorious nations, the French judge, Herin Donnedieu de Vabres, opposed the idea
of the American prosecution on the ground that “the crime absorbs the conspiracy” and thus the
Count One conspiracy charge should be dropped.' In support of his argument, he emphasized
that neither the continental system nor the international law recognizes conspiracy as a stand-
alone crime. The IMT accepted his argument at large and rendered the Judgment rejecting the
charges of conspiracy but sustained the conspiracy charge for crimes against peace, based on the
literal interpretation of Article 6 of the London Charter.'*” The Tribunal reasoned that because
the word, conspiracy, is mentioned only under Article 6(a), the Tribunal’s jurisdiction is limited

to adjudicating the conspiracy charge for crimes against peace only but not for the other two.'*

The position taken by the IMT was consistently maintained throughout the series of
subsequent trials held under the U.S. authority."”” During the third of the twelve trials at
Nuremberg which were tried before the U.S. military courts rather than the IMT, the American
prosecution team tried once again to bring separate charges of conspiracy for crimes against
humanity and war crimes based on the existence of conspiracy at English common law

system.'” On the contrary, the defense argued that the separate crime of conspiracy does not

193 14

" 1d. at 123.

%% 1 Trials of the Major War Criminals Before the International Military Tribunal 226, Washington 1947,
(hereinafter 1 IMT) (“Count One, however, charges not only the conspiracy to commit ,aggressive war, but
also to commit War Crimes and Crimes against Humanity. But the Charter does not define as a separate crime
any conspiracy except the one to commit acts of aggressive war.”).

196 71

7 Amicus Brief, supra note 116, at 15-18.

"% The U.N. War Crimes Commission, VI Law Reports of Trials of War Criminals 106-109 (1948)
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exist neither in the Charter of the International Military Tribunal nor in the continental system,
and that the IMT already affirmed that the conspiracy charge is limited to crimes against peace
according to the Charter.'” The Tribunal again held in favor of the defense on the ground that it
lacks the jurisdiction because “the Charter of the International Military Tribunal [] do not define

conspiracy to commit a war crime or a crime against peace as a separate substantive crime.”*"

The IMTFE established in 1946 to try the members of the Japanese government also
followed the Judgment by the original IMT and limited the conspiracy count to the crimes
against peace. Alike the IMT, the IMTFE based its decision on the plain language of Article 5 of

the IMTFE Charter which had the exact same language as Article 6 of the London Agreement.”!

The decisions of the Nuremberg IMT and the IMTFE indicate a clear principle:
conspiracy charge cannot stand unless individuals are convicted of the substantive offense of
crimes against peace.””> Such a narrow reference to conspiracy implies that convicting
individuals with separate crime of conspiracy is a “redundant and irrelevant charge.”** The
international community demonstrated clearly its unwillingness to accept the common law
concept of conspiracy not only through the major international treaties and but also through
numerous decisions by the International Military Tribunal established based on the consensus of

different members.

To recapitulate, the military commissions’ jurisdiction is limited to trying individuals for

crimes prosecutable under the law of war. The law of war is part of international law derived

"% 1d. at 105.

29 14 at 109-110.
21 Amicus Brief, supra note 116, at 18.
22 1d. at 17.

203 Id
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from treaties and customary law as affirmed by the U.S. statutes and the Supreme Court’s
decisions, and therefore, cannot be based on practice of a single nation. Accordingly, the
military commission of the United States is also bound by those restrictions imposed by
international law, and the Hamdan decision by the Supreme Court affirmed that the traditional
form of conspiracy charge based on MCI2 is not an offense triable under the law of war.
Although the Obama administration attempted to modify the traditional form conspiracy in the
MCA 2009 by adding the “overt act” requirement, it will not likely make any difference in light
of the Supreme Court’s decision in Hamdan that rejected the four overt acts alleged by the

prosecution.

3. Domestic Cases
If international law has not accepted conspiracy a crime triable under the law of war, how
does domestic law perceive conspiracy? Has it accepted conspiracy as a crime prosecutable
before military commissions under the law of war? The simple answer to this question is “no.”
Not only the Supreme Court but also the U.S. government repeatedly distinguished conspiracy

from crimes punishable under the law of war, although they had numerous opportunities to do so.

The earliest landmark case which demonstrates the clear distinction between the crime of
conspiracy and the law of war is Ex Parte Milligan.*** The U.S. government brought four
charges against Mr. Milligan, a civilian U.S. citizen accused of war crimes: “Conspiracy against
the Government of the United States (Count 1), Affording aid and comfort to rebels against the

authority of the United States, Inciting insurrection (Count 2), Disloyal practices (Count 3), and

2% Ex Parte Milligan, 71 U.S. 1 (1866).
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Violation of the laws of war (Count 4).”*%° Clearly, listing the conspiracy and violation of the
laws of war charges in separate counts demonstrate that the U.S. government was aware of the

distinction and difference between the conspiracy and the law of war at the time.

The more significant case that demonstrates the U.S. government’s knowledge that
conspiracy is a separate crime from the violation of the law of war is Ex Parte Quirin. In Ex
Parte Quirin, the U.S. government brought four charges against the eight German saboteurs:
“Violation of the law of war (Count 1), Violation of Article 81 of the Articles of War, defining the
offense of relieving or attempting to relieve, or corresponding with or giving intelligence to, the enemy
(Count 2), Violation of Article 82, defining the offense of spying (Count 3), and Conspiracy to commit
the offenses alleged in charges 1, 2 and 3 (Count 4).”207 As in Milligan, the U.S. government again
listed the conspiracy charge and the violation of the law of war charge in separate counts. The
separate listing of the two charges was indicative of Attorney General Biddle’s skepticism
towards the conspiracy charge. Biddle regarded the law of war and conspiracy as “two worlds as
divided by a conceptual barrier.”**® In fact, three years later during the Nuremberg trial, Biddle
as a member of the American prosecution team agreed with the French judge Donnedieu de
Varbre’s argument that “the crime absorbs the conspiracy” and therefore individuals should be
convicted for the crimes that they committed in the past rather than for the crimes that they

conspire to commit in the future.?”

2% 1d. at 4.

29 Amicus Brief, supra note 116, at 22.
27 Ex Parte Quirin, 317 U.S. 1, 8 (1942).
% Amicus Brief, supra note 116, at 22.
29 Smith, supra 146, at 123.
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Similarly, the Supreme Court’s decision in Quirin also supports the overall skepticism of
the United States towards the conspiracy charge. Chief Justice Stone writing for the majority
refused to address the validity of each count; instead, he came up with a new theory of “unlawful
combatants.” In explaining the new theory, he stated that the military commission can punish
the convicted individuals as unlawful combatants because “[u]nlawful combatants are [] subject
to capture and detention, but in addition they are subject to trial and punishment by military
tribunals for acts which render their belligerency unlawful.”*'® Towards the end of his decision,
Justice Stone summarized the status of the first three charges that Charge 1 “alleged an offense

59211

which the President is authorized to order tried by military commissions™ " and thus the

Supreme Court “has no occasion to . . . construe the 81% and 82" Articles of War . . .”*'?

Nowhere in the decision, however, he discussed the possibility of convicting the individuals for

Charge 4.

Justice Stone’s complete omission to discuss the fourth count was surprising because
conspiracy must have been the most plausible charge for the Supreme Court to validate the
legitimacy of the military commission.?'® The defendants had not yet committed any offense in
the United States except for entering the United States illegally, therefore it must have been hard

to hold individuals liable for Count 2 and Count 3. Especially given the fact that both counts

1% Quirin, 317 U.S. at 31.
2 14 at 46.
212 14 at 48.

213 Amicus Brief, supra note 116, at 23.
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require more than mere preparation,”'* the most easily provable charge would have been the

conspiracy charge.

The question then becomes: why did the Court choose the harder route in prosecuting
these individuals? In other words, why did the Court decide to invent an unprecedented theory
instead of going with the conspiracy charge that would have been easily provable? As the former
President of the ICTY, Antonio Cassese, and Professor George Fletcher, Cardozo Professor of
Jurisprudence at the Columbia University School of Law argued in their amicus brief for the
Hamdan case, the choice of the Court “underscores the fact that the conspiracy charge was not
credible under the law of war.”*"” In the brief, they argued by citing In re Yamashita and a more
recent case briefly discussed above, Sosa v. Alvarez-Machain,*'® that the Supreme Court has
consistently maintained the implicit choice made in Quirin. With respect to the In re Yamashita
case, they pointed out the fact that the Court, as it did in Quirin, developed a novel theory of
“command responsibility,” instead of relying on a conspiracy theory between General Yamashita
and his soldiers.”’’” Concerning the Sosa case, they pointed out the Court’s refusal to hold Sosa,
the agent of the United States Drug Enforcement Agency, accountable for the violation of law of
war based on the conspiracy charge, although kidnapping of the plaintiff, Alvarez-Machain, from
his home in Mexico was clearly executed by a conspiracy with a group of Mexican nationals. In

support of their argument, they cited William Winthrop’s work, Military Law and Precedent,

21410 U.S.C. § 904 (2006) (requiring “aiding or attempting to aid the enemy with arms”); 10 U.S.C. § 906
(2006) (requiring “lurking as a spy or acting as a spy.”).

215 Amicus Brief, supra note 116, at 24.
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which separately grouped conspiracy and other crimes such as murder and theft from crimes

against the law of war.*'®

The decision by the Supreme Court in Hamdan ultimately agreed with their arguments.
In dismissing the conspiracy charge, the Supreme Court stated that “[t]he crime of “conspiracy”
has rarely if ever been tried as such in this country by any law-of-war military commission” and
that the U.S. government failed to meet its burden of showing that the conspiracy charge is an
offense acknowledged by the law of war.?'” The Supreme Court also agreed with the amicus
brief’s reasoning based on the Quirin case in that Quirin supports Hamdan’s argument because
“[n]ot only did the Court pointedly omit any discussion of the conspiracy charge, but its analysis
of Charge I placed special emphasis on the completion of an offense.” Moreover, in support of
its decision, the Court, too, cited the Winthrop’s work that Winthrop excluded conspiracy from
the list of offenses against the law of war.”® Consistent with the Supreme Court’s decision, the
military tribunal gathered to determine Hamdan’s sentence has finally acquitted Hamdan of a
conspiracy charge.”?' Instead, Hamdan was sentenced to 66 months of confinement for

P . . 222
providing “material support” for terrorism.

In short, domestic law does not support the conclusion that conspiracy is an offense

against the law of war. The precedents rather prove that the U.S. government has been aware of

¥ Amicus Brief; supra note 116, at 22.

*"” Hamdan v. Rumsfeld, 548 U.S. 557, 603 (2006).

0 Id. at 608.

2! william Glaberson, Bin Laden’s Former Driver Is Convicted in Split Verdict, N.Y. Times, August 6, 2008,
available at
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n (last visited Mar. 11, 2010).
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the distinction between conspiracy and violations of the law of war, as it repeatedly listed the
two charges on separate counts. Furthermore, the Supreme Court had never acknowledged that
conspiracy is an offense punishable before the military commissions, and the Hamdan decision
confirmed the Court’s position. Therefore, the MCA 2009 that includes conspiracy as an offense
triable by the military commission is radical departure not only from the international society’s

perspective but also from the established law of the United States.

4. Intent Requirement in Conspiracy
The problems with conspiracy discussed so far dealt with threshold questions:
jurisdiction of the U.S. military commissions and legitimacy of conspiracy established by
international and domestic precedents. However, even if the inclusion of conspiracy does not
invoke controversy over these threshold questions, one can expect a major legal dispute arising
from the intent requirement in the MCA, because the United States recently lowered the intent
requirement of conspiracy as found in the original Military Commissions Instruction Number

Two (MCI2) which became the basis of the MCA.**

One of the conspiracy law’s purposes is to deter criminal activities by members of an
illicit organization.”** While conspiracy might be important for domestic law purpose as it
provides prosecutors with necessary means to hold accountable members of illicit organizations
for crimes that have or to be committed, it becomes problematic when applied in an international

225 . . . . .
context.”™ “One person’s illegal organization can be another person’s religious faith, freedom

#3332 C.F.R 11.6 (2005).
4 Charles H. Rose 111, Criminal Conspiracy Act the Military Commissions Act: Two Minds that May Never
Meet, 13 ILSA Journal Int’l & Comp. L. 321, 322 (2007).
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fighter’s association, or ethnic conclave.””** Because of such concern, both the United States
and the international community have defined conspiracy as a specific intent crime as evidenced
from three sources: the UCMJ and its application, the Supreme Court cases, and the ICTY

CEISGS.227

First, the language and the application of the UCMJ which has been in existence since
1950 indicate that the specific intent is necessary to commit the crime of conspiracy.”*® Because
the UCMLI is silent on the requisite mens rea for conspiracy, synthesizing of attempt and
conspiracy found in sections 880 and 881 of title 10 is necessary.”” Section 880 of title 10 states
that for an individual to commit the crime of attempt “an act [must] be done with specific intent
to commit an offense under this chapter [10 USCS 801 et seq.], amounting to more than mere
preparation and tending, even though failing to effect its commission, is an attempt to commit
that offense.”*" If attempted conspiracy requires the specific intent, the same state of mind is

. . 231
necessary for the crime of conspiracy.”

A couple of cases decided by the court-martial support the specific intent requirement. In
United States v. Shelton, the court stated that “it is legally possible for a perpetrator to lack the
premeditated design to kill and nonetheless have the specific intent to enter into a conspiracy to

commit unpremeditated murder . . B2 Similarly, in United States v. Owen, the court-martial

226 [d

227 [d

8 Id. at 323.

2 Id. at 324.

#3010 U.S.C. § 880(a) (1956).

#! Rose 111, supra note 224, at 323.

32 United States v. Shelton, 62 M.J. 1, 11 (C.A.A.F. 2005).
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explicitly laid out the elements required for attempted conspiracy, one of which was “the specific

intent to commit the murder.”?*>

Consistently with the UCMJ, the Supreme Court’s decisions affirm the specific
requirement for conspiracy. In United States v. Guest, the Court specifically required “the
specific intent to interfere with the federal rights” to be convicted of criminal conspiracy in
violation of 18 U.S.C. 241.2** 18 U.S.C. 241 holds individuals accountable for conspiring “to
injure, oppress, threaten, or intimidate any person . . . in the free exercise or enjoyment of any
right or privilege secured to him by the Constitution or laws of the United States . . .” In further
explaining the decision, the Court provided an example of an individual who conspires to rob
interstate travelers.”>> The Court stated that a simple conspiracy to rob, in and of itself, does not
make the robber liable for the offense but only when the purpose of the conspiracy is to interfere
with the enjoyment of right of the interstate travel.”* The Supreme Court reaffirmed the specific
requirement in a later case, United States v. Anderson which cited the Guest case as an authority,
by stating that “the gravement of the offense under 18 U.S.C. 241 is conspiracy, the prosecution
must show that the offender acted with a specific intent to interfere with the federal rights in
question.”*’

Finally, albeit under a different theory of conspiracy, so-called joint criminal enterprise
briefly introduced earlier, the ICTY consistently and continually required specific intent for

individuals to be convicted of conspiracy. In Prosecutor v. Blaskic, the Tribunal alluded the

specific intent requirement by holding that “proof is required that whoever planned, instigated, or

33 United States v. Owen, 47 M.J. 501 (A. Ct. Crim. App. 1997).
3% United States v. Guest, 383 U.S. 745, 760 (1966).
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ordered the commission of a crime possessed the criminal intent, that is, he directly or indirectly
intended that the crime in question be committed.”** More explicitly, the Tribunal in
Prosecutor v. Kvocka held that the offense of a joint criminal enterprise requires not only “the
intent to commit the underlying act” but also “the specific intent to discriminate on political,

racial, or religious grounds.”**

Contrary to these already pre-existing laws, however, the MCI2 explicitly requires that
“[a]ll actions taken by the Accused that are necessary for completion of a crime must be
performed with general intent.”**" Additionally, in a later provision, the MCI2 lists the three

elements of conspiracy, one of which was already discussed before.**!

1) The accused entered into an agreement with one or more persons to commit one
or more substantive offenses triable by military commission or otherwise joined
an enterprise of persons who shared a common criminal purpose that involved, at
least in part , the commission or intended commission of one or more substantive
offenses triable by military commission;

2) The accused knew the unlawful purpose of the . . . enterprise and joined it
willfully, that is, with the intent to further the unlawful purpose; and

3) One of the conspirators or enterprise members, during the existence of the
agreement or enterprise, knowingly committed an overt act in order to accomplish
some objective or purpose of the agreement or enterprise.’*

On the other hand, the conspiracy provision of the MCA 2009 is not very clear as to the
requisite mens rea for conspiracy, as it merely states that “any person . . . who knowingly does
any overt act to effect the object of the conspiracy, shall be punished.”*** A few things are worth

noting in figuring out the requisite mens rea for the MCA 2009. First, the basis which formed

2% Prosecutor v. Blaskic, Case No. IT-95-14-T, Judgment, P 278 (Mar. 3, 2000).
29 Pprosecutor v. Kvocka, Case No. IT-98-30/1-T, Judgment, P 200 (Nov. 2, 2001).
932 C.F.R. 11.4 (2003).

#1372 CFR. 11.6 (2005).

#2132 C.F.R 11.6 (2005).

310 U.S.C. 950v(28) (2009).
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the Military Commissions Act is the MCI2. Second, the overt act requirement does not lower the
threshold of proof to general intent. Although the third element of MCI2 contains the same
overt act requirement, 32 C.F.R 11.4 still requires the general intent. Moreover, as noted earlier,
the degree of overt act required in conspiracy is lower than the requirement in a criminal
attempt.”** Finally, the mens rea standard, ‘knowingly,’ is a lesser standard of proof than the

specific intent standard such as ‘intentionally’ or ‘purposefully.’

As a whole, while the Military Order and the Military Commission Act allege that they
merely restate the pre-existing law of conspiracy, the comparison with the domestic and
customary international law including the UCMJ, the Supreme Court decisions, and the ICTY
decisions reveals that they in fact changed the definition of conspiracy.** In doing so, the
danger is twofold. First, the changed definition of conspiracy creates an ex posto facto issue
because it attempts to apply the new intent requirement to crimes that have been committed
before the enactment of the law.**® The second problem is more real and practical. If conspiracy
requires only the general intent, it means that a state can prosecute individuals for mere
membership in an organization even if they were unaware or did not have reason to be aware of
illegal activities committed by the organization.”*’ In other words, individuals can be held
accountable for the crimes they did not commit, merely based on the membership in the
organization.”*® The redefined concept of conspiracy therefore poses a possibility of infringing

upon individuals’ constitutionally guaranteed right of association and expression.

244 Fletcher, supra note 133, at 46.

* Rose 111, supra note 224, at 326.
6 1d. at 327.

247 [d
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V.

Alternatives

If conspiracy is not a crime punishable against the law of war, what are the alternatives?
The MCA provides a couple of alternatives that the military commissions can use to prosecute
the terrorism suspects: material support for terrorism and aiding and abetting. However, both
material support for terrorism and aiding and abetting will not likely provide sufficient solutions
to the American prosecution. As discussed below, although material support for terrorism will
likely provide many technical advantages for the prosecution, material support for terrorism is
not recognized by the laws of war. On the other hand, although aiding and abetting is widely
recognized by the law of war, it will likely impose lesser degree of liability. The solution lies
with joint criminal liability because this form of complicity liability is widely recognized by the
law of wars and allows the court to hold a plurality of individuals accountable as principals of

the completed crime.

1. Material Support For Terrorism
The first alternative listed in the MCA 2009 is material support for terrorism. The MCA
provides that “[a]ny person . . . who provide material support or resources, knowing or intending
that they are to be used in preparation for, or in carrying out, an act of terrorism, or who
intentionally provides material support or resources to an international terrorist organization
engaged in hostilities against the United States . . . shall be punished as a military commission

under this chapter may direct.”**

910 U.S.C. § 950t(25)(A) (2009).
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This provision must have been borrowed directly from the federal laws, 18 USC
2339A% and 2339B,%" which prohibits material support to terrorists and designated foreign
terrorist organizations. The two provisions have been frequently used in prosecuting terrorism
suspects since September 11, 2001.%°* To briefly explain, section 2339A makes it a federal
crime to knowingly provide material support or resources for terrorism*>> by providing any one
of the types of aids listed in the section (e.g., money, expert advice, false documentation,

explosives, transportation, etc.) whereas section 2339B**

makes a crime to providing support to
foreign terrorist organization®’ designated by the Secretary of State.””® These two material
support offenses have been used in various contexts since September 11, 2001. For example, in

United States v. Sattar, the offense was used in prosecuting an attorney who represented a

convicted terrorist in a federal correctional facility for allegedly assisting in passing instructions

018 U.S.C. § 2339A (West. 2000 & Supp. 2004). Providing material support to terrorists.

a) Offense. — Whoever provide material support or resources or conceals or disguises the nature, location,
source, or ownership of material support or resources, knowing or intending that they are to be used in
preparing for . . .

b) Definition. — In this section, the term “material support or resources” means currency or monetary
instruments or financial securities, financial services, lodging, training, expert advice or assistance,
safehouses, false documentation or identification, communications equipment, facilities, weapons,
lethal substances, explosives, personnel, transportation, and other physical assets, except medicine or
religious materials.

! 1d. § 2339B. Providing material support or resources to designated foreign terrorist organizations.

(a) Prohibited activities.
(1) Unlawful conduct. — Whoever, within the United States or subject to the jurisdiction of the United

States, knowingly provides material support or resources to a foreign terrorist organization, or
attempts or conspires to do so, shall be fined under this title or imprisoned not more than 15
years, . . .

»2 Norman Abrams, the Material Support for Terrorism Offenses: Perspectives Derived from the (Early)

Model Penal Code,J. NAT’L. SEC. L. POL’Y. 1, 6 (2005).

3 18 U.S.C. § 2339A (West. 2000 & Supp. 2004).

>4 J1d. § 2339B (West. 2000 & Supp. 2004).

38 U.S.C. § 1182(a)(3)(B); 22 U.S.C. § 2656f(d)(2)(listing various types of terrorist crime activities).

26 1d. § 1189(2000).
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to terrorist confederates of her client outside the prison.””” In United States v. Goba, it was used
in prosecuting six individuals who worked in a terrorist training camp in Afghanistan.”® In
United States v. Lindh, Mr. Lindh was prosecuted on the ground that he provided material
support for terrorism by making himself available for service in the military that is fighting
against the United States.”” Finally, there were a few instances where a variety of charity
organizations were accused of providing financial support to a terrorist organization under

Section 2339A..26°

Sections 2339A and 2339B share some common characteristics with the traditional
criminal complicity liability in that it holds a plurality of individuals liable to the same degree for
crimes carried out by the individuals.**' However, it has a few major differences.’®* First, alike
the American form of conspiracy, section 2339 crimes make the provision of material support for
terrorism an independent, stand-alone offense.’® In other words, instead of creating secondary
party or accomplice liability as criminal complicity does, section 2339 treats as a serious crime
as demonstrated by its own penalty of a maximum of 15 years’ confinement or life imprisonment

264

if the death of a person results.”" Second, alike the conspiracy offense and in contrast to the

traditional offense of complicity, it does not require that the substantive crimes are completed or

7 United States v. Scatter, 314 F.Supp. 2d 279 (S.D.N.Y. 2004).

% United States v. Goba, 220 F.Supp. 2d 182 (W.D.N.Y. 2002).

% United States v. Lindh, 212 F. Supp. 2d 541 (E.D. Va. 2002).

%0 See, e.g., United States v. Rahmani, 209 F.Supp. 2d 1045, 1047 (C.D. Cal. 2002).
261 Abrams, supra note 252, at 8.

262 Id

5 1d. at 9.

%4 1d. at 10.
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even initiated.”® Third, the necessary mens reas for section 2339 crimes is knowledge whereas

complicity liability requires specific intent or a meas rea of purpose.*®®

The material support for terrorism provision in the Military Commissions Act of 2009
shares all of the characteristics of the section 2339 crimes. Because of these characteristics
distinctive from the traditional criminal liability, material support for terrorism will likely be the
favorite choice in prosecutions as it provides a few major technical advantages.”®’ The first
obvious advantage is that the burden of proof is very low. Any aid or contribution ‘knowingly’
given to a terrorism organization will likely suffice.”®® The mens rea standard, ‘knowingly,” is a
lesser standard of proof than purposely or intentionally. Furthermore, the prosecution does not
have to prove that the material support had any impact on the crime carried out by the
organization.”® The second major advantage is that alike conspiracy the crime is a stand-alone
charge as it is complete at the moment of providing assistance regardless of whether the crime is
actually completed or not.”’® In fact, the military panel convened to try Hamdan after the
Supreme Court’s landmark decision found that Hamdan is guilty of assisting Bin Laden’s

. e . . 271
terrorist activities as his driver.?’

However, the crime of material support for terrorism has the same problem with

conspiracy: the law of wars does not recognize the crime of material support for terrorism.

265 Id
%66 1d. at 11 (stating that the dominant view requires a mens rea of purpose for complicity liability but listing
some cases that adopted a mens rea of knowledge).

267 Fletcher, supra note 133, at 45.

268 14

269 Id

20 44

"I News Release, Dep’t of Def., Hamdan Sentenced to 66 Months (Aug. 7, 2008), available at

http://www.defenselink.mil/releases/release.aspx?releaseid=12128 (last visited Mar. 30, 2010).
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Neither does any of the international treaty or statute recognize material support for terrorism nor
is there precedent found in the customary international law. Therefore, as Assistant Attorney
General, David Kris, expressed his concern before the Committee on Armed Services on June 7,
2009, “there is a significant risk that appellate courts will ultimately conclude that material
support for terrorism is not a traditional law of war, thereby reversing hard-won convictions and

leading to questions about the system’s legitimacy.”">

2. Aiding and Abetting

Another form complicity liability provided by the MCA 2009 is “aiding and abetting.”>”
The MCA 2009 provides that any person who “aids, or attempts to aid, the enemy with arms,
ammunition, supplies, money or other things; or without proper authority, knowingly harbors or

2

protects or gives intelligence . . .” is liable for aiding the enemy.”’* In contrast to conspiracy and

material support for terrorism charges, aiding and abetting has been widely recognized by

. . . . 2
international humanitarian law.>”

Article 7(1) of the ICTY Statute provides that “[a] person who planned, instigated,
ordered, committed or otherwise aided and abetted in the planning, preparation or execution of a
crime referred to in article 2 to 5 of the present Statute, shall be individually responsible for the
crime.”*’® However, neither the ICTY statute nor any other international treaty including the

London Agreement and the Charter of the International Military Tribunal for the Far East defines

%72 Statement of Assistant General David Kris, Department of Justice (July 7, 2009).

210 U.S.C. § 948d (2009).

4

" Lillian Manzella, The International Law Standard for Corporate Aiding and Abetting Liability, Presented
to the U.N. Special Representative to the Secretary General on Human Rights and Transnational Corporations
and other Business Enterprises, 4 (2006).

76 ICTY Statute art. 7(1), supra note 182, at 22.
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aiding and abetting any further.””” Having realized a lack of the definition, the International
Tribunal for the former Yugoslavia in the case of Prosecutor v. Furundzija examined 50 years of
international customary law to conclude that aiding and abetting constituted of the following
elements: “1) the actus reus of practical assistance, encouragement, or moral support, which has

a substantial effect on the perpetration of the crime;”*’®

and 2) the mens rea of knowledge that
his actions would contribute to the commission of the crime.””’ Since the Furundzija decision,

the ICTY has used the same standard for aiding and abetting.**’

More specifically, the actus reus requirement for aiding and abetting is met by any

281
£ In Prosecutor v.

deliberate act that “directly affect[s] the commission of the crime itsel
Tadic, the ICTY further explained that mere presence alone does not constitute aiding and
abetting but acts of assistance must have a direct and substantial effect on the commission.”* On
the other hand, the mens rea requirement can be met by mere knowledge that his actions or
omission of actions can contribute to the commission of the crime.”®® In doing so, the ICTY

1,284

explicitly rejected the idea that an aider and abettor must share the mens rea of the principa

The ICTY has since reiterated the standard for the mens rea requirement by stating that it is not

" Prosecutor v. Furundzija, ICTY Case No. IT-95-17/1-T, Judgment, 4 191 (Dec. 10, 1998).
78 Id. at 4 249.

P Id. at 4 226.

%0 prosecutor v. Blagojevic and Jokic, ICTY Case No. IT-02-60, § 726 (Jan. 17, 2005).

21 prosecutor v. Tadic, ICTY Case No. IT-94-1-T, Judgment, 9 678 (May 7, 1997).

2 1d. at 4 689.

% prosecutor v. Furundzija, ICTY Case No. IT-95-17/1-T, Judgment, 9236 (Dec. 10, 1998).
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necessary for a principal to know of an aider’s contribution to the crime in order to hold the aider

liable for his actions.?*’

Then, the question becomes: why did international humanitarian law create the crime of
aiding and abetting when there is joint criminal enterprise that covers the criminal liability of all
participants in a crime? The answer lies with differences in the actus reus and mens rea
requirements between both forms of criminal liability. With respect to the actus reus
requirement, an aider and abettor must specifically direct its action to assist, encourage or
provide moral support, and his action must have substantial effect on the commission of the
crime.”® On the contrary, it is sufficient for a joint criminal enterprise to merely act in a way

287 . . .
With respect to the mens rea requirement, an aider

that furthers the common criminal design.
and abettor merely requires knowledge that the acts performed by the aider and abettor somehow
contributes to the commission of the crime regardless of whether he or she shares intent with a
principal.”®® By contrast, a joint criminal enterprise should have specific intent to further a
common purpose of the crime.” In short, aiding and abetting imposes a higher burden of the

actus reus requirement but lower burden of the mens rea requirement, in comparison to the crime

of joint criminal enterprise.

Although aiding and abetting is a crime that has been widely acknowledged by the
international humanitarian law, it will not likely become the favorite choice of the U.S.

government in prosecuting terrorism suspects. As noted by the ICTY in Prosecutor v.Vasiljevic,

% prosecutor v. Vasiljevic, ICTY Case No. IT-98-32, Judgment, 9 102 (Feb. 25, 2004).
286
1d.
287 ]d
288 Id
289 ]d
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when several co-conspirators commit a crime, an aider and abettor is always an accessory to the
co-conspirators, and thus, the aider and abettor incurs a lesser degree of criminal liability than a
principal’s commission of a crime.*”° Therefore, the U.S. government will likely first try to
prosecute terrorism suspects with crimes that incur a full degree of liability, even if the crimes

are not acknowledged by international humanitarian law.

3. Joint Enterprise Liability
If both conspiracy and material support for terrorism are not accepted by international

humanitarian law and aiding and abetting does not hold individuals to the same degree of
liability, how should the military commission cope with problem of crimes committed by a
plurality of persons? As continuously demonstrated in human history, international crimes such
as genocide, torture, war crimes, and crimes against humanity are committed by a multitude of
people such as government officials, paramilitary groups, a group of terrorists, and military
personnel.””! However, holding each and every individual accountable for such crimes is more

difficult than it seems because of two reasons at large.

First, in most cases, different individuals play different roles in completing the criminal
conduct.”®® For instance, in case of terrorism, one person may plan, organize, and instigate the
crime whereas another person may physically execute it by committing the actual suicidal
bombing after another finishes constructing the bomb. Another person may work as a watch-out
while the terrorism is actually executed and notify the superiors of the result of the terrorism. On

the other hand, there may be an innocent merchant who supplied the necessary materials for

290 Id

21 Cassese, supra note 134, at 189.

292 Id.
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constructing the bomb without knowing anything about the terrorist group. The question arises
as to whether each individual should be held equally accountable for the same act of terrorism,

and if not, how to determine the degree of each individual’s responsibility.

The second problem lies with finding and presenting evidence for the various roles
played by each individual.*®® When the crime is institutionally committed by an organization or
a hierarchical unit, it is difficult to bring evidence pertinent specifically to different parts played
in completing the whole criminal conduct.*** For instance, in the case of suicidal bombing, it
may be difficult to bring evidence that demonstrates each individual’s role: evidence of planning

the terrorism, constructing the bomb, acting as a watch-out, etc.

Because of these difficulties, the United States has feared that individuals at least
partially culpable for the criminal conduct may go unpunished and thus insisted on the
application of the American concept of conspiracy to hold each and every individual liable. The
international society has been also aware of the problem, and the ICTY developed a liability
theory called joint criminal enterprise that is different from the American concept of conspiracy.

The ICTY first applied the doctrine in Prosecutor v. Tadic.**

In the Tadic case, the ICTY first found the legitimacy of joint criminal enterprise on the
basis of customary international law, because the ICTY Statute does not explicitly make

reference to joint criminal enterprise.” In so holding, the ICTY cited various national cases such

*? Id. at 190.
294 Id
% prosecutor v. Tadic, Case No. IT-94-1-A, Judgment, 4220 (July 15, 1999).
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as Kurt Goebell et al.””" and D Ottavio et a which upheld the liability of co-conspirators for

actions carried out by other individuals of the group.

The ICTY then has identified three categories of joint criminal enterprise with three
different requisite mens rea: 1) “basic” form of joint criminal enterprise; 2) “systemic” form of
joint criminal enterprise; 3) “extended” form of joint criminal enterprise.””’ The first category is
a scenario where perpetrators intent to commit a certain crime, acting pursuant to a common
criminal purpose.’® The second category is characterized by the presence of an organized
system of ill-treatment such as concentration camps®”' and therefore requires the “personal
knowledge of the system of ill-treatment” as well as “the intent to further this common concerted
system of ill-treatment.”*** The third category, an “extended” form of joint criminal enterprise,
involves cases where an individual is committed to achieve a common purpose of a joint

criminal enterprise and becomes liable for a natural and foreseeable consequence of that

¥TAUS Flying Fortress aircraft was shot down over German territory and its crew was subjected to a death
march. The airman were escorted by German soldiers who instigated German crowds to beat the prisoners
who were eventually got executed. The US prosecutor argued for a guilty verdict based on a broad theory of
common criminal purpose. The U.S. military court however issued a simple guilty verdict without referring to
the issue of common criminal plans.

% Some armed civilians had given unlawful pursuit to two prisoners of war who had escaped from a
concentration camp, in order to capture them. One member of the group had shot at the prisoners without
intending to kill them, but one had been wounded and had subsequently died as a result. The trial court held
that all the other members of the group were accountable not only for “illegal restraint” but also for
manslaughter. The Court of Cassation upheld this finding.

% Tadic, Case No. IT-94-1-A, at 97-99.

3% 14 at 4 97.

' 1d. at 4 98.

392 prosecutor v. Vasiljevic, Case No. IT-98-32-A, Judgment, 4 228 (Feb. 25, 2004).
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. 303
common purpose, even if he was not part of that very consequence.” Therefore, the mens rea

required for the third category is the intention to participate and further the criminal purpose.’®

For the actus reus requirement, the ICTY explained the three elements: 1) a plurality of
persons; 2) the existence of a common plan, design or purpose which amounts to the commission
of a crime; 3) participation of the accused in the common design.>® For the first requirement, the
Tadic court explained that a plurality of persons does not have to be an organized military,
political or administrative structure.’”® Concerning the second requirement, the court explained
that the common plan or design or purpose does not have to be previously arranged or
formulated.*®” Finally, for the third requirement, the court added that the participation does not
have to involve any specific crime recognized by the ICTY Statute, but it can be in a form of

mere assistance or contribution to the completion of the crime.**®

Although the joint criminal enterprise liability sounds very similar to the American
concept of conspiracy in that it holds each and every individual accountable based on their
intention to participate in the common plan, it is different from conspiracy on two grounds.’®
First, it is not a stand-alone charge like conspiracy.’'® In other words, the joint criminal liability

must be accompanied by other crimes recognized by the international humanitarian law, and the

fact that individuals entered into an agreement alone does not constitute a crime. Second, it does

%% Tadic, Case No. IT-94-1-A, at 9 99.

** Vasiljevic, Case No. IT-98-32-A, 9 228.
% 1d. at 4 100.
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not impose liability just because individuals seemed to have conspired to commit a crime.’"!
Rather, it requires a case by cases analysis to determine the intention of individuals at the time

the crime is committed as well as the participation in the common plan.*'?

The ICTY clarified the differences in the case of Prosecutor v. Milutinovic.>" In refuting
the defense counsel’s argument based on the similarities between conspiracy and joint criminal
enterprise liability, the ICTY held that “[c]riminal liability pursuant to a joint criminal enterprise
is not a liability . . . for conspiring to commit crimes.” The ICTY held that it is rather an

inchoate offense of agreement that must be accompanied by other crimes.*'*

To recapitulate, in contrast to conspiracy and material support for terrorism, the joint
criminal liability is a crime recognized by the international humanitarian law and eliminates the
U.S. government’s concern for leaving terrorism suspects unpunished or punished to a lesser
degree of liability. Furthermore, it serves justice better than conspiracy as it requires a case-by-
case analysis to determine whether each individual had requisite mens rea to be held accountable
for the crime committed and acted in a way that satisfies the actus reas requirement. In doing so,
the United States will be able to prove that the United States is a nation that abides by the rule-

of-law even in prosecuting the most notorious and gross human rights violators.

VI.  Conclusion
The United States government’s intention to include conspiracy and material support for

terrorism in the MCA is understandable. Along with the material support for crimes have very

M Id. at 21.
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lower burden of proof, and they are stand-alone charges that can be brought up against terrorism
suspects in addition to any other charges on the list. Moreover, in contrast to the crime of aiding
and abetting, they impose the full degree of liability as principals on any individual who

contributed, assisted, or aided the completion of crimes in any way.

However, the United States government must remember that there are real dangers in
including the crimes of conspiracy and material support for terrorism in the MCA. The first
danger is the possibility of violating the Constitution of the United States. The Offense Clauses
that grant legislative authority to define and punish must be interpreted narrowly in accordance
with the legislative intent of founders and U.S. precedents. The second danger is the risk of
violating international law. As repeatedly argued, both crimes are not recognized by the law of
war, and therefore, it goes beyond the limited jurisdiction of military commissions set by the
federal statutes and precedents decided by the Supreme Court including the Hamdan case. Also,
the changed definition of conspiracy that merely requires the general intent infringes upon
individuals’ freedom of association because individuals can be accused of aiding terrorism
activities merely for membership in an organization even if they did not support or have

knowledge of illicit activities by the organization.

The only way for the United States to avoid such dangers is to adopt the doctrine of joint
criminal enterprise liability. The joint criminal enterprise not only has the advantage of holding
individuals as principals but also requires the determination each individual’s criminal intent and
involvement in the crime. That way, the United States will be able to remain as an exemplary

nation that abides by rules-of-law to the members of international community. The United
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States must stop and think before “cut[ting] down the laws of the land to get at the devil of

. 315
terrorism.”

315 Rose 111, supra note 224, at 326.
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