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Abstract

Expediency at the Expense of Governmental Propriety — Personal Service Contractors in the

Procurement Office

In many fields, Government outsourcing has created nearly unavoidable potential for
improper personal services, contractor performance of inherently governmental functions, or
organizational conflicts of interests. Commingling of government and contractor personnel
within the procurement office is not only a bad idea, it also violates the laws and regulations
designed to ensure fairness and to protect sovereignty. Accordingly, the prohibition against
personal services must receive renewed emphasis and enforcement. The ban is firmly grounded

in constitutional structure of the nation, its laws, and sound policy judgments.

The phenomenon of placing service contractors in Government contracting offices
exacerbates the problem. A vast swath of the federal government’s acquisition offices lack the
experience and expertise required to manage modern, technologically complex acquisitions.
Agencies have been forced to look outward, to the private sector, to find personnel to perform
many procurement functions, “including requirements-setting and contract management.” To
avoid running afoul of the Constitution, breaking the law, violating the regulations, or creating
irreversibly negative effects on procurements, the Government should ensure that only
government employees are assigned to the contracting office. By staying out of the procurement
office, contractors also can avoid cumbersome monitoring and reporting requirements. The
Federal Government must be empowered to fulfill the taxpayer’s demands without diluting the

democratic principles or sovereignty of the nation.
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— What is right is often forgotten by what is convenient.* —

I. Introduction

In many fields, Government outsourcing has created nearly unavoidable potential for
improper personal services, contractor performance of inherently governmental functions, or
organizational conflicts of interests. This thesis takes the position that commingling of
government and contractor personnel within the procurement office is not only a bad idea, it also
violates the laws and regulations designed to ensure fairness and to protect sovereignty. The
thesis focuses on the prohibition against personal services and the reasons why that prohibition
must receive renewed emphasis and enforcement. Critics comment that the proscription against
personal services is outdated, stilting, and disconnected from the realities of the modern
contracting state.2 The thesis counters that the policy is firmly grounded in constitutional

structure of the nation, its laws, and, yes, sound policy judgments as well.

Although certainly not confined to the contracting office, the phenomenon of placing service
contractors in Government contracting offices exacerbates the problem. A vast swath of the
federal government’s acquisition offices lack the experience and expertise required to manage
modern, technologically complex acquisitions. Agencies have been forced to look outward, to

the private sector, to find personnel to perform many procurement functions, “including

1. BODIE THOENE, WARSAW REQUIEM (Tyndale House 2005).

2. See, e.g., Steven L. Schooner & Collin D. Swan, Suing The Government As A ‘Joint
Employer'-Evolving Pathologies Of The Blended Workforce, 52 GOV'T CONTRACTOR
341, Oct. 20, 2010, at 1. “[T]he long-standing statutory/regulatory prohibition against
personal service contracts is increasingly perceived as a dead letter.” Id.



requirements-setting and contract management.”3 To avoid running afoul of the Constitution,
breaking the law, violating the regulations, or creating irreversibly negative ramifications for
government procurements, the Government should ensure that only government employees are
assigned to the contracting Office.* By staying out of the procurement office, contractors also
can avoid cumbersome monitoring and reporting requirements, which even if unintentionally
overlooked, can have costly or even criminal implications. In an era in which “big government”
is portrayed as the ultimate evil, the Federal Government must be empowered to fulfill the

taxpayer’s demands without diluting the democratic principles or sovereignty of the nation.5

a. Practical Issues

Agencies cite myriad reasons for resorting to contracted labor in the procurement office:
“lack of sufficient Government staff, the lack of in-house expertise, or frequent rotations of

government personnel ... or to meet changing needs or address safety concerns” in high-risk

3.1d.

4. See, e.g., U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-10-357, CONTINGENCY
CONTRACTING: IMPROVEMENTS NEEDED IN MANAGEMENT OF CONTRACTORS SUPPORTING
CONTRACT AND GRANT ADMINISTRATION IN IRAQ AND AFGHANISTAN 3-12 (2010)
[hereinafter GAO-10-357]; U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-08-360,
DEFENSE CONTRACTING: ARMY CASE STUDY DELINEATES CONCERNS WITH USE OF
CONTRACTORS AS CONTRACT SPECIALISTS 23-25 (2008) [hereinafter GAO-08-360]. The
author of this thesis witnessed the practice of placing contractors in the contracting office
in Kuwait, Qatar, Iraq, and Atlanta.

5. GOVERNMENT BY CONTRACT: OUTSOURCING AND AMERICAN DEMOCRACY 2 (Jody Freeman
& Martha Minow eds., Harvard University Press, 2009) [hereinafter GOVERNMENT BY
CONTRACT]. “The ubiquity of governance-by-private-contractors strikingly outstrips our legal
and political capacities of oversight meant to ensure that the contractor’s execution of these
governmental functions complies with democratic norms.” /d.



areas.6 Other papers have commented on the dangers of the shrinking government workforce.”
Yet, there is a “wider concern in the acquisition community over conflicts of interest and a lack of

contractor accountability in blended work environments.”’8

Putting a contractor to work in the procurement office creates yet another contract for the
Government to oversee when, despite efforts to increase the number of government contracting
professionals and the quality of the training they receive, the Government does not have the
appropriate number of appropriately trained personnel to oversee the contracts within its current
portfolio.? It should come as no surprise then that the already overwhelmed Government
procurement workforce often fails to properly oversee contractors working right in their own

offices.10

6. GAO-10-357, supra note 4, at 8, 11-12. Agencies blame competition from the private
sector in Washington, D.C. as one reason for the difficulty they find hiring qualified
personnel in that region of the country. Id.

7. See, e.g., LTC Shelley R. Econom, Confronting the Looming Crisis in the Federal
Acquisition Workforce, 35 PUB. CONT. L.J. 171, 188 (2006). See also Steven L.
Schooner, Competitive Sourcing Policy: More Sale Than Rudder?, 33 PUB. CONT. L.J.
263, 285 (2004); OFFICE OF THE INSPECTOR GENERAL, U.S. DEPARTMENT OF DEFENSE, D-
2000-088, DOD ACQUISITION WORKFORCE REDUCTION TRENDS AND IMPACTS, 16-20, 29-
32 (2000) [hereinafter TRENDS AND IMPACTS],
http://www.dodig.osd.mil/audit/reports/fy00/00-88.pdf. Other than meriting mention as a
factor contributing to the problems here, the details and specifics of that dynamic are
beyond the scope of this dissertation.

8. SARA Panel Wary Of Expanding Ethics Rules For Blended Workforce, 48 GOV'T
CONTRACTOR 9 186 (March 24, 2006).

9. See Tishisa L. Braziel, Contracting out Contracting, 38 PUB. CONT. L.J. 857, 881-884
(2009).

10. GAO-10-357, supra note 4, at 17. Government employees often left contractors to
their own devices even when supporting inherently governmental functions. /d.



Another practical reality stems from the differing basic motivations between government and
private enterprise. Unlike members of the military, government civilian employees generally are
not obligated to any length of service.1! On one hand, the Government employee serves his or
her agency and is ultimately responsible to the Government and the taxpayers.!2 Contrarily, the
contractor, managed by his or her supervisor, is responsible to the corporation and ultimately to
its board of directors or shareholders. The bottom line is that the contractor’s raison d’etre is the

bottom line.

Almost 50 years ago, Budget Bureau Director, David Bell, warned President Kennedy that
higher salaries and fewer ethical constraints in the contractor community would drain the federal

government of its resident expertise.”> That most of the contractor employees were at one time

11. GLENN J. VOELZ, CONTRACTORS IN THE GOVERNMENT WORKPLACE: MANAGING THE
BLENDED WORKFORCE 51 (Government Institutes Press 2010). “It is also important to
remember that government employees and contract workers have fundamentally different
obligations. The duty of government employees is to their department or agency, and
ultimately to act in the best interests of the taxpayers. Conversely, the contractor’s
obligations are to their company and the interests of its shareholders. The most
fundamental distinction between a government and a contractor employee may be
summed up as public purpose versus private profit.”

12. See 5 U.S.C. § 2105 (2011).

13. BUREAU OF THE BUDGET, 87TH CONGRESS. REPORT TO THE PRESIDENT ON GOVERNMENT
CONTRACTING FOR RESEARCH AND DEVELOPMENT 217 (1962) [hereinafter BELL REPORT]. Bell
declared, “one of the most serious obstacles to acquiring and maintaining the managerial
competence which the government needs ... is the discrepancy between the governmental and
private compensation for comparable work.” The report recognized that reliance on contractors
could grow to unmanageable proportions. /d. at 224. Bell found that “[t]here are certain
functions which should under no circumstances be contracted out.” /d. The report declared it
“axiomatic that policy decision must be made by full-time government officials responsible to the
President and Congress.” Id. at 8. Equally as important, according to the Bell Report, was the
ability of federal officials to supervise contract work and evaluate results. “These are basic
functions of management which cannot be transferred to any contractor if we are to have proper
accountability for the performance of public functions and for the use of public funds.” Id.



employed by the federal Government and received their training from the Federal Government —
which is now forced into hiring them back at increased costs — adds insult to injury."* In the
epitome of a vicious circle, agencies complain that they cannot compete with the private sector
employers who are hiring contract specialists to employ on government contracts for contract
specialists."”” Competition for these employees would seemingly come to an abrupt halt as soon

as the Government started hiring sufficient staff vice relying on contractors.

b. Ethical Requirements

The Federal Government imposes significant restrictions on “contractors in the workplace,” a
term of art referring to the situation when contractors work with or in close proximity to federal
employees such as when an active duty Army officer commands a detention facility staffed by
active duty, reserve, federal civilians, and contractor interrogators. Because agencies and
corporations have different organizational goals, the requirements governing contractors in the
workplace and contractor-government employee interaction generally are geared toward avoiding

. . . . . 1 cq. . 1
ethical violations or personal conflicts of interest'® and avoiding confusion."”

14. GAO-08-360, supra note 4, at 12. See also Bad Business: Billions of Taxpayer
Dollars Wasted on hiring Contractors, PROJECT ON GOVERNMENT OVERSIGHT,
[hereinafter POGO Report] available at http://pogoarchives.org/m/co/igf/bad-business-
report-only-2011.pdf.

15. See generally GAO-08-360, supra note 4.

16. See, e.g., 5 C.F.R. § 2635 (1997). Government personnel and contractors may not
give each other gifts. Government personnel may not grant contractor employees time
off or early dismissal. The contract sets those terms and the government employee lacks
the authority to manage contractor hours. Government personnel may not provide
awards or recognition to contractor employees. The contractor is responsible for
recognizing its employees’ performance. Another way to look at this issue is that the
Government awards the contractor each time it renders payment for proper performance.

5



The overarching reason for government ethics rules and prohibitions is to avoid even the
appearance of impropriety or negative influence upon the procurement system.'® If any
government office should be isolated and protected from even the appearance of impropriety or
advantage, the government procurement office should be that place. The ethical requirements
imposed on government employees’ interaction with their contracting counterparts, however, do
not entirely apply to the contractor employees."” That contractors too often venture into the realm
of personal services is evidenced, however, by the recent extension of government employee-type
personal conflicts of interest (PCI) rules and reporting requirements to contractor employees as

1.20

well.” Ultimately, however, these regulatory measures ignore the essential fact that if contractors

Although Government personnel provide contract oversight and past performance
reporting, they may not evaluate the performance of individual contractor employees.

17. FAR 37.114. Contractors must identify themselves as contractor employees in each
correspondence, letter, or phone call they make. /d. Doing so helps establish who has
what authority and who actually speaks for the Government. Such a situation may be
particularly problematic in a contracting office where the public and other contractors
often must rely on advice and direction they receive from the Government procurement
office. Acting on the basis of advice from a contractor employee with absolutely no
authority regarding the Government’s obligations could prove ruinous for the inquiring

party.
18. See Basic Obligation of Public Service, 5 C.F.R. § 2635.101 (1997).

19. See 5 C.F.R. § 2635.102(h) (1997). FAR Case 2008-025 emerged as a Final Rule on
November 2, 2011. Preventing Personal Conflicts of Interest by Contractor Employees
Performing Acquisition Functions, 76 Fed. Reg. 68017 (Nov. 2, 2011) [hereinafter PCI
Rule]. This new regulation implements Section 841 of the Fiscal Year 2009 National
Defense Authorization Act. /d.

20. See PCI Rule supra note 19. According to the new rule, contractors and subcontractors (due
to the rule’s “flow-down” provisions) who perform acquisition functions “closely associated with
governmental functions” must abide by rules meant to prevent actual and apparent personal
conflicts of interests as well as the use of non-public information for personal gain. /d. Many
elements of the new rule mirror the recommendations of The Administrative Conference of the
United States. ADMINISTRATIVE CONFERENCE OF THE UNITED STATES, RECOMMENDATION

6



were not acting in the shoes of federal employees in the first place, then perhaps Congress would

not have been so motivated to extend government-like restrictions to contractor performance.

2011-3, COMPLIANCE STANDARDS FOR GOVERNMENT CONTRACTOR EMPLOYEES — PERSONAL
CONFLICTS OF INTEREST AND USE OF CERTAIN NON-PUBLIC INFORMATION (June 17, 2011)
available at http://www.acus.gov/wp-content/uploads/2011/10/Recommendation%202011-
3%20(Contractor%20Ethics).pdf. ACUS recognizes that contractor employees hold positions of
“public trust and responsibility” and should abide by the “same high degree of integrity as
government employees.” Id. at 4. The potential costs and ramifications of implementing the PCI
rule are of great concern to the contractor community. See, e.g., Final Rule Governing Personal
Conflicts of Interests of Contractor and Subcontractor Employees Supporting or Performing
Certain Acquisition Functions, CROWELL MORING, available at
http://www.crowell.com/NewsEvents/AlertsNewsletters/all/Final-Rule-Governing-Employee-
Conflicts-of-Interest (last visited Dec. 18, 2011). See also Sean M. Connolly, New Conflicts of
Interests Rules, NAT’L DEF. MAG., Feb. 2010, available at
http://www.nationaldefensemagazine.org/archive/2010/February/Pages/NewPersonal Conflictsofl
nterestRules.aspx (last visited Dec. 18, 2011); Keith Szeliga & Christopher E. Hale, New
Personal Conflict of Interest Rules for Contractors, GOV’T CONTRACTS L. BLOG (Nov. 16, 2011,
12:36 PM), http://www.governmentcontractslawblog.com/2011/1 1/articles/compliance-
programs/new-personal-conflict-of-interest-rules-for-contractors/. For instance, the rule requires
disclosure of potential conflicts, prevention and mitigation regimes, training, non-disclosure
agreements, and avoiding the mere appearance of a personal conflict of interest, all of which
carry not only potential costs of implementation but costs and penalties for failure to comply. See
FAR 3.1103(a)(6), 3.1103(b). See also FAR 3.1003(a)(2), 3.1003(a) (3), 9.406-2, 9.407-2.
Among other possible government remedies, suspension-debarment is now a real possibility for
failure to make timely disclosure of "credible evidence" of criminal violations or False Claims
Act violations. Robert J. Wagman, Jr., The Risks Of Doing Business With The Government Are
Getting Riskier, 47 THE ADVOCATE 62-68 (2009). The ACUS, Congress, the FAR Council, and
others advocating ethics rules for contractor employees, however, are applying their efforts
towards treating the symptoms rather than the underlying illness.



II. Government Authority to Contract

a. Constitutional Sovereignty Versus Corporate Employee Functions

Government employees and their contractor counterparts often work side-by-side and
perform the exact same functions, blurring the lines between their respective roles.*' Yet, the
government lacks the overt authority to hire anyone directly via a procurement contract® because
a contract may not create an employer-employee relationship between the government and a
contractor. > Contractor personnel are, at all times, to remain “subject to the discretion and
control of the contractor” itself.** Blending the functional and organizational lines separating
those beholden to their federal supervisors and the American taxpayers with those beholden to
their corporate managers and shareholders, threatens the American democratic ideal which places

the rule of law and accountability to the people above all else.”

21. Econom, supra note 7, at 192. “Close cooperation between government and contractor
employees often blurs the nature of the contributions from each side, sometimes making it
difficult for an uninformed observer to easily discern where the contractor’s contribution ends
and the government authority begins. It is in this ambiguous zone of interface where the
government supervisor must exercise extreme caution to ensure that contractors do not slip
beyond the scope of their assigned tasks and authorities and engage in work that is considered
inherently governmental. This is particularly important in cases where the contractor employees
are working in close support of military, intelligence, or law enforcement operations where their
contributions must be clearly circumscribed and distinguishable in order to maintain the integrity
of government authority and responsibility.” /d.

22. Econom, supra note 7, at 192.
23. FAR 37.104. See also 5 U.S.C. § 3109 (1966).
24. Econom, supra note 7, at 192.

25. Econom, supra note 7, at 192.



As contractors step into the shoes of their federal predecessors, taking jobs formerly
performed by government employees, they assume murky administrative authority and dilute the
government’s sovereignty.”® In many respects, contracting officials “abdicate their
responsibilities” when they substitute contractors for government personnel and allow the
contractors to develop, issue, and administer contracts.”’ By entering these types of service
contracts, a corporation assumes the Government’s decision-making authority while remaining
largely unmonitored, unchecked, and without direct accountability to the American people.”®
Such an arrangement creates conflicts of interest and undermines the integrity of the competitive
contracting process.”” It wrests governmental accountability away from the elected and
appropriately designated officials in favor of outside managers. Government, therefore, morphs

into an ill-fitting corporate costume as opposed to a body politic.”

26. Econom, supra note 7, at 197. As the Bell Report chastised, “There must be
sufficient technical competence within the Government so that outside technical advices
does not become de facto technical decision making.” BELL REPORT, supra note 13, at 9.

27. U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-05-201, INTERAGENCY CONTRACTING:
PROBLEMS WITH DOD’S AND INTERIOR’S ORDERS TO SUPPORT MILITARY OPERATIONS 13
(2005) [hereinafter GAO-05-201]. See also GOVERNMENT BY CONTRACT, supra note 5, at 15.
“Considerations beyond those that apply in the private sector matter when the Government is the
customer and when the function implicates collective needs.” Id.

28. VOELZ, supra note 11, at 52. “Ultimately it is the responsibility of the contracting officer to
ensure that the Contract statement of work or performance work statement does not contain tasks
or requirements that would create personal-services violations.” Id.

29. Econom, supra note 7, at 199-200 (discussing the failures at Abu Grahib).

30. See Dan Guttman, The Shadow Pentagon (Sep. 29, 2004), available at
http://projects.publicintegrity.org/pns/report.aspx?aid=386 (last visited June 30, 2011).
“Contractors are doing the basic work of government, and the government lacks the
expertise and experience to control the contractor workforce.” Id. Even those who
strenuously advocate for privatization conclude that, “The use of private force reduces
transparency through increased layers of removal of governmental policy that occur when

9



b. Constitutional Roles and Authority

The argument that the general prohibition against hiring contractors to perform the
government’s work is not based in law because Congress has not prohibited the “contracting out”

of government services has beset efforts to avoid personal services contracts.’’ But these

private actors are brought into the fold and operate, independent of public troops and the
lifting of formal information-forcing devices designed to facility public disclosure.”

Scott M. Sullivan, Private Force / Public Good, 42 CONN. L. REV. 853, 878 (Feb. 2010).
Mr. Sullivan even says, “In one sense, as a formal matter, PMCs [private military
contractors] are subject to less scrutiny, both by the public at large and Congress, than the
public military. PMCs are not subject to FOIA requests nor can they typically be ordered
to produce “sensitive” commercial information in the context of civil suits. Moreover,
Congress does not posses the more detailed oversight structure over PMCs that it posses
over the public military.” Mr. Sullivan then misdirects his argument by proclaiming that
such lack of transparency should not be of concern because just as the public cannot
access information pertaining to private military corporations’ actions, neither can the
government control the actions of a “private First Class soldier (sic) in the execution of
military missions.” Id. Comparing the contractor being shielded from any transparency
requirements with the layers of Executive Department bureaucracy between the Secretary
and the field Soldier is a fallacious argument because their comparison does not support
the premise that these types of situations are the same. In fact, the juxtaposition of these
positions demonstrates the harm presented by the contractors’ lack of transparency.
While the taxpayers may not be able to look over the Soldier’s shoulder to ensure that he
designates the proper target, the taxpayers can have access to the training he received,
and in many cases, the object and conduct of his mission pursuant to a FOIA request. As
Mr. Sullivan admits, private contractors have no such disclosure obligations. /d.

31. See GOVERNMENT BY CONTRACT, supra note 5, at 319. In a situation akin to a contractor
working in the contracting office, the author says:

[Wlhen contractors exercise ‘authority’ is it ‘significant’ or even ‘governmental’
when it is submitted for formal approval to an official of government? The
official who approves is presumably exercising governmental authority. Yet if
the contractor does all the substantive work — for example, the contractor
prepares a policy letter and a government official signs it without change — can
we be confident that he or she has exercised the constitutionally requisite
authority? In a recent study of Department of Homeland Security (DHS)
outsourcing, GAO concluded that in using management support contracts

10



arguments tend to ignore the canons of statutory interpretation as well as highest law of the

land.*?
In United States v. Tingey, the Supreme Court said:

The United States has the capacity to enter into contracts. An incident to the
general right of sovereignty; and the United States, being a body politic, may,
within the sphere of the constitutional powers confided to it, and through the
instrumentality of the proper department to which those powers are confided,
enter into contracts not prohibited by law, and appropriate to the just exercise of
those powers.”

The Court opined later, however, that Congress and the Executive, not private parties, bear the

9934

task and responsibility of protecting the “public interest.”” The United States Constitution

formed the premise that the public and private spheres are separate and distinct.”

Constitutional strictures do not apply to private entities as they do to public agencies and

public employees.”® Nevertheless, under the “private delegation doctrine” the government may

supporting the performance by agency officials of inherent government function,
DHS did not asses the risk that government decisions ‘may be influenced by,
rather than independent from, contractor judgments.’ In other words, contractors
at DHS are coming close to displacing government deciders. This raises the hard
management question: does a rubber stamp satisfy the Constitution?

Id. Cf. Russell N. Fairbanks, Personal Service Contracts, 6 MIL. L. REV. 1, 6 (1959) (arguing
prohibition of personal services lacks legal basis); Gary B. Bisson, Statutory Limitations on
Contracts for Services of Government Agencies, 34 BROOKLYN L. REV. 197, 214-215 (1968)
(arguing prohibition of personal services lacks legal basis).

32. See GOVERNMENT BY CONTRACT, supra note 5, at 319 (discussing recent GAO survey of
Department of Homeland Security contracts).

33.30 U.S. 115 (1831).
34. See Lujan v. Defenders of Wildlife, 504 U.S. 555, 563-578 (1992).

35. Gillian E. Metzger, Privatization as Delegation, 103 COLUM. L. REV. 1367, 1369-70
(2003).

11



authorize private action under certain circumstances, but not others.>’ On the other hand, the
separation of powers and due process doctrines require the government to retain wide swaths of
constitutional authority and prohibit private delegation.® Constitutional analysis, however, rarely
looks to whether a private delegation places government power beyond the control of the
Constitution. Accordingly, private delegations of government power commonly are upheld

without ever examining whether subsequent private actions occur subject to the Constitution.”

Some constitutional scholars, therefore, find very troubling the practice of delegating to
private entities the power and authority to implement government programs or to provide
government services such as acting as gate guards or rationing or controlling access to
government resources and benefits.*” Such private delegations take place in the face of the
Subdelegation Act that should be used to “test whether these delegations are consistent with the
exercise of executive authority.”*' Because the Subdelegation Act proscribes the ability to
delegate authority to lower federal officials, it also surely operates to prohibit the delegation of

authority to contractors without explicit congressional approval.*

36.1d.

37.1d. at 1370. This function is often seen in qui ftam prosecutions.
38. 1d. at 1370.

39. 1d. at 1370.

40. Gillian E. Metzger, Privatization as Delegation, 103 COLUM. L. REV. 1367, 1369-70
(2003) (arguing that as government “stand-ins” private parties conduct inherently
governmental activities).

41. PAUL R. VERKUIL, OUTSOURCING SOVEREIGNTY 127 (Cambridge University Press
2007).

42. GOVERNMENT BY CONTRACT, supra note 5, at 324,

12



We can extend the following remark from Colonel Winthrop, the "Blackstone of Military

Law," to the personal services realm:
Can [the power of Congress to raise, support, and govern the military forces] be
held to include the raising or constituting, and the governing nolens volens, in
time of peace, as a part of the army, of a class of persons who are under no
contract for military service, who render no military service, perform no military
duty, receive no military pay, but are and remain civilians in every sense and for
every capacity. The Fifth Amendment clearly distinguishes the military from the
civil class as separate communities. It recognizes no third class that is part civil

and part military.... and it cannot be perceived how Congress can create such a
class, without a disregard of the letter and spirit of the organic law.*

If Congress cannot constitutionally create a nether region of non-military but non-civilian
employees, neither can Congress (nor any agency or official for that matter) create a separate

class of non-employee but non-contractor performing in the Federal workplace.*

When contemplating almost any regulatory action, federal agencies must use a considerable
review and decision process to ensure they meet procedural due process requirements.
Transferring that decisional process to private industry, regardless of whether an agency official
grants final approval, threatens to frustrate the Constitution’s concept of government by tending
to convey excessive authority to private actors.* Empowering a contractor employee with the

ability to formulate requirements, to conduct solicitations, competitions, and evaluations, takes

43. Reid v. Covert, 354 U.S. 1 (1953) (citing WINTHROP, MILITARY LAW AND
PRECEDENTS 106 (2d ed. 1920)).

44. GOVERNMENT BY CONTRACT, supra note 5, at 321 (referencing the Supreme Court’s holding
in Morgan v. Untied States, “He or she that decides must here the evidence.”). The situation
would be greatly exacerbated if the delegee was a contractor as opposed to the lower level federal
employee in Morgan.

45. GOVERNMENT BY CONTRACT, supra note 5, at 322 (citing Buckley v. Valeo. 424 U.S.
1, 125 (1976)).
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the responsibility to govern away from those charged with carrying out the purposes of

government.

Nevertheless, in the office where this author worked, and in the many others he visited, every
employee and senior leader knew what the regulations meant, what they were and were not
allowed to do, and what it would take to comply with the regulations. They felt constrained,
however, by personnel strength limits and hiring delays. They hired contractors to do jobs they
knew government employees should do and they treated and interacted with the contractor
employees as if they were, in fact, government employees. In order to get the job done, therefore,
unit leaders, and everyone along the chain of command, looked the other way, threw their hands

up, and ignored the rules.

Rectifying this “dissolution of democracy” requires giving commanders and managers the
tools and resources they need to follow the rules, as opposed to changing the rules themselves
simply because no one wants to follow them or because they are not adequately enforced.
Accepting the privatization of government duties and the appropriateness of engaging contractors
to conduct personal services or to perform inherently governmental functions as foregone
conclusions turns the government of the United States into nothing more than a corporate joint

venture and demeans the principles of our foundation.

The problem comes into play not just when contactors wield lethal force, but also in the more
“benign” office settings in which most service contractors find themselves.*® While some

criticize the distinction between public and private functions as impossible to determine or the

46. Sullivan, supra note 30, at 864-65. The argument against utilizing private actors,
particularly within the procurement office, is more basic, more foundational than a
warning “against the corrupting power of profit motive within armed conflict’s already
ambiguous morality,” although that too is a consideration. Sullivan, supra note 30, at
855.
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definitions impossible to apply, they skip the real impediment to consistent meaning and common
application of the rules — the field-level reluctance, or budgetary inability, to apply the laws and

regulations, as they were written and intended, to their everyday needs.”’

I11. Overview of Personal Services

“The Government is normally required to obtain its employees by direct hire under

¥ The simplest

competitive appointment or other procedures required by the civil service laws.’
codified definition of “Personal Services” comes from the FAR, “Personal services contract

means a contract that, by its express terms or as administered, makes the contractor personnel

appear, in effect, Government employees (see 37.104).”* A “federal employee” is one who is

47. See GOVERNMENT BY CONTRACT, supra note 5, at 12-13. “The private sector
preoccupation with the financially profitable bottom line, along with proprietary
prerogatives that foster secrecy is at odds with the public mindedness and disclosure
expected of government action.” Id. See also Martha Minow, Outsourcing Power: How
Privatizing Military Efforts Challenges Accountability, Professionalism, And Democracy,
46 B.C. L. REV. 989 (2005).

48. FAR 37.104(a). The major civil service laws are the Civil Service Act, 5 U.S.C. §
631 et seq.; The Veteran’s Preference Act of 1944, 5 U.S.C. § 851 et seq.; The
Classification Act of 1949, 5 U.S.C. § 1071 et seq.; the Federal Employees’ Group Life
Insurance Act, 5 U.S.C. § 2091 et seq.; The Civil Service Retirement Act, 5 U.S.C. §
2551; The Federal Employees’ Health Benefits Act, 5 U.S.C. § 3001 et seq.; and 5 U.S.C.
§ 3101.

49. FAR 37.101. FAR 37.104 also contains the following guidance on personal services:

(a) A personal services contract is characterized by the employer-employee
relationship it creates between the Government and the contractor’s personnel.
The Government is normally required to obtain its employees by direct hire
under competitive appointment or other procedures required by the civil service
laws. Obtaining personal services by contract, rather than by direct hire,
circumvents those laws unless Congress has specifically authorized acquisition of
the services by contract.
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“engaged in the performance of a Federal function under authority of an act of Congress or an
Executive order; appointed or employed by a Federal officer and under the supervision and
direction of a Federal officer.”’ In this country, there has been a “long-standing rule that persons
performing purely personal services for the Government must be placed on Government pay rolls

9951

and made subject to its supervision.””" This means “The government may not enter a contract for

personal services, “unless Congress has specifically authorized acquisition of the services by

9952

contract.”” To fully understand the scope of the ban on personal services, though, we must look

at how the different branches of government have approached the problem.
a. Legislative Pronouncements Related to Personal Services

Since the early 20" century, the general understanding has been that Congress prohibits

personal services contracts in lieu of federal hiring practices.” Early statutory definitions of

See also infra notes 110-123 and accompanying text (discussing personal services contracts
criteria).

50. H.R. 188, 89th Cong. (1965). The definition tracks the Restatement (Second)
definition of a “servant”: “[A] person employed to perform services in the affairs of
another and who with respect to the physical conduct in the performance of the series is
subject to the other’s control or right to control.” RESTATEMENT (SECOND) OF AGENCY §
219 (1958). See also RESTATEMENT (THIRD) OF AGENCY § 2.04 (2006) (noting omission
of “master and servant” terminology while retaining essentially the same meaning).

51. See, e.g., Personal Services-Private Contract v. Government Personnel-Statutory
Employment Ceilings, B-113739, 32 Comp. Gen. 427, 430-431 (Apr. 3,1953)
[hereinafter Statutory Employment Ceilings].

52. FAR 37.104(a). 5 U.S.C. § 3109 is one such exception. That provision allows the
Government to conduct short-term hiring of experts for specific purposes. 5 U.S.C. §

3109. If an agency will rely on statutory authority for a personal service contract, it must
have a legal review. FAR 37.104(e).

53. See Fairbanks, supra note 31, at 10-11. See also Section 4 of the Act of August 5,
1882 (22 Stat. 255) requiring all hiring to be subject to congressionally limited employee
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“personal service” have not necessitated Congress’s revisiting them often. The first came in 1861

and Congress did not address it again until 1946.>* On March 2, 1861, Congress passed Section

ten of 12 Stat. 220.> Some have argued that this provision allows personal services.”® The clause

is far from an affirmative authorization to enter into what we consider personal services contracts,

however.>” At most, it would exempt them from advertisement. More appropriately, the plain

numbers. See also JAGT 1951/5499, September 14, 1951 stating: “Except as authorized
by 5 U.S.C. § 55a, it appears that personal services must be procured pursuant to the Civil
Service and Classification laws.” Id.

54. See Act of March 2, 1861 § 10, 12 Stat. 220; Administrative Expenses Act of 1946,
79 Pub. L. No. 600, 60 Stat. 806 (1946).

55. The provision reads:

1d.

And be it further enacted, That all purchases and contracts for supplies or
services, in any of the Departments of the Government, except for
personal services, when the public exigencies do not require the
immediate delivery of the article or articles, or performance of the
services, shall be made by advertising a sufficient time previously for
proposals respecting the same. When immediate delivery or performance
is required by the public exigency, the articles or services required may be
procured by open purchase or contract at the places, and in the manner in
which such article are usually bought and sold, or such services engaged
between individuals. No contract or purchase shall hereafter be made,
unless the same be authorized by law or be under an appropriation
adequate to its fulfillment, except in the War and Navy Departments, for
clothing, subsistence, forage, fuel, quarters, or transportation, which,
however, shall not exceed the necessities of the current year.

56. Act of March 2, 1861 § 10. See also Fairbanks, supra note 31, at 6.

57. Act of March 2, 1861 § 10. The section reads:.

That all purchases and contracts for supplies or services in any of the
Departments of the Government, except for personal services, when the
public exigencies do not require the immediate delivery of the article or
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meaning indicates that personal services either are not exempt from advertising or that they are

not authorized to begin with.

In 1946, the Administrative Expenses Act described personal services as, “when the services
are required to be performed by the contractor in person and are (a) of a technical and
professional nature or (b) under Government supervision and paid for on a time basis.”®
Consistent with the Administrative Expenses Act, the Armed Services Procurement Regulation
(ASPR), the original DoD procurement regulation, stated, “if personal services, they are required
to be performed by an individual contractor in person (not a firm), or if professional services they
may be performed either by an individual contractor in person or a firm or organization.””’ While
the Administrative Expenses Act may first have authorized the procurement of “experts or
consultants or organizations thereof, including stenographic reporting services ... without regard
to the civil service and classification laws,” the services were authorized only for temporary

purposes and the Act did not authorize performance under the immediate direction and

supervision of government employees.*

More recent congressional measures also have addressed personal services. In 2008,

Congress required the Secretary of Defense to submit an annual service contract inventory

articles, or performance of the service, shall be made by advertising a
sufficient time previously for proposals respecting the same.

1d.
58. Administrative Expenses Act, supra note 54.

59. U.S. DEPARTMENT OF DEFENSE, ARMED SERVICES PROCUREMENT REGULATION § 3-
104.2 (June 20, 1957) [hereinafter ASPR].

60. 60 Stat. 810 (codified as amended at 5 U.S.C. § 3109(b) (1966) (clarifying services are for
intermittent and temporary purposes only)).
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reflecting contracts for services for or on behalf of the Department of Defense.®’ Among other
things, the inventory must include the number of full-time contractor employees and a

determination of whether the contract is a personal services contract.®> Congress also required
DoD to develop guidelines and procedures to ensure that the Department considers using DoD
civilian employees for new functions and functions currently performed by contractors but that

could be performed by DoD civilian employees.*

The guidelines and procedures also must direct special consideration for in-sourcing
functions closely associated with inherently governmental functions.** In 2009, Congress

required DoD to address the risks associated with what the DoD Inspector General and others had

61. National Defense Authorization Act for Fiscal Year 2008, Pub. L. No. 110-181, §
807, 122 Stat. 3 (2008) [hereinafter 2008 NDAA].

62. U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-11-192, DEFENSE ACQUISITIONS:
FURTHER ACTION NEEDED TO BETTER IMPLEMENT REQUIREMENTS FOR CONDUCTING
INVENTORY OF SERVICE CONTRACT ACTIVITIES 5 (2011) [hereinafter GAO-11-192]. The
inventory, however, does not require the agency to justify its determination. See also
2008 NDAA, supra note 61, at § 807. Other specific data points required in the
inventory included: the function and missions performed by the contractor; the
contracting organization; the component of DOD administering the contract, and the
organization whose requirements are being met through contractor performance of the
function; the funding source for the contract by appropriation and operating agency; the
fiscal year the activity first appeared on an inventory; and a summary of the information
required to be collected for the activity under 10 U.S.C. § 2330a(a). /d.

63. 10 U.S.C. § 2463 (2008). The Under Secretary of Defense for Personnel and
Readiness is responsible for developing the requirements. /d.

64. Id. DoD must consider bringing positions that are currently being performed by
contractors, or new requirements that may be closely associated with inherently
governmental functions back in-house. Id.
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recognized emanating from contracts for personal services.” Through these pronouncements,
Congress has demonstrated that it is not a disinterested observer of the personal services

phenomenon.

None of these legislative measures, however, contradicted Congress’s intent, embodied in
Section 4 of H.R. 10368 from 89" Congress, to prohibit personal services contracts, or those
“[w]hich in the past have traditionally been performed by Government employees or which could
reasonably be expected to be successfully performed by Government employees.”* Congress
clearly said that “other than services of experts and consultants or as otherwise provided by law,
personal services shall not be contracted out.”®” For an agency to acquire a service contract, it

first had to show:

The incapability of the department to perform or continue to perform such
services with Government employees; that the work can be performed more
economically, satisfactorily, or otherwise more appropriate from services
obtained by contract; of compliance with the decisions of the Comptroller
General of the United states and the civil service laws, including the
Classification Act, and regulations pertaining to contracting for furnishing of
personal services, in in lieu of utilization of Government employees; and, that no
manpower limitation or ceiling on the authorized number of Government
employees is the basis for proposing the furnishing of personal services.*®

65. Duncan Hunter National Defense Authorization Act for Fiscal Year 2009, Pub. L. No.
110-417, § 831, 122 Stat. 4356 (2008) [hereinafter 2009 NDAA].

66. H.R. 10368, 89th Cong. (1965).

67. H.R. 10368, § 1, 89th Cong. (1965). The act required “an agency head wishing to use
such contracts for the employment of 50 or more persons by his agency in a fiscal year to
notify the President of the Senate and the Speaker of the House of Representatives of this
intention 60 days prior to the execution of such contracts.” Id.

68. H.R. 10368, § 5, 89th Cong. (1965). “[Personal Services Contracts] have also been
criticized in the theory that they allow federal agencies to circumvent limits on the
number of authorized employees, particularly in circumstances where the duties of the
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The canon of statutory interpretation known as expressio unius est exclusio alterius or
inclusio unius est exclusio alterius means that expressing or including one thing implies the
exclusion of others or alternatives.” Applying that rule to Congress’s authorization of limited
procurement of experts and consultants without formal advertising means Congress also tacitly
implied that procurements of other services must be properly competed and must not impinge on
the government’s sovereignty. If the entire work of Government could be farmed out to private
industry, there would be no need for Congress to authorize it, rendering the above section and the

Administrative Expenses Act meaningless.”

prospective contractor personnel were the sorts of duties usually performed by federal
employees, and would have been performed by such employees but for the personnel
ceiling.” OFFICE OF FEDERAL PROCUREMENT POLICY, REPORT OF THE ACQUISITION
ADVISORY PANEL 400-401 (2007) [hereinafter AAP REPORT]. The AAP was chartered
under Section 1423 of the Services Acquisition Reform Act of 2003 enacted as part of the
Fiscal Year 2004 National Defense Authorization Act. Id. at ix. See also Statutory
Employment Ceilings, supra note 51, at 430-431 (finding the contract violated the “long-
standing rule that persons performing purely personal services for the Government be
placed on Government pay rolls and made subject to its supervision.”).

69. See 73 AM JUR 2D Statutes § 129.
70. See 73 AM JUR 2D Statutes § 84.

In determining the meaning of a statute, it is proper to consider contemporary
action of the legislature, although, as a rule, the intent of the legislature is
indicated by its action, and not by its failure to act. On the other hand, the silence
of the legislature, when it has authority to speak, may sometimes give rise to an
implication as to the legislative purpose, the nature and extent of that implication
depending on the nature of the legislative power and the effect of its exercise.
Thus, the fact that the legislature has not seen fit by amendment to express
disapproval of a contemporaneous or judicial interpretation of a particular statute,
has been considered to bolster such construction of the statute.

Id. See also, Southern R.R. Co. v. R.R. Comm’n. of Indiana, 236 U.S. 439, 447 (1915).
“[Congress’] silence as to what it does not do, is as expressive of what its intention is as the direct
provisions made by it. The will of Congress upon the whole subject is as clearly established by
what it had not declared, as by what it has expressed." Id. See also TRW v. Andrews, 534 U.S.
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Congress would have no cause or occasion to make specific authorizations to engage personal
services contracts if such authority was inherent within the executive. Passing piecemeal
authorizations does not convey a general acceptance.”’ To the contrary, Congress’ awareness of
the FAR prohibition and the Comptroller General’s decisions restricting contracting for personal
services means that when Congress enacts singular, specific authorizations for personal services
contracts Congress must be viewed to implicitly concur with the notion that such contracts are

otherwise illegal.

From the beginning, statutes and regulations marched in lockstep towards restricting personal
services contracts. By the time it clarified the Administrative Expenses Act in 1966, Congress
was well aware of the Comptroller General’s decisions finding that contracts resulting in an
employer-employee relationship were not authorized. Congress could have, but chose not to,

supersede those decisions.”” Congress’ silence in this regard is telling.”

19, 29 (2001) (holding where Congress explicitly enumerates certain exceptions to a general
prohibition, additional exceptions are not to be implied, in the absence of evidence of a contrary
legislative intent.").

71. Cf. Robert E. Korroch, Rethinking Government Contracts for Personal Services (Sep.
30, 1997) (unpublished LL.M thesis, George Washington University Law School) (on file
with Gelman Library, George Washington University) available at
http://www.pubklaw.com/papers/korrochthesis.pdf (last visited July 1, 2011). Korroch
lists the following statutes as evidence of the acceptance of personal services: 22 U.S.C.
§ 2509(a)(5); 22 U.S.C. § 2722(a); 22 U.S.C. § 2369(a)(3); 7 U.S.C. § 2225(b); 10 U.S.C.
§ 1091; 25 U.S.C. § 1638c; 2 U.S.C. § 166(h)(1)(B); 28 U.S.C. § 565 (1997); 50 U.S.C. §
1902(a)(4); 38 U.S.C. § 513 (1997); 5 U.S.C. § 3109; 16 U.S.C. § 1052; 3 U.S.C. § 105;
5U.S.C. § 106; 42 U.S.C. § 2473; 42 U.S.C. § 7233, 42 U.S.C. § 904; and 10 U.S.C. §
129b. Id. at 38-48.

72. See, e.g., Verkuil, supra note 41, at 123. “When an agency outsources important functions as
when the IRS uses contractors to collect delinquent taxes, the act is potentially violated. If
Congress thereafter accepts this practice, it is validated. But if it does not, the contractor action
should fail.” Id.
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b. Regulations on Personal Services

To provide a historical context to the modern approach to personal services contracts and to
help solidify perceived ambiguities, it makes sense to turn to the history and drafting of the
current regulation. The regulatory language pertaining to personal services may have been
tweaked between the publication of the Armed Services Procurement Regulation (ASPR) and the

FAR, but the intent and purpose has not changed.

The DoD amended the ASPR, the DoD’s predecessor of the FAR and the DFARS, in 1966 to
include guidance on the procurement of personal and non-personal services.”* The revision
included new “general policy guidance for contracting officers in determining whether particular
services are “personal” or “non-personal” so as to comply with the Civil Service laws and the

Classification Act.””

The regulation admonishes Contracting Officers that the DoD may not “circumvent” the
personnel laws and regulations “through the medium of ‘personal services’ contracting, which is

the procuring of services by contract in such a manner that the contractor or his employees are in

73. Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 45 (1983).
“[A]n agency’s interpretation of a statue may be confirmed or ratified by subsequent
congressional failure to change that interpretation.” Id. (citing Bob Jones Univ. v. United
States, 461 U.S. 574, 599-602 (1983); Haig v. Agee, 453 U.S. 280, 291-300 (1981)).
DoD does have some authority to contract for personal services in limited circumstances.
See, e.g., 10 U.S.C. § 129b.

74. ASPR § 22.

75. ASPR § 22.102-1 (codifying the changes). The provisions also included specific
directions and definitions for expert and consultant services, engineering and technical
services, and stevedoring and mortuary services. ASPR § 22.
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effect employees of the Government.”’® According to this early version of the FAR, “there are no
definitive rules for characterizing particular services as ‘personal’ or ‘nonpersonal.””” The
regulation listed many factors, “none of which alone is necessarily conclusive,” that must be

balanced against each other in each situation.”

Section 22.102-2 of the ASPR, “Criteria for recognizing personal services,” directed an
analysis based on the nature of the work, contractual provisions, and administration of the
contract.”” Considerations included whether the government could have “civil servants do that
job,”™ whether the services involve a “Governmental function” requiring “personal judgment and
discretion on behalf of the Government (this element, if present in a sufficient degree, may alone

2581

render the services personal in nature).” The ASPR would also deem the services to be personal

if the requirement was “continuing rather than short-term or intermittent.”*

Also, according to the ASPR, “supervision and control of the contractor or his employees, if
present, in a sufficient degree, may alone render the services personal in nature.”® The

regulation did not define “supervision” or “control.” Thus, we may presume they had their

76. ASPR § 22.102-1.
77. Id.

78. ASPR § 22.102-2.

79. ASPR § 22.102-2(a)-(d).

80. ASPR § 22.102-2(a)(1).

81. ASPR § 22.102-2(a)(1) and (2).
82. ASPR § 22.102-2(a)(3).

83. ASPR § 22.102-2(b).
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2984

ordinary meanings of “the power or authority to guide or manage™*" and “direction, inspection,

298

critical evaluation, [or] oversight,” respectively.

The ASPR further described specific subfactors such as, “whether the government specifies

99 ¢

the qualifications of ... individual contractor employees,” “whether the government reserves the
right to assign tasks to and prepare work schedules for contractor employees,” and “to what
extent the Government reserves the right to assign tasks to and prepare work schedules for
contractor employees during performance of the contract.”® The extent to which the
Government reserves the right to “supervise or control the method in which the contractor
performs the service, the number of people he will employ, the specific duties of individual
employees, and similar details” also factored into whether the contract, as written, called for
personal services.”” Likewise, the Government’s ability to remove a contractor employee for

“reasons other than misconduct or security,” went far towards showing that the government has

procured a personal services contract.*®

84. WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY OF THE ENGLISH LANGUAGE
(UNABRIDGED) 496 (1993). See also BLACK’S LAW DICTIONARY (9th ed. 2009) (defining
“supervisor” as “one having authority over others, superintend or direct.”). See also
NATIONAL LABOR RELATIONS ACT § 2(11).

85. WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY OF THE ENGLISH LANGUAGE
(UNABRIDGED) 2296 (1993). Webster’s also defines “supervise” as “to coordinate, direct
and inspect continuously and at first hand the accomplishment of; oversee with the
powers of direction and decision the implementation of one’s own or another’s
intention.” Id. See also BLACK’S LAW DICTIONARY (9th ed. 2009) (defining the term as
“power or authority to manage, direct, superintend, restrict, regulate, govern, administer,
or oversee. The ability to exercise a restraining or directing influence over something.”).

86. ASPR § 22.102-2(b)(2) and (3).
87. ASPR § 22.102-2(b)(4).
88. ASPR § 22.102-2(b)(6).
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The ASPR considered a contract to be one for personal services if the Government reviewed
a contractor’s individual performance as opposed to inspecting a “final product on an overall
basis after completion of the work.”® Also determinative was whether the contractor undertakes
a “specific task” or whether “work is defined on a day-to-day basis.”® Payment based on “results
accomplished” versus “time worked” factored into the determination as well. Finally, how much
of the work the contractor performed at a government facility with government provided
equipment and supplies also went far towards making the contract appear personal in nature.”’
Even if the contact was not written so as to trigger any of the foregoing factors, if in actual
conduct the parties performed it in such a manner, the contract would be considered an

impermissible personal services contract.”

Unlike the current incarnation of the Federal or Defense procurement regulations, the ASPR
provided basic examples of the kinds of contracts and performance characteristics that would
satisfy the personal services criteria.”” The examples included the “furnishing of ordinary, day-
to-day stenographic and secretarial services in a government office under government supervision
exercised either directly or through a contractors supervisor, even if only for a peak work period

2994

of 2 weeks™" and “contract for the furnishings of persons to perform the various day-to-day

functions of contract administration for a Government agency, even if there is no Government

89. ASPR § 22.102-2(b)(5).
90. ASPR § 22.102-2(c).
91. ASPR § 22.102-2(c)(4).
92. ASPR § 22.102-2(d)(3).
93. ASPR § 22.102-3.

94. ASPR § 22.102-3(a)(1).

26



supervision” as illustrations of personal services.” Although these examples may have been
dropped from the regulations, they provide valuable insight into the problems that the ASPR and

its progeny regulations targeted.”®

The ASPR’s use of “supervision” elucidates what the present day drafters intended to convey
by using “supervision” in the current regulation. As used in ASPR Section 22.102-3(a)(1) and
FAR 37.104, “supervision” can only carry its ordinary meaning of monitoring and directing the
activities of others.”” It invokes the management and assignment of day-to-day activities as
opposed to the concept of managing payrolls, personnel actions, or other assignments.”
Although the ASPR states that the examples are provided for “illustrative purposes only,” the

drafters obviously had concerns with contractor staff performing procurement functions.

Regardless of whether the government performed any supervision of the contractor
employees in question, the ASPR expresses the opinion that performance of “day-to-day”
functions of contract administration” are personal services.” When, in 1983, the FAR defined
“nonpersonal services contract” by stating the contractor employees are not subject to the
“supervision and control usually prevailing in relationships between the Government and it’s

employees,” the drafters chose to continue ASPR’s manner of usage.'”’

95. ASPR § 22.102-3(a)(3).

96. The language appears in the 1976 version of the ASPR and was carried over to the
Defense Acquisition Regulation (DAR) in 1983.

97. See supra notes 84-85 and accompanying text (discussing plain meanings of these
terms).

98. ASPR § 22.102-3(a)(1).
99. ASPR § 22.102-3(a)(3).

100. See FAR 37.101.
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In 2010, the DoD began implementing a new proposed Personal Services Rule updating the
DFARS."" DoD proposed amending DFARS parts 211 and 237.'" The new provisions put
some of the onus on the program office and the customer organization to share responsibility with
the Contracting officer and to ensure that contractors do not conduct personal services while also

' The DFARS case proposed two new

requiring the contractor to report if violations do occur.
DFARS sections. Section 211.106, “Purchase descriptions for service contracts,” would require
that acquisition planning documentation describe how the contract will distinguish between

1% New section 237.503, “Agency-head responsibilities,”

Government and contractor employees.
would require DoD agencies to conduct higher level review and approval for service contract

requests to avoid awarding or administering contracts for improper personal services.'®

The new regulation also would require a program manager or higher authority at the customer
level to certify to the Contracting Officer that neither the work statement nor the planned

performance of the contract will result in an improper personal services contract.'” The program

101. Guidance of Personal Services, 75 Fed. Reg. 54524 (Sep. 8, 2010), DFARS Case
2009-D028.

102. 1d.
103. 1d.

104. Id. The new sections also would have required a program manager “or equivalent” to certify
that the Government will not use the contractors to perform personal services. As previously
noted, ensuring that performance does not devolve into a personal service is difficult when the
contractors perform the same job in the same space with the same equipment under the direction
of the same task developers. /d.

105. Guidance on Personal Services, 75 Fed. Reg. 54524 (Sep. 8, 2010), DFARS Case
2009-D028.

106. Id.
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manager’s certification will remain part of the contract file.'”” Later in 2010, the Office of
Federal Procurement Policy (OFPP) in the Office of Management and Budge (OMB) suggested
improvements to FAR 37.104 and requested public feedback regarding how its proposed

inherently governmental function policy should address personal services contacts. '

c. The Legislative Agencies on Personal Services

1. The Comptroller Consistently Found Personal Services Contracts to

be lllegal

In 1877, the Attorney General defined a personal service contact as one in which the
contractor became, “the servant of the Government.”'” The Comptroller General’s explanation
that a personal service arises on the formation of an “employer-employee relationship existing
between the United States and the person performing the service” has been in effect since at least
1899."° In that year, the Comptroller General defined a personal service as:

[A]n individual service performed by a single person, or by firms, for the

Government, under a contract made with the Government to render for it his or
their individual services, of either skilled or unskilled labor under the direction of

107. 1d.

108. Work Reserved for Performance by Federal Government Employees, 75 Fed. Reg.
16188, 16193 (March 31, 2010).

109. Fifteen Per Cent Contracts, 15 Ops. Atty. Gen. 235, 243 (Apr. 27, 1877). See also
Letting Contracts-Advertisement, 15 Ops. Atty. Gen. 538, 546 (Mar. 20, 1876).

110. Personal Services-Procurement by Contract, 26 Comp. Gen. 468, B-62377 (Jan. 9,
1947). See also Experts and Consultants Employed Under Section 15 Of The Act Of
August 2, 1946, 27 Comp. Gen. 695, B- 76060 (May 17, 1948).

29



the Government thereby becoming the servant of the Government in the
performance of such labor, ordinarily for stipulated price.'"'

The common law concept of master and servant contributed to the Comptroller General’s
positions.'"> Common factors between personal services in government contracts and master and

servant at common law include:

[t]he extent of control exercised over the details of the work, whether the one
doing the work is in a distinct occupation, the skill required, who supplies the
instrumentalities, tools, and the place of work, the length of time necessary to do
the work, the method of payment, whether the work is a part of the regular
business of the person paying for the work, and whether the parties believe an
employer-employee relationship exists.”' "

111. See Personal Services-Mechanics, 6 Comp. Gen. 180, A-15437 (Sep. 4, 1926)
(citing 6 Comp. Dec. 314 (1899)). The Comptroller General added additional criteria in
1946 stating:

[1]n determining whether certain services are personal, there are for
consideration such factors as the degree of direct Government supervision
over the services performed, the furnishing of equipment and supplies to
perform the services, the furnishing of office or working space, the use of
special knowledge or equipment, the temporary character of services
which no Government employee is qualified or available to perform, etc.
and whether the fee or the amount of the contract price is based upon the
results to be accomplished rather than the time actually worked, and
whether the amount paid as compensation covers not only the contractor’s
time but use of his facilities, office staff, equipment, etc.

Personal Services-Procurement by Contract, supra note 110.

112. See also infra notes 136—139 (discussing judicial application of the master and
servant doctrine to personal services).

113. Fairbanks, supra note 31, at 25.
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Often the determination was made based on the amount of control exercised by government

""* The Army’s Judge Advocate General opined that

employees over contractor employees.
master and servant factors could push a close call into the realm of personal services.'"> The

longer the Government was projected to require the services, the greater the chance they would be

considered personal in nature and should be performed by government employees.' "

Other, early Comptroller General decisions looked at whether government employees were
available to do the work."'"” Like the drafters of the ASPR, the Comptroller General keyed in on

whether the services have been or could be performed by government workers:

Furthermore, where the services required would ordinarily fall within the scope
of work performed by officers and employees of the agency or of other
Government agencies, the determination to invoke such contracting authority
should be used on cogent considerations of necessity, efficiency, and economy of

the contract procurement. e

114. See, e g., Fairbanks, supra note 31, at 26 (citing Ms. Comp. Gen. B-82269 (5 April
1949)). The Comptroller found that a contract where the government supplied materials
and described duties, reporting times, etc. was for non-personal services because the
government did not supervise performance. Id.

115. Id. (citing JAGT 1952/1432, 24 January 1952). But the Comptroller General has not
definitively ruled that the two are coextensive.

116. Classification Of Civilian Employees-One Position in a Grade-Board of Mediation,
6 Comp. Gen. 160, A-15403 (Aug. 26, 1926); Public Works Administration-Housing-
Contracts-Architectural Services, 13 Comp. Gen. 351, A-53680 (May 15, 1934); Public
Utilities-Rates-Inclusion of Franchise Tax, 32 Comp. Gen. 1953, B-114666 (June 25,
1953).

117. Personal Services-Procurement by Contract supra note 110. See also Experts and
Consultants-Employment, 36 Comp. Gen. 338, 339, B-125012 (1956) [hereinafter
Experts and Consultants].

118. Experts and Consultants, supra note 117, at 339. The Comptroller General stated:

31



In this regard, the Comptroller General has said that agencies do not have “inherent power to
disregard the enactments of Congress ... and ‘employ’ individuals through personal service

contracts with private organizations.”'"

Some critics claim that the comptroller’s rationale for prohibiting personal services contracts

has shifted over time.'*

Perhaps the nomenclature has changed over the years in the same way
the Republican Party used to be the Democratic Party and vice versa. Through the years,
however, GAO has consistently applied the same basic precepts. The GAO requirement for
agencies to ensure that the relationships between the government and its contractor personnel do
not devolve into ones of employer and employee has not changed. GAO differentiated between

services to be performed “personally,” as nearly all work would be, and “personal services,”

wherein contractors are substituted for government employees.

GAO’s position historically focused on the relationship itself. Consistently absent from each

of GAO’s formulating decisions is any reference to a contractor’s ability to receive direct federal

“This statute [section 15, Administrative Expenses Act of 1946] constitutes the
basic general authority to procure by contract, without advertising the services of
individual and organizations of expert and consultants. ...The utilization of the
authority so granted is intended for and, of course, is limited to the furtherance of
authorize agency functions. Furthermore, where the services required would
ordinarily fall within the scope of work generally performed by officers and
employees of the agency or other Government agencies, the determination to
invoke such contracting authority should be based upon cogent consideration of
the necessity, efficiency, and economy of the contact procurement.

1d.

119. Personal Services-Private Contract v. Government Personnel, 44 Comp. Gen. 761,
B-156219 (June 1, 1965) [hereinafter Private v. Government].

120. Korroch, supra note 71, at 11-14. The author cites Comp. Gen. A-13436, 6 Comp. Gen. 140

(1926) for the proposition that what we call “personal services” is really “inherently
governmental functions.” /d.
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compensation, benefits, or redress of grievances to which the critics of the personal services ban
so tightly cling."' Also absent is any reference to the FAR, or years of GAO and other legal

122 We now have the benefit of the

precedent — because such precedent did not exist at the time.
FAR, GAO decisions, court decisions, and statutes. No critic of the personal services ban has

been able to demonstrate how these provisions conflict or complicate the simple application of

the rules.

2. Interpreting Congress’s Intent Regarding Personal Services

The Comptroller based its initial rationale for the ban on personal services on the theory that

an 1882 appropriations statute'>

precluded the use of federal funds to pay contractors unless the
funds were explicitly appropriated for that purpose.'>* Under a 1926 Comptroller General

decision interpreting that statute, if a civil service government employee could be utilized or hired

to do the work required, then the work could not be obtained by contract.' In 1943, the

121. See infra notes 210-226 and accompanying text (discussing distinctions between
personal services ban and federal employment rules).

122. See Korroch, supra note 71, at 15 (citing Fairbanks at 39-40). As opposed to when
LTC Fairbanks wrote his 1959 article, it was no longer, “impossible to predict with any
degree of certainty whether a given arrangement will offend the Comptroller General’s
policy” in 1997 by virtue of the enactment of FAR 37.104. Fairbanks, in contrast, had
been citing the Army Judge Advocate General’s opinion formed when trying to divine
the Comptroller’s intent based on myriad bid protest decisions. Now we have the benefit
of black letter law in the FAR.

123. 5 U.S.C. § 3103. Act of March 2, 1861, ch. 84, sec. 10, 12 Stat. 220.

124. AAP Report, supra note 62, at 400-401. See also Plummer v. United States, 24 Ct.
Cl. 517, 520 (1889).

125. AAP REPORT, supra note 62, at 400-401. See also Personal Services at the Seat of
Government-Translators, 6 Comp. Gen. 364, 365, A-16312 (Nov. 27, 1926), recon.
denied, 6 Comp. Gen. 463 (Jan. 11, 1927).
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Comptroller General identified an additional rationale for prohibiting contracts for personal
services, concluding that allowing a contractor to select persons to render services for the
government would be inconsistent with the federal civil service laws, which require that all
appointments of officers and employees be made by federal officials.'*® These are two different

ways of explaining the same concept.

In 1956, Congress reentered the fray by declaring in the Administrative Expenses Act that,
“Agencies subject to the Classification Act and the civil service rules may not procure personal
services by means other than through prescribed competitive processes unless they are authorized

to do so by statute or by civil service regulations.”'?’

Some commentators criticized the Comptroller General’s opinion that the “Administrative
Expenses Act of 1946 had nothing to do with the rule prohibiting contracting for personal
services” and that the “act provided only an additional exception to the Classification Act.”'** By
excluding personal services from the Classification Act, however, the Administrative Expenses
Act simply means that where personal services contracts are otherwise statutorily authorized, the
contractors need not be paid on the same level or scale as federal employees. The Classification

129 .. . . . . .
Act *” and the civil service laws authorize the executive branch and other agencies to acquire

126. AAP REPORT, supra note 62, at 400-401. See also Janitor Services, 22 Comp. Gen.
700, 701-702, B-3160 (Jan. 25, 1943).

127. H.R. Rep. No. 2894, 84th Cong , at 3 (1956).

128. See Fairbanks, supra note 31, at 20-21. Cf. id. at 15-16 (citing H.R. Rep. No. 29894,
84th Cong. (1956)). The author provides no explanation for the apparent conflict within
his argument.

129. 89 Pub. L. No. 554, § 1, 80 Stat. 443 (Sept. 6, 1966).
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employees but the acts do not provide general authorization for installing personal services

contractors.'*°

In cases examining performance analogous to the jobs and services contractors perform
within Government procurement offices, the GAO determined that secretaries, clerks, legal
assistants, program managers, and data entry personnel all performed improper personal
services.”’! Cases challenging the use of personal services seem to have peaked in the 1970’s and
1980’s, perhaps because the tolerance for such activities has grown or the solicitations upon
which most of those protests were based have become more adept at shielding the nature of the

actual performance of the contact.

Considered in the proper context and within the relatively clear regulatory history, the FAR
and the standards upon which it draws are neither “outdated” nor “invalid.” In fact, at present,
and as applied to contracting offices, they could not be more current and reasonable. Despite all
the hand wringing and debate, what comprises a personal service is a relatively consistent and
clear-cut formulation: “In simple terms, this means that the government cannot hire contractors
to be used in the same manner as a government employee, nor can supervisors exercise similar
control and management authority over contractor personnel as they may a government

132
worker.”"?

130. 5 U.S.C. § 3101, 5101 (2009).

131. Encore Mgmt, B-278903-2, 99-1 CPD 9 33 (1999). See also Ralph C. Nash, Jr. &
John Cibinic, Jr., Contracting for Services: Contractor or Employees?, 17 NASH &
CIBINIC REP. 4 64 (Dec. 2003).

132. VOELZ, supra note 11, at 103.
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d. The Judicial Branch on Personal Services

In 1962, the Court of Claims, in Boyle v. United States, overturned a Comptroller General

decision that an employee was not an independent contractor.'”

The Court found the employee
to be an independent contractor for whose procurement the government had urgent and
compelling justification to avoid standard hiring practices.** The benefits and employment status
issues of the case were unaffected by the Comptroller’s definition of “personal service,” however,

because the case hinged on the evidentiary support provided by the agency, not the Comptroller’s

definition.'®

Even though the District of Columbia Circuit found no employer-employee relationship when
the National Aeronautical and Space Administration (NASA) contracted for “special services,”
the Courts have long considered government contracts that result in employer-employee
relationships to be illegal."”® Focusing on the degree and type of supervision over contractor
employees by Government officials, the Court found the contract language itself did not establish

. . 1
improper personal services."’

133. Boyle v. United States, 3159 Ct. Cl. 230, 309 F.2d 399 (1962).
134. Id. at 238.
135. 1d. at 235.

136. See e.g., Am. Fed’n of Gov’t Emps. v. Hoffmann, 427 F. Supp. 1048, 1083 (N.D.
Ala. 1976); West Point Elementary School Teachers Asso. v. Federal Labor Relations
Authority, 855 F.2d 936 (2d Cir. 1988); Ft. Bragg Assoc. of Educators, NEA v. Federal
Labor Relations Authority, 870 F.2d 698, 704 (D.C. Cir. 1989).

137. Lodge 1858 Am. Fed’n of Gov’t Employees v. Webb, 580 F.2d 496 (D.C. Cir.
1978), cert. denied, 439 U.S. 927 (1978).
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In the NASA case, the contractor company furnished the supervision, the government placed
its orders through contractor supervisors vice individual employees, and, ultimately, the
contracting company and its employees performed the “actual on-the-spot supervision employed
to produce compliance.”’*® The case nevertheless demonstrates how the courts define an
employer-employee relationship as one that, “[e]Jmbodies the same consideration as the common
law test of control of a servant. It is the right or power to control the individual in the
99139

performance of his work and the manner in which the work is done that is usually decisive.

The Courts’ position in this regard mirrors the Comptroller General’s early opinions.

IV. Resuscitating an Important Tenet of Governance

a. Current FAR / DFARS on Personal Services

Agencies have turned to service contractors to meet the demands of an increasing workload

140

and shrinking workforce. ™ When determining whether such contracts are proper, the FAR

138. 1d.

139. Lodge 1858 Am. Fed’n of Gov’t Emps v. NASA, 424 F. Supp. 186, 194 (D.D.C.
1976). Likewise, in Horstmann v. Office of Personnel Management, the court declined to
extend federal retirement benefits to a contractor employee. Horstmann, however,
hinged on whether the Government had provided the contractor employee with the oath
of office necessary to entitle him to federal retirement benefits. 1998 U.S. App. LEXIS
26223, at 8-9. See also supra notes 113-116and accompanying text (discussing common
law master and servant doctrine).

140. PAUL C. LIGHT, THE BROOKINGS INSTITUTION, FACT SHEET ON THE NEW TRUE SIZE OF
GOVERNMENT 5 (2003), available at
www.brookings.edu/~/media/Files/rc/articles/2003/0905politics_light/light20030905.pdf. Over
418,000 federal civil servant jobs were cut as part of this effort between 1990 and 2002. Id. See
also Paul C. Light, Outsourcing and the True Size of Government, 33 PUB. CONT. L.J. 311
(2004), Contract Management: Trends and Challenges in Acquiring Services, Hearing Before
the H. Subcom. on Technology and Procurement Policy of the H. Comm. on Gov’t Reform, 107th
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cautions that each contract “must be judged in the light of its own facts and circumstances.”"*'

As discussed above, whether the Government “exercise[s] relatively continuous supervision and
control over the contractor personnel performing the contract” becomes the determinative

factor.'** Other factors also contribute to the determination of whether the contractor likely will
perform or is performing an impermissible personal service. The factors are very reminiscent of

early Comptroller General opinions and the ASPR.'*

Cong. (2001) (statement of David E. Cooper, Director, Acquisition and Sourcing Management),
reprinted in GAO-01-735T at 8§ (May 22, 2001); U.S. GENERAL ACCOUNTING OFFICE, GAO-03-
98, MAJOR MANAGEMENT CHALLENGES AND PROGRAM RISKS: DEPARTMENT OF DEFENSE 27
(2003) [hereinafter GAO-03-98]; JACQUES S. GANSLER, A VISION OF THE GOVERNMENT AS A
WORLD-CLASS BUYER, THE PROCUREMENT REVOLUTION 13-18 (Mark A. Abramson & Roland
S. Harris III eds., 2003).

141. FAR 37.104(c)(2).

142. Id. See also T.C. Associates, B-193035, 1979 U.S. Comp. Gen. LEXIS 2682 (Apr.
12, 1979).

143. FAR 37.104(d). Those factors included:

1) Performance on site;
2) Principal tools and equipment furnished by the Government;

3) Services are applied directly to the integral effort of agencies or an
organizational subpart in furtherance of assigned function or mission;

4) Comparable services, meeting comparable needs, are performed in the same or
similar agencies using civil service personnel;

5) The need for the type of service provided can reasonably be expected to last
beyond 1-year;

6) The inherent nature of the service, or the manner in which it is provided,
reasonably requires directly or indirectly, Government direction or supervision of
contractor employees in order to

(i) Adequately protect the Government’s interest;
(i1) Retain control of the function involved; or
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Nevertheless, Secretary of the Army, John McHugh’s 2010 memorandum and recent industry
criticism of the in-sourcing programs come on the heels of a GAO report indicating that after four
years of in-sourcing, the Army still has over 4200 contractors performing inherently
governmental functions or unauthorized personal services.'** The GAO also found that the Army
has 45,934 contractors performing activities that are “closely associated with inherently
governmental functions.”'* Among those activities are “assisting in contract management or

evaluating another contractor’s performance.”'* Although the Army should be required to bring

(ii1) Retain full personal responsibility for the function supported in a duly
authorized Federal officer or employee.

Id. The laws referred to in FAR 37.104(a) include the Civil Service Act.

144. See Robert Brodsky, GAO: Army Contractor Performing Inherently Governmental
Functions, GOV’T EXEC. (Jan. 19, 2011), http://www govexe com/story page
cfm?articleid=46906&oref=todaysnews (last visited January 20, 2011). The Army’s in-
sourcing program progressed swimmingly and seemed to be generating some positive
savings. See 2009 Army Posture Statement, available at
http://www.army.mil/aps/09/information_papers/in_sourcing.html (last visited July 5,
2011). “To date, new Army policies have resulted in the in-sourcing of 921 positions at
an average savings of $48,000 per year, per position.” /d. On February 1, 2011,
however, the Secretary of the Army, John M. McHugh, called the Army’s program to an
abrupt halt. Memorandum from Secretary of the Army, Reservation of In-Sourcing
Approval Authority (Feb.1, 2011) [hereinafter Reservation of Authority] available at
http://www.asamra.army.mil/scra/documents/20110201%20SECARMY %20MEMO0%:20
-%?20Reservation%200f%20In-Sourcing%20Approval%20Authority.pdf. Despite the
progress made by the in-sourcing effort, Secretary McHugh determined that pulling every
in-sourcing decision that occurred anywhere in the Army to his level was the only way to
“approach the in-sourcing of function ... in a well-reasoned, analytically based and
systematic manner, consistent with law and prevailing Presidential and DoD guidance.”
See Brodsky, supra.

145. GAO-11-192, supra note 4, at 19. The Air Force and Navy, however, did not fare
as well in the GAO’s assessment. Id.

146. 1d.
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the positions where contractors are performing inherently governmental functions and personal
services back in-house, McHugh’s memorandum essentially halts or significantly obstructs that
process. Unless those positions are in-sourced, it remains difficult, if not impossible to discern

where government authority ends and where contractor augmentation begins.'*’

Eventually, the lack of separation between contractor and government employee becomes, in

effect, a distinction without a difference.

147. VOELZ, supra note 11, at 101. The author reasons:

Close cooperation between government and contractor employees often
blurs the nature of the contributions from each side, sometimes making it
difficult for an uninformed observer to easily discern where the
contractor’s contribution ends and the government authority begins. It is
in this ambiguous zone of interface where the government supervisor must
exercise extreme caution to ensure that contractors do not slip beyond the
scope of their assigned tasks and authorities and engage in work that is
considered inherently governmental. This is particularly important in
cases where the contractor employees are working in close support of
military, intelligence, or law enforcement operations where their
contributions must be clearly circumscribed and distinguishable in order to
maintain the integrity of government authority and responsibility.

VOELZ, supra note 11, at 101. Contrast McHugh’s memorandum with the one from John Pistole,
the head of the Transportation Security Administration (TSA), one day earlier on January 31,
2011, wherein he declared that TSA would not contract out airport security functions. See 7.S4
Chief:. Airports Won't Hire Private Screeners, BUSINESS WEEK (Jan. 31, 2011),

http://www .businessweek.com/ap/financialnews/D9L.422Q80.htm (last visited July 11, 2011). As
the commercial world did with McHugh’s memorandum, the American Federation of
Government Employees predictably praised Pistole’s decision. The two diverging opinions
between these two agencies demonstrate how the issue has been politicized — with each side
focused on what they feel is best for their particular interests rather than the health of the overall
system.
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b. GAO and DoDIG Perspectives

In a 2008 report, the GAO found that 42% of the Contract Specialists at the Depart of
Defense’s Contracting center of Excellence (CCE) were contractor employees.'*® Not only did
DoD insufficiently identify and designate the contractors, the contractors provided services that

%9 Perhaps due to CCE’s stated

extended to activities beyond the scope of their contract.
dependence on contractors to accomplish its mission, however, GAO did not extend its analysis

to a determination that the contractors also were performing unauthorized personal services. As
GAO stated, “CACI’s on-site mangers retain control over supervisory and managerial functions,
such as approving time cards and making hiring and firing decisions.””* GAO only emphasized

that DoD should “issue guidance” to avoid contracts that “risk” becoming improper personal

services."!

A personal services contract may take place “in practice” or per the terms of the contract.
Within the same paragraph in which GAO recognized the standard for Personal Services
contracts, however, GAO went on to say that CACI’s retention of administrative functions means,
“a personal services does not exist, even if the six FAR elements are present.”'>> Given their

duties, proximity to Government employees, etc., it seems impossible that the CCE contractors

148. GAO-08-360, supra note 4.

149. GAO-08-360, supra note 4. As part of their analysis, GAO looked at the daily work
the contractor employees performed. GAO-08-360, supra note 4, at 2.

150. GAO-08-360, supra note 4, at 13. GAO recognized the personal services standard
as whether the Government exercises relatively continuous supervision and control over
the contract personnel performing the contract. Id.

151. GAO-08-360, supra note 4, at 6.

152. GAO-08-360, supra note 4, at 16-17.
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did not cross the line into personal services contracts. GAQO’s conclusion seems to belie its own

recordation of the contractors’ day-to-day activities."

Despite GAQ’s assertion that its findings negate the existence of personal services contracts
at CCE based on the contractors’ approving time cards and leave, completing evaluation forms,
and making hiring and firing decisions, its findings do not speak to the “relatively continuous
supervision and control” addressed by the FAR factors and present at CCE. GAO found the work
being done by CCE’s contractor contract specialists reflects each of the personal services
descriptions listed in the FAR including work performed under the direct, day-to-day supervision
of the government. However, GAO took a case-by-case approach to the problem finding that, in
this case, “the contractor maintains control over a number of supervisory and management

functions, such as the approval of time cards and leave requests.”"**

153. GAO noted that “Contractor contract specialists at CCE perform the same tasks as
government contract specialists.” GAO-08-360, supra note 4, at 10-11. Typical tasks
include pre-procurement research and planning, preparing contract documents,
monitoring contracts, assisting with negotiations, and closing out contracts. These
“cradle-to-grave” procurement activities are performed as support for a government
contracting officer, who performs an inherently governmental function with the ability to
bind the government by contract. CCE officials assigned tasks based on knowledge and
experience, not on whether the specialist is a government or contractor employee. GAO-
08-360, supra note 4, at 10-11. Contractors also received vendor proposals, government
technical evaluations, and the results of government past performance questionnaires, and
assisted preparing statements of work. GAO-08-360, supra note 4, at 10-11. GAO also
found that the contractors did not identify their status during meetings, during telephone
calls, or in situations where “their contractor status is not obvious” nor was the Army or
the contractor marking contractor produced documents as contractor generated or
ensuring “contractor participation is appropriately disclosed.”

154. GAO-08-360, supra note 4, at 13-15. GAO found that, “In situations such as these,
contractor employees may appear to be speaking for the government, a situation that
could create the impression in the public that they are government employees ... At CCE,
we found the line separating government from contractor personnel to be blurry. There is
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The DoD Panel on Contracting Integrity reviewed the GAO report and contrarily determined
that using on-site, individual contractor employees “frequently results in de facto personal
services contracts.”’> The FAR, through its prescribed personal services criteria, avoids just
such a danger. GAOQO’s finding that CCE contractors were not performing personal services
contracts, not only conflicts with GAO’s own findings, it also conflicts with the DoD Inspector

General’s (DoDIG) findings in an analogous situation.'>

The DoDIG analyzed the work done by contractors working on the Air Force Aeronautical
Systems Command’s Combat Search and Rescue Helicopter (CSAR-X) project for the U.S. Army
Communications Electronics Command (CECOM) and the U.S. Air Force, a contract involving
tasks similar to those performed by the CCE employees that the GAO studied. After the DoDIG

157

evaluated the advisory and assistance contracts in use for CSAR-X, " the report found,

“[c]ontracting officials permitted contractors to perform potential personal services on three task

no physical separation; the two work side by side in identical office space, and contractor
employees are not identified as such on their cubicles. The only apparent distinction is
their different badge color.” Id.

155. DEPARTMENT OF DEFENSE, UNDER SECRETARY OF DEFENSE FOR ACQUISITION,
TECHNOLOGY, AND LOGISTICS (AT&L), PANEL ON CONTRACTING INTEGRITY, 2009
REPORT TO CONGRESS 44 (2009),
http://www.acq.osd.mil/dpap/cpic/cp/docs/Panel _on_Contracting Integrity 2009 to Co
ngress.pdf.

156. OFFICE OF THE INSPECTOR GENERAL, U.S. DEPARTMENT OF DEFENSE, D-2010-054,
ADVISORY AND ASSISTANCE SERVICES CONTRACTS IN SUPPORT OF THE AIR FORCE
COMBAT SEARCH AND RESCUE HELICOPTER 13-21 (May 4, 2010) [hereinafter DODIG D-
2010-054] available at http://www.dodig.osd.mil/audit/reports/fy00/00-88.pdf. Even the
Air Force program managers concurred that improper personal services were occurring at
their facilities. /d.

157. 1d. at 18-21.
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orders and inherently governmental functions on one task order.”*® Contractors at CSAR-X
performed “under working conditions that were indistinguishable from Government
personnel.”"™ The occurrence of “in practice” violations such as these are often unmitigatable
and potentially devastating in a contracting office because outsourcing government oversight

functions frustrates government accountability.'®
c. Inherently Governmental Functions

Inherently governmental functions — functions so intimately related to the public interest that
they require performance by government employees — are closely related to the personal services
issue. Inherently governmental functions include those that require discretion in applying

government authority or value judgments in making decisions for the government. Unlike for its

158. Id. at 13.

159. Id. at 12. The CSAR-X contracts also exceeded one year; were performed on-site;
the government provided all required tools, equipment, and continuous supervision of
contractor employees through work and performance reviews. Although all of the
contractor employees were interspersed with their military and civilian counterparts
throughout the workspace, only some were readily identifiable as contractors. CECOM
telephone rosters even failed to differentiate who was a contractor and who was a
Government employee. Id.

160. GOVERNMENT BY CONTRACT, supra note 5, at 313 (citing Dan Guttman, Governance by
Contract: Constitutional Visions. Time for Reflection and Choice, 33 PUB. CONT. L.J. 321
(2004)). The author does not elucidate on the constitutional implications of outsourcing that
oversight function. Continuing from a policy oriented viewpoint, however, he rightly observes:

When the response to the GAO’s report on inadequate oversight is to delegate
that function to private contractors, the Department of Defense (DOD)
exacerbates the accountability problem rather than solving it. If the government
does not have adequate personnel to oversee it outsourcing, it does not have
adequate personnel to read the reports on outsourcing submitted by its private
overseers.

GOVERNMENT BY CONTRACT, supra note 5, at 313.
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coverage of personal services, however, the current FAR provides 20 examples of functions
considered to be inherently governmental, including determining agency policy or federal
program budget request priorities; directing and controlling federal employees; and awarding,

administering, or terminating federal contracts.'®'

The FAR also provides examples of functions that, while not inherently governmental, may
approach that category because of the nature of the function, the manner in which a contractor
performs the contract, or the manner in which the government administers performance under the
contract.'®® These functions closely support the performance of inherently governmental
functions and generally include professional and management support activities, such as those
that involve or relate to supporting budget preparation, evaluation of another contractor’s
performance, acquisition planning, or technical evaluation of contract proposals. When
contractors perform these functions, there is a risk of inappropriately influencing the
government’s control over and accountability for decisions that may be based, in part, on
contractor work.'® This concept that only government employees should do certain activities and

- - - 164
perform certain functions of government is by no means a new one.

161. FAR 7.503(c).
162. FAR 7.503(d).
163. GAO-10-357, supra note 4 at 5.

164. GOVERNMENT BY CONTRACT, supra note 5, at 219. All these numbers and statistics do not
address the fact that some functions should and must remain in the province of the sovereign. “As
outsourcing inexorably grows, and the realities of networked management take hold, it still holds
true that certain government functions, like policymaking, law enforcement, or substantial
decision making, are reserved for performance by appropriate federal employees.” Id.
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1. OFPP Policy

More recently, the OFPP issued a proposed policy letter providing guidance to Executive
departments and agencies on circumstances when work must be reserved for performance by
federal government employees. The guidance responded to the Presidential Memorandum on
Government Contracting, issued March 4, 2009, which directed OMB to clarify when
governmental outsourcing of services is, and is not, appropriate, consistent with Section 321 of
the National Defense Authorization Act (NDAA) for Fiscal Year 2009. Section 321 required
OMB to:

(1) create a single definition for the term “inherently governmental function” that

addresses any deficiencies in the existing definitions and reasonably applies to all
agencies;

(2) establish criteria to be used by agencies to identify “critical functions and
positions that should only be performed by federal employees: and

(3) provide guidance to improve internal agency management of functions that

. .. 1
are inherently governmental or critical.'®

Another of OFPP’s proposed policy memorandums recognized the possibility that properly
drafted contracts could, in practice, devolve into improper personal services.'®® To forestall that
phenomenon, the memorandum directs federal agencies to continually review contract

. . . 1
performance and take prompt action to correct any improper performance issues.'®’ One of

165. 75 Fed. Reg. 16,188;16,195.
166. 75 Fed. Reg. 16,188;16,195.

167. 75 Fed. Reg. 16,195.
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OFPP’s suggested fixes is to in-source critical functions “on an accelerated basis” and to separate

“contractor personnel from Government personnel at the worksite.”'®®

2. GAO Analysis

OFPP’s solutions may not solve the problem of personal services given the interwoven nature
of the government-contractor workforce; although adhering to them would be a start. GAO
studied 19 non-personal services contracts in 2010 and found that, in each case, the contract
called for the contractor to perform functions closely supporting inherently governmental
functions including, “evaluating another contractor’s performance, providing inspection services,
and performing tasks that might allow access to confidential business or other sensitive
information, among other functions.”'® GAO noted the inherent risks associated with having
contractors performing such functions, included “the potential for loss of government control and

accountability for mission-related policy and program decisions.”'”"

The loss of the government’s ability to control its own processes may result in decisions that
are not in the government’s best interest and an increase in the government’s vulnerability to
waste, fraud, and abuse. To address this risk, the FAR and Office of Federal Procurement Policy
guidance require that agencies provide greater scrutiny and an enhanced degree of management

oversight of contractors performing services that tend to affect government decision making,

168. 75 Fed. Reg. 16,195.

169. FAR 7.503(d) (listing examples of functions that are closely associated with or
closely support the performance of inherently governmental functions). “Although not
specifically identified as such in the FAR, for purposes of this report, we considered
contractors responsible for assisting in the awarding of grants as closely supporting an
inherently governmental function.”

170. GAO-10-357, supra note 4, at 24.
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support or influence policy development, or affect program management.'”' Proper oversight
includes assigning a sufficient number of qualified government employees to monitor contract
performance and to ensure that agency officials retain control over and remain accountable for
policy decisions, particularly those in any way founded upon a contractor work products.'”
Perhaps most shockingly, even within government procurement offices themselves, GAO
determined professional contracting personnel were unaware of these “requirements related to
providing enhanced oversight of services that closely support inherently governmental

functions.”!”

d. Resetting the Personal Services Discussion

1. The AAP Missed the Point

Finding the use of personal services contract rampant and the rules largely ignored, at least

one prominent scholar has declared “Accordingly, it is time for either the Office of Federal

171. FAR 37.114. See also Policy Letter 93-1, OFFICE OF FEDERAL PROCUREMENT
PoLICY, OFFICE OF MANAGEMENT AND BUDGET, Oversight of Service Contracting (May
18, 1994), http://www.whitehouse.gov/omb/procurement policy letter 93-1/.

172. GAO-10-357, supra note 4. GAO points out that OFPP policies and the FAR make
these requirements inapplicable to personal services contractors under these
circumstances. /d. See also FAR 7.502.

173. U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-07-990, DEPARTMENT OF HOMELAND
SECURITY: IMPROVED ASSESSMENT AND OVERSIGHT NEEDED TO MANAGE RISK OF
CONTRACTING FOR SELECTED SERVICES 30 (2007). The DoD reported that had acted upon the
GAOQ’s recommendations to initiate enhanced documentation and mitigation measures for
services closely supporting inherently governmental functions. See, e.g., DFARS 207.503
(requiring the contracting officer has to make certain determinations related to the availability of
DOD personnel to perform the functions closely associated with inherently governmental
functions). The DFARS does not require documentation of this assessment but Army policy
does. The Army’s Service Contract Approval process may also be viewed as part of the
mitigation and prevention efforts taken in response to GAO’s findings.
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Procurement Policy or Congress (or both) to revisit the utility of perpetuating the now
anachronistic personal services prohibition.”'”* Such acceptance of status quo as law is a
dangerous dismissal of the constitution and the very aspects of government service that make it
desirable to the nation. Another prominent, widely cited criticism of the prohibition against
personal services contracts comes from the 2007 Report of the Acquisition Advisory Panel.
According to the AAP Report, the FAR’s prohibition against personal services contracts was

derived from the “Pellerzi Standards,”'” drafted by the General Counsel of the Civil Service

174. Schooner & Swan, supra note 1, at 3.
175. The Pellerzi memo states:

[CJontracts which, when realistically viewed, contain all the following elements,
each to any substantial degree either in the terms of the contract, or in its
performance, constitute the procurement of personal services proscribed by the
personnel laws.

- Performance on-site.
- Principal tools and equipment furnished by the Government.

- Services are applied directly to integral effort of agencies or an organizational
subpart in furtherance of assigned function or mission.

- Comparable services, meeting comparable needs, are performed in the same or
similar agencies using civil service personnel.

- The need for the type of service provided can reasonably be expected to last
beyond one year.

- The inherent nature of the service or the manner in which it is provided
reasonably requires directly or indirectly, Government direction or super- vision
of contractor employees in order:

— To adequately protect the Government’s interest or
— To retain control of the function involved, or
— To retain full personal responsibility for the function supported in a

duly authorized Federal officer or employee.
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Commission in 1967 and later clarified by his successor, Mondello, in the “Mondello
Standards.”'’® Today those standards remain as viable and applicable to our constitutional system
as much as they did in 1967 and 1968. Rather than loosen the requirements on personal services
contracts, as the AAP recommends, the OFPP, Congress, or both, need to reemphasize America’s
sovereignty and to mandate that under our Constitutional framework, the government itself must

do the governing.
a) The AAP Misapplies Judicial Precedent

Despite its popularity, the AAP misreads the case law from the start when it proffers that
“those opinion letters were prepared in response to a referral from the U.S. District Court ....”""”
The AAP is referring to a case in which several government employees alleged that NASA
improperly replaced them with contractors. The Court did indeed refer the matter to the Civil
Service Commission for an advisory opinion; however, the Court made the referral with
instructions to apply the pre-existing “Pellerzi Standards.”'’® The AAP goes on to misconstrue

the purpose and intent of the FAR’s restriction of personal services contracts.'””

FEDERAL PERSONNEL MANUAL, Letter 300-8 (Dec. 12, 1967). See also AAP REPORT,
supra note 68, at 401.

176. FPM LETTER NO. 300-12 (Aug. 20, 1968). See also AAP REPORT, supra note 68, at 402;
Lodge 1858, 580 F.2d at 507-509.

177. AAP REPORT, supra note 68, at 401.
178. Lodge 1858, 580 F.2d at 500.
179. AAP REPORT, supra note 68, at 400-404. The Report states:

Following the rationale of the Pellerzi-Mondello opinions, the current
FAR prohibition of PSCs focuses on the concern that government
supervision of contractor personnel would act to create an employer-
employee relationship between the government and the contractor’s
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Although the concepts of employee benefits and a federal hiring through contracts identified
in the Pellerzi-Mondello opinions overlap with the subsequently enacted FAR Part 37, as the
Appeals Court noted in Lodge 1858, “It is critical to observe that of the six Pellerzi criteria, only
one overlaps with the statute for whether a person is an “employee” of the United States and that

is the necessity for Supervision.”"™

In other words, the Court did not analyze whether the
contractors were “employees” per se and entitled to the rights and privileges of federal
employment but whether the government obtained their services via contract and if the

contractors functioned as the equivalent of “employees.”"™!

It may seem a semantic differentiation. But it is critical to ask the right question from the
right point of view. If the question presented comes from the point of view of contractors seeking
the rights and benefits of federal employment, the AAP’s perspective would be correct.

However, if the question, as is the case in nearly all personal services situations, comes from the
perspective of those arguing that the government has circumvented the federal hiring process, the
AAP and the others who espouse their point of view, are incorrect. The issues addressed by the

FAR are not Title VII immunity or benefits issues but whether the government may circumvent

personnel. However, this concern is based upon a misguided premise,
since a contract cannot confer employee status upon contractor personnel
in the absence of an appointment to the federal service.

Id. The focus and intent of the FAR, however, was not the “status” or entitlement of
contractor employees in terms of their eligibility for federal benefits but, rather, the
agency’s circumvention of congressionally imposed hiring standards and procedures. See
infra notes 210-226 and accompanying text (discussing the dichotomy between
employment/status and application of the civil service laws).

180. Lodge 1858, 580 F.2d at 504.

181. Lodge 1858, 580 F.2d at 504-505.
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the Civil Service laws and constitutional and statutory limits of its hiring authority by engaging

contractors to do what is otherwise governmental work.

The AAP itself acknowledges that the Pellerzi Standards would find that “[c]ontracts with
these features are proscribed unless an agency possesses a specific exception from the personnel

: 182
laws to procure personal services by contract.”

The subsequent “Mondello Supplement” to the
Pallerzi Standards reinforced this opinion by declaring the, “touchstone of legality under the
personnel laws is whether the contract creates what is tantamount to an employer-employee
relationship between the government and the employee of the contractor.”'™ Based on Pellerzi
and Mondello, the Court in Lodge 1858 focused upon the third element in the definition of federal
“employee” in 5 U.S.C. § 2105(a): i.e., whether an individual is subject to the supervision of

another federal employee. Thus, under the Pellerzi-Mondello opinions, a contract that involves or

permits supervision of contract employees by government employees would be contrary to the

182. AAP REPORT, supra note 68, at 402.

183. FPM LETTER No. 300-12 (Aug. 20, 1968). The District Court in the Lodge 1858
case noted:

The Mondello Supplement did not modify or change the ‘Pellerzi
Standards’ but, as stated in the Supplement, its purpose was ‘to clarify the
meaning of these [Pellerzi] elements and the scope of the opinion in order
to ensure that support series contracts are not drafted or performed in a
manner which will evade the requirements of the personnel laws’; and ...
the supplement did not add any new or different standards or cancel or
delete any of the ‘Pellerzi Standards’ but reaffirmed them and supplied the
clarification thereof.

Lodge 1858, 424 F. Supp. at 191.
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civil service laws."™ The AAP and the proponents of its decision tend to ignore this aspect of the

law.

Indeed, not every Pellerzi factor need be satisfied in order for an impermissible, employer-
employee relationship / personal service contract to be present.'® The court mandated that “close
supervision,” as it relates the sixth (Pellerzi) element, is a test to be applied in the context of the
Government’s interest in maintaining necessary control over the direction of its programs.
Moreover, it is clear that “close supervision” can be either “direct or indirect”'* and that

“relatively continuous supervision,” is a reasonable interpretation of the requirements.'*’

Under the District Court’s holding, the continuous nature of the supervision itself is not
determinative and even intermittent or sporadic supervision could amount to an improper

employer-employee relationship.'®® The evaluation of an employer-employee relationship

184. Lodge 1858, 580 F.2d at 513.

185. Lodge 1858, 424 F. Supp. at 195. The Appeals Court affirmed this position. See
Lodge 1858, 580 F.2d at 506. “Since we do not disagree with the district court’s
conclusion that all six Pellerzi elements need not be present ... .” Id.

186. Lodge 1858, 424 F. Supp. at 195.
187. Lodge 1858, 580 F.2d at 508. See also VOELZ, supra note 11, at 103.

When in doubt, the litmus-test question supervisors should ask is, ‘Does the
performance of the contractor’s assigned tasks require the exercise of continuous
supervision, control, and direction on the part of the government supervisor?’ If
the answer to this question is yes, then there is a clear risk that the tasks being
performed by the contractor imply an employer-employee relationship,
representing a possible personal-services violation. Furthermore, there is a good
chance that performance of these tasks may also reside outside the permissible
scope of work outlined in the contract language.

1d.

188. Lodge 1858, 424 F. Supp. at 195.
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requires a “realistic approach” looking at “both the terms of the Contract, as well as the method of
performance there under.”'™® Accordingly, the District Court found contracts established an
impermissible employer-employee relationship when the government controlled the “kind and
volume of work assigned to the contractor, priorities, sequence and time schedules for

accomplishing the work,” and the “quality of the products.”'*’

In response to the AAP report, one commentator stated, “I think the Panel's reasoning is
sound, but don't have much hope that the regulations will change any time soon. The six
elements at FAR 37.104(d) are present in many, many service contracts that the Government calls
nonpersonal.”"®" Both the blogger and Report decry a slavish obedience to the rules in lieu of a
more nuanced approach tempered by modern realities. To make their point, however, both
invoke a strictly draconian reasoning that fails to recognize or acknowledge the intent of the

personal services rules while, at the same time, proffering an invalid argument.

The irony of their conclusion lies in the fact that while criticizing the FAR and its progeny’s
“misguided premise,” they utilize the false premise that a “relationship,” as used by the FAR,

must be official, or contractual, in order to intimate an employer-employee situation. These two

189. Lodge 1858, 424 F. Supp. at 205. The Court mandated looking “behind the words to
how the contract actually seems to have been administered” and evaluating whether “the
contractor was told what to do, when to do it, how it was to be done, the qualifications
requirements for his key people, how and when to report on his activities, etc.” Id. at
197.

190. Lodge 1858, 424 F. Supp. at 202.

191. See don_acquisition, Comment to Avoiding Personal Services, WHERE IN FEDERAL
CONTRACTING, http://www.wifcon.com/discus/messages/8521/9339.html1?1201778500
(last visited Feb. 28, 2011). See also SARA Panel Seeks to Ease Ban on Personal
Services, 48 GOV’T CONTRACTOR 9 282 (Aug. 16, 2002) (reviewing AAP findings).
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have little to do with each other and merely serve as distractions.'” The premise that “a contract
cannot confer employee status upon contractor personnel in the absence of an appointment to the
federal service,” is not the same as the premise that a contract, either in writing or in practice, can
create the semblance of an employee-employer relationship. Invoking this nonsequitor does not

establish the truth of their argument.

Perpetuating the misconception, the AAP Report cites Costner v. United States for the
proposition that Pellerzi and Modello standards should not apply because the Government cannot
“hire” or grant retirement annuitant status to anyone via a procurement contract.'”> Taking a
quote from the Court, the AAP stated, “An abundance of federal function and supervision will not

make up for the lack of an appointment.”'**

That is true if a contractor employee wants federal
retirement benefits. It does not, however, mean that the contract created a proper “relationship”

in the first place.

If anything, this case stands for the proposition that the agency violated the law by engaging a
contractor essentially to work as a government employee. The appearance of the employee-
employer relationship and the complications they create are exactly why the FAR uses these

standards to prevent them. The Costner Court found that the agency created an “employment

192. See Red Herring, FALACYFILES.ORG, http://www.fallacyfiles.org/redherrf.html (defining
“ignoratio elenchi” as the fallacy of the irrelevant conclusion). It consists of claiming that an
argument supports a particular conclusion when it actually has nothing logically to do with that
conclusion. Id. See also Ignoratio Elenchi, MERRIAM-WEBSTER.COM, http://www.merriam-
webster.com/dictionary/ignoratio%2Belenchi (“a fallacy in logic of supposing a point proved or
disproved by an argument proving or disproving something not at all at issue.”).

193. AAP REPORT, supra note 68, at 402.

194. AAP REPORT, supra note 68, at 402-403.
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relationship” that was insufficient to endow the contractor with officially sanctioned federal

employee status for retirement purposes.'”> The FAR, however, addresses a different harm.

b) The AAP Summarily Dismisses the FAR’s True Aim

The FAR seeks to prevent agencies from acquiring their workforce outside of the federal
hiring process. Borrowing language and reasoning from “status” cases, does not invalidate the
FAR’s intention, especially in light of the legitimate application of that reasoning to what the
drafters explained as the harm they intended to prevent. Even if the AAP Report is correct that
the FAR Council derived its rule from cases that sought to prevent contractors from obtaining
federal employment status, it does not necessarily follow that the FAR council shared the exact
same objectives as the cases upon which they purportedly relied. The purpose of the case law is
not automatically the “intended purpose” of the FAR. That is an unsupported inference that

invalidates the AAP Report’s conclusion.

c) AAP Misapplies a Narrow OPM regulation

The AAP Report also relies on the Office of Personnel Management regulation promulgated
in 1989 that allowed federal agencies to acquire temporary, short-term assistance from temporary
employment agencies.'”® The rule applies only to “temporary help service firms.”'”’ As noted by

the paragraph immediately following the permissive passage in the AAP Report:

195. See Costner v. United States, 665 F.2d 1016, 1021 (Ct. CIL. 1981).

196. AAP REPORT, supra note 68, at 404 (citing 54 Fed. Reg. 3762 (Jan. 25, 1989)). See
also 5 C.F.R. § 300.5 (2009).

197.5 C.F.R. § 300.501. The rule defines “temporary help service firms” as:

[A] private sector entity which quickly provides other organizations with
specific services performed by its pool and employees, possessing the
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Clearly, the policy is not meant to solve permanent recruitment needs, pay
problems, or other unrelated matters, as some commenters believed. We believe
the policy should be viewed in terms of the immediate, short-term needs it seeks
to address, and, where the policy is used, we believe it will provide an
opportunity for agencies and employees to judge how the use of these services
function in practice.'”®

OPM restricted the use of temporaries to “narrowly defined purposes” and explicitly

recognized:

When the work of an agency is performed by a contractor rather than by Federal
employees, the general guidance is that the agency must avoid creating an
employer-employee relationship with the contractor's employees because those
employees were not hired under the system of civil service laws. This means an
agency may not recruit, test, select, reward, reassign, grant leave to, discipline, or
separate, a temporary help service contractor's employees. The contractor must
perform these actions because the contractor is the employer.'”’

Because it left management functions in the contractor’s hands, OPM did not permit federal

supervision of temporary employees.”” OPM limited the duration of temporary services to 120

appropriate work skills, for brief or intermittent periods. The firm is the
legally responsible employer and maintains that relationship during the
time its employees are assigned to a client. The firm, not the client
organization, recruits, tests, hires, trains, assigns, pays, provides benefits
and leave to, and as necessary, addresses performance problems,
disciplines, and terminates its employees. Among other employer
obligations, the firm is responsible for payroll deductions and payment of
income taxes, social security (FICA), unemployment insurance, and
workers' compensation, and shall provide required liability insurance and
bonding.

1d.

198. Government Use of Private Sector Temporaries, 54 Fed. Reg. 3762, 1998 WL
272026 (Jan. 25, 1989).

199. 54 Fed. Reg. 3762.

200. 54 Fed. Reg. 3763.

57



days, including emergency extensions necessary to fulfill “critical needs.”*”' Unlike the
connotations in the AAP report, the regulation does not permit personal services across the board.
OPM only authorized the use of temporary services, “for a few days or weeks when an employee
needs to be absent or an agency is faced with an immediate, critical need which cannot be met

2202 This amendment of the “Pellerzi-

readily through temporary appointment procedures.
Mondello opinions with respect to the use of temporary help service firms,” is a far cry from
disavowing the longstanding requirement that federal agencies obtain their employees through the
federal personnel system. Central to OPM’s action regarding temporary services, was OPM’s
requirement that “temporaries” would “neither be supervised nor appointed by Federal officials or

employees, within the meaning of section 2105.7>%

The Office of Personnel Management summed up the importance and requirement of a

standing federal workforce by stating in 1989 that:

A permanent civil service is a vital component of all modern governments. The
Federal civil service performs a wide variety of essential activities for our
Nation. In the Federal Government, a comprehensive system of legal
obligations, rights, restraints, and benefits encompasses and uniquely
characterizes Federal employees. This system is necessary to assure the direct

201. 54 Fed. Reg. 3765. “Critical needs” are:

[Sludden or unexpected occurrence; an emergency; a pressing necessity;
or an exigency. Such occasions are characterized by additional work or
deadlines required by statute, Executive order, court order, regulation, or
formal directive from the head of an agency or subordinate official
authorized to take final action on behalf of the agency head. A recurring,
cyclical peak workload, by itself, is not a critical need

54 Fed. Reg. 3766.
202. 54 Fed. Reg. 3762.

203. Id.
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control of the basic machinery of the Government and to protect the integrity of
the civil service.”*

2. GAO Recently Has Been Sidetracked on Personal Services

95205

GAO’s review of this issue notes that Section 2105 does not define “supervise. Instead,

GAO resorts to the definition of “supervisor” at 5 U.S.C. § 7103(a)(10).”” Again, however,
GAO’s use of a statute targeted specifically at the scope of federal employment supervision and,
in spite of the alleged breadth of the definition, takes a term defined for a specific context and

spreads it over an expanse of generalized application to which it was never intended to apply.*”’

204. 54 Fed. Reg. 3763.
205. See generally 54 Fed. Reg. 3762.
206. The statute defines “supervisor” as:

[a]n individual employed by an agency having authority in the interest of
the agency to hire, direct, assign, promote, reward, transfer, furlough,
layoff, recall, suspend, discipline, or remove employees, to adjust their
grievances, or to effectively recommend such action, if the exercise of the
authority is not merely routine or clerical in nature but requires the
consistent exercise of independent judgment, except that, with respect to
any unit which includes firefighters or nurses, the term “supervisor”
includes only those individuals who devote a preponderance of their
employment time to exercising such authority

207. See 5 U.S.C. § 7101(a) (2011). Through this legislation, Congress recognized the
importance of “the statutory protection of the right of employees to organize, bargain
collectively, and participate through labor organizations of their own choosing in
decisions which affect them.” The purpose of the statutory section, including 5 U.S.C. §
7103, is to prescribe certain rights and obligations of the employees of the Federal
Government and to establish procedures which are designed to meet the special
requirements and needs of the Government.” 5 U.S.C. § 7101(b)
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The definition at 5 U.S.C. § 7103(a)(10) for supervisor must be taken in light of the statute’s

placement in Chapter 71, “Labor Management Relations.”***

As the legislative organization and the notes and decisions of the various sections make clear,
5 U.S.C. § 7101 et seq. governs labor relations between the federal Government and federal
employee unions. Any application of 10 U.S.C. § 7103(a)(10)’s definition of “supervisor” then
must be applied within the scope of the rights and benefits, and duties and obligations, that arise
from that context. The most applicable statute to determining federal employee status is 5 U.S.C.

§2105.2%”

Even if GAO believed FAR 37.104 to be ambiguous, rather than looking for analogous
definitions of federal employee status based on the employee’s functions and relationships, GAO
and others instead erroneously looked to the official status of those that would supervise the

purported federal employee. This focus on the identification of an official supervisor, as opposed

208. See 5 U.S.C. § 7101, et seq.

209. See Am. Fed. of Gov’t Emp. Local 1812 v. Int’l Broad. Bureau, 63 F.L.R.A. 42, 46
(Dec. 12, 2008). The Federal Labor Relations Authority opined:

However, I note separately that the definition of employee under 5 U.S.C.
§ 2105(a) is an implicit element of, and predicate to, the definition in 5
U.S.C. § 7103(a)(2)(A). United States Dep't of Labor, 32 FLRA 622, 624
(1988) (Labor). That is, in order to be an "employee" who enjoys
organizational rights under Title VII of the Civil Service Reform Act of
1978, one must be an employee "appointed in the civil service " 5 U.S.C. §
2105(a)(1). When the statute granting organizational rights is, by its very
title, so clearly intended to apply to the civil service, it is difficult to
conclude that its entitlements and protections should be extended to those
— such as the vendors in this matter — who are not part of the civil service.
I would find in this regard that Labor is properly decided and that there is
no need to reexamine our precedent.

1d.
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to the FAR’s description of those that direct and assign the contractor’s daily activities as it

relates to the contractor’s actual tasking, sidesteps the FAR’s mandated inquiry.

3. Personal Services Discussions Must Distinguish Federal Employee

Benefits from Civil Service Laws and Governance

Each of the cases cited by GAO, OPM, and the AAP, relate to attempts by claimants to
garner positive benefits of federal employment or retirement.”’ All of these cases hinge on
whether or not there has been an “appointment” of a federal employee such that they become

211

eligible for benefits.” The OPM memorandum specifically cites Horner v. Acosta for this

proposition, stating, “It is well established that an appointment is necessary for a person to hold a

99212

Government position and be entitled to its benefits. While this may be Section 2105’s target,

FAR 37.104 does not share the same objective.

Under the FAR standard, the inquiry is whether the contractor merely appears to be a federal
employee in the manner in which he performs the contract or in the manner in which the contract
is drafted. Whether that contractor has actually been appointed is inconsequential under the FAR.

While entirely appropriate to resort to other statutory constructions and definitions to determine

210. 54 Fed. Reg. 3762.

211. See Costner v. United States, 665 F. 2d 1016, 1021 (Ct. CI. 1981); United States v.
Testan, 424 U.S. 392 (1976); Lodge 1858 Am. Fed’n of Gov’t Employees v. Webb, 580
F.2d 496 (D.C. Cir. 1978), cert. denied, 439 U.S. 927 (1978); Baker v. United States, 614
F. 2d 263 (Ct. Cl. 1980); Nat’l Treasury Empl. Union v. Reagan, 663 F.2d 239 (D.C. Cir.
1981); Horner v. Acosta, 803 F.2d 687 (Fed. Cir. 1986); and Watts v. OPM, 814 F.2d
1576 (Fed. Cir. 1987).

212. 54 Fed. Reg. 3762 (citing Horner v. Acosta, 803 F. 2d 687 (Fed. Cir. 1986)).
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the meaning of a provision, the referenced provisions should be analogous to and must not

conflict with the plain wording of the subject clause.*"

OPM, GAO, and the DoD Inspector General’s office all violate this construct of
interpretation by taking other definitions out of context and using them in a manner which
conflict with the uncomplicated wording of FAR 37.104. The venerable Ralph Nash has written
on the AAP’s review of personal services and deemed the AAP Report to be “a significant
addition to the law of Government Contracts.”'* Even when citing the Report with favor,
however, Mr. Nash nevertheless recognizes that the FAR “characterizes” what types of
relationships constitute personal services contracts as opposed to what would otherwise confer

federal employment status.>"

Quoting the Costner court’s decision, Mr. Nash highlights the Court’s statement that, “There

is no dispute that plaintiff performed a federal function or that he was supervised by a federal

213. GEORGE COSTELLO, CONG. RESEARCH SERV., ORDER CODE 97-589, STATUTORY
INTERPRETATION: GENERAL PRINCIPALS AND RECENT TRENDS 2-4 (Mar. 30, 2006).

214. Ralph C. Nash, Personal Services Contracts: Is The Federal Acquisition Regulation
Guidance Valid?, 21 NASH & CIBINIC REP. 4 16 (Apr. 2007).

214. VOELZ, supra note 11, at 103.

215. Nash, supra note 214, at § 16. Professor Nash states, “FAR 37.104 states that a
personal services contract exists (“is characterized by’’) when the contract establishes and
employer-employee relationship between the Government and the contractor’s employees
... It then asserts that such an employer-employee relationship exists when the
Government exercises relatively continuous supervision and control over contractor
employees (paragraph (c)).” Id. He also calls the FAR “misleading” for citing to 5
U.S.C. § 3109 as an example of a statute that specifically authorizes an agency to contract
for personal services. Id. Apparently, Mr. Nash would prefer that the FAR either leave
out any mention of this important exception or that the FAR specifically cite each of the
161 separate authorizations the AAP REPORT claims exist in the United States Code.
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officer or employee ...."”*'® This assertion is where the FAR analysis should end because it has
been established that the contractor’s performance already creates an employer-employee
relationship. Whether that relationship confers actual federal employment status is
inconsequential to the ultimate determination under the FAR because the FAR discusses
characterizations and relationships between the federal employees and their contractor

counterparts.

Although appointment status, not personal services, was the issue in Costner, commentators
such as Mr. Nash who wish to extend it to the realm of personal services, continue to cite it with
approval.”'” Under the FAR, it does not matter if the contractor should be considered a federal
employee or not so long as his performance relationship made him look like one.*'®
Unfortunately, Mr. Nash comments on the AAP Report, which missed the point by focusing on
the GAO Report, which missed the boat by focusing on the 1989 OPM Memo, which missed the

219

boat by focusing on Costner.”~ All of these arguments attempt to take the FAR on a course

where it was not and should not be directed.”*’

216. 1d.
217.1d.

218. FAR 37.104(¢c)(2). See also DFARS 237.104, 237.501; DFARS PGI 237.503;
AFARS 5137.104; GAO-08-360, supra note 4, at 4, 9-16; T.C. Associates, B-193035;
ADMINISTRATIVE EXPENSES ACT OF 1946 § 9; U.S. DEPARTMENT OF DEFENSE,
INSTRUCTION 1100.22, POLICY AND PROCEDURES FOR DETERMINING WORKFORCE MIX,
Encl. 4-36 (Apr. 12, 2010) [hereinafter DODI 1100.22].

219. Nash, supra note 214, at 4 16.

220. Nash, supra note 214, at § 16. Based on the final sentence of Professor Nash’s
memorandum, it would appear that he has aligned himself with those that favor
outsourcing nearly all executive functions:
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Other commentators have claimed that the federal courts' and the EEOC's willingness to
define federal agencies as de facto employers of contractor employees is further evidence that the
prohibition on personal service contracts is — or should now be deemed — a dead letter. For
example, the AAP in 2007 recommended an easing of the personal services prohibition “to

promote efficient management of the blended federal workforce.”?*' This too misses the point.

Those divining meaning and the drafters’ intent from the regulations should more often refer
to the regulatory history to assist their endeavors.”** Looking back to the problem that 37.104 and
its predecessors sought to solve with the ill-fitting, benefits-based analysis described above
illuminates the developing gulf between the original meaning and intent of FAR 37.104 and its
predecessors on the one side and the recent, benefits analysis described above on the other.
Another way to show the appropriate approach to determining what the FAR definition at 37.104
intends to prohibit is to compare that provision to statutes in which Congress has specifically
authorized the use of personal services. Unlike the focus of those attempting analyze personal

services prohibitions in terms of official supervisors or an administration of pay and benefits,

The impact of the legal analysis in the draft report is that this issue
becomes a policy issue not a legal issue. That is good. Now we need to
take a thorough look at when it makes sense to bring contractor employees
into an agency to perform its essential functions.

1d.
221. See Schooner and Swan, supra note 2, at 884.

222. Cyrus E. Phillips, IV, WHERE IN FEDERAL CONTRACTING, /t’s Time to Use the
Legislative History of the Federal Acquisition Regulation, available at www wifcon
com/anal/analleghis.htm (last visited March 18, 2011) (arguing more procurement cases
should analyze the Federal Acquisition Circulars promulgated with each new revision of
the FAR).
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these other authorizing statutes rightly address the inter-office relationships and supervision-in-

fact of contractor employees.””

The Appellate Court in Lodge appropriately found that “supervision” means “control of the
individual workman’s physical conduct, not just oversight ... control of the individual in the
performance of his work and of the manner in which the work is done is usually decisive.””** The
Court criticized the internal relationships because the “actual on-the-spot supervision employed to
produce compliance” was not “carried out by the contracting company and its employees” but
rather by government personnel.””> Rather than the District Court’s supervision test utilizing the

“nature of the service ... reasonably requires, directly or indirectly, federal direction or

223. See, e.g., 10 U.S.C. § 1091; 10 U.S.C. 129b; 5 U.S.C. 3109. Government
supervisors must not take any action toward the contractor that suggests the existence of
an employer-employee relationship. This includes activities such as directly supervising
contractor employees; stipulating duty hours; keeping personnel records; approving time
cards, vacation, or sick days; maintaining personnel records; approving bonuses; or
developing duty rosters.

224. Lodge 1858, 580 F.2d. at 505. The Court went on to say:

Employees are distinguished form independent contractors most basically
by the detail with which the party for whom the work is eventually
produced actually supervises the manner and means by which the work is
performed; and degree of control or supervision is the principle element
that differentiates employees and independent contractors at common law,
in the state statutory contexts, and in the context of other Federal statutes
as well. ... All of this another way of saying that the practice of giving an
order for a specific service or article, with the right to reject the finished
product or result, is not the type of supervision or control that converts an
individual who is otherwise and independent contractor (such as an
employee of a contractor) into an employee.

Id. at 505-506.

225.1d.
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supervision of contractor employees,” the Appeals Court focused on “who actually exercise the
supervision over the manner and performance of the duties of the position.”*® In the
procurement office, the contractor’s performance is expected to be approved by the Contracting
Officer or the Director of Contracting. It is difficult to discern how daily interaction with
contractor employees on the same level and manner as interaction with government employees

can be anything but a “supervision” and “control” that runs afoul of the regulations.

In overturning the lower court’s decision, the Appeals Court in Lodge 1858 found that NASA
gave specific orders to the company supervisor for specific articles and services while control
over actual performance remained with the contractor. This, however, is not the case in the
typical contracting office that uses contractor employees. In the contracting office, the
government Contracting Officer goes directly to the Contract Specialist assigned to his or her
staff. The Contracting Officer instructs the Contracting Specialist on what needs to be done and
how to do it and then reviews and evaluates the Contracting Specialist’s work product. With little
or no supervision from his corporate staff, the Specialist conducts all manner of contract
solicitation and administration. No contractor representative intervenes between the government
official directing the work and the contractor who performs it.”>’ Only sometimes does the
Contracting Officer see what the Contract Specialist has done before potential vendors or the

public at large sees it.

226. Lodge 1858, F.2d at 507.

227. Based on a proper reading of FAR 37.104 and its history, it will be well nigh impossible to
avoid a personal service relationship stemming from the common practice of having contractor
employees take direct assignment from Contracting Officers, Chiefs of Contracting Offices,
Directors of Contracting, Contracting Officer Representatives, Government Contract Attorneys or
the myriad federal employees assigned to a government procurement office.
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V. Conclusion.

The current situation in the procurement office is one where the workforce has insufficient
numbers and insufficient training to cover the tasks for which they are responsible. If, as I have
suggested, the government cannot or should not hire contractors to do the work, what are federal
managers to do? I propose if they need extra personnel in the procurement office, they must

. .. . 228
begin the hiring process as soon as possible.

In the face of a drawn out hiring process, not
starting is not the answer and neither is contracting for a replacement in lieu of a federal

employee.””

When it comes to using contractors in the procurement office, government officials should be
empowered to say “no” and to rely on the wisdom of the rules creating the dichotomy between
the proper roles of government and contractor employees. The machinations of what is a
personal service, what is inherently governmental, and what creates a personal conflict of interest,
are all remedies geared towards rationalizing the convenience of outsourcing compared to the
challenges of federal hiring while facilitating the ability of profit seeking interests to eclipse what
we know to be the proper role and function of a sovereign government, answerable to the

electorate.

228. GOVERNMENT BY CONTRACT, supra note 5, at 212. The authors rightly emphasize that
more than bemoaning the evils of outsourcing, the Government must revamp its hiring and
retention practices to keep pace with the public sector. Id.

229. See, e.g., OUTSOURCING SOVEREIGNTY, supra note 10, at 60-62. Saying that the
government does not have the employment resources to “federalize” all contacting positions
becomes a silly argument when compared to the government’s complete assumption of aviation
security responsibility from scratch. See also GOVERNMENT BY CONTRACT, supra note 5, at 15.
“But a significant amount of outsourcing will persist in the United States for the simple reason
that Government cannot do everything its citizens want done without growing into a behemoth
they refuse to support.” Id.
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