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Introduction 
 
 

On July 21, 2017, the Huffington Post published an article titled “Who Is Killing 

American Women?  Their Husbands and Boyfriends, CDC Confirms.”1  Summarizing an 

11-year study conducted by the Centers for Disease Control and Prevention, the article 

contained a litany of facts and figures regarding domestic violence in the United States. 

Most importantly, the CDC report showed that in the 55% of female homicides linked to 

domestic violence analyzed by the study, victims were killed by current or past partners 

in 93% of those cases.2  While seeing the numbers laid out like this may be shocking, 

domestic violence is not a new problem, and this study only emphasizes what most 

feminists and domestic violence advocates already know.   

I have opened this introduction with this report in an effort to emphasize both the 

pervasiveness and the severity of domestic violence despite decades of progress in 

domestic violence policy.  This thesis focuses on one domestic violence case, Town of 

Castle Rock v Gonzales3 (2005), in which the Supreme Court held that the enforcement 

of a restraining order did not constitute a property interest, and therefore police failure to 

enforce did not result in an undue deprivation of rights.  This opinion undid years of 

domestic violence activism mandating police enforcement, and represents a significant 

setback for domestic violence policy. Through this case, I analyze the history of domestic 

violence policy, and use the case to show continuing problems and flaws within the 

American legal system’s handling of domestic violence.  Beyond just focusing on this 

case, however, this thesis additionally uses Castle Rock to examine other issues that 

																																																								
1 Melissa Jeltsen, “Who Is Killing American Women? Their Husbands and Boyfriends, CDC Confirms,” publ.  July 21, 2017, 
http://m.huffpost.com/us/entry/us_5971fcf6e4b09e5f6cceba87/amp 
2 Jeltsen, “Who Is Killing American Women?”  	
3 hereafter, Castle Rock 



 

	 2	

potentially contribute to the ongoing problems of domestic violence, such as women’s 

status as citizens, and the state’s use of its own power.  I argue that gendered citizenship 

and state power used in racialized and gendered ways are structural concerns that must be 

considered in tandem with domestic violence if any substantial progress is to be made.   

Chapter 1 opens with a history of U.S. domestic violence policy, charting the 

history of the movement, and policy developments.  In this chapter I additionally 

introduce the facts and Court opinions of Castle Rock.  This chapter serves as the basis 

for the analysis in the following chapters.  Chapter 2 examines domestic violence as a 

crime, using Castle Rock to illustrate feminist critiques of criminalization and reveal 

flaws within this framework. A discussion of women’s citizenship, gendered citizenship, 

and the ways that citizenship has been associated with property is the main focus of 

Chapter 3.  This analysis of citizenship and property is linked Castle Rock as notions of 

property was what the Court’s opinion was based on.  The final chapter looks at state 

power, and the ability of the state to use its power against its own citizens. In this chapter 

I introduce the work of Michel Foucault, Achille Mbembé, and Grace Hong to further 

explore these issues.  The conclusion takes a step back from Castle Rock, and explores 

three possible ways that domestic violence policy and litigation can move forward, 

despite the setback of Castle Rock.   
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Chapter 1:  Domestic Violence and Castle Rock  

 

This chapter sketches an overview of domestic violence history in the United 

States, in order to provide a historical context and background to the issues discussed 

throughout this thesis.  This chapter then introduces the legal precedence for Town of 

Castle Rock v Gonzales, the facts of the case, and the Supreme Court’s ruling. Although 

the Supreme Court’s holding in Castle Rock focuses on legal definitions of property, the 

case, fundamentally is about domestic violence.  As such, it can only be fully understood 

in light of the history of violence against women4 in the United States, and the American 

legal system’s response.   

 

Domestic Violence in the United States  

Domestic violence, as a legal issue, has a relatively long history, but the majority 

of reform and changes in domestic violence policy have occurred within the last 40 years.  

The right of a husband to chastise his wife was well established in English common law, 

which was transferred to the American colonies during the 1600s.5  During this time 

period American courts emphasized family unity and marital privacy, indicating a desire 

to stay out of domestic violence issues unless violence beyond the appropriate occurred.6   

During the late 19th century, however, legal shifts of approval, influenced both by 

the temperance movement and early feminist activism, began to occur.7  By the end of 

																																																								
4 Throughout this thesis, I refer to domestic violence victims as women and domestic violence perpetrators as male.  This is in no way 
intended to minimize or deny the existence and experience of male domestic violence victims, or female perpetrators, but is intended 
to be consistent with the facts of Castle Rock.  It also reflects the fact that domestic violence disproportionately is perpetrated against 
women.   
5 Elizabeth M. Schneider, Battered Women & Feminist Lawmaking (New Haven:  Yale University Press, 2000), 13  
6 Schneider, Battered Women & Feminist Lawmaking, 14 
7 Ibid 15 
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the 19th century, courts no longer recognized the husband’s right of chastisement.8  

Despite this change in legal opinion, very little likely actually changed for battered 

women, as the new laws were not well enforced, and courts were unwilling to interfere in 

the privacy of the family.9  Marion Wanless states: “Although no longer legally 

sanctioned, domestic violence continued virtually unacknowledged by the public or the 

legal system until the 1960s.”10  

Domestic violence remained hidden in the private separate sphere of the family, 

unacknowledged as a public, legal problem until the development of the feminist 

movement in the 1960s. The battered women’s movement was a grass roots movement 

that developed as a result of the civil rights movement and feminist activism. Like the 

early feminist movement in general, the battered women’s movement was extremely 

wary of engaging with state institutions.11  Early developments of the movement—

shelters, safe houses, hotlines—were notable for their lack of state engagement, and 

highlighted the movement’s early focus on providing social services for domestic 

violence victims.12  This disinterest in state involvement reflects feminist theory of the 

time, specifically the way that the feminist movement viewed state power.  Emily Sack 

summarizes this early view, stating: “the state was not the source of help for domestic 

violence victims…many advocates viewed the state as an enforcer of a patriarchal 

system, with an interest in maintaining the status quo of male dominance over women.”13  

																																																								
8 Marion Wanless, “Mandatory Arrest: A Step Toward Eradicating Domestic Violence, But Is It Enough?” University of Illinois Law 
Review 2 (1996): 536; Schneider, Battered Women & Feminist Lawmaking, 13/16 
9 Schneider, Battered Women & Feminist Lawmaking, 13 
10 Wanless, “Mandatory Arrest,” 536 
11 Emily Sack, “Battered Women and the State: The Struggle for the Future of Domestic Violence Policy,” Wisconsin Law Review 
(2004): 1666 
12 Sack, “Battered Women and the State,” 1666 
13 Ibid  
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This reluctance to engage with the state was heavily influenced by early feminist 

theory, which identified the state as a primary site of oppression, and offered a very 

limited view of what feminists would be able to accomplish through engagement with the 

state.  This early feminist conception of the state, characterized by the analysis of 

Catherine MacKinnon, viewed the state as fundamentally patriarchal and therefore 

oppressive to women, as it was built on and reinforced male dominance over women.14 

This account of the state, while recognizing the state’s role in instituting male dominance, 

and therefore its complicity in gender inequality, was critiqued for ignoring the other 

areas in which power is situated, as well as failing to account for other structural 

inequalities that oppress women.15   

 

The Need for State Engagement (1970s)  

However, as the battered women’s movement grew in size, advocates recognized 

the necessity of state involvement. This was in part based on a changing theory of the 

state, and the recognition that while the state may be a site of subordination for women, it 

also presented opportunities for improvement, and change.  Nickie Charles writes that 

“the state is no longer conceptualized as a reified structure over and above us, but as 

something to which we contribute and which is therefore subject to change.16  

Recognizing both the state’s role in maintaining and producing domestic violence, as 

well as the potential benefits of state engagement as far as policy reform, domestic 

violence advocates began to focus on policy reform that necessitated involvement with 

																																																								
14 Deborah L. Rhode, “Feminism and the State,” Harvard Law Review, Vol. 107, No. 6 (April 1994): 1184 
15 Ibid 1185 
16 Nickie Charles, “Feminist Politics, Domestic Violence, and the State,” The Sociological Review, Vol. 43, No. 4 (November 1995): 
623  
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the criminal justice and legal systems. This move is representative of the shifting goals of 

the movement, growing from a small grass roots movement focusing on providing 

services and raising awareness, to a larger movement actively engaging with state 

institutions to criminalize domestic violence and have it recognized as a serious crime.   

Some battered women’s activists were not enthusiastic about, if not explicitly against, 

criminalization, pointing to the fact that battered women had little interest in sending their 

abusers to jail, the potential economic consequences for women for doing so, as well as 

the severe problems of race and policing.   

Despite these legitimate concerns, domestic violence has become a problem that 

is almost exclusively handled by the legal and criminal systems.  Indeed, there is an 

assumption that criminalization reminds the best way to handle domestic violence.  As 

we have become so used to domestic violence being addressed by the criminal justice 

system, we must also recognize that this is not necessarily the default—that framing 

domestic violence as a criminal problem is a choice that both lends meaning to domestic 

violence advocacy and simultaneously reinforces domestic violence as a criminal 

problem with legal solutions, while limiting other conceptions and potential solutions.   

At the beginning of the battered women’s movement (late 1960s and early 1970s), 

domestic violence was a private matter, which although illegal, was nevertheless not 

something that state actors felt was their place to intervene in.17  This attitude was 

reflected in police policy, which did not take domestic violence cases seriously, instead 

viewing them as family disputes that would resolve themselves.18  Most police 

departments discouraged arrest, and police inaction was a policy in fact supported by the 

																																																								
17 Sack, “Battered Women and the State,” 1663 
18 Ibid  
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American Bar Association.19 If police officers did respond to a domestic violence call, 

they encouraged reconciliation, often acting as mediators.20 When arrests did occur, 

perpetrators were almost always undercharged, ie, with a misdemeanor, rather than a 

felony.21   

Additionally, beyond just police resistance, actual legal barriers existed 

preventing arrests in instances of domestic violence.  Marion Wanless writes that “until 

the mid-1980s, most states prohibited warrantless arrests for misdemeanor offenses 

unless the crimes were committed in the presence of a police officer.”22  Thus, even if 

police officers wanted to arrest a perpetrator of domestic violence, they would be unable 

to do so without a warrant unless they actually saw a crime being committed.  While 

exceptions for the “in presence” requirement were eventually created, allowing police 

officers to arrest if they had probable cause, this legal rule operated as an additional 

barrier for victims attempting to access justice.23  

Police were also likely to resist arresting perpetrators as very few domestic 

violence cases ended up being prosecuted.24  Prosecutors often deemed cases unworthy of 

pursuit if the victim proved uncooperative, believing that it was not the prosecutor’s duty 

to continue with the cases if the victim did not want them too.25  Unsurprisingly, this 

resulted in a very high dismissal rate of domestic violence cases, as women were often 

																																																								
19 Allison J. Cambria, “Defying a Dead End: The Ramifications of Town of Castle Rock v Gonzales on Domestic Violence Law and 
How the States Can Ensure Police Enforcement of Mandatory Arrest Statutes,” Rutgers Law Review 59 (2006-2007): 160 
20 Sack, “Battered Women and the State,” 1663;  Wanless, “Mandatory Arrest,” 536-537; Deborah Epstein, “Effective Intervention in 
Domestic Violence Cases:  Rethinking the Roles of Prosecutors, Judges, and the Court System,”  Yale Journal of Law and Feminism 
11, No.3 (1999): 14 
21 Sack, “Battered Women and the State,” 1664 
22 Wanless, “Mandatory Arrest,” 537 
23 Wanless, “Mandatory Arrest,” 537 
24 Sack, “Battered Women and the State,” 1663 
25 Ibid 1664 
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unwilling to testify against their abusers for fear of increased violence, and many were 

intimidated into dropping charges.   

Taken together, the reluctance (and perhaps inability) of police to intervene in and 

arrest domestic violence cases, along with the few number of cases that actually went to 

trial served “not only to ignore the victims of domestic violence, but also to tacitly 

approve of intimate abuse in American culture.”26   

 

The move to criminalization  

Criminalization was not the focus of the early battered women’s movement but 

the growing movement recognized the potential benefits of state engagement specifically 

in areas of law and policy change. Thus, the movement’s battered women’s involvement 

with state institutions began out of a recognition of state power’s ability to affect broader 

law and policy changes as well as the limitations of the movement’s own abilities to 

provide services to domestic violence victims.27  

A key policy reform gained by the battered women's movement early in 

criminalization were civil protection orders.28  Before the 1970s, very little in the way of 

civil remedies existed for domestic violence; some areas offered injunctive relief to 

divorced wives, but that was an exception, and there were no penalties for violating one 

of these injunctions.29    

																																																								
26 Kathleen Curtis, “Comment: The Supreme Court’s Attack on Domestic Violence Legislation—Discretion, Entitlement, and Due 
Process in Town of Castle Rock v Gonzales,” William Mitchell Law Review, Vol. 32 No.3 (2005-2006):1185 
27 Donna Coker, “Crime Control and Feminist Law Reform in Domestic Violence Law: A Critical Review,” Buffalo Criminal Law 
Review, Vol. 4 (2000-2001): 803; Sack, “Battered Women and the State,” 166; Vi T. Vu, “Note: Town of Castle Rock v Gonzales: A 
Hindrance in Domestic Violence Policy Reform and Victory for the Institution of Male Dominance,” The Scholar, Vol.9 (2006-2007): 
94 
28 civil protection orders are also referred to in various states as protective orders, orders of protection, and restraining orders.  For 
consistency’s sake, I use “restraining order” in order to be consistent with the Supreme Court’s language in Castle Rock.   
29 Sack, “Battered Women and the State,” 1665; Cambria, “Defying a Dead End,” 161 
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During the late 1970s, states began to pass laws allowing for the issuing of a 

domestic violence civil protection order, a court issued order for a domestic violence 

victim who can show a legitimate fear of her abuser through a preponderance of the 

evidence.30  Crucial to domestic violence civil protection orders (as opposed to other 

court ordered protection orders) is the provision of emergency ex parte relief "which 

gives court ordered protection for the victim immediately upon issuance of the order."31 

By the end of the 1990s, all 50 states had civil protection orders and provisions for 

emergency relief in place.32  Recognizing the fact that a civil protection order is just a 

piece of paper, and cannot guarantee that the abuser will obey it, states additionally 

passed statutes designed to punish violations of civil protection orders.33 By 2002, every 

state had made violation of a protection order a statutory crime.34  

 

Mandatory Arrest  

Although protective orders were an important gain in the battered women's 

movement, by themselves, they were not enough to reduce domestic violence.  The 

battered women's movement attempted to next deal with police under-enforcement of 

domestic violence laws by police through mandatory arrest statutes.   

The push for mandatory arrest statutes was largely aided by the groundbreaking 

Minneapolis Domestic Violence Experiment conducted in 1981, which showed that arrest 

of abusers had the most positive impact on batterer recidivism (likelihood of re-

																																																								
30 Cambria, “Defying a Dead End,” 161 
31 Vu, “Note: Town of Castle v Gonzales,” 94-95 
32 Sack, “Battered Women and the State,” 1667; Epstein, “Effective Intervention in Domestic Violence Cases,” 12 
33 Sack, “Battered Women and the State,” 1667  
34 Curtis, “Comment: The Supreme Court’s Attack on Domestic Violence Legislation,” 1186 
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offending). While this study has since been questioned on methodological grounds, its 

influence on mandatory arrest statutes cannot be understated.   

Mandatory arrest statutes evidence an awareness of the role police discretion has 

played in the under-enforcement of domestic violence laws, and are specifically designed 

to limit police discretion, thereby targeting both police resistance to involvement in 

domestic violence cases as well as the low arrest rate for domestic violence.35 In general, 

mandatory arrest statutes state that police must arrest a perpetrator of domestic violence 

when a police officer has probable cause to believe that a crime of domestic violence has 

been committed, or in certain other circumstances, such as the violation of a restraining 

order, or when a police officer is witness to violence or physical injury.36  Currently 23 

states as well as the District of Columbia have mandatory arrest laws.37  

 

Legal Background of Town of Castle Rock   

Castle Rock v Gonzales relies on precedent from two other Supreme Court cases:  

Board of Regents of State Colleges v Roth (1972) and DeShaney v. Winnebago County 

Department of Social Services (1989).   

Board of Regents of State Colleges v Roth was concerned with what constitutes 

property.  In this case, the Supreme Court found that property interests are created by 

state law, and extend beyond traditional conceptions of property.38  However, the 

Supreme Court stated that in order to have a valid property interest in something, the 

																																																								
35 Sack, “Battered Women and the State,” 1670; Carrie Clingan, “Town of Castle Rock v Gonzales: The Value of a Restraining Order,” 
The Journal of Gender, Race, and Justice, Vol. 10 No. 2 (Winter 2007):335.   
36 Vu, “Note: Town of Castle Rock v Gonzales,” 96 
37 Sack, “Battered Women and the State,” 1670; [The fact that not all states have mandatory arrest statutes reflects significant criticism 
that these policies have received—critiques of mandatory arrest statutes and their limitations will be discussed in Chapter 2.]  
38 Cambria, “Defying a Dead End,” 173; Curt Stokes, “Restraining Orders and Law Enforcement Liability after Town of Castle Rock, 
Colorado v Gonzales,” Saint Louis University Public Law Review, Vol.26 (2007): 106 



 

	 11	

interest must be more than an expectation, or a desire—it must be a “legitimate claim of 

entitlement.”39 This case served to expand what is counted as property, while 

simultaneously limiting property’s scope by requiring a high level of entitlement.   

DeShaney v. Winnebago County Department of Social Services focused on issues 

of state involvement and private actors.  In DeShaney, the Court held that the 14th 

Amendment does not grant a citizen the right to be protected by the state from private 

violence.40  The parties at question brought a 14th Amendment substantive due process 

claim, arguing that the state’s failure to protect a child from child abuse constituted a 

deprivation of the child’s right to liberty.  The majority held that no part of the Due 

Process Clause requires the state to intervene in private violence.41  Notably, DeShaney 

focused on substantive due process claim created by state law, but left open the question 

of a procedural due process claim, which was taken up in Castle Rock.42   

 

Facts of the Case  

On May 21, 1999 Jessica Gonzales obtained a temporary restraining order against 

her husband, Simon Gonzales, who she was in the middle of divorcing, and who had a 

history of abusive and threatening behavior.  On June 4, 1999, a Colorado court made 

Ms. Gonzales’s temporary restraining order permanent.  This restraining order contained 

instructions regarding when Mr. Gonzales could see his three children and additionally 

was labeled with a notice to police officers instructing them to enforce the restraining 

																																																								
39 Stokes, “Restraining Orders and Law Enforcement Liability,” 106 
40 Clingan, “Value of a Restraining Order,” 318 
41 Ibid; Stokes, “Restraining Orders and Law Enforcement Liability,” 108  
42 Curtis, “Comment: The Supreme Court’s Attack on Domestic Violence Legislation,”1200  
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order to the extent of their abilities.  Mr. Gonzales was given a copy of the restraining 

order as well.   

On June 22, 1999, Ms. Gonzales called the Castle Rock police at 7:30 pm and 

informed them that her three daughters, who had been playing outside, were missing and 

that she believed her husband had taken them, in violation of the restraining order.  When 

the police came to her house, she showed them her copy of the restraining order, but the 

police instructed her to wait and see if the children were returned by 10 pm, choosing not 

to seek a warrant for Mr. Gonzales’s arrest.   

At approximately 8:30 pm, Ms. Gonzales spoke to her husband, who told her that 

he had her daughters with him at an amusement park in Denver.  Ms. Gonzales then 

called the police again, told them her husband’s location and that he had her daughters, 

and requested that the police find him, arrest him, and return her children.  The police 

again refused to act, preferring to see if the situation could be resolved without police 

intervention.   

Ms. Gonzales called the police again at 10pm as her children were still missing, 

but was told by the police to wait until midnight.  At midnight, she called the police 

again, but no one answered.  Ms. Gonzales then drove to her husband’s apartment in an 

attempt to locate him and her children.  Not finding anybody there, she called the police 

for the fifth time, and was told to wait at her husband’s apartment for a police officer.  No 

police office ever came.  At 1 am, Ms. Gonzales drove to the police station and filed an 

incident report with the on-duty officer, who then proceeded to go get dinner, rather than 

take her any action to enforce her restraining order, or find her children.   
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At approximately 3:30 am, Simon Gonzales drove to the police station, and 

opened fire.  The police returned fire, and Mr. Gonzales was killed.  The bodies of Ms. 

Gonzales’s three daughters were found in his car—he appeared to have shot and killed 

them shortly before turning himself in.   

 

Legal Proceedings   

Ms. Gonzales sued the Castle Rock police department and the individual police 

officers she spoke with under 42 USC § 1983, which is a civil rights remedy intended to 

provide an avenue of relief to people that state actors have unfairly deprived of their 

rights.43  She claimed that the police department had violated her 14th Amendment 

procedural due process rights by failing to enforce her restraining order.  She also argued 

that the police officers had violated her substantive due process rights, as the police 

department had a policy of regularly failing to enforce restraining orders.   

Ms. Gonzales argued that enforcement of a domestic violence restraining order 

constitutes a property interest under state law, and that she had been deprived of her due 

process rights by the police’s failure to enforce.44  In Castle Rock, Ms. Gonzales was 

advancing both a substantive due process claim and a procedural due process claim, 

arguing that the police’s failure to enforce deprived her a property interest without due 

process of law.45  In DeShaney, the Supreme Court had ruled on substantive due process 

rights and state law, and found that the state did not have an obligation to intervene in 

																																																								
43 Clingan, “Value of a Restraining Order,” 318-319; Cambria, “Defying a Dead End,” 172 
44 Clingan, “Value of a Restraining Order,” 318/320 
45 Curtis, “Comment:  The Supreme Court’s Attack,” 1194-1195 
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cases of private violence.  Gonzales’s procedural due process claim, however, had not 

been previously addressed by the Supreme Court.46  

 

District Court Ruling  

The Town of Castle Rock filed a motion to dismiss the case, which the district 

court granted, stating that “regardless of whether Gonzales was relying on the procedural 

or substantive component of the Due Process Clause, she had failed to state a claim for 

which relief could be granted.”47  

Regarding Gonzales’s substantive due process claim, District Judge Wiley Daniel 

argued that the state’s failure to protect is not a violation of substantive due process, even 

when the state is aware of the situation and/or when the state pledges to help.48 

Additionally, Judge Daniel further argued that Gonzales’s husband constituted the 

primary danger, not the lack of police action.49  Therefore, the state could not have 

violated her substantive due process rights.  

In her procedural due process claim, Ms. Gonzales argued that the failure to 

enforce a restraining order constituted deprivation of a property interest without due 

process. 50 The District Court held that the restraining order did not constitute a property 

interest.  Referring to the Supreme Court’s definition of property in Roth which held that 

“the property interest cannot be based on an unfounded expectation; there must be 

explicit mandatory language granting that benefit or service,” Judge Daniel ruled that 

																																																								
46 Stokes, “Restraining Orders and Law Enforcement Liability,” 105 
47 Ibid, 110  
48 Kirsten Rambo, “Trivial Complaints”: The Role of Privacy in Domestic Violence Law and Activism in the U.S. (New York: 
Columbia University Press, 2009) 145 
49 Rambo, “Trivial Complaints,” 145 
50 Ibid 



 

	 15	

because Colorado’s mandatory arrest statute required police officers to make a probable 

cause determination in which discretion was involved, the restraining order statute was 

not explicitly mandatory, and therefore did not constitute a property interest.51  

Ms. Gonzales appealed the dismissal of the case to the 10th Circuit Court of 

Appeals, which affirmed in part and reversed in part.  The Court of Appeals upheld the 

dismissal of the individual police officers, as they were protected by qualified 

immunity.52 Additionally, the Court upheld the dismissal of the substantive due process 

claim based on the DeShaney ruling.53   

The 10th Circuit based its reversal of the dismissal of the procedural due process 

claim on a differing interpretation of the nature of mandatory arrest statutes.  The 10th 

Circuit argued that the word “shall” in the mandatory arrest statute (as in, shall use every 

reasonable means) indicated the intent to create a mandatory benefit.54  Unlike the district 

court, the 10th Circuit viewed this as creating a legitimate property interest, one that the 

state deprived Gonzales of without due process when they failed to enforce her 

restraining order.55 The 10th Circuit referred to previous Supreme Court decisions that 

found that “the use of mandatory language, combined with specific language to limit 

discretion, creates a constitutionally protected interest.”56  Judge Stephanie Seymour, 

writing for the appeals court, argued that although the mandatory arrest statute granted 

police discretion in making a probable cause determination, it did not grant the police the 

																																																								
51 Ibid,146 
52 Qualified immunity is a legal policy that protects state actors from liability, except when those actors are found to have infringed on 
an individual’s constitutional rights.  
53 Curtis, “Comment: The Supreme Court’s Attack on Domestic Violence Legislation,” 1197 
54 Cambria, “Defying a Dead End,” 172-173 
55 Ibid,173; Clingan, “Value of a Restraining Order,” 317 
56 Clingan, “Value of a Restraining Order,” 323 
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ability to ignore the victim, or fail to make any probable cause determination 

whatsoever.57 

Furthermore, in an en banc rehearing of the case, the 10th Circuit determined that 

based on the legislative hearings held when Colorado’s mandatory arrest statue was 

passed, this statute specifically wanted to correct the problem of police under-

enforcement.58  Therefore, the 10th Circuit ruled in Gonzales’s favor, finding that the 

enforcement of a restraining order was a property interest, and that she had been deprived 

of her interest without due process of law. 59  

 

Supreme Court Ruling  

The Supreme Court reversed the 10th Circuit’s decision and reinstated the district 

court’s original dismissal.  Like the district court, the Supreme Court’s opinion was based 

around a rejection of the claim that a restraining order could qualify as a property interest.  

 

Majority Opinion  

The majority’s opinion, written by Justice Scalia and joined by Justices 

Rehnquist, O’Connor, Kennedy, Souter, Breyer and Thomas, is divided into three parts: 

an examination of the Colorado’s mandatory arrest statute, an examination of the 

property interest that Gonzales is claiming (police enforcement of her restraining order) 

and a determination of whether police enforcement constitutes a property interest.  

																																																								
57 Rambo, “Trivial Complaints,” 147 
58 Curtis, “Comment: The Supreme Court’s Attack on Domestic Violence Legislation,” 1998-1999 
59 Rambo, “Trivial Complaints,” 146 
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The majority begins with an explanation of why the Court did not send the case 

back to the state court, as the Supreme Court tends to avoid ruling on an issue of state law 

where possible. Explaining this decision, the majority opinion pointed to what it viewed 

as the limited analysis of the law done by the Court of Appeals, stating:   

“the 10th Circuit’s opinion…did not draw upon a deep well of state-specific 
expertise, but consisted primarily of quoting language from the restraining order, 
the statutory text, and a state-legislature-hearing transcript.  These texts, 
moreover, say nothing distinctive to Colorado, but use mandatory language 
that…appears in many state and federal statutes.”60   
 

The majority believed that because the state-specific analysis done by the 10th Circuit was 

so limited, and because there was so much similarity between Colorado’s mandatory 

arrest statute and other mandatory statutes, a state-specific understanding of the law is not 

necessary.   

Regarding the language of the statute in question, the Court held that the critical 

language was located in the notice to law enforcement officials printed on the back of the 

restraining order itself, which stated that a police officer shall use every reasonable means 

to enforce the order and “shall arrest, or if an arrest would be impractical under the 

circumstances, seek a warrant for the arrest” of a perpetrator of domestic violence.61 The 

10th Circuit had found this language, along with statements from the legislative history of 

the statute, to show the Colorado legislature’s intent to make enforcement of a restraining 

order mandatory, giving the protected person an entitlement to enforcement.62  

However, the majority opinion determined that the language was not strong 

enough to make enforcement truly mandatory, stating that “a well-established tradition of 

																																																								
60 Town of Castle Rock v. Gonzales, 545 U.S. 748, 757 (2005)     
61 Castle Rock, 545 U.S. at 758 
62 Castle Rock, 545 U.S. at 759-760 
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police discretion has long existed with apparently mandatory arrest statutes.”63 

Additionally, the Court cited a previous decision (City of Chicago v. Morales, 1999) 

which had found that mandatory language cannot completely remove police discretion.64  

The majority also stated that the need for police discretion was especially important in 

cases where the perpetrator was not at the scene, as was the case for Gonzales.65   

Next, the majority opinion turned to the question of determining precisely what 

property interest Gonzales was attempting to claim.  The majority’s opinion connects this 

question with the first issue discussed, finding that the discretion identified in the statue, 

specifically that governing the precise means of enforcement, indicated a level of 

vagueness incompatible with a protected entitlement.  Justice Scalia wrote:  

“Such indeterminacy is not the hallmark of a duty that is mandatory…nor can 
someone be safely deemed ‘entitled’ to something when the identity of the alleged 
entitlement is vague.”66    
 

The Court concluded that the discretion left to the police in the enforcement of the 

restraining order resulted in a benefit that was too vague to qualify as an entitlement 

protected by the Due Process Clause.  In this way, the mandatory nature of the language 

was crucially connected to whether or not Gonzales had a legitimate property interest in 

the enforcement of the restraining order.  Responding to an argument made in the dissent, 

Justice Scalia also rejected the claim that the means of enforcement were in fact made 

quite clear--- arrest, or warrant for arrest.67  He states:   

“the seeking of an arrest warrant would be an entitlement to nothing but 
procedure, which we have held inadequate even to support standing; much less 
can it be the basis for a property interest. Respondent would have been assured 

																																																								
63 Castle Rock, 545 U.S. at 769 
64 Castle Rock, 545 U.S. at 761 
65 Castle Rock, 545 U.S. at 762 
66 Castle Rock, 545 U.S. at 763 
67 Castle Rock, 545 U.S. at 764 
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nothing but the seeking of a warrant.  This is not the sort of ‘entitlement’ out of 
which a property interest is created.”68  

Therefore, because of the weak mandatory language, as well as the uncertainty regarding 

what precisely enforcement of the restraining order would entail, the majority found that 

Colorado’s restraining order statute had not created an entitlement to enforcement.   

The final part of the majority’s opinion examined whether an entitlement to 

enforcement, had one been created, would have constituted a property interest under the 

Due Process Clause of the 14th Amendment.  Although the majority recognized the 

expansion of property under Roth and subsequent cases, in their opinion, enforcement of 

the restraining order not constitute a property interest, due to the nontraditional and 

indirect nature of the benefit as well as the lack of monetary value associated with 

enforcement.69 Justice Scalia writes:   

“even if we were to think otherwise concerning the creation of an entitlement by 
Colorado, it is by no means clear that an individual entitlement to enforcement of 
a restraining order could constitute a ‘property’ interest for purposes of the Due 
Process Clause.  Such a right would not, of course, resemble any traditional 
conceptions of property.  Although that alone does not disqualify it from due 
process protection, as Roth and its progeny show, the right to have a restraining 
order enforced does not ‘have some ascertainable monetary value,’ as even our 
‘Roth-type property-as-entitlement’ cases have implicitly required.”70  
 

The Court cited O’Bannon v. Town Court Nursing Center to state that the indirect nature 

of a benefit prevented the entitlement from reaching full property interest.  Justice Scalia 

quotes the O’Bannon decision: “an indirect and incidental result of the Government’s 

enforcement action…does not amount to a deprivation of any interest in life, liberty, or 

property.”71  

																																																								
68 Castle Rock, 545 U.S. at 764; [This argument, re: procedure and property, is discussed in more length in the concurrence by Justice 
Souter.]  
69 Castle Rock, 545 U.S. at 766-767 
70 Castle Rock, 545 U.S. at 766 
71 Castle Rock, 545 U.S. at 767 
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The majority opinion concluded by linking Castle Rock with DeShaney, stating:  

“the benefit that a third party may receive from having someone else arrested for a 
crime generally does not trigger protections under the Due Process Clause, neither 
in its procedural nor in its ‘substantive’ manifestations.”72    

Recognizing the limitations both this ruling and the DeShaney ruling would have on 

attempts to hold state actors accountable under federal law, the majority opinion ended by 

acknowledging that Colorado (and other states) are free to create systems to hold state 

actors accountable under state law.   

 

Concurring Opinion:  

The concurring opinion, written by Justice Souter and joined by Justice Breyer, 

restated the opinion of the majority in terms of the question of police discretion, 

reiterating that the Court believed the police discretion to make a probable cause 

determination prevented the enforcement of a restraining order from having a legitimate 

claim of entitlement necessary of a property interest.73  

The concurring opinion also elaborated on an argument regarding the nature of 

Gonzales’s property claim briefly discussed in the majority opinion.  Justice Souter 

argued that her property claim conflated an actual property interest with a state 

procedure--- effectively, she was claiming federal procedural protection for what 

essentially was a state procedure.  Souter writes:   

“the Due Process Clause extends procedural protection to guard against unfair 
deprivation by state officials of substantive state-law property rights or 
entitlements:  the federal process protects the property created by state law.  But 
Gonzales claims a property interest in a state-mandated process in and of itself.  
This argument is at odds with the rule that ‘process is not an end in itself.’”74  
[citing Olim v. Wakinekona, 1983]  

																																																								
72 Castle Rock, 545 U.S. at 768 
73 Town of Castle Rock v. Gonzales, 545 U.S. 748, 771 (Souter, J., concurring) 
74 Castle Rock, 545 U.S. at 771 
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Justice Souter additionally argued that process has not previously been recognized as 

having a property interest attached on its own, writing that the Court has always 

distinguished between what protected property is and the process by which property is 

protected.75 Gonzales’s claim, already established as non-traditional by the Court, would 

thus be even more non-traditional according to Justice Souter, as she was arguing for the 

protection of a process itself, and not an actual property interest protected by the process.  

He states:   

“there is no articulable distinction between the object of Gonzales’s asserted 
entitlement and the process she desires in order to protect her entitlement:  both 
amount to certain steps to be taken by the police to protect her family and herself.  
Gonzales’s claim would thus take us beyond Roth or any other recognized theory 
of 14th Amendment due process, by collapsing the distinction between property 
protected and the process that protects it.”76   
 

Justices Souter and Breyer therefore concurred with the majority’s holding that the failure 

to enforce a restraining order did not constitute the deprival of a property interest under 

the 14th Amendment.   

 

Dissenting Opinion  

The dissent, written by Justice Stevens with Justice Ginsburg joining, consists of 

several parts, each of which identifies what the dissent views as critical errors in the 

majority’s judgment.  

Before analyzing the majority opinion, the dissent critiqued the Court’s decision 

not to defer this case to the Colorado Supreme Court, their usual policy when the case 

issue is one of state law interpretation.  Justice Stevens writes 

																																																								
75 Castle Rock, 545 U.S. at 772 
76 Castle Rock, 545 U.S. at 772 
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“the majority decision to plunge ahead with its own analysis of Colorado law 
imprudently departs from this Court’s longstanding policy of paying ‘deference 
[to] the views of a federal court as to the law of a State within its jurisdiction.’  
This policy is not only efficient, but it reflects ‘our belief that district courts and 
courts of appeals are better schooled in and more able to interpret the laws of their 
respective states.’”77 [citing Brockett v Spokane Arcades, Inc.  (1985)]  

In the past, the Court’s policy had been to refuse to defer on matters of state law where 

the opinion of the Court of Appeals was clearly wrong or deficient in its analysis.78  

Justice Stevens argued that the 10th Circuit’s interpretation was based on a thorough 

analysis of the statute’s history and intent, concluding that the 10th Circuit’s 

determination that the statute was intended to be mandatory was not only logical, but also 

indicative of the purpose of the statute itself.79 Justice Stevens also pointed out that even 

if the majority believed the Court of Appeals’ interpretation of the statute to be incorrect, 

the Court could still have referred the case to the Colorado Supreme Court for 

clarification, something that would have not only been consistent with the Court’s 

deference to state courts interpreting state law, but also would have prevented the Court 

from having to rule on a question of constitutional law.80  The dissent also argued that the 

majority opinion additionally failed to consider other state courts that have interpreted 

similar mandatory arrest statutes as not only removing police discretion, but as also 

creating enforceable rights against the police.81  

Regarding the actual substance of the majority opinion, the dissent listed three 

key areas in which it disagreed with the majority, but this analysis will focus only on two 

of these three points—the misjudgment of the nature of mandatory arrest statutes and the 

majority’s characterization of Gonzales’s property claim as nontraditional.   

																																																								
77 Town of Castle Rock v. Gonzales, 545 U.S. 748, 775 (Stevens, J., dissenting) 
78 Castle Rock, 545 U.S. at 775 
79 Castle Rock, 545 U.S. at 776 
80 Castle Rock, 545 U.S. at 777-778 
81 Castle Rock, 545 U.S. at 782-783  
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Introducing the first point, regarding the majority’s characterization of mandatory 

arrest statutes, Justice Stevens writes that  

“the Court places undue weight on the various statues throughout the country that 
seemingly mandate police enforcement but are generally understood to preserve 
police discretion.  As a result, the Court gives short shrift to the unique case of 
‘mandatory arrest’ statutes in the domestic violence context; states passed a wave 
of these statutes in the 1980s and 1990s with the unmistakable goal of eliminating 
police discretion in this area.”82    
 

The dissent then provides a detailed historical and legislative context for Colorado’s 

mandatory arrest statute, linking the passage of Colorado’s 1994 domestic violence law, 

which governed the mandatory arrest statute, with the nationwide move towards 

mandatory arrest statutes to specifically combat the problem of police under-enforcement 

in domestic violence cases.83  Based on this context, the dissent argued mandatory 

statutes regarding domestic violence are fundamentally different from mandatory statutes 

in other areas of the law, stating:   

“given the specific purpose of these statutes, there can be no doubt that the 
Colorado Legislature used the term ‘shall’ advisedly in its domestic restraining 
order statute.  While ‘shall’ is probably best read to mane ‘may’ in other Colorado 
statutes that seemingly mandate enforcement, it is clear that the elimination of 
police discretion was integral to Colorado and its fellow States’ solution to the 
problem of under-enforcement in domestic violence cases…it is hard to imagine 
what the Court has in mind when it insists on ‘some stronger indication from the 
Colorado Legislature.’”84  
 

Justices Stevens and Ginsburg determined that the misunderstanding (or lack of 

consideration) of the unique history and stated aim of domestic violence mandatory arrest 

statutes caused the majority to reach the wrong conclusion.  In the majority opinion, 

Justice Scalia acknowledged that domestic violence statutes have been found to be more 
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83 Castle Rock, 545 U.S. at 780 
84 Castle Rock, 545 U.S. at 781-782  
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mandatory than other types of mandatory statutes.85  Justice Stevens responded to this 

point in the dissent, claiming that  

“the difference is not a matter of degree, but of kind…the innovation of the 
domestic violence statues was to make police enforcement, not ‘more mandatory,’ 
but simply mandatory.  If, as the Court says, the existence of a protected 
‘entitlement’ turns on whether ‘government officials may grant or deny it in their 
discretion,’ the new mandatory statutes undeniably create an entitlement to police 
enforcement or a restraining order.”86  [emphasis original]  
 

The dissent argued that the majority’s limited examination of the domestic violence 

context of mandatory arrest statutes not only led the majority to view mandatory arrest 

statutes as less than fully mandatory, but also led to the majority’s ruling that the 

enforcement of a mandatory arrest statute could not constitute an entitlement.   

The dissent then moved to the issue of enforcement, arguing that the majority 

focused on the wrong aspect of this question—focusing on what kind of enforcement the 

police could have given, rather than whether the police had the discretion to deny 

enforcement.87  Justice Stevens argued that leaving aside the question of what precise 

means the police should have used to enforce the restraining order, “the crucial point is 

that under the statute, the police were required to provide enforcement:  they lacked the 

discretion to do nothing.”88  [emphasis original]  

The majority opinion had argued that because enforcement in this context could 

mean several things (ie, arrest, or a warrant for arrest), enforcement would be too 

indeterminate to allow for an entitlement to enforcement.89 Refuting this point, the 

dissent stated “our cases have never required the object of an entitlement to be some 

																																																								
85 Castle Rock, 545 U.S. at 762  
86 Castle Rock, 545 U.S. at 784   
87 Castle Rock, 545 U.S. at 784  
88 Castle Rock, 545 U.S. at 784  
89 Castle Rock, 545 U.S. at 762 
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mechanistic, unitary thing” and illustrated this by giving an example of healthcare, 

arguing that the fact that different people will receive different services under healthcare 

does not change the fact that healthcare is an entitlement.90    

Because the dissent understood Colorado’s mandatory arrest statute as being truly 

mandatory, and therefore eliminating police discretion, Justices Stevens and Ginsburg 

reached a different conclusion regarding whether or not Gonzales had a property interest 

in enforcement of her restraining order. Justice Stevens writes for the dissent, stating:   

“given that Colorado law has quite clearly eliminated the police’s discretion to 
deny enforcement, respondent [Gonzales] is correct that she had much more than 
a ‘unilateral expectation’ that the restraining order would be enforced; rather, she 
had a ‘legitimate claim of entitlement’ to enforcement.  Recognizing respondent’s 
property interest in the enforcement of her restraining order is fully consistent 
with our precedent.”91    
 
The final part of the dissent’s argument examined the characterization of police 

enforcement as a property right.  The majority opinion held that police enforcement was 

unlike traditional conceptions of property, without a monetary value, and more like an 

indirect, rather than direct benefit.92  Justice Souter additionally argued in the 

concurrence that Gonzales’s property claim was illegitimate because she was attempting 

to claim procedural protection for what itself was a procedure.93 (Responding to this 

argument, Justice Stevens writes:  

“Finally, the Court is simply wrong to assert that a citizen’s interest in the 
government’s commitment to provide police enforcement in certain defined 
circumstances does not resemble any ‘traditional conception of property’; in fact, 
a citizen’s property interest in such a commitment is just as concrete and worthy 
of protection as her interest in any other important service the government or a 
private firm has undertaken to provide.”94   

																																																								
90 Castle Rock, 545 U.S. at 785; 785  
91 Castle Rock, 545 U.S. at 789  
92 Castle Rock, 545 U.S. at 766-767 
93 Castle Rock, 545 U.S. at 772 
94 Castle Rock, 545 U.S. at 779  
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The dissenting opinion recognized the uniqueness of Gonzales’s property claim, but 

argued that police enforcement was similar to other government services recognized as 

entitlements, like education.95   Justice Stevens argued that the non-traditional aspect of 

Gonzales’s claim is purely the result of the relative novelty of mandatory arrest statutes: 

“before this innovation, the unfettered discretion that characterized police enforcement 

defeated any citizen’s ‘legitimate claim of entitlement’ to this service.”96  The dissent 

concluded that despite the recent establishment of this type of government duty, the 

Colorado mandatory arrest statute, by nature of the stated intent of the statute, created the 

promise of fulfillment of a government service on which Gonzales relied, creating a 

legitimate property interest.   

This examination of the Supreme Court’s opinion is crucial for the analysis in the 

following chapters.  Additionally, this historical timeline chronicling the development of 

domestic violence policy serves to emphasize the importance of Castle Rock, and the 

shift in thinking and policy that the case represents.  Before Castle Rock, the general 

policy trend had been an increase in police accountability, something that Castle Rock 

threatened to undo.   

The next chapter examines domestic violence as a criminal problem, analyzing 

the construction of the criminalization framework as well as feminist critiques of this 

system.  The chapter then moves into a discussion of the ways that Castle Rock illustrates 

problems of criminalization.  The development of mandatory arrest statutes, the 

criminalization of domestic violence, the property issues focused on in the Court’s ruling 
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are all evidence of larger issues concerning domestic violence as a crime, women as 

citizens, and the exercise of state power.  
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Chapter 2:  The Criminalization of Domestic Violence and Its Critiques 

This chapter examines the crime of domestic violence through the lens of the 

Supreme Court’s decision in Castle Rock.  Accordingly, this chapter examines the 

construction of domestic violence as a criminal problem, the feminist critique of 

criminalization as the dominant framework for dealing with domestic violence and of 

mandatory policies specifically, as well as looking at the flaws evidenced by Castle Rock 

in that framework.  Finally, this chapter also provides an overview of feminist state 

theory as well as feminist jurisprudential thinking to help explore some of the feminist 

critiques mentioned above, as well as feminist unwillingness to rely on state actors for 

help.  

 

Criminalization and Domestic Violence   

As discussed in Chapter 1, the early battered women’s movement did not 

orientate itself around access to state institutions or resources, instead focusing on 

providing support for domestic violence victims outside the arena of the state.  However, 

despite concern regarding state institutions, domestic violence advocates nevertheless 

recognized the potential benefits of state funding and policy reform.  The fact that 

domestic violence was technically against the law, yet was regularly treated by police 

departments as not a crime, or as a non-serious crime, seriously motivated advocates to 

push for revised policies and an improved response from the criminal justice system.97  

The move from no state involvement to engaging with state institutions can additionally 

be seen as an attempt to change public perceptions of domestic violence—ie, moving it 
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from a private/outside the state issue to a public crime, worthy of police and legal 

attention.98  

Despite positive policy reforms and a now widespread awareness of domestic 

violence as a social and political problem, the acceptance of criminalization as the 

dominant framework in dealing with domestic violence has been seriously critiqued by 

feminists.  These criticisms illuminate ongoing problems within the criminalization 

framework—problems of enforcement, as well as conceptual problems of the framework 

itself. These criticisms must be taken seriously and engaged with.   

 

Critique of Criminalization as Dominant Framework  

One of the primary critiques of criminalization is the argument that 

criminalization has become the only method of dealing with domestic violence, when it 

was never intended to be so.  This argument believes that the focus on domestic violence 

as a criminal problem has caused a lack of resources and/or attention to other factors that 

could contribute to the continuation of domestic violence.99 Related to this critique is the 

belief that while the criminal justice system can arrest and imprison individual 

perpetrators, its ability to address structural issues, including the gender subordination 

feminists have identified domestic violence as being symptomatic of, is less apparent.  

Catharine MacKinnon states that state intervention has yet to address this issue, including 

its own complicity in maintaining gender inequality.”100 As a result, structural issues, 

																																																								
98 Elizabeth P. Cramer, “Unintended Consequences of Constructing Criminal Justice as a Dominant Paradigm in Understanding and 
Intervening in Intimate Partner Violence,” Women’s Studies Quarterly, Vol.33, (Spring-Summer 2005): 276; Coker, “Crime Control 
and Feminist Law Reform,” 850 
99 Miriam H. Ruttenberg, “A Feminist Critique of Mandatory Arrest:  An Analysis of Race and Gender in Domestic Violence Policy,” 
Journal of Gender & the Law, Vol. 2 (1994): 192 
100 Catharine A. MacKinnon, “Feminism, Marxism, Method, and the State: Toward Feminist Jurisprudence,” Signs: Journal of Women 
in Culture and Society, Vol.8 No.4 (1983): 643 
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including gendered assumptions and meanings underlying domestic violence law and the 

legal system itself, remain seemingly divorced from the problems of domestic violence.   

Underlying the assumption that the criminal justice framework should be the 

preferred method of dealing with domestic violence is the belief that it is the most 

effective method for doing so.  However, limited evidence seems to support this 

hypothesis.  Donna Coker argues that “the assumption that the criminal justice system 

offers the best chance of increasing a woman’s safety overstates the efficacy of the 

system in stopping the violence while simultaneously understating the importance of the 

availability of women’s other resources.”101   

This point cannot be emphasized enough.  Without adequate enforcement, laws 

are just pieces of paper, and experience has proven that laws and policies are not always 

followed or enforced.  There are limits to what the criminal justice is capable of fixing.  

The tendency to assume that what domestic violence victims need the most is legal 

intervention ignores their actual experiences, the limits of the law, and the role lack of 

material resources102 plays in keeping women in abusive and dangerous relationships.  

Perhaps this is too much to require of the criminal justice system on its own, but 

the underlying point is still valid; criminal justice responses to domestic violence have by 

and large come at the expense of funding for other types of social services, such as 

welfare.103 Related to this critique is the recognition that the criminal justice system is 

fundamentally reactive, not proactive. In domestic violence cases, the legal system only 

																																																								
101 Coker, “Crime Control and Feminist Law Reform,” 826 
102 explanatory footnote:  economics and the importance of an economic critique, particularly of mandatory arrest, will be discussed 
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becomes involved after something has already happened.104  While arguments regarding 

the deterrent nature, both in general and in relation to domestic violence, of the justice 

system are beyond the scope of this project, the fact remains that by and large the 

criminal justice’s reactive approach has been emphasized to the detriment of prevention, 

education and outreach efforts.   

Another serious critique of criminalization (which also applies to mandatory 

policies) involves the recognition of the fact that not all women will regard state 

involvement as a beneficial thing, particularly in light of racist and sexist treatment of 

minority groups in the past and present.105  Summarizing this argument as well as 

touching on the reliance on a criminal justice based approach, Elizabeth Schneider writes:   

“many activists and legal reformers continue to raise important questions 
concerning criminalization, reflecting tensions around issues of maximizing 
women’s autonomy, concerns for poor women and women of color who are less 
likely to see state intervention as helpful to them and their communities, and 
problems of ‘dual arrests,’ where both women and men are arrested.  
Criminalization may be an appropriate strategy in some contexts, but it is only 
one of many that we ought to be considering.”106  
 

These critiques of criminalization show the double edged nature or engaging with state 

institutions—there is no denying that for some women, the criminal justice framework 

offers exactly what they are looking for, but for other populations, turning to the criminal 

justice system remains a dangerous or unsafe decision.  

 

Necessity of Mandatory Arrest  
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One of the most controversial policy reforms gained by the battered women’s 

movement were mandatory arrest policies.  These statutes exemplify many of the 

feminist critiques of criminalization, and mandatory arrest was also an important part the 

Supreme Court’s ruling in Castle Rock.  The Minneapolis Domestic Violence 

Experiment of 1981 was instrumental in the push towards mandatory arrest statutes, as it 

found that arrest was the police response associated with the lowest chance of abusers re-

offending.107  Mandatory arrest policies developed out of a recognition that even though 

police had increased power to make arrests in domestic violence cases, police still refused 

to either arrest perpetrators, or treat domestic violence like the serious crime it is.108 

Additionally, mandatory arrest statutes were influenced by a wave of litigation that 

showed that police departments could be held accountable for failure to enforce 

protective orders.109  

The continued push by domestic violence activists for increased police 

accountability, combined with the results of the Minneapolis Experiment and the 

subsequent endorsement of mandatory arrest by the U.S. Attorney General, along with 

the court cases showing that police departments could be held liable for failure to enforce 

restraining orders led to a move to mandatory arrest policies. Mandatory arrest presents a 

slightly misleading picture of these policies: despite the name, police officers do still 

have the ability to exercise some discretion.  All mandatory arrest policies require is that 

police officers arrest a perpetrator of domestic violence if there is probable cause to 
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believe that a crime has occurred.110  Thus, arrest is not really automatic—police must 

first make the probable cause determination.111  If there is no probable cause 

determination, the police are not obligated to act.  Wanless writes “mandatory arrest 

ensures a consistent police response on which victims can rely.  Police discretion and 

judgement are not totally eliminated by mandatory arrest statutes; police officers must 

still ascertain that probable cause exists before making an arrest.”112  

Mandatory arrest policies (and corresponding mandatory or ‘no-drop’ prosecution 

policies113) have received much criticism from domestic violence advocates.  These 

critiques can by separated into three main categories:  concerns regarding agency, 

concerns regarding police power, and economic concerns.    

 

Concerns Regarding Agency  

 One of the primary areas of concern for domestic violence advocates regards the 

view of mandatory policies as disempowering and removing agency from domestic 

violence victims.  Much domestic violence advocacy focuses on rehabilitating a 

survivor’s agency and empowerment, things which are forcibly denied during an abusive 

relationship, and therefore, mandatory arrest statutes seem to present a theoretical 

quagmire for domestic violence activists. Not only do mandatory policies (both arrest and 

prosecution) remove decision making powers from the victim, but they also force the 

victim into a criminal justice system “that can perpetuate the kinds of power and control 
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dynamics that exist in the battering relationship itself.”114  Activists argue that although 

mandatory arrest policies guarantee a certain type of police response which could 

certainly be beneficial to some domestic violence victims, the guarantee of a certain type 

of police response (arrest) could also cause other domestic violence victims to not call the 

police, if they do not want their partner arrested.115  [These same critiques also apply to 

no-drop prosecution policies.116]   Additionally, the idea that the state knows what is best 

for domestic violence victims (arrest and prosecution of their batterers) not only 

evidences a paternalistic attitude toward women, but again undermines empowerment 

efforts of the victim herself.117  

 

Mandatory Policies and Police Power  

Another serious critique regarding mandatory arrest policies involves the impact 

that these policies could have on immigrant and minority populations. Although 

theoretically mandatory arrest should remove the ability for police to target racial or class 

minorities for arrest, critics believe that mandatory arrest will instead invite further state 

involvement, such as child protective services or immigration authorities.  These effects 

could seriously reduce the likelihood of domestic violence victims from these groups 

calling for the police, thereby seriously compromising their safety.118  

Police response, arrest, and prosecution additionally open up all domestic 

violence victims to the possibility of unwanted state intervention or surveillance, which 
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can have severe consequences, such as arrest, either for domestic violence or for other 

crimes, deportation, charges of child abuse or neglect, and the involvement of child 

protective services.119  Writing about the impacts of mandatory policies, Coker states that 

while feminist activists are aware of the pervasive nature of control exercised by the 

abuser, they have failed to recognize the similarities in the pervasive control of the state, 

which “is shaped by women’s structural inequalities and by pervasive ideologies that 

normalize state intervention in the lives of poor women.”120  Therefore, while mandatory 

policies guarantee a police response, this response comes with its own set of dangers, 

especially for women who are already likely to be under state control.”121  

This critique of mandatory arrest evidences early feminist concerns regarding 

engagement with state power, which viewed the state as a source of primary oppression 

for women.  For racial minorities and other marginalized groups, who have a history of 

abuse at the hands of state actors, engaging with the state might not bring safety, but 

instead further abuse.   

 

Mandatory Arrest and Economics 

Finally, mandatory arrest has additionally been critiqued on the grounds that it 

can have serious economic impacts on domestic violence victims.  The relationship 

between economics and domestic violence is complicated, as poverty can make women 

more vulnerable to domestic violence and domestic violence in turn increases a woman’s 

poverty.122 Economic dependency on the abusive partner is a common problem with 
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domestic violence.  This can be caused or compounded by the abusive partner’s behavior 

at the woman’s job, resulting in her loss of job, her isolation from family and friends who 

may be able to economically support her, and the batterer’s control over all aspects of the 

woman’s life.123 Writing about the relationship between poverty and domestic violence, 

Coker states:   

“the batterer’s behavior often has a devastating economic impact on the victim’s 
life.  Abusive men cause women to lose jobs, educational opportunities, careers, 
homes and savings.”124  
 

This dangerous economic situation results in serious difficulties should a domestic 

violence victim attempt to leave the relationship.  Women who do have economic 

resources available to them are more likely to be able to remain separated and safe from 

the abusive partner; however, those without significant economic resources may find 

themselves in increasingly dangerous situations, such as being unable to pay bills, unable 

to afford food and clothing, at risk of losing housing, and without the resources necessary 

to safely hide from their partner, and therefore, lack of economic resources may force 

them back to the abusive partner.125  Similarly, the participation of the victim in the legal 

proceedings, whether voluntary or not, can also cause an economic burden, as victims 

may have to take time off work, arrange for childcare, or pay for transportation for a 

significant period of time.126 In this way, economic dependency may be the result of an 

abusive relationship, and it may also prevent women from being able to safely leave an 

abusive relationship.   
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Mandatory arrest statutes, while attempting to address the problems of police 

under-enforcement, have failed to consider the potential severe economic effects that a 

forcible removal of a partner could have on domestic violence victims.  If a domestic 

violence victim knows that she is unable to leave a relationship because she does not 

have adequate economic resources, and if she knows that she will be unable to call the 

police because a mandatory arrest statute will also deprive her of the batterer’s income or 

financial support, her immediate options are limited and dangerous.  Additionally, 

because of the connection between socio-economic status, race/ethnicity, and increased 

state surveillance, there is a chance that despite the supposed removal of police discretion 

to make racist and/or classist arrest decisions, abusers of color and of lower economic 

status will be more likely to be arrested, compounding the already difficult economic 

status their victims will likely be in.127 Susan Miller states:  

“mandatory and pro-arrest policies may disproportionately affect minority women 
and women from lower socio-economic statuses who may have fewer 
opportunities and alternatives available for settling disputes privately.  
Additionally, economic consequences of arrest may disproportionately affect 
lower socio-economic households because of lost income if the batterer is jailed, 
thus increasing the probability that a woman may not call the police if arrest 
would be imminent.”128  
 [transition out of please]   

These critiques of mandatory policies represent a dilemma for domestic violence 

activists--- mandatory policies are necessary to ensure police response, but also bring 

consequences with them, that may, paradoxically, reduce the likelihood of their use. This 

leaves many feminists and domestic violence advocates129 ambivalent towards (or 
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disfavoring) the usage of mandatory policies, but without other viable options, stuck 

between not fully endorsing government intervention, but also requiring government 

intervention when needed.130  A return to a lack of police intervention in cases of 

domestic violence is unconscionable, but the current form of state and police intervention 

is problematic for many, and leaves much to be desired.131  

These feminist critiques of both criminalization and mandatory arrest policies are 

important as they reveal continuing areas of concern regarding how domestic violence is 

handled, and show effects that may actually reduce the likelihood of domestic violence 

victims turning to the criminal justice system for help.  In the absence of a new 

framework, however, criminalization as it currently stands must be able to effectively 

treat domestic violence.  This analysis now focuses on Castle Rock, using this case to 

further illustrate various failures of the current criminalization framework.   

 

Critiques of the Castle Rock Ruling  

One crucial and large failure of the criminal justice framework is the fact that 

domestic violence is often not considered in a way that highlights the social and political 

subordination of women.  This framework therefore ignores key structural components of 

domestic violence, instead focusing on individual incidences, rather than recognizing 

both the power dynamics and cumulative effect of domestic violence, and larger social 

and political factors that contribute to the existence of domestic violence. This conception 

of domestic violence, by default, benefits the perpetrator, as the failure to consider 
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context can minimize instances of violence, and make domestic violence victims look 

unreasonable.  Vu argues for the need for a reconceptualization of domestic violence 

around the experiences of the victim, as she writes that such a conceptualization “not 

only considers the perspective and experiences of the ‘other’ gender, but also 

acknowledges the underlying issue of dominance and subordination, thereby serving as a 

starting point from which one can address the issue of domestic violence.”132  She goes 

on to critique the current way domestic violence is structured, stating “by embracing the 

status quo ‘objective’ definition of domestic violence, society remains bound by the 

resulting legal consequences (or lack thereof).  A continuation of ‘the standard’ 

uncritically takes for granted the arrangements made by a male-dominated society 

without acknowledging the content of power and control in which battering takes 

place.”133   

This failure to consider the context of domestic violence is very evident in the 

Supreme Court’s decision in Castle Rock.  Rather than looking at the issues of domestic 

violence inherent to the case, the Court’s opinion focuses on issues of property.  

The majority opinion argued that the mandatory nature of Colorado’s mandatory 

arrest statute was not truly mandatory, as police discretion was still understood to exist 

within the confines of the statute.  This reading of discretion in the statute was 

fundamental to the majority’s ruling that enforcement of Gonzales’s restraining order did 

not qualify as a property interest.  Although the Court’s opinion was based on an 

understanding of police discretion, the majority did not seem to consider the context of 

under-enforcement as a result of police discretion in domestic violence victims. Vu 
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argues that “the Court did not give any weight to the statute’s legislative history, or to the 

countless studies documenting the ineffectiveness of protective orders as a result of the 

lack of enforcement to the detriment of victims of domestic violence.”134  By not 

considering the context of domestic violence and police under-enforcement, the Court 

also did not examine the differences between domestic violence mandatory arrest statutes 

and mandatory enforcement statutes in other areas of the law, a point made by Justice 

Stevens in the dissent.135  Additionally, the majority opinion failed to take into account 

the stated purpose of Colorado’s mandatory arrest statute--- namely to eliminate police 

discretion in domestic violence cases, thereby guaranteeing a police response.136  As 

such, Castle Rock explicitly undermines the attempt to limit police discretion, a huge loss 

for domestic violence activism.   

This ability of the Court to frame a case in a specific way is a fundamental 

critique of legal liberalism made by feminist legal scholars. Feminist legal scholars argue 

that the ability of the law to define its own boundaries allows cases to be presented in 

ways that sidestep the social, political, or moral issues at play.  This ability in turn, has 

serious influence on how the law is perceived.  Martha Mossman argues that the 

boundary-defining ability of the law allows it to define certain issues as either legal or not 

legal; legal issues are capable of being addressed, but not legal questions, fall outside of 

the law’s purview, “regardless of their importance to ‘politics’ or ‘morals’.”137  

Additionally, the law’s ambivalence on considering social/moral/political issues of the 
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day and its focus on the legal questions helps the law appear “neutral.”  This in turn 

legitimizes the law, while obscuring its complicity in unjust decisions.   

The ability of the law to portray itself as divorced from social and political issues 

is intrinsically connected to its ability to view itself, and be viewed, as objective.138  The 

concept of objectivity has received much critique from feminists, and a rejection of the 

law’s objectivity is a foundational element of feminist jurisprudence.  This critique is 

rooted in the idea that objectivity usually reflects the opinions and interests of the 

dominant group; as a result, objectivity serves to mask inequality, and reflects the status 

quo.139  Therefore, because the law was written by men, its objective rules are, in fact, 

gendered male.  Joan Baer writes that “law was written, adopted, promulgated, enforced, 

and interpreted by men who drew on their own lives and world views to construct rules 

and doctrines.”140  

This connection between objectivity with masculinity brought up in Baer’s 

analysis is discussed further in Catharine MacKinnon’s work.  She argues that in a 

society where masculinity is privileged over femininity, masculinity works to both 

portray itself as the default and as neutral.141 Discussing objectivity and the courts, 

MacKinnon states that  

“objectivity is liberal legalism’s conception of itself.  It legitimizes itself by 
reflecting its view of existing society, a society it made and makes by so seeing it 
and calling that view, and that relation, practical rationality.”142    
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The linkages between the power dynamics of being in a privileged position in society, 

and having the power to convey your view as neutral and objective is critical, and speaks 

to the embedded nature of gender inequality.   

Clearly, in Castle Rock, the questions inside the boundaries of the law regarded 

whether a restraining order constituted a property interest, and if so, whether it rose to the 

level of entitlement, and therefore state protection. The issues that fell outside the Court’s 

framing of the case were those surrounding the state’s necessity to intervene in cases of 

domestic violence, and whether the state could be held liable for failure to do so.  An 

opinion that was structured around these questions would look much different than the 

resulting Castle Rock verdict.   

Despite the progress of the battered women’s movement in gaining domestic 

violence policy reform, Castle Rock shows that state actors (the state, the police, the legal 

system) remain apathetic about enforcing domestic violence laws or taking domestic 

violence as a crime seriously.  This case serves to undermine the very nature of 

mandatory arrest statutes by arguing that they cannot actually be mandatory.  

Additionally, this case denies domestic violence victims the guaranteed enforcement of a 

restraining order, as the Court found that the enforcement of a restraining order would not 

constitute a property interest, and therefore cannot be protected.  Finally, Castle Rock 

limited the ability of domestic violence victims (or other citizens) to seek redress from 

state actors that have violated their rights. Because of the criminalization framework and 

the ability of the legal system to frame legal issues narrowly, and ignore social and 

political contexts, Castle Rock was decided in a way that represented a significant 

setback for domestic violence advocacy.  The failure to consider the role that police 
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under-enforcement has played in the history of domestic violence caused the Court to 

reach a decision that failed to adequately address the complexities of the issue.  

Additionally, the Court’s reasoning illuminated several critiques made by feminist legal 

scholars regarding the various ways the law frames legal issues as well as portraying 

itself.  This critique of the objectivity, the status quo, and the reinforcement of male 

power made by feminist jurisprudential scholars not only highlights the criminal justice 

system’s inability to address domestic violence in the current framework, but also shows 

the continuing limitations within which feminists must negotiate engagement with the 

state.   
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Chapter 3: Citizenship, Property, and Gender 

This chapter analyzes citizenship, specifically gendered and exclusionary 

citizenship, as well as the Court’s use of property in Castle Rock’s ruling.  Gendered 

meanings and assumptions in both citizenship and property can be revealed by analyzing 

the ways these concepts have been used throughout American history to act as signifiers 

of each other.  This chapter argues that the Castle Rock ruling, when examined in the 

context of gendered citizenship and property, has profound implications on conceptions 

of women as citizens. The Court’s focus on property in Castle Rock shows the Court’s 

involvement in maintaining gendered notions of property, and therefore citizenship.     

 

Gendered Citizenship 

Citizenship, as a concept, appears to be gender neutral, or without gender at all.  

However, a closer examination of ideas of citizenship, and who qualifies as a citizen, 

reveal that these concepts are actually covertly gendered.143 Historically, citizenship has 

been associated with autonomy, independence, reason, rationality, the ability to bear 

arms, the ability to own property, etc.—ie, things that have been traditionally denied to 

women, or not associated with women at all.144 Political scholars and feminist theorists 

have presented a now well accepted theory that seemingly genderless language masks a 

host of covert gendered assumptions.  This argument is identical to the law’s objectivity 

mentioned in the previous chapter—just as the law, written by and therefore reflective of 

																																																								
143 Sylvia Walby, “Is Citizenship Gendered?” Sociology, Vol. 28, No.2 (May 1994): 379 
144 J. Donald Moon, “Citizenship and Gender,” in Constructing Community: Moral Pluralism and Tragic Conflicts (Princeton: 
Princeton University Press, 1993): 147; Gretchen Ritter, “Gender and Citizenship after the Nineteenth Amendment,” Polity, Vol. 32, 
No.3 (Spring 2000):  151 



 

	 45	

male interests, can make itself seem objective, so too can seemingly “objective” or 

“genderless” language contain masculine gendered assumptions.  

Nira Yuval Davis argues that women’s exclusion from conceptions of citizenship 

is not simply just an accident, but indeed foundational to a formation of democracy that is 

based on men as citizens/patriarchs.145   Citizenship orients itself in an inherently 

exclusionary way, either in relation to those outside the nation state (defined in 

opposition to external others) or to those within the nation state that are denied formal 

and/or real benefits of citizenship (whether on gender, ethnic, or religious grounds).  

Describing this dual natural of citizenship, Gretchen Ritter writes that “conceptions of 

citizenship are used to internally order the place of different social groups.”146  

Finally, T.H. Marshall’s theory of citizenship posits a view of citizenship that 

contains multiple facets within itself; Marshall specifically identifies political, civil, and 

social rights as being associated with citizenship. 147  However, Rosemary Nossiff argues 

that the mere possession of these various rights is not enough, that citizenship requires 

the ability to fully exercise these rights without obstacle.148 This multi-faceted view 

allows for a more nuanced understanding of citizenship, not as a process through which 

someone gains all the rights and privileges of citizenship immediately, but one in which 

different identity groups have access to some of, all, or none of these various rights at 

different points of time.149   
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This recognition of the exclusionary nature of citizenship has prompted theorizing 

regarding whether women can ever achieve full citizenship.  Moon argues that because 

conceptions of citizenship are so fundamental to how we think of politics, in general, and 

because “historically, social contract thinkers excluded women from the social contract, 

so that the resulting understanding of the polity was one that confirms or licenses male 

domination.”150  

Other theorists additionally argue that the separation of the state into public and 

private spheres exacerbates the problems of women’s citizenship, conferring upon 

women some responsibilities and power while simultaneously hiding them from the state 

and public rights.  Rajeswari Sunder Rajan states:   

“But because citizenship has been for so long exclusively viewed as the domain 
of men (of property), women’s identities and lives have been either excluded from 
or subsumed within a purview of state-citizen relations…Not only does this 
overlook the impact on women of political institutions of law and citizenship, it 
also fails to acknowledge how closely these institutions are themselves regulated 
by state mechanisms.”151   
 

Her argument here points to the necessity of analyzing not only the woman-state 

relationship, but other structures like family, marriage, and state institutions to reveal the 

ways that they maintain these gendered power dynamics.  Sylvia Walby, writing about 

the embedded nature of gendered citizenship, states:  

“there is a question as to whether ‘citizenship’ is so imbued with gender specific 
assumptions related to the public sphere and the nexus of the market and state that 
it is necessarily only a partial rather than a universalistic project.”152 
 

In this quote, she identifies the public sphere and the capitalist state as areas crucial to 

understandings of citizenship—areas that women have been shut out of historically, and 
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areas in which women continue to face inequity and discrimination.  Walby additionally 

argues that a theory of citizenship in which women are simply (gradually) extended the 

rights of citizenship is too simplistic, and fails to consider the various obstacles to 

women’s full citizenship.  She writes:  

“But is the relationship of women to citizenship simply one in which they have 
been slower than men to become ‘citizens’?  This implies that the citizenship 
project is as open to women as it is to men, if certain overt forms of 
discrimination are removed.  It implies, further, that there is a single model of 
citizenship to which women can aspire alongside men, that is, a certain modernist 
universalism about the citizenship project.”153  
 
The earliest historical form of women’s limited citizenship was a result of the 

legal doctrine of coverture.  This doctrine, a British common law system that was 

transferred to the American colonies, held that women’s legal personalities were 

absorbed into that of their husband’s during marriage; therefore, married women did not 

(and could not) own property independently, be tried for some crimes, be party to a 

contract, be sued, make a will etc.154 Coverture represented a profound limiting of 

women’s rights, but perhaps more crucially to the argument of this chapter, it established 

women as citizens in a purely relational state --- that is, married women were 

“represented” in the state by their husbands (and unmarried women by their fathers).155  

Ritter writes “whether married or not, women were regarded as dependent citizens whose 

relation to the state was mediated by men.”156  

Coverture began to be dismantled in the 19th century, but it was not a quick 

process, and legacies of coverture still remain embedded in American legal code, for 
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instance, in immigration law.  Married women’s property acts, state acts passed in the 

mid-1800’s allowing married women to hold property separately, were crucial to the 

eventual reduction of coverture.157  However, even though coverture began to gradually 

disappear, some of the core principles, such as women’s relational status to the state, 

remained, and the change in women’s status was incremental.158  Joan Hoff writes that  

“by 1900, married women seem to have entered the best and worst of all possible 
constitutional worlds:  one without the formal disabilities of coverture under 
Common Law, but also one with no more political rights and only minor 
improvements in economic security.”159 
 
The passage of the 19th Amendment guaranteeing women the right to vote clearly 

represents a milestone in progress towards women’s full citizenship.  However, despite 

the watershed nature of the moment, the reality was perhaps less radical than women’s 

rights activists believed that it would be.  In campaigning for the vote, women’s rights 

activists believed that once women had the vote, other political rights would follow, as 

had been the case after the passage of the 14th Amendment. In their view  

“voting was the political privilege from which other rights followed.  With the 
vote, women would achieve clear public realm standing and become persons 
before the law.”160   

However, this was not the case, as state judges across the country failed to extend 

secondary political rights, such as the right to sit on a jury, to women.161  Nossiff writes 

that despite the passage of the 19th Amendment, women’s “social identit[ies] as wives 

and mothers, as opposed to citizens with rights, delayed their direct participation in 

public life.”162    
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This discussion of the potential disappointments post- suffrage is not in any way 

intended to trivialize the monumental effort of the women’s suffrage movement.  Rather, 

it is intended to explore why women’s citizenship post 19th Amendment was still 

governed more by limitations than by freedoms.  Ritter hypothesizes that while women’s 

suffrage served to displace the extremely gendered form of citizenship by coverture, a 

new form of citizenship failed to emerge, leaving women stuck between two gendered 

ideals.163 The harsh reality of history shows that despite the best hopes of the suffrage 

movement, women achieved only a small move in political standing as a result of the 19th 

Amendment Sandra VanBurkleo writes that “women secured only a much diluted 

citizenship” and Gretchen Ritter argues that post 1920, women’s citizenship was “a 

citizenship of limited rights, limited expectations, and broad space for state regulation of 

its specifics.”164   This progress came with other costs, such as the state’s developing 

involvement in motherhood and reproduction, and as a result, it can be argued that the 

19th Amendment “shifted the form and degree of patriarchy without eliminating it.”165 

Referring back to the discussion of citizenship, Moon argues that the extension of 

political rights to women failed to significantly advance women toward full equality 

because the underlying gendered power structures remained in place.166  

The point of this examination is to show both how women’s status as “citizens” 

has evolved over time, as well as to show that significant political victories, such as 

women’s suffrage, have failed to displace the gendered power of the state in a substantial 

way.  The recognition of how deeply gendered assumptions underlie significant gender-
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less conceptions reveals the necessity of interrogating gender in all aspects.  The 

following section turns to an examination of Castle Rock, looking both at what the case 

reveals about women’s citizenship, and the potential implications of the case for 

women’s citizenship.  

 

Castle Rock and Property  

This discussion of women’s evolving citizenship is necessary to examine the 

potential ramifications that Castle Rock has for ideas of citizenship.  Property has had a 

key role in determining citizenship, and women at various times throughout history been 

seen as actual property, belonging to their husband or their father, and denied the right to 

hold property independently, before being eventually granted that right.  In conjunction 

with being denied property, women were also denied a political or legal standing of their 

own under coverture, and even after gaining the right to vote continued to struggle for 

full political equality.   

The Supreme Court’s opinion in Castle Rock is based around the question of 

whether enforcement of a restraining order constitutes a property interest. As discussed in 

the previous chapter, the law’s ability to determine the framing of an issue allows the law 

to appear objective, and allows the law to distance itself from the political, social, or 

moral implications of a case.  The Supreme Court’s framing of Castle Rock as 

fundamentally a case about property could be seen as an attempt to avoid a more 

“political” framing of the case as a women’s rights case.  However, if this was the 

Supreme Court’s intention, it did not necessarily achieve its goal.  Property has a clearly 

gendered history and Court’s ruling only adds to that.  The decision that the enforcement 
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of a restraining order does not merit the protection of a legitimate property interest 

emphasizes both the continuing gendered nature of concepts like property, as well as the 

Court’s role in maintaining gendered citizenship.   

What does it say about women as citizens that something that will 

overwhelmingly affect them (a restraining order167) is not deemed as having enough 

monetary value to be protected by the state? Even though property is no longer 

considered a requirement to be a citizen, it still retains a vital place in our conception of 

the citizenry.  

The impact that race and gender had on Ms. Gonzales’s claim of due process and 

protected property should not be ignored as well.  Miriam Rutledge makes a compelling 

argument that due process claims have traditionally been applied to indices of economic, 

social and monetary interests, which minority women are less likely to possess.  She 

writes that “although the Court has expanded due process to protect interests beyond real 

property, such interests, particularly of the ‘property’ category and those concerning 

[professional] reputation, still tend to be more associated with money, ownership, and 

indices of economic and social wealth.”168  Rutledge goes on to argue that due to this 

narrow interpretation of property, due process claims, like the one Jessica Gonzales 

brought, usually are successful for only a limited group of claimants, primarily, ones that 

already possess privileged status.169 She states:  

“due process protection is overwhelmingly given to those who are already 
protected from violence and from aggravating favors of poverty and racism by 
their due process-protected interests of education, professional opportunities and 

																																																								
167 The US Department of Justice report “The Extent, Nature and Consequences of Intimate Partner Violence,” published in 2000, 
found that women were more likely to obtain temporary restraining orders than men were.  To quote:  “17.1 percent of the women but 
only 3.5 percent of the men who were physically assaulted by an intimate obtained a restraining order against their assailant after their 
most recent victimization.”   
168 Emily C. Rutledge, “Healing Jurisprudential ‘Bruises’:  A Critique of the Failure of Due Process to Account for the Intersection of 
Race, Class, and Gender in the Post-Castle Rock Era,” Howard Law Journal, Vol. 53 (2010):  455 
169 Rutledge, “Healing Jurisprudential ‘Bruises,’” 457 



 

	 52	

reputation.  In essence, due process is a safeguard of a benefit that a person has 
already acquired.”170    
 
This quote not only reveals the inherent privileged bias in the Court’s conception 

of property, but also the relationship between protection and benefits. If this statement is 

taken as true, then due process protections only apply when a person has already been 

given a benefit, and that benefit has been recognized as being worthy of protection.  This 

goes to the heart of Gonzales’s case—enforcement of a protection order was not 

recognized as property and as a result not given protection.  When women (domestic 

violence victims?) are not able to legitimate protection of their property (because that was 

all that Ms. Gonzales was claiming--- not a right of physical protection or safety, just 

protection of property) from interference by the state, it would seem that the 

circumstances of women’s citizenship, and therefore their relationship with the state are 

in serious question.   

This chapter has argued that the concept of citizenship is, at its very core, 

gendered, and as such, that women’s citizenship has been in past and continues to be 

restricted by gender.  The relationship between political and property rights and 

citizenship, and the denial of these rights to women have historically shaped women’s 

status in the state.  The Supreme Court’s holding in Castle Rock, with its emphasis on 

property, and its inability to find a property interest in the enforcement of a restraining 

order, reflects and reinforces these gendered legacies, indicating that despite the 

extension of rights to women, their citizenship status and their place within the state 

remains unequal.   
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Chapter 4:  Castle Rock and State Power 
 

Previous chapters have considered the potential implications of Castle Rock on 

issues regarding domestic violence itself, and the faults within the current criminalization 

paradigm, as well as examining the ways that Castle Rock reveals hidden, almost 

contradictory beliefs about women as citizens and their place in the state itself.  As such, 

the previous chapters can be thought of moving from small (domestic violence) to 

medium (citizenship) areas of analysis—and this chapter continues in that trend, arguing 

that Castle Rock shows how state power is currently managed as well as wielded against 

and onto populations.  The chapter starts by looking at the implications of Castle Rock in 

terms of acting against the state, before moving on to argue that the current judicial trend 

of failing to hold state actors accountable represents an unwillingness to confront 

embedded systems of power, in this case gendered power structures.  Finally, this chapter 

concludes with an analysis of the ways citizenry is viewed as can be seen through the 

state’s power exerted onto them.  Combining Michel’s Foucault’s biopolitics, Grace 

Hong’s theory of existentially surplus populations and Achille Mbembé’s necropolitics, I 

attempt to argue that current state power exerted onto women, as evidenced in Castle 

Rock, shows the breadth and depth of state power, the precarious position that women 

occupy in the state, and the state’s ambivalence toward protecting their lives.   

As the effects that Castle Rock has had (and will likely continue to have) on 

domestic violence advocacy and policy have been discussed already, this examination of 

the lasting effects of the case will step back from domestic violence for a moment to 

consider larger concerns.  If Castle Rock is seen as representative of similar attempts to 

hold state actors responsible, the case becomes (if possible) more troubling.  While 
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Castle Rock’s ruling was cloaked in the language of protected property, the result of the 

case was that Ms. Gonzales was denied the ability to sue state actors for what she clearly 

believed to be a deprivation of her rights.  The Court’s holding in this case that Gonzales 

lacked the proper standing on which to bring a suit likely will have consequences not 

only on other domestic violence victims, but on other citizens attempting to limit state 

abuses.  The further limiting of ways to hold state power is troubling, especially when 

viewed in the context of minority and marginalized populations, who already lack 

political power, and toward whom state power has rarely been beneficial.   

As a result of the Supreme Court’s ruling, Ms. Gonzales was denied an 

opportunity to have her case decided on its actual merits.  The Court’s conclusion that 

Goznales had no grounds to sue closed off any opportunity of proceeding to trial.  Even if 

the Court’s ruling had followed the precedent cited by the dissent, recognizing that other 

courts had found mandatory arrest statutes to be enforceable, and creating a right to 

enforcement, there would still have been no guarantee that Ms. Gonzales would have 

won her case.  The nature of qualified immunity and the high threshold of municipal 

liability would have made it almost impossible to have successfully sued for damages.171  

[A settlement would have been much more likely.]  However, at least Ms. Gonzales 

would have had the opportunity to present her grievances to a judge, conduct discovery, 

and generally investigate the circumstances of her children’s death.  Being denied an 

opportunity to present her case based on its merits, and being told that she did not have 

grounds to proceed represent both a literal and symbolic silencing of Jessica Gonzales.   
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This case also starkly illustrates the extent of the state’s power relative to that of 

Ms. Gonzales.  As discussed in the previous chapter, gender, race, and the right to own 

property, have all been historically connected to political power, and the ability to 

leverage power against the state.  Ms. Gonzales, as a woman, and more specifically as a 

woman of Latino and Native American background, clearly occupied such a marginalized 

position in society that she was unable to successfully combat the power of the state and 

the police.  Police power, and the inability of citizens of marginalized status to hold 

police accountable, has been in the news recently, as shown by the continuing problems 

regarding police brutality and the seemingly inability for victims of police brutality to 

access justice.  The justice system’s unwillingness to hold police officers accountable for 

clear violations of power indicates complicity in systemic abuse against marginalized 

members of society that is deeply troubling.   

This analysis now uses three theories of state power to further explore the state’s 

ability to use its power against its own citizens, the circumstances and the populations 

against which this occurs.  

 

Foucault’s biopolitics  

In The History of Sexuality, Michel Foucault introduces a theory of biopower, 

which he connects to the historic power of the sovereign to take life.  Foucault argues that 

the power of the sovereign to take life is inversely connected to the power to require 

death.  He writes:   

“the sovereign exercised his right of life only by exercising his right to kill, or by 
refraining from killing; he evidenced his power over life only through the death 
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he was capable of requiring.  The right which was formulated as the ‘power of life 
and death’ was in reality the right to take life or let live.”172  [emphasis original]  
 

Evidenced in Foucault’s phrasing here is the precariousness of life in such a formulation.  

A subject in such a position cannot be guaranteed of a right to life, and the subject’s lack 

of power relative to the sovereign’s power means that the subject’s very existence is 

subject to the whims of the sovereign.   

Foucault traces this right of the sovereign through history, noting the way that this 

right has shifted and changed as political forms have evolved.  Regarding the modern 

right of the sovereign, Foucault argues this power has morphed into one in which the 

conditions of “letting live” are receiving the most emphasis.  He writes:   

“this death that was based on the right of the sovereign is now manifested as 
simply the reverse of the right of the social body to ensure, maintain, or develop 
its life.”173   
 

He continues on to state that “the ancient right to take life or let live was replaced by a 

power to foster life or disallow it to the point of death.”174  Crucial to this analysis is 

Foucault’s argument that while the direct right to take life still exists (albeit in limited 

circumstances) in modern societies, this power is more often exercised by the elimination 

or failure to provide social services or material resources in order to allow a population to 

keep living.   

 

Necropolitics  

Achille Mbembé’s Necropolitics builds off of Foucault’s biopolitics, and 

examines historic and contemporary deployments of the politics of fear and terror that 

																																																								
172 Michel Foucault, The History of Sexuality- Volume I: An Introduction, trans. Robert Hurley, (New York: Vintage Books, 1976) 136  
173 Foucault, The History of Sexuality, 136  
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create as Mbembé describes them “death-worlds”—areas of control and oppression in 

which the controlled population, a population of the “living-dead” can only experience 

freedom at the moment of death.175 While the majority of his piece is not applicable to 

this subject, he lays out an early exploration of biopower and race that is I believe is 

helpful to this analysis of Castle Rock and state power.  Summarizing Foucault, Mbembé 

writes that  

“the ultimate expression of sovereignty resides, to a large degree, in the power 
and the capacity to dictate who may live and who must die.  Hence, to kill or to 
allow to live constitute the limits of sovereignty, its fundamental attributes.  To 
exercise sovereignty is to exercise control over mortality and to define life as the 
deployment and manifestation of power.”176  
 

Analyzing biopower, Mbembé argues that fundamentally, the exercise of biopower, of 

life/death, is predicated upon a hierarchy of subjects.177 He states:   

“this control presupposes the distribution of human species into groups, the 
subdivision of the population into subgroups, and the establishment of a 
biological caesura between the ones and the others.”178  
 

Mbembé continues on to argue that racism legitimates the exercise of the right to 

life/death, as the ability to disallow a population to the point of death can only be justified 

in modern society by the employment of a hierarchy of human-ness.”179  

 

Existentially Surplus  

Grace Hong’s theory of existentially surplus populations combines both 

biopolitics/necropolitics with an examination of capitalism’s role in the creation of 

marginalized communities.  She argues that the U.S. set up an idea of white male 
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citizenship while requiring a labor force that was not necessarily white or male, creating a 

labor force whose very existence prevented them from being true ‘citizens.’180  Hong 

specifically cites African-Americans, Asian-Americans, Native Americans, and Latinos 

as examples of American surplus labor populations.181  Hong additionally connects 

capital with property, linking this chapter’s analysis back to the discussion of property in 

the previous chapter.  She writes that just as capital led to the distinguishing between 

citizens and the labor force, it additionally caused the formation of  

“a particular organization of subjectivity that privileged the possessive individual 
as the preeminent subject of the nation-state and that constituted these surplus 
populations as despised nonsubjects.”182   
 

This quote shows Hong’s linkages between capitalism, citizenship, race, class, labor, and 

her category of “surplus populations.”  She goes on to state that the possessive individual 

(the person owning property) like the citizen, was based on the figure of the white 

male.183  She states:   

“those subjects whose material conditions precluded inhabitation of the propertied 
subject can be said to have been racialized and gendered through this exclusion 
from propertied subjecthood.”184   
 

Therefore, race, class and gender were vital factors in deciding an individual’s place in 

the citizenry or labor force. Hong additionally stresses the importance of property along 

with the implications of not having property, describing the lack of property as more than 

just an economic state, but “a form of illegible and despised subjectivity.”185   
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As capitalism has shifted forms from emphasizing production to emphasizing 

circulation, Hong states that previous surplus labor populations have been replaced by 

existentially surplus populations.186  Existentially surplus populations, unlike surplus 

labor populations, are not valuable to capital as labor sources “but instead are useful for 

their intrinsic lack of value.”187  Summarizing what it means to be “existentially surplus,” 

as well as elaborating on the connections between populations that were surplus labor and 

populations likely to be existentially surplus, Hong states:   

“in the era of the primacy of speculative capital, being surplus means being 
extinguishable.  To be ‘surplus’ in this moment is to be valueless, unprotectable, 
vulnerable, and dead.  It is to be racialized, gendered, and sexually nonnormative 
in ways simultaneously old and new.”188    

Hong concludes by arguing that during the 20th century civil rights movements, the 

theoretical (if not actual) extension of subjectivity to groups previously denied this label 

replaced citizenship as the site of the state’s power.189  She writes:   

“one’s ability to articulate oneself as a moral subject becomes a means of 
legibility within a structure of biopolitical regulation.  Being a moral subject 
means having claims to protection from necropolitical violence, to having a claim 
to exist, and for one’s existence to be protected.”190  

In other words, the state became less interested in the extension of citizenship to 

populations, and became more interested in managing populations in a biopolitical sense, 

during which subjects were established as good/moral, and deserving of biopolitical 

regulation, or bad/amoral, and facing Foucault’s disallowment to the point of death (what 

Hong labels necropolitical violence).  Because of the moral dimension now attached to 

subject-hood, Hong argues that  
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“the very definition of the ‘good life’ and thus the only possible goal or aim of 
politics, becomes narrowed to the protection of life, as the protection of life 
becomes the only way that subjects are marked as valuable.”191  

In this way, Hong connects the inability to own property (and the race/gender/class 

factors contributing to that inability) to the inability to be considered a full citizen, to the 

likelihood of being deemed existentially surplus, to the inability to be viewed as a moral 

subject, and finally to the inability to protect your own life and the inability of your life to 

be valued.   

 

Castle Rock Analysis   

Each of these theories considers in its own way how state power is used to 

manage populations.  Foucault’s biopolitics shows how power has moved from the 

outright ability to kill to the more indirect disallowing of life.  Mbembé’s necropolitics 

highlights the ways that racism, and a hierarchy of value attached to subjects, is built into 

a biopolitical system.  Additionally, the introduction of the term “necropolitics” serves as 

a theoretical foil to Foucault’s biopolitics, emphasizing a shift from the state’s interest in 

maintaining, preserving, or regulating life to the state’s role in failing to prevent the death 

of certain populations.  Hong’s tracing of surplus labor to existentially surplus both 

shows how state power has excluded certain groups from accessing the full privileges of 

citizenship, and reveals how the state continues to devalue the very existence of surplus 

groups.   

When Castle Rock is examined through these theories, the implications are fairly 

disturbing.  The failure of the police to protect Ms. Gonzales and her three children 

shows the state’s role in “disallowing to the point of death” certain populations.  
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Foucault’s argument, that the right to life/death has evolved from a direct taking into a 

more indirect failure to provide, can be clearly seen.  The state/state actors were not 

directly responsible for what happened, but state actors were indirectly implicated by 

their failure to act.  [While not directly applicable in this case, another potential branch of 

this argument regarding Foucault and the disallowing of life would be an examination of 

the federal money spent on welfare, domestic violence shelter funding, etc—the material 

resources needed in order for domestic violence victims to successfully and safely leave 

abusive relationships.  In this instance, the disallowing would be the state’s unwillingness 

to provide these types of social services.]   

Hong states that “the protection of life becomes the only way subjects are marked 

as valuable.”192  Therefore, in that light, the lack of protection that the Gonzales’s 

experienced indicates the lack of value ascribed to their life, their very existence by the 

state.  This lack of value, based on Hong’s argument, marks the Gonzales family as 

extinguishable, valueless, unprotectable, vulnerable, and ultimately dead. Therefore, 

Gonzales and her family can be viewed as existentially surplus, a designation backed up 

by both Hong’s and Mbembé’s recognition of the role that racial/ethnic identity, gender, 

and class plays in marking subjects as either valuable or valueless.  Ms. Gonzales had 

both Latino and Native American heritage.   

Hong additionally connected the ability to be protected from necropolitical 

violence to one’s ability to articulate oneself as a moral subject, which provides 

potentially even more disturbing implications.   Finally, Hong’s emphasis on property, 

and her statement that lacking property relegates someone to a “despised subjectivity” is 

																																																								
192 Hong, “Existentially Surplus,” 94 



 

	 62	

also appropros in this case, given the focus on property in the case ruling, as the ultimate 

determination that a restraining order did not constitute property only further exacerbated 

Gonzales’s already vulnerable status.   

Finally, while this chapter has focused on the specifics of the Castle Rock case, 

these arguments could additionally be made on a broader level.  Police under-

enforcement in domestic violence cases is not a limited phenomenon.  And as discussed 

in other chapters, even with the advent of stricter domestic violence laws and mandatory 

policies, police enforcement continues to be inconsistent. If considered on a broader 

level, an argument could be advanced that domestic violence victims, the majority of 

whom are women, and especially domestic violence victims of color, represent an 

existentially surplus group, living a physically marginalized existence, without 

guarantees of protection and without even their existence being valued at all. Taken 

altogether, the theories in this chapter, along with the case study of Castle Rock, 

combined with a recognition of the problems of domestic violence policy enforcement 

and a sensitivity to the ways that race, ethnicity and socio-economic status both affect 

and are affected by domestic violence form, in my opinion, a compelling argument that 

the state is not particularly interested in keeping domestic violence victims, particularly 

domestic violence victims of color, alive.   
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Conclusion:  Looking to the Future of Domestic Violence Policy and Litigation 

This conclusion looks forward to domestic violence policy post-Castle Rock. 

Castle Rock was decided over ten years ago now, and remains an important part of 

domestic violence policy.  This thesis explores the negative ramifications of the decision, 

including the undermining of restraining orders and mandatory arrest statutes and 

problems associated with increased police discretionary powers. Domestic violence 

policy post-Castle Rock has, to some extent, hit an impasse.  But there remain three 

potential avenues of progress for domestic violence policy and litigation which make up 

the focus of this conclusion:  domestic violence as a human rights issue, domestic 

violence and equal protection, and domestic violence and state action.  All of these 

potential framings come with their own limitations, but nevertheless hold the possibility 

of progress nonetheless.   

 

Domestic Violence as a Human Rights Issue  

After facing disappointment at the United States Supreme Court, and having 

exhausted all options in the American legal system, Jessica Gonzales took her case to the 

Inter-American Commission of Human Rights.193 Her hearing before the Commission 

was the first opportunity she was granted to have her day in court, as it were. Caroline 

Bettinger-Lopez writes that the Gonzales case represented “the first time the Commission 

has been asked to consider the nature and extent of the U.S. Government’s affirmative 

obligations to protect individual from private acts of discriminatory violence.”194  

																																																								
193 As the United States has signed, but not ratified the American Convention on Human Rights, and has not accepted the jurisdiction 
of the Inter-American Court on Human Rights, it is not possible for a U.S. case to be heard by that Court.  A case can, however, be 
investigated by the Commission; Caroline Bettinger-Lopez, “Human Rights at Home: Domestic Violence as a Human Rights 
Violation,” Columbia Human Rights Law Review, Vol. 40 (2008-2009): 33  
194 Bettinger-Lopez, “Human Rights at Home,” 20 
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Gonzales’s petition, filed in 2005, alleged multiple human rights violations by the 

United States, specifically challenging the DeShaney ruling that the state had no 

obligation to intervene in cases of private violence.195  Her petition also argued against 

Justice Scalia’s recommendation that she bring a tort claim against the Castle Rock 

police, stating that the nature of Colorado’s immunity policy would prevent her claim 

from being viable.196  

Gonzales’s petition relied on Velásquez Rodríguez v Honduras, an international 

human rights case decided in 1988.   Velásquez Rodríguez advances a different view of 

state obligations than that found in DeShaney, stating that not only do states have the 

obligation to protect from private violence, but that when states are aware of the danger, 

and fail to protect, the states are liable for these acts.197  Central to Velásquez Rodríguez 

is the availability and granting of appropriate remedies, which Gonzales’s petition 

claimed she was denied. Gonzales’s merits brief argued that that despite knowing the 

danger that Gonzales and her family were in, the state failed to take any necessary 

measures to protect them.198  Her brief recognized the DeShaney decision, but argued that 

the American Declaration of the Rights and Duties of Man requires states to ensure “the 

full and free enjoyment of human rights guaranteed therein.”199  Since the U.S. had failed 

to do so, under the American Declaration, it could therefore be held liable for these 

human rights violations.   

On August 17, 2011, the Commission ruled that the United States, by failing to 

protect Ms. Gonzales and her children, and by failing to offer a viable remedy, had 
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violated the human rights of Jessica Gonzales and her children.  The Commission 

additionally offered a list of recommendations for domestic violence policy reform.200    

Due to the low profile of the Inter-American Commission on Human Rights 

within the United States, as well as the lack of enforcement on implementing the 

Commission’s recommendation, along with the United States’ ambivalent position 

regarding international human rights issues, the Commission’s decision in Gonzales’s 

favor may seem like a purely symbolic decision, one without any real weight attached to 

it, and one that is unlikely to lead to any substantive policy reform.  This is a fair reading 

of the situation, but there are some potential benefits.  Perhaps most importantly for 

domestic violence policy in the United States, the Inter-American Commission’s decision 

could lead toward a framing of domestic violence as a human rights violation in and of 

itself.  Bettinger-Lopez argues that  

“the Gonzales case may refocus our collective lens on governmental 
accountability for domestic violence as a human rights violation.  The result could 
ultimately have an important political dimension, becoming the flashpoint for 
legislative and policy changes at the local, state, national, and international 
levels.”201  
Additionally, in light of the Commission’s decision, and its references to the 

Velásquez-Rodríguez case, there is a growing body of law that argues for the state’s 

affirmative duty to act when knowing of a potential danger.  While the limitations of 

international law given the United States’ reluctance to fully commit to treaties have been 

noted above, there is still potential for this body of international law to have an effect on 

domestic policy.  In the Supreme Court case Roper v Simmons (2005), which declared the 

death penalty for criminals under the age of 18 as unconstitutional, the majority opinion 
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referenced growing trends in international law outlawing capital punishment for minors.  

In this way, either the Velásquez-Rodríguez case or the Gonzales Commission decision 

could prove to later influence a U.S. court case.     

 

Domestic Violence and Equal Protection 

The Court’s decisions in both DeShaney and Castle Rock have highly limited the 

nature of due process Section 1983 claims that can proceed.  As a result, the ability of 

domestic violence victims to sue police departments for under-enforcement has shrunk 

dramatically.  The only remaining viable option is an equal protection claim, arguing that 

the police’s failure to enforce is a violation of a victim’s right to equal protection.  

Equal protection arguments have been advanced in the past, but they have not 

fared well.  These past claims have argued that domestic violence policy 

disproportionately affects women, and therefore the police’s failure to act has a 

discriminatory impact on women.202  However, these claims have been unable to prove 

discriminatory intent, and have therefore failed to meet the necessary standard for 

intermediate scrutiny review.203    

Niji Jain argues that instead of advancing an equal protection claim that has a 

disparate impact argument at its core, domestic violence advocates should instead frame 

equal protection claims around gender stereotyping, which past equal protection 

jurisprudence has established as unconstitutional.204 An argument framed around gender 

stereotyping would invoke intermediate scrutiny without having to prove disparate 
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impact.205  Central to this equal protection claim would be whether the officer’s decision 

to act or not act was based on gender stereotypes.  Jain writes that if   

 “a police officer declines to respond to her requests because he thinks the victim 
is lying, calling repeatedly to get attention, or complaining to the police because 
she is vindictive, the officer has engaged in gender stereotyping.  Each of these 
thought processes, when it results in a decision not to respond or not to arrest, is 
an inappropriate exercise of discretion.  Unless the officer had another reason for 
deciding against assisting the victim, his inappropriate basis for exercising 
discretion is actionable under the Equal Protection Clause.”206 
 

Thus, this type of argument would challenge an individual police officer’s basis for 

applying discretion—not attacking the ability to use discretion, but on what basis 

discretion was decided.   

This framing of an equal protection challenge offers a move around the past 

challenges of equal protection claims, while still targeting the police’s decision to act in 

cases of domestic violence.  By framing the argument around gender stereotyping, it is 

possible that Section 1983 claims, thought to have been mostly cut off by both DeShaney 

and Castle Rock might still be useful in helping domestic violence victims seek remedies 

against state actors.   

 

Domestic Violence and State Power  

The final potential path forward for domestic violence policy comes out of a 

Court of Appeals ruling in a domestic violence case that is in some ways very similar to 

Castle Rock. In March 2017, the First Court of Appeals remanded a case back to the 

district level, vacating a dismissal of a substantive due process claim and a ruling of 
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qualified immunity in a suit brought by plaintiff Brittany Irish.207 Ms. Irish sued the 

Maine State Police and 10 police officers after she was attacked by her ex-boyfriend, 

Anthony Lord,  in spite of having a protective208 order, and despite requesting police 

protection.209 Ms. Irish and Mr. Lord dated for a period of time but in 2011, Ms. Irish 

obtained a protective order against him.210 That order expired in 2013, but was not 

renewed as they were out of contact.  In 2015, less than a month after the two got back in 

touch, Mr. Lord began threatening her, and in July 2015, she sought a second protective 

order against him.211  On July 14, Mr. Lord abducted Ms. Irish and drove her to another 

county, where he sexually assaulted her numerous times, strangled her, and threatened to 

kill her if she talked to the police.212  Ms. Irish called her local police, but was referred to 

the state police because the assault took place in two counties.213  On July 16, Mr. Lord 

contacted Ms. Irish, and she informed the state police that he had called her.  The police 

then told her that they would call him and ask him to come to the police station to discuss 

her accusations against him; Ms. Irish asked them not to do so because she was worried 

of further violence due to his threats.214  Later that day, the state police told Ms. Irish they 

had left a voice message with Mr. Lord asking him to come to the station.  Two hours 

after being told this, the Irish family farm was set on fire.  Ms. Irish asked for police 

protection for her and her family overnight, but the police refused.215  On the morning of 

July 17, Mr. Lord broke into the Irish family house, shot and killed Ms. Irish’s current 
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boyfriend, shot her mother, and abducted her.  After engaging in a shootout with the 

Maine State Police, Mr., Lord was taken into custody.216   

Ms. Irish, like Ms. Gonzales, brought a suit against the State of Maine police 

under 42 U.S.C. §  1983 claiming that the police “had violated the plaintiffs’ substantive 

due process rights by failing to protect them from Mr. Lord’s violence after having taken 

affirmative steps to increase the threat that Lord posed to them.”217 The district court 

granted a motion to dismiss, based on DeShaney’s ruling that the State does not have an 

obligation to protect individuals from private violence, and dismissed the police officers’ 

charges due to qualified immunity.218   

The Court of Appeals, however, read the case differently.  The Appeals Court 

ruled that even though DeShaney does not require the state to intervene in cases of 

private violence, “when the state creates the danger to an individual, an affirmative duty 

to protect might arise.”219  The Court additionally noted that multiple other circuit courts 

have recognized this theory.220 The Appeals Court wrote that Ms. Irish’s case, at the 

present time, did not contain enough detail to determine what the state’s role in creating 

the danger was, causing them to send the case sent back in order for the parties to 

undertake discovery.  Specifically, the Court was interested in whether the police officers 

in question violated any police procedures in the handling of the case.  Judge Lynch, 

writing for the Appeals Court, states that “violation of protocol and training is relevant 

both to the substantive due process and qualified immunity inquiries.”221  However, if the 

																																																								
216 Irish, 849 F. 3d at 525 
217 Irish, 849 F. 3d at 525 
218 Irish, 849 F. 3d at 525 
219 Irish, 849 F. 3d at 525, citing Rivera v. Rhode Island, 402 F. 3rd 27 (1st Circuit 2005)  
220 Irish, 849 F. 3d at 526 
221 Irish, 849 F. 3d at 528 



 

	 70	

police acted according to established protocols, it is unlikely that Ms. Irish will be able to 

make a successful state-created danger claim, and while she could claim negligence, that 

alone would not be enough to advance a substantive due process claim.   

The importance of this case lies in its recognition that while Section 1983 claims 

might be severely limited in application, they have not been completely eliminated as 

potential means of redress.  While a state-created danger argument might only apply to a 

narrow subset of cases, the Court of Appeals’ openness towards allowing that theory 

shows the potential for future cases to explore this issue, and a method of redress for 

domestic violence victims.   

 

While the three methods discussed here do offer some hope for the future of 

domestic violence policy and litigation, the long term and lasting implications of Castle 

Rock cannot be understated.  These effects range from domestic violence policy 

implications to more theoretical implications regarding women as citizens and the 

relationship between domestic violence victims and state power.  While Castle Rock 

shuts down a method for domestic violence victims to receive justice after being wronged 

by state actors, on a broader scale the case shows the continuing limits of women’s ability 

to navigate state structures, structures that have in the past and continue to exclude and 

oppress women.  Additionally, Castle Rock illustrates the continued ambivalence the 

state has to enforcing domestic violence laws, and keeping domestic violence victims, 

especially women of color, safe.  The highly tenuous and unsafe position this case and its 

implications leave domestic violence victims in presents serious challenges for domestic 
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violence policy, as well as calling into question the very nature of the relationship 

between women and the state.    
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