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Abstract 

Awarding the License to Bill: An Argument for the Use of Qualification-Based Selection 

in the Award of Cost-Reimbursement Contract Work 

 

Cost-reimbursement contracts allow the Government to hire contractors to 

perform work where either the Government cannot define its needs with specificity or 

uncertainties in the details of performance preclude accurate cost estimates.  Under these 

circumstances, fixed-price contracts are inappropriate because binding the contractor to 

an initial price estimate would be counterproductive.  However, the Competition in 

Contracting Act (CICA) requires an agency using the tradeoff selection method to apply 

price competition, even when awarding a cost-reimbursement contract.  Although 

qualification-based selection (QBS) is likely a better fit for cost-reimbursement contracts, 

QBS has traditionally been limited to the Brooks Act’s procedures for awarding architect-

engineer services.  However, the January 2017 Sevatec decision from the Government 

Accountability Office (GAO) may provide a CICA-compliant method of conducting 

QBS.  The GAO concluded that a “highest technically rated offeror with a fair and 

reasonable price” method does not violate CICA so long as the agency considers the cost 

or price of the awardees.  Although Sevatec involved a multiple-award contract with an 

expectation of further competition for the award of individual task or delivery orders, the 

GAO’s rationale was not based on the expectation of further competition.  Even though 

differences in how CICA and the Brooks Act handle negotiations preclude agencies from 

copying the Brooks Act’s procedures in their entirety, post-Sevatec QBS could provide a 

CICA-compliant alternative to the tradeoff method for the award of cost-reimbursement 

contracts.  
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I. Introduction 

The Government often engages in useful projects where the exact details of 

performance cannot be anticipated in advance with any degree of certainty.1  These 

potentially high-risk projects raise a difficult question: How should the Government 

choose between potential contractors when it is uncertain about what or how much it 

needs, or how the work is to be carried out?  

When the Government recognizes substantial uncertainties in what is needed to 

meet its requirements, it uses a cost-reimbursement contract.  A cost-reimbursement 

contract does not bind the contractor to complete the work for a set price, but rather 

reimburses the contractor’s costs (i.e., expenses) for its “best efforts.”2  Because the 

contractor is not bound to complete the work for any specified cost, initial cost estimates 

may be an unreliable measure of what each offeror’s proposal will cost in practice.  

Nevertheless, the Competition in Contracting Act (CICA)3 requires agencies to weigh the 

estimated costs of competing proposals when choosing between offerors, even when 

selecting contractors for cost-reimbursement contracts.4 

                                                 
1 Ralph C. Nash, Identifying and Managing Risk: Is It Possible?, 28 NASH & CIBINIC REP. ¶ 12 (“[N]o 

matter what steps are taken in planning the acquisition of a new system, there is likely to be substantial risk 

that the parties have not foreseen.  . . . This is not to deny that there are some systems that have been 

developed and manufactured within or close to budget.  The problem is identifying them early in the 

acquisition process.  It is here that I disagree with the current policy.  It seems to be based on the premise 

that we are smart enough to ascertain which systems will encounter [‘unknown-unknowns’], while I do not 

believe we are that smart.”). 
2 See Vernon J. Edwards, Contract Pricing Arrangements: A Primer--Part I, 09-11 BRIEFING PAPERS 1, 11 

(“These pricing arrangements require the contractor to make its ‘best efforts’ to achieve an objective or to 

deliver a level of effort within an estimated cost.  In return for making its best efforts, the Government 

reimburses the contractor’s costs, within limits, and, if provided for in the contract, pays a fee.  The 

estimated cost is the limit of the Government’s liability for reimbursement.  If the contractor cannot finish 

the work within the estimated cost, then the Government may elect either to increase the estimated cost and 

require the contractor to continue to work or to terminate the contract.”). 
3 Competition in Contracting Act of 1984, Pub. L. No. 98-369, 98 Stat. 494 (codified at 10 U.S.C. § 2304 et 

seq. and 41 U.S.C. § 3301 et seq. (2016)). 
4 10 U.S.C. §2305 (3)(A)(ii) (“In prescribing the evaluation factors to be included in each solicitation for 

competitive proposals, the head of an agency . . . shall . . . include cost or price to the Federal Government 

as an evaluation factor that must be considered in the evaluation of proposals”); 41 U.S.C. § 3306(c)(1) 



 

2 

 

During the acquisition planning process, an agency must first determine what 

criteria it will use to select the contractor and must also determine what basis it will use 

to pay the contractor for its efforts.5  In the Federal Acquisition Regulation (FAR),6 the 

bases for payment are called the “Types of Contract,” which encompass both “fixed-

price” and “cost-reimbursement” contracts.7  In a fixed-price contract, the contractor’s 

payment is tied to its offered price, regardless of the contractor’s actual expenses.8  

Conversely, a cost-reimbursement contract bases the contractor’s payment on its actual 

expenses incurred towards completing the contract.9  The type of contract – fixed-price or 

cost-reimbursement – can affect how contractors are selected.10 

CICA defines two primary competitive methods of selecting a contractor: “sealed 

bidding” and “competitive proposals.”11  Sealed bidding is not permitted with cost-

                                                 
(“In prescribing the evaluation factors to be included in each solicitation for competitive proposals, an 

executive agency shall . . . include cost or price to the Federal Government as an evaluation factor that must 

be considered in the evaluation of proposals.”). 
5 See generally Federal Acquisition Regulation, 48 C.F.R. Part 6 (methods of selecting contractors) 

[hereinafter FAR]; FAR Part 16 (types of contract); Vernon J. Edwards, A Primer on Source Selection 

Planning: Evaluation Factors And Rating Methods, 17-8 BRIEFING PAPERS 1 (describing the difference 

between evaluation factors related to the offeror and those related to the offer). 
6 Title 48 of the Code of Federal Regulations, which implements CICA and other procurement statutes. 
7 FAR 16.101(b) (“The contract types are grouped into two broad categories: fixed-price contracts (see 

Subpart 16.2) and cost-reimbursement contracts (see Subpart 16.3).”); see generally FAR Part 16 (Types of 

Contract). 
8 FAR 16.201 (“Fixed-price types of contracts provide for a firm price or, in appropriate cases, an 

adjustable price.  Fixed-price contracts providing for an adjustable price may include a ceiling price, a 

target price (including target cost), or both.”). 
9 FAR 16.301-1 (“Cost-reimbursement types of contracts provide for payment of allowable incurred costs, 

to the extent prescribed in the contract.  These contracts establish an estimate of total cost for the purpose 

of obligating funds and establishing a ceiling that the contractor may not exceed (except at its own risk) 

without the approval of the contracting officer.”). 
10 See, e.g., FAR 14.104 (precluding the use of sealed bidding for contracts other than firm-fixed-price and 

fixed-price-with-economic-price-adjustment contracts). 
11 41 U.S.C. § 3301(b). 



 

3 

 

reimbursement contracts,12 which means that the competitive award of a cost-

reimbursement contract requires the use of competitive proposals.   

However, CICA requires cost or price to be an evaluation factor in all solicitations 

for competitive proposals,13 regardless of whether the contract is a fixed-price contract or 

a cost-reimbursement contract.  The Government Accountability Office (GAO) has 

interpreted this requirement to preclude awarding cost-reimbursement contracts without 

considering the estimated cost.14  However, the criteria for use of a cost-reimbursement 

contract (either that the agency cannot define its requirements with enough specificity, or 

that questions of performance do not permit accurate cost estimates)15 make relative 

evaluated cost a poor measure of best value.16  

Conducting a tradeoff between quality and cost forces the Government to rely on 

inherently unreliable cost estimates.  Giving undue weight to preliminary cost estimates 

can result in the Government selecting an awardee whose proposal is of lower quality 

than its competitors, and whose final costs end up exceeding what its competitors would 

have cost.  Further, the requirement to estimate the cost of all submitted proposals 

involves expenditure of Government effort to no useful purpose.  Therefore, CICA 

                                                 
12 FAR 14.104 (“Firm-fixed-price contracts shall be used when the method of contracting is sealed bidding, 

except that fixed-price contracts with economic price adjustment clauses may be used if authorized in 

accordance with 16.203 when some flexibility is necessary and feasible.”). 
13 41 U.S.C. § 3306(c)(1) (“In prescribing the evaluation factors to be included in each solicitation for 

competitive proposals, an executive agency shall . . . include cost or price to the Federal Government as an 

evaluation factor that must be considered in the evaluation of proposals.”). 
14 Boeing Sikorsky Aircraft Support, B-277263, 97-2 CPD ¶ 91 (Comp. Gen. Sept. 29, 1997). 
15 FAR 16.301-2(a). 
16 Cf. Vernon J. Edwards, The Department of Defense's Section 809 Advisory Panel: Recommendations, 30 

NASH & CIBINIC REP. NL ¶ 52 (suggesting a prohibition on price competition in the award of cost-

reimbursement contracts); Edwards, supra note 5 (“The best value determination is a prediction.  The 

Government will not know what value it will receive until contract completion, at which point it will have 

received it, whatever it turns out to be.  Source selection is about making good decisions based on sound 

predictions.”). 
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should be reinterpreted or amended to allow agencies to award at least certain cost-

reimbursement contracts on the basis of the contractor’s qualifications. 

The first section of this paper, “Cost-Reimbursement Contracts,” covers how cost-

reimbursement contracts differ from fixed-price contracts, when their use is appropriate, 

and how their nature and use make estimated cost an unreliable evaluation factor.  The 

second section of this paper, “CICA’s ‘Cost or Price’ Requirement,” covers how the 

GAO and the Court of Federal Claims have applied CICA’s requirement that every 

solicitation include cost or price as an evaluation factor, both in terms of requiring cost-

competition and a new methodology that meets the requirement without engaging in 

price-competition.  The third section of this paper, “Non-Price Bases of Award,” covers 

other existing and proposed methods of source selection that do not use price 

competition, particularly the selection of architect-engineer contractors.  Finally, the 

fourth section of this paper, “Awarding Cost-Reimbursement Contracts Without Relying 

on the Unreliable,” addresses which “non-price” method of selection would be most 

appropriate for the award of cost-reimbursement contracts and how to mitigate some of 

the potential disadvantages of that method. 

II. Cost-Reimbursement Contracts 

Unlike fixed-price contracts, cost-reimbursement contracts allocate the risk of 

cost overruns to the Government.17  Cost-reimbursement contracts allow the Government 

to reduce performance risk by assuming the cost risk.18  Because the Government 

                                                 
17 Comptroller General Warren to Capt. C. A. Cozart, United States Army, B-15593, 20 Comp. Gen. 632 

(“[T]he actual cost of the work and the risk thereof are to be assumed by the Government.”) [hereinafter 

Comptroller General Warren]; see generally John Cibinic, Jr., Stephen D. Knight, Ralph C. Nash, Cost-

Reimbursement Contracting 1-4 (4th Ed. 2014). 
18 Cf. FAR 15.306(a) (“[The cost-plus-fixed-fee] contract type permits contracting for efforts that might 

otherwise present too great a risk to contractors.”); Cibinic et al., supra note 17, at 2 (“The contractor’s 

primary financial risk is that it is required, if the government provides additional funding, to complete 
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assumes the risk of cost overruns when it uses cost-reimbursement contracts, they are 

used only when the Government cannot provide enough information for a contractor to 

determine a reasonable fixed price.19  Similarly, because they require the Government to 

pay all of the contractor’s allowable costs,20 cost-reimbursement contracts contain an 

array of mechanisms to limit the contractor’s spending.21 

a. Nature of Cost-Reimbursement vs. Fixed-Price 

The FAR defines two general categories of contract – fixed-price contracts and 

cost-reimbursement contracts.22  The fundamental difference between fixed-price and 

cost-reimbursement contracts is that fixed-price contracts assign the risk of failure to the 

contractor, whereas cost-reimbursement contracts allocate that risk to the Government.23 

Fixed-price contracts compensate contractors based on their offered prices.24  The 

types of fixed-price contract are firm-fixed-price contracts,25 fixed-price-with-economic-

                                                 
performance at no additional fee or a reduction in fee, depending on the type of cost-reimbursement 

contract.”). 
19 See FAR 16.301-2(a).   
20 See Generally, Donald P. Arnavas, Government Contract Cost Recovery, 01-06 BRIEFING PAPERS 1 

(detailing criteria for cost allowability). 
21 E.g., Cibinic et al., supra note 17, at 4 (“Over the years, the government has established elaborate 

procedures to ensure that contractors do not take advantage when their use is necessary.  . . . [S]uch detailed 

administrative requirements are considered necessary to permit the effective use of cost-reimbursement 

contracts.”). 
22 FAR 16.101(b).  Although the FAR lists incentive contracts as their own category, separate from fixed-

price or cost-reimbursement contracts, it nevertheless groups incentive contracts into fixed-price and cost-

reimbursement versions.  FAR 16.403. 
23 Compare, e.g., Edwards, supra note 2, at 8 (“The key feature of the fixed-price contract is . . . that the 

contractor must deliver an acceptable product or render an acceptable service in order to be entitled to 

payment.”) with, e.g., id. at 11 (“[Cost-reimbursement] pricing arrangements require the contractor to make 

its ‘best efforts’ to achieve an objective or to deliver a level of effort within an estimated cost.  . . . If the 

contractor cannot finish the work within the estimated cost, then the Government may elect either to 

increase the estimated cost and require the contractor to continue to work or to terminate the contract.”). 
24 FAR 16.201 (“Fixed-price types of contracts provide for a firm price or, in appropriate cases, an 

adjustable price.”). 
25 FAR 16.202-1 (the contractor receives exactly the price it offered). 
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price-adjustment contracts,26 and fix-price incentive contracts.27  As noted by key 

Government contracts commentator Vernon Edwards, 

The key feature of the fixed-price contract is not that the price is “firm” or 

“fixed,” but that the contractor must deliver an acceptable product or 

render an acceptable service in order to be entitled to payment and to keep 

any progress payments that it has received, and that the contractor is liable 

to the Government for damages if it fails to perform acceptably.28 

 

Thus, although fixed-price contracts can reward contractor efficiency, they also force the 

contractor to bear the risk that the work may prove to be more difficult than expected.29  

If the contractor’s costs exceed the contract price, the contractor must absorb the loss.30  

If the contractor fails to deliver the goods or services within the period for delivery, then 

the contract can be terminated for default.31 

In contrast to fixed-price contracts, cost-reimbursement contracts compensate 

contractors based on their actual costs.32  The types of cost-reimbursement contract are 

                                                 
26 FAR 16.203-1 (the contractor receives an amount based on its offered price, adjusted for some outside 

economic factor, such as inflation, prevailing wages, or the cost of a critical component). 
27 FAR 16.403; see also 16.403-1 (fixed-price incentive (firm target) contracts – target cost, target profit, 

and profit adjustment formula negotiated at the outset); FAR 16.403-2 (fixed-price incentive (successive 

targets) contracts – target cost and target profit amended at the “production point” of the contract). 
28 Edwards, supra note 2, at 8. 
29 E.g., FAR 15.404-4(d)(1)(ii)(B) (“The contractor assumes the greatest cost risk in a closely priced firm-

fixed-price contract under which it agrees to perform a complex undertaking on time and at a 

predetermined price.”). 
30 Office of the Under Secretary of Defense (Acquisition, Technology, and Logistics), Guidance on Using 

Incentive and Other Contract Types 8 (April 2016) (“A fixed price type contract places upon the contractor 

maximum risk and responsibility for all costs and resulting profit or loss.  If the contractor does not perform 

in an efficient manner, it may experience a loss on the contract.”) [hereinafter Guidance on Using Incentive 

and Other Contract Types]. 
31 See FAR 49.402-1(a) (Government right under fixed-price contracts to terminate for default upon failure 

to make timely delivery of the goods or services covered in the contract); FAR 49.402-1(c) (Government 

right to terminate for default based on the contractor’s “fail[ure] to . . . make progress [where] that failure 

endangers the performance of the contract.”). 
32 FAR 16.301 (“Cost-reimbursement types of contracts provide for payment of allowable incurred costs, to 

the extent prescribed in the contract.”). 
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cost contracts,33 cost-sharing contracts,34 cost-plus-fixed-fee contracts, 35 cost-plus-

incentive-fee contracts,36 and cost-plus-award-fee contracts.37  The distinguishing feature 

between the different types of cost-reimbursement contract (aside from cost-sharing 

contracts) is the nature of the profit-generating fee.38  As an accounting tool, cost-

reimbursement contracts contain an initial estimate of total cost.39  However, unlike the 

price in a fixed-price contract, the contractor is not bound by the estimated total cost.40  

Rather, the contractor is obligated only to make its “best efforts” towards completing the 

contract.41   

When selecting between offerors for a cost-reimbursement contract, the 

Government must conduct a “cost realism” analysis.42  The FAR defines “cost realism 

analysis” as “the process of independently reviewing and evaluating specific elements of 

each offeror’s proposed cost estimate to determine whether the estimated proposed cost 

                                                 
33 FAR 16.302(a) (“A cost contract is a cost-reimbursement contract in which the contractor receives no 

fee.”). 
34 FAR 16.303(a) (“A cost-sharing contract is a cost-reimbursement contract in which the contractor 

receives no fee and is reimbursed only for an agreed-upon portion of its allowable costs.”). 
35 FAR 16.306(a) (“A cost-plus-fixed-fee contract is a cost-reimbursement contract that provides for 

payment to the contractor of a negotiated fee that is fixed at the inception of the contract.”).  If the cost-

plus-fixed-fee contract is a “completion form” contract, then the contractor must successfully complete the 

work to receive the fee.  FAR 16.306(d)(1).  Conversely, if it is a “term form” contract, then the contractor 

is entitled to the fee regardless of the outcome of the work.  FAR 16.306(d)(2). 
36 FAR 16.304 (cost-plus-incentive-fee contracts).  
37 FAR 16.305 (cost-plus-award-fee contracts). 
38 Cost-plus-fixed-fee contracts use a fixed fee, cost-plus-incentive-fee and cost-plus-award-fee contracts 

tie the fee to contractor performance, and pure cost contracts do not provide a fee. 
39 FAR 16.301-1 (“These contracts establish an estimate of total cost for the purpose of obligating funds 

and establishing a ceiling that the contractor may not exceed (except at its own risk) without the approval 

of the contracting officer.”). 
40 FAR 52.232-20(d)(2) (“The Contractor is not obligated to continue performance under this contract . . . 

or otherwise incur costs in excess of the estimated cost specified in the Schedule, until the Contracting 

Officer (i) notifies the Contractor in writing that the estimated cost has been increased and (ii) provides a 

revised estimated total cost of performing this contract.”). 
41 FAR 52.232-20(a) (“The Contractor agrees to use its best efforts to perform the work specified in the 

Schedule and all obligations under this contract within the estimated cost.”). 
42 FAR 15.404-1(d)(2) (“Cost realism analyses shall be performed on cost-reimbursement contracts to 

determine the probable cost of performance for each offeror.”). 
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elements are realistic for the work to be performed.”43  With a fixed-price contract, the 

Government does not have a strong need to “look behind” a bidder’s or offeror’s 

proposed price, except to make sure that the bidder or offeror genuinely understands the 

work.44  If the bidder or offeror wins the contract, then it is required to complete the work 

and receive only the contract price as compensation.45  Conversely, in cost-

reimbursement contracts, offerors are not bound to the initial cost identified in the 

contract,46 so the Government has a much stronger incentive to look behind an offeror’s 

proposed costs in order to ensure that they are accurate.47  

Fixed-price and cost-reimbursement contracts allocate risk in different ways.  

Fixed-price contracts limit the Government’s risk by requiring the contractor to assume 

the cost risk associated with the contract, but also generally allocate the benefit of any 

cost savings to the contractor.  Conversely, cost-reimbursement contracts assign the cost 

risk to the Government, but mitigate the risk of the contractor failing to perform due to 

unanticipated costs. 

b. Use of Cost-Reimbursement Contracts 

                                                 
43 FAR 15.404-1(d)(1). 
44 Cf. FAR 15.404-1(d)(3) (allowing use of cost realism analysis in fixed-price contracts, but only for the 

purposes of evaluating performance risk and assessing the contractor’s qualifications). 
45 FAR 16.201(a) (“Unless otherwise specified in the contract, the ceiling price or target price is subject to 

adjustment only by operation of contract clauses providing for equitable adjustment or other revision of the 

contract price under stated circumstances.”). 
46 Per David Midboe, Sidestepping the Point-Estimate Fallacy: How to Improve the Quality of Government 

Procurement Decisions by Evaluating the Predictive Value of Cost Realism Analyses, 42 PUB. CONT. L.J. 

251, 254 (2013) (“When an agency evaluates a proposal for the award of a cost-reimbursable contract, an 

offeror’s proposed estimated costs are not dispositive because, regardless of the costs proposed, the 

Government is bound to pay the contractor its actual and allowable costs.”); cf. Labat-Anderson v. United 

States, 42 Fed. Cl. 806, 844 (1999) (“In awarding a cost-reimbursement contract, the cost proposal should 

not be controlling, since advance estimates of cost may not be valid indicators of final actual costs.”). 
47 FAR 15.404-1(d)(2) (requiring cost realism analysis when awarding cost-reimbursement contracts); cf. 

Labat-Anderson, 42 Fed. Cl. at 844 (“The award of cost-reimbursement contracts primarily on the basis of 

estimated costs may encourage the submission of unrealistically low estimates and increase the likelihood 

of cost overruns.”). 
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The purpose of cost-reimbursement contracts is to allow the Government to 

assume the cost risk of projects that may be too financially risky for a contractor to 

undertake on a fixed-price basis.  “The FAR makes it quite clear that the basic 

[G]overnment policy is to use the contract type that imposes sufficient risk on the 

contractor to motivate good performance, yet relieves the contractor of risks over which it 

has no control and that are unpredictable.”48  However, the Government’s assumption of 

the cost risk is not an act of altruism, but rather a security measure to ensure that the 

contractor does not cut corners or engage in other abusive practices when its costs end up 

exceeding its fixed price.49  

i. Conditions for Use of Cost-Reimbursement Contracts 

Cost-reimbursement contracts allocate the cost of any contractor inefficiency to 

the Government.50  Therefore, if the required costs of performance can be reasonably 

anticipated in advance, the Government has an incentive to award the contract on a fixed-

price basis so that the contractor will bear the risk of its own inefficiency.51  However, if 

the required costs of performance cannot be readily determined at the outset, cost-

reimbursement contracts allow the Government to assume the risk that the cost of 

performance will turn out to be substantially higher than initially anticipated.52  As 

                                                 
48 Cibinic et al., supra note 17, at 15. 
49 See generally id. at 4, 10-12 (describing the problems that can arise from using a fixed-price contract for 

work that calls for a cost-reimbursement contract). 
50 Cf. Edwards, supra note 2, at 11 (“If the contractor cannot finish the work within the estimated cost, then 

the Government may elect either to increase the estimated cost and require the contractor to continue to 

work or to terminate the contract”); id. at 17 (“The bottom line is that if the contractor tried to perform, 

there is little the Government can do to avoid having to reimburse the contractor its costs under a cost-

reimbursement arrangement”). 
51 Guidance on Using Incentive and Other Contract Types, supra note 30 at 8 (“A fixed price type contract 

places upon the contractor maximum risk and responsibility for all costs and resulting profit or loss.  If the 

contractor does not perform in an efficient manner, it may experience a loss on the contract.”). 
52 E.g., Comptroller General Warren, supra note 17 (“[T]he actual cost of the work and the risk thereof are 

to be assumed by the Government.”). 
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Edwards notes, “the Government undertakes many projects that entail a very high level of 

cost risk, and it would be unreasonable to demand or expect contractors to shoulder the 

risk associated with such projects.”53  The result of these competing policies is that cost-

reimbursement contracts are to be used only in situations where a contractor cannot be 

expected to estimate its costs with sufficient precision to submit a reasonable bid on the 

basis of a fixed price.54 

Specifically, the FAR requires that cost-reimbursement contracts be used in only 

two situations.55  The first is where the Government is incapable of defining its needs 

with enough precision to allow the use of a fixed-price contract.56  The second is where 

open questions about the means of meeting the Government’s requirements render the 

initial cost estimates too uncertain to form the basis of a fixed price.57  In the first 

situation, neither the contractor nor the Government can accurately estimate costs at the 

outset because neither know exactly what the Government will ask the contractor to do.58  

In the second situation, neither the contractor nor the Government can accurately estimate 

costs at the outset because neither know how the work will be carried out with enough 

certainty to formulate a reliable cost estimate.59  

In situations where the agency cannot define its requirements with specificity, or 

where uncertainties in the means of performance prevent accurate estimation of cost, the 

Government has several incentives to use a cost-reimbursement contract.  For example, 

the use of a cost-reimbursement contract may be the only way to get contractors to 

                                                 
53 Edwards, supra note 2, at 11. 
54 See FAR 16.301-2(a). 
55 Id. 
56 FAR 16.301-2(a)(1). 
57 FAR 16.301-2(a)(2). 
58 See FAR 16.301-2(a)(1). 
59 See FAR 16.301-2(a)(2). 
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participate in a high-risk venture where they might otherwise face insolvency should the 

project prove more expensive than anticipated.60  Similarly, even where cost risks are 

more constrained, offerors on a firm-fixed-price contract will likely include the 

anticipated cost risk in their price offer, which means that the Government pays for the 

cost risk even if that risk does not materialize.61  In the latter situation, the allocation of 

risk can potentially be addressed through an adjustable fixed price, such as through a 

fixed-price incentive contract.62  However, for endeavors with high degrees of 

uncertainty, fixed-price contracts are not a useful vehicle for undertaking the work simply 

because there are too many risks that cannot be reasonably foreseen.63  Indeed, “[the 

Department of Defense] has determined that fixed price development contracts tend to 

create situations where neither the Government nor the contractor has the flexibility 

needed to make adjustments as they learn more about what is feasible and affordable.”64 

 By their nature, cost-reimbursement contracts are subject to “overruns,” where 

the cost of performing the desired work ends up exceeding the initial cost estimate.65  

Edwards notes, “Given that a cost-reimbursement contract is used when there is high 

                                                 
60 Edwards, supra note 2, at 17. 
61 Cf. Guidance on Using Incentive and Other Contract Types, supra note 30 at 8 (“The price can actually 

be overstated under a [firm-fixed-price] contract to the extent a contractor is successful negotiating a firm-

fixed price that is inflated if risk is priced in the [firm fixed price] in an attempt to shift the cost risk to the 

Government.  . . . In addition, there is no sharing of cost savings with the Government on [firm-fixed-price] 

contracts.”). 
62 Cf. id. at 25 (“There may be instances where [fixed-price incentive] is appropriate for mature programs in 

production (even if prior production lots were priced and negotiated using [firm-fixed-price]).  If for 

example, the Government has reason to conclude (in retrospect) that there is a poor correlation between the 

price negotiated and the actual cost/price outcome realized, that should be an indicator that [fixed-price 

incentive] may be appropriate.”). 
63 Edwards, supra note 2, at 11. 
64 Guidance on Using Incentive and Other Contract Types, supra note 30 at 39. 
65 See generally Vernon J. Edwards, Cost Overrun Vs. Cost Growth: Is There A Difference? Does It 

Matter?, 22 NO. 6 NASH & CIBINIC REP. ¶ 37 (June 2008) (describing “cost overruns” as increases in cost 

for the same work and “cost growth” as an increase in the scope of the work, but noting that the two terms 

are generally used interchangeably). 
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uncertainty about costs, an overrun should not be a surprise and is not necessarily due to 

poor decisionmaking [sic] or execution during contract performance.”66  In other words, 

the Government uses cost-reimbursement contracts only when it has reason to believe 

that the work will cost significantly more than anticipated, so the swelling of costs in a 

cost-reimbursement contract is not necessarily evidence of poor performance. 

ii. Failure to Use Cost-Reimbursement 

Because cost-reimbursement contracts require the Government to pay for any 

inefficiency in the contractor’s performance, they are politically disfavored.67  Indeed, at 

least certain schools of thought may be inclined to blame the cost overruns associated 

with cost-reimbursement contracts on the contractors’ inefficiency, rather than the initial 

uncertainty associated with the use of cost-reimbursement contracts.68  However, cost 

overruns more generally result from uncertainties in the initial requirements or methods 

of performing the work.69  Attempting to use a fixed-price contract when the underlying 

work calls for a cost-reimbursement contract exposes the Government to a range of risks.  

The risks at the contract-formation stage include poor selection of contractor, and 

contractors engaging in so-called “buying-in” (offering an unrealistically low price in the 

expectation of using abusive practices to recoup the loss).  Risks in the performance stage 

                                                 
66 Edwards, supra note 2, at 17. 
67 See generally Kara M. Sacilotto, Déjà Vu All Over Again: Cost-Reimbursement Contracts Fall Out Of 

Favor (Again), But Should They?, 40 PUB. CONT. L.J. 681 (2011). 
68 Cf. White House, Office of the Press Secretary, Memorandum for the Heads of Executive Departments 

and Agencies - Subject: Government Contracting (Mar. 4, 2009), available at 

<<https://obamawhitehouse.archives.gov/the-press-office/memorandum-heads-executive-departments-and-

agencies-subject-government-contracting>> (characterizing cost-reimbursement contracts, along with sole 

source contracts, as “wasteful, inefficient, subject to misuse, or otherwise not well designed to serve the 

needs of the Federal Government or the interests of the American taxpayer”). 
69 Edwards, supra note 2, at 11-12 (“[T]he Government undertakes many projects that entail a very high 

level of cost risk, and it would be unreasonable to demand or expect contractors to shoulder the risk 

associated with such projects.  ‘Cost overruns’ are not always the result of wasteful or fraudulent practices, 

but are most often a reflection of the cost uncertainties inherent in the Government’s undertakings.”). 
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include failure to complete the work if costs exceed the fixed price and contractor 

insolvency precluding recovery of funds expended on the contract. 

Political opposition to cost-reimbursement contracts predates CICA.  In the 

1960s, the Department of Defense (DoD) sought to cut back on the use of cost-

reimbursement contracts.70  The resulting over-use of fixed-price contracts lead to 

substantial unnecessary litigation and also damaged the DoD’s underlying industrial 

base.71  Despite a short-lived course-correction in the 1970s, DoD lapsed back into 

overuse of fixed-price contracts in the 1980s.72  The A-12 Avenger II development 

project from the 1980s serves as a striking example of the failure of fixed-price contracts 

as substitutes for cost-reimbursement contracts.73  The consequences of DoD’s overuse of 

                                                 
70 E.g., Cibinic et al., supra note 17, at 5 (discussing attempts in the 1960s by the U.S. Department of 

Defense to curb its use of cost-reimbursement contracts). 
71 Id. at 6 (“By the end of the 1960s it became apparent that these policies had gone too far.  One major 

contractor was facing bankruptcy because of losses on fixed-price total package procurements, and several 

others were having serious financial difficulty.  Major contract claims determining responsibility for these 

losses were litigated in the ensuing years.”). 
72 Id. at 6-7. 
73 The contract for the development of the A-12 was awarded to McDonnell Douglas Corporation and 

General Dynamics Corporation in January 1988.  McDonnell Douglas Corp. v. United States, 182 F.3d 

1319, 1322 (Fed. Cir. 1999).  The contract provided for reimbursement on a fixed-price incentive basis, 

with a target price of $4.3 billion and a ceiling price of $4.8 billion.  Id.  By 1990, project was nearly two 

years behind schedule even though the contractors had spent nearly $3.9 billion (roughly 80% of the ceiling 

price).  General Dynamics Corp. v. United States, 563 U.S. 478, 481 (2011).  When the contractors realized 

that continued performance on a fixed-price basis would be ruinous, they requested that the contract be 

converted to a cost-reimbursement contract and offered to absorb a $1.5 billion loss.  Id.  Instead, on 

January 7, 1991, the Navy terminated the contract for default and, less than a month later, demanded the 

return of over $1.3 billion worth of progress payments.  McDonnell Douglas Corp. v. United States, 182 

F.3d at 1323-24.   

The dispute finally reached a settlement in 2014 after twenty-three years of litigation.  

Contractors, Government Settle A-12 Claims, Ask COFC For Dismissal, 56 NO. 5 GOV’T CONTRACTOR ¶ 

35 (Feb. 5, 2014).  The Government recovered a total of $400 million through discounted goods and 

services from the contracts.  The recovery was only a small portion of the $2.7 billion worth of progress 

payments that the Government had made on the contract.  General Dynamics, 563 U.S. at 481.  Moreover, 

a substantial share of that recovery effectively went towards offsetting the legal expenses that had been 

sunk into the case, which had grown to $10 million per year by 2013.  Jen DiMascio, A-12 Avenger Suit 

Reconciled, At Last, AVIATION WEEK & SPACE TECH. (Feb. 3, 2014), available at 

http://aviationweek.com/awin/12-avenger-suit-reconciled-last.   
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fixed-price contracts were so dire that, by 1988 Congress had effectively prohibited DoD 

from using fixed-price contracts for high-value technological development work.74  

Using a fixed-price contract for cost-reimbursement work risks undermining the 

effort even as early as contract formation.  Because fixed-price contracts assign the cost-

risk to the contractor, an offeror offering a fixed price for work that should be performed 

on a cost-reimbursement basis must factor the cost-risk into that price.75  However, if a 

contractor does not appreciate the risk inherent in the work, it will not know to include an 

appropriate risk factor in its price offer.  Worse, an offeror may also deliberately omit the 

risk factor from its offering price – either in a gamble that the cost risk will not 

materialize,76 or as “buying-in.”77  As a result, the inappropriate use of fixed pricing turns 

low-price offerors into potential traps because they are, at best, likely gambling 

successful performance on the hope that the cost risk will not materialize.   

                                                 
74 Joint Resolution Making Further Continuing Appropriations for The Fiscal Year 1988, and for Other 

Purposes, Pub. L. No. 100-202, §§ 8118, 101 Stat. 1329, 1329-84 (1987) (“None of the funds provided for 

the Department of Defense in this Act may be obligated or expended for fixed price-type contracts in 

excess of $10,000,000 for the development of a major system or subsystem unless the Under Secretary of 

Defense for Acquisition determines, in writing, that program risk has been reduced to the extent that 

realistic pricing can occur.”).   
75 Cibinic et al., supra note 17, at 4 (“With projects calling for the development of new products there be 

significant technological uncertainties.  To obtain financial protection in such projects using a fixed-price 

contract, the contractor would have to include large contingencies in its fixed price.”); Guidance on Using 

Incentive and Other Contract Types, supra note 30, at 8 (“The price can actually be overstated under a 

[firm-fixed-price] contract to the extent a contractor is successful negotiating a firm-fixed price that is 

inflated if risk is priced in the [firm fixed price] in an attempt to shift the cost risk to the Government.). 
76 Cibinic et al., supra note 17, at 4 (“To obtain financial protection in such projects using a fixed-price 

contract, the contractor would have to include large contingencies in its fixed price.  . . . [M]ore often than 

not, competitive pressures and optimism have resulted in the absence of contingencies.”). 
77 See FAR 3.501-1 (“‘Buying-in’ . . . means submitting an offer below anticipated costs, expecting to . . . 

[i]ncrease the contract amount after award (e.g., through unnecessary or excessively priced change orders); 

or . . . [r]eceive follow-on contracts at artificially high prices to recover losses incurred on the buy-in 

contract.”); cf. Cibinic et al., supra note 17, at 4 (“[M]ore often than not, competitive pressures and 

optimism have resulted in the absence of contingencies.  The result is that when problems are encountered, 

the fixed-price contractor looks for ways to cut costs or increase the price.”). 
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If the cost risk materializes during performance, the Government will have to 

choose whether to complete the work or cut its losses through a termination process.78  

Although this is the same choice the Government faces when a cost-reimbursement 

contract experiences an overrun, the fixed-price context includes the complication of a 

contractor selected, at least in part, on the basis of its unrealistically low offering price.  

Moreover, the termination process for a fixed-price contract may take the form of a 

termination for default.79  If the Government chooses to continue contract performance, it 

may have the option of converting the fixed-price contract into a cost-reimbursement 

contract.80  If, on the other hand, the Government chooses to terminate the contract for 

default, it may find itself weighed down with costly and unnecessary litigation.81 

c. Controlling Costs in Cost-Reimbursement Contracts 

The cost estimate included in a cost-reimbursement contract performs two 

important functions during performance.  First, fully funded cost-reimbursement 

contracts contain the Limitation of Costs clause,82 which establishes the cost estimate as a 

cost ceiling that the contractor generally cannot exceed without the contracting officer’s 

                                                 
78 See Cibinic et al., supra note 17, at 10-12 (discussing the Government’s options when the contractor goes 

over-budget on a fixed price contract – conversion from fixed-price to cost-reimbursement, “extraordinary 

contractual relief,” requiring the contractor to perform while litigating the amount of compensation, or 

terminating for default). 
79 Cf. Edwards, supra note 2, at 17 (“Thus, under a cost-reimbursement contract, the contractor is 

practically guaranteed that it will be reimbursed for its allowable costs if it makes its best efforts to perform 

in accordance with the terms of the contract.”); but cf. FAR 49.403 (establishing procedures for default 

termination of cost-reimbursement contracts). 
80 E.g., General Dynamics v. United States, 229 Ct. Cl. 399, 400-01 (1982) (The Federal Aviation 

Administration converted a fixed-price contract for radar-equipment to a cost-reimbursement contract that 

included a promise by the contractor to perform for under $12.8 million.  This “hybrid” structure required 

the Government to pay the contractor’s reasonable costs, but also obligated the contractor to reimburse the 

Government’s reprocurement costs when it failed to perform.). 
81 Cf., e.g., Cibinic et al., supra note 17, at 6 (“By the end of the 1960s it became apparent that these 

policies had gone too far.  One major contractor was facing bankruptcy because of losses on fixed-price 

total package procurements, and several others were having serious financial difficulty.  Major contract 

claims determining responsibility for these losses were litigated in the ensuing years.”). 
82 FAR 52.232-20 (Limitation of Costs clause); FAR 32.706-2(a). 
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permission.83  Second, the cost estimate serves as a basis for calculating the contractor’s 

fee, especially when the Government changes the scope of the work84 or uses an 

incentive fee structure.85  However, the cost ceiling is not an effective measure for 

controlling costs because the contractor is not obligated to complete the work within the 

ceiling cost.86  Moreover, attempts to save money through lower fee amounts may not be 

efficient because performance costs are the primary driver of expense to the Government. 

In addition to establishing a cost-ceiling, the Limitation of Costs clause requires 

the contractor to notify the Government when it has reason to believe that final 

performance will be more expensive or substantially less expensive than originally 

anticipated.87  This notification process enables the Government to adjust the cost ceiling 

or terminate the contract before the contractor reaches the original cost ceiling.88 

By itself, the contract’s cost-ceiling does not provide an effective protection 

against cost overruns because the contractor is not obligated to complete the contract 

work within the contractual cost ceiling.89  When a contractor reaches the cost ceiling 

                                                 
83 FAR 52.232-20(d)(1)(i) (“Except as required by other provisions of this contract . . . [t]he Government is 

not obligated to reimburse the Contractor for costs incurred in excess of [] the estimated cost specified in 

the Schedule.”). 
84 Guidance on Using Incentive and Other Contract Types, supra note 30, at 13 (“Fee under a [costs-plus-

fixed-fee] contract is a function of the estimated target cost a fixed amount established as a percentage of 

that cost as a fee.  Prior to contract performance, the fee percentage is established and applied to the 

estimated cost, setting the dollar value for the fixed fee.  The fixed fee does not change unless the contract 

is modified to change something in the requirement.”). 
85 FAR 52.216-10(a)(1) (“‘Target cost,’ . . . means the estimated cost of this contract as initially 

negotiated.”). 
86 Cf. FAR 52.232-20(d)(2) (“The Contractor is not obligated to continue performance under this contract 

(including actions under the Termination clause of this contract) or otherwise incur costs in excess of the 

estimated cost specified in the Schedule.”). 
87 FAR 52.232-20(b)(2) (“The Contractor shall notify the Contracting Officer in writing whenever it has 

reason to believe that . . . [t]he total cost for the performance of this contract, exclusive of any fee, will be 

either greater or substantially less than had been previously estimated.”). 
88 Cf. Steven W. Feldman, Cost Overruns, 03-08 BRIEFING PAPERS 1, at *8 (“Once the agency learns that 

the contractor might be in an overrun status, it can decide to inform the contractor how and whether it 

should continue the effort.”). 
89 FAR 52.232-20(d)(2). 
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without completing the work, the Government must choose between accepting partial 

performance (which may entail writing off the incurred costs as a loss) or investing more 

funding into the work in the hopes of reaching completion.90  Indeed, the cost ceiling in 

an incrementally funded contract is tied to funding, increasing during performance as 

funding becomes available.91  Thus, cost ceilings are best-viewed as an accounting tool to 

ensure that the Government knows where its money is going and when.92  

The initial cost estimate is also an important accounting tool for adjusting the fee 

amount when issuing a change order.93  Although fixed fees are not subject to adjustment 

based on the contractor’s actual costs, the Government will adjust the fixed fee to account 

for changes in the scope of work during performance.94  A similar process applies to cost-

plus-incentive-fee contracts, where a change order can result in adjustments to the target 

cost, target fee, and the minimum and maximum fees.95 

                                                 
90 Cf. id. (“The Contractor is not obligated to continue performance under this contract (including actions 

under the Termination clause of this contract) or otherwise incur costs in excess of the estimated cost 

specified in the Schedule, until the Contracting Officer (i) notifies the Contractor in writing that the 

estimated cost has been increased and (ii) provides a revised estimated total cost of performing this 

contract.  If this is a cost-sharing contract, the increase shall be allocated in accordance with the formula 

specified in the Schedule.”). 
91 Incrementally funded cost-reimbursement contracts contain the Limitation of Funds clause in place of the 

Limitations of Costs clause.  See FAR 32.706-2.  The Limitation of Funds clause uses allocated funding as 

the relevant cost ceiling and fulling anticipates that the cost ceiling will be raised during contract 

performance.  Cf. FAR 52.232-22(b) (“The parties contemplate that the Government will allot additional 

funds incrementally to the contract up to the full estimated cost to the Government specified in the 

Schedule, exclusive of any fee.”). 
92 Cf. FAR 16.301-1 (emphasis added) (“These contracts establish an estimate of total cost for the purpose 

of obligating funds and establishing a ceiling that the contractor may not exceed (except at its own risk) 

without the approval of the contracting officer.”). 
93 Cf. Guidance on Using Incentive and Other Contract Types, supra note 30 at 13 (“Fee under a [cost-plus-

fixed-fee] contract is a function of the estimated target cost—a fixed amount established as a percentage of 

that cost as a fee.  Prior to contract performance, the fee percentage is established and applied to the 

estimated cost, setting the dollar value for the fixed fee.  The fixed fee does not change unless the contract 

is modified to change something in the requirement.”). 
94 FAR 16.306(a) (“The fixed fee does not vary with actual cost, but may be adjusted as a result of changes 

in the work to be performed under the contract.”); Guidance on Using Incentive and Other Contract Types, 

supra note 30, at 13. 
95 FAR 52.216-10(d). 
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Although fees require the Government to pay more than the cost of the work, 

limiting the fee is not necessarily advantageous.  The FAR notes unambiguously: 

Negotiations aimed merely at reducing prices by reducing profit, without 

proper recognition of the function of profit, are not in the Government’s 

interest.  Negotiation of extremely low profits, use of historical averages, 

or automatic application of predetermined percentages to total estimated 

costs do not provide proper motivation for optimum contract 

performance.96 

 

This admonition applies both in the context of fixed-price contracts and cost-

reimbursement contracts.97  In a cost-reimbursement context, the profit-generating fee is 

especially important because it encourages the contractor to complete the contract.98  

Further, the cost-plus-incentive-fee structure can control costs by tying the contractor’s 

profits to its ability to rein in costs.99 

Of course, the utility of profit as an incentive is not unbounded.  For example, a 

fee that is equal to or greater than the actual costs incurred would likely represent a far 

greater expenditure than any savings it might have occasioned.  Therefore, the FAR 

limits fixed fees to 15% of the total expected costs in research and development 

contracts100 and to 10% in all other cost-plus-fixed-fee contracts.101 

Because the cost ceiling is ineffective for controlling costs, regardless of how the 

contract is awarded, the Government must rely on other methods.  Administration of a 

                                                 
96 FAR 15.404-4(a)(3). 
97 See FAR 15.404-4(a) (“This subsection prescribes policies for establishing the profit or fee portion of the 

Government prenegotiation objective in price negotiations based on cost analysis.”). 
98 Cf. Edwards, supra note 2, at 11 (“If the contract provides for payment of a fee, the contractor is entitled 

to the entire fee only upon completion of the work.”); but cf. id. at 18 (discussing completion form and term 

form of cost-plus-fixed-fee contracts). 
99 E.g., FAR 16.405-1(a) (“The formula provides, within limits, for increases in fee above target fee when 

total allowable costs are less than target costs, and decreases in fee below target fee when total allowable 

costs exceed target costs.  This increase or decrease is intended to provide an incentive for the contractor to 

manage the contract effectively.”). 
100 FAR 15.404-4(c)(4)(i). 
101 FAR 15.404-4(c)(4)(iii). 
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cost-reimbursement contract involves much closer oversight by the Government than that 

of a fixed-price contract.102  As a result, the FAR requires that, when the Government 

plans to use a cost-reimbursement contract, it must have adequate resources set aside to 

oversee the performance of the contract.103  Additionally, the Government generally 

imposes certain Cost Accounting Standards on large cost-reimbursement contracts.104 

d. Price Competition is Contrary to the Intended Use of Cost-

Reimbursement Contracting 

As described above, cost-reimbursement contracts are used when offerors cannot 

be expected to generate reliable cost estimates on which to base their price offers due to 

uncertainty in either the Government’s requirements or how the work is to be carried 

out.105  Different technical proposals may result in different sources of cost overruns (i.e., 

unanticipated costs not included in the original cost estimate).106  Moreover, not all 

sources of cost overruns can be anticipated in advance.107  As a result, differences in 

evaluated “most probable cost,” even considering cost realism analysis, are unlikely to 

represent the true differences in final cost.108  Thus, selecting a less qualified contractor 

                                                 
102 See, e.g., FAR 16.301-3(a)(4)(ii) (calling for continued Government surveillance of the contractor 

during performance); also Cibinic et al., supra note 17, at 761 (Noting that, in contrast to fixed-price 

contracts, the administration of cost-reimbursement contracts, “frequently involves extensive 

communication between the government and the contractor during performance.”). 
103 FAR 16.301-3(a)(4). 
104 See 48 C.F.R. 9903.201-1 (identifying which contracts are subject to the Cost Accounting Standards); 

generally Karen L. Manos, Government Contract Costs & Pricing, Vol. 2, §§ 60:1-83:5 (2d Ed. 2009); 

Roger N. Boyd & Jeffrey M. Villet, Cost Accounting Standards Fundamentals, 96-12 BRIEFING PAPERS 1 

(discussing application and interpretation of the cost accounting standards). 
105 See FAR 16.301-2(a). 
106 Cf. Midboe, supra note 46, at 269-70 (explaining how uncertainties in the initial cost estimate can 

undermine a tradeoff decision by overstating or understating the premium that would be paid for the 

technically superior performance of the higher technically rated proposal). 
107 Cf. Feldman, supra note 88, at *3 (“Many cost overruns result precisely because of the performance 

uncertainties inherent in cost-reimbursement contracts.  The contract value is estimated, not fixed, and 

neither party has a crystal ball capable of foreseeing the final costs.”). 
108 Cf. Midboe, supra note 46, at 256 (“The current law governing cost realism analyses relies too heavily 

upon a single point-estimate that represents the probable cost, even though this point-estimate does not 
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because of its lower estimated cost risks sacrificing performance for a cost advantage that 

may not materialize. 

Not all cost estimates are created equal.  Cost estimates can be generated through 

several means.109  The GAO’s Cost Estimating and Assessment Guide identifies three 

primary methods of estimating cost – estimating by analogy, by engineering build-up, 

and by the parametric method.110  Estimates by analogy use similar programs as a 

benchmark for deriving a cost estimate, adjusting the expected cost to take into account 

differences in the program.111  Engineering build-ups construct an estimate by adding up 

the costs of the individual components of the work.112  The parametric method operates 

by developing a statistical comparison between cost-drivers on prior programs and then 

applying those models to the program at hand.113  

Although cost estimates based on engineering build-ups are the most reliable, they 

are not suitable for use with cost-reimbursement contracts.114  Notably, the GAO 

recommends that, in order to use the engineering build-up method, “the product 

specification must be well known and stable.”115  Because cost-reimbursement contracts 

are intended to address specifications that are not well-known and stable, engineering 

build-up is not likely to be a viable method of cost analysis when awarding a cost-

                                                 
communicate to federal decision makers how good of a guess that point-estimate is, or, in other words, to 

what degree the point-estimate is accurate and precise.”). 
109 See generally id. at 259-61. 
110 U.S. Gov’t Accountability Office, GAO Cost Estimating and Assessment Guide: Best Practices for 

Developing and Managing Capital Program Costs 107-08 (2009) [hereinafter GAO Cost Guide].  The Cost 

Estimating and Assessment Guide also identifies expert panels, extrapolation from prototypes, and learning 

curves as potential methods of generating a cost estimate.  GAO Cost Guide at 108. 
111 Id. at 108-09. 
112 Id. at 110. 
113 Id. at 112. 
114 Cf. id. at 111-12 (“Some disadvantages of the engineering build-up method are that . . . it is not flexible 

enough to answer what-if questions . . . new estimates must be built for each alternative . . . [and] all 

product and process changes must be reflected in the estimate.”). 
115 Id. at 111. 



 

21 

 

reimbursement contract.  The other methods of cost estimation identified in the GAO’s 

Cost Estimating and Assessment Guide are less reliable than the engineering build-up 

method and are also more appropriate for estimating program costs rather than the costs 

of a specific proposal.116  

In addition to the inherent unreliability of initial cost estimates, contractors may 

understate their estimated costs in order to improve their odds of winning in a 

competitive source selection.117  Although the Government has the right to ignore an 

offeror’s cost estimate by engaging in a “cost realism” analysis, Formation of 

Government Contracts notes that contracting officers will often take the offerors’ costs 

estimates at face value.118  Using the contractor’s low estimate creates risk for the 

Government because, unlike in a fixed-price contract, the contractor is not obligated to 

complete the contract at the cost it named in its proposal.119  Thus, the Government will 

either end up paying the full cost of the work or it will end up paying most of the 

contractor’s estimate, but without receiving the work.120  Although the Government’s 

                                                 
116 See generally id. at 108-121.  Developing an estimate by analogy involves comparing the requirements 

of the program to a similar prior program.  GAO Cost Guide, supra note 110, at 108-09; but see Midboe, 

supra note 46, at 260 (discussing the use of analogies for developing price estimates for specific proposals).  

The parametric method involves taking statistical information about multiple prior programs and applying 

those trends to the specifics of the current program.  GAO Cost Guide, supra note 110, at 112. 
117 E.g., Feldman, supra note 88, at *3 (“[V]endors, feeling competitive pressures to propose low cost 

estimates, may make overly optimistic claims on inherently uncertain projects.  Inaccurate cost predictions 

have a low chance of success and increase the potential for an overrun.  Vendors can submit such proposals 

even with no intent of improperly “buyingin’ [sic].”). 
118 John Cibinic, Jr., Ralph C. Nash, Jr., Christopher R. Yukins, Formation of Government Contracts 1247 

(4th Ed. 2011) (“[C]ontracting officers generally award contracts based on the cost estimate submitted by 

the contractor in the competitive process rather than any higher probable cost that was arrived at by the 

cost-realism analysis.”). 
119 FAR 52.232-22(f)(2)(i) (“The Contractor is not obligated to continue performance under this contract 

(including actions under the Termination clause of this contract) or otherwise incur costs in excess of . . . 

[t]he amount then allotted to the contract by the Government.”). 
120 Cf. Guidance on Using Incentive and Other Contract Types, supra note 30, at 14 (“In the completion 

form, if the goal or target is not reached at the estimated cost, the Government retains the option of 

providing additional funds for completion to the contractor without increasing the fee earned.”). 
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own estimates are not infallible, they at least base the award on a neutral estimate of the 

likely cost of an offeror’s work rather than on the offeror’s ability to pick a number. 

On the matter of the contract’s fee structure, a higher cost estimate may allow a 

contractor to negotiate a higher fee.121  It also makes it easier for the contractor to meet its 

target cost in a cost-plus-incentive-fee contract.122  However, the fee is not the primary 

driver of expense to the Government, but rather the contractor’s incurred costs.123  

III. CICA’s “Cost or Price” Requirement 

The absurdity of conducting price competition for cost-reimbursement contracts 

raises the question of whether CICA’s cost or price requirement prohibits limiting 

competition to non-price factors.   

In the context of cost-reimbursement contracts, the GAO has found that CICA’s 

cost or price requirement is not satisfied with an evaluation only of the reliability of 

offeror’s cost estimates, but rather requires evaluation of the specific amounts 

estimated.124  Similarly, in the context of fixed-price contracts, the GAO found that an 

agency must give greater weight to price than simply accepting any price that is within 

the agency’s budget.125  This requirement was assumed to mandate price competition 

between offerors.  However, recent bid protest decisions at the GAO and the Court of 

Federal Claims have recast the requirement in a new light.  These decisions indicate that 

agencies may utilize a “highest technically rated offeror with a fair and reasonable price” 

                                                 
121 Cf. id. at 13 (“Prior to contract performance, the fee percentage is established and applied to the 

estimated cost, setting the dollar value for the fixed fee.  The fixed fee does not change unless the contract 

is modified to change something in the requirement.”). 
122 Cf. FAR 52.216-10(b)(1) (“‘Target cost’ . . . means the estimated cost of this contract as initially 

negotiated”). 
123 Cf. FAR 15.404-4(c)(4)(i), (iii) (limiting fixed fee to 15% of anticipated costs in research and 

development contracts and 10% in other types of cost-plus-fixed-fee contracts). 
124 See generally Boeing Sikorsky Aircraft Support, supra note 14. 
125 See generally Electronic Design, Inc., B-279662.2 et al., 98-2 CPD ¶ 69 (Comp. Gen. Aug. 31, 1998). 
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method of awarding contracts without violating the requirement to consider cost or 

price.126  Although both protests involved multiple-award indefinite delivery, indefinite-

quantity (IDIQ) contracts,127 neither decision relied upon that fact.128  If a comparable 

form of cost analysis could be developed in the single-award cost-reimbursement context, 

it could allow CICA-compliant cost analysis without conducting competition between 

unreliable cost estimates.129  

a. Mandatory Price Competition  

Under the GAO’s interpretation of CICA, an agency must consider the estimated 

cost of an offeror’s technical proposal when awarding a cost-reimbursement contract.130  

                                                 
126 Sevatec, Inc., B-413559.3 et al., 2017 CPD ¶ 3 (Comp. Gen. Jan. 11, 2017), at *6 (“Based on the facts 

before us, we find nothing improper about the agency’s price evaluation.  . . . [T]his procurement does not 

involve a tradeoff and the agency’s price evaluation will consist of determining the fairness and 

reasonableness of multiple aspects of the highest rated offerors’ proposed rates.”); cf. Octo Consulting 

Group, Inc. v. United States, 117 Fed. Cl. 334, 361 (2014) (“[H]ad the Solicitation called for a traditional 

trade-off analysis, it could have been arbitrary and capricious not to consider price, but because the 

Solicitation was clear that it was evaluated for Highest Technically Rated Offerors with Fair and 

Reasonable Pricing, the Agency did not err.”). 
127 Octo Consulting Group, 117 Fed. Cl. at 336; Sevatec, supra note 126, at *1.   

IDIQ contracts, also known as “umbrella contracts,” issue the contract work through piecemeal 

orders over the course of the contract, rather than through a comprehensive initial statement of work.  See 

FAR 16.501-2 (describing indefinite-delivery contracts generally); FAR 16.504 (describing indefinite-

delivery, indefinite-quantity contracts).  Multiple-award umbrella contracts provide for the award of a 

single contract to multiple offerors.  See, e.g., FAR 16.504(c) (establishing a preference for multiple awards 

on indefinitely delivery contracts).  The Government can then place task orders for services or delivery 

orders for goods against the umbrella contract.  FAR 16.505(a).  Multiple-award contracts call for 

competition at the task-or-delivery-order-level through a requirement for a “fair opportunity” to the 

awardees of the umbrella contract.  FAR 16.505(b)(1). 
128 See, e.g., Sevatec, supra note 126, at *7 (“Under the circumstances here, the RFP’s source selection 

methodology -- which only considers the prices of the highest-rated offerors, and considers the prices 

insofar as they are ‘fair and reasonable’ -- conforms with the agency’s requirements to consider price under 

CICA.  Insofar as the proposed source selection process considers the price of every awardee (and rejects 

those firms that lack fair and reasonable pricing), the agency has satisfied its requirement to consider price 

to the government.”). 
129 Cf. Vernon J. Edwards & Ralph C. Nash, Postscript: Highest Technically Rated Offerors with Fair and 

Reasonable Pricing–The GAO’s Sevatec Decision, 31 NASH & CIBINIC REP. NL ¶ 13 [hereinafter 

Postscript: Highest Technically Rated Offerors with Fair and Reasonable Pricing] (advocating the use of 

the highest technical rating with a fair and reasonable price for single-award contracts).   
130 Boeing Sikorsky Aircraft Support, supra note 14, at *3, *8. 
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For want of an alternative to the tradeoff process,131 the “cost-or-price” requirement acts 

as a requirement for price competition in the award of cost-reimbursement contracts.132 

The most prominent decision on the issue of the application of the “cost or price” 

requirement to cost-reimbursement contracts, Boeing Sikorsky Aircraft Support, involved 

a contract for the maintenance and operation of the Special Operations Command’s 

(SOCOM) logistics support activity.133  The planned work included the drafting of 

statements of work based on agency statements of objectives, so the technical evaluation 

scoring was based on offerors’ draft statements of work.134  The cost evaluation operated 

on a risk-oriented scale (“high, moderate, and low-risk”) rather than an estimated total 

cost.135  SOCOM selected Raytheon due to its higher rating for management,136 and 

BSAS protested that SOCOM failed to consider its total evaluated cost.137  

The GAO sustained the protest.138  The GAO reasoned that a system of evaluation 

criteria that fails to consider total cost violates CICA and, therefore, is per se 

                                                 
131 Cf. Sevatec, supra note 126, at *6 (“Those decisions cited by the protesters where our Office has found 

that considering only the reasonableness of an offeror's price proposal is an insufficient consideration of 

price, involved post-award protests under solicitations that used tradeoff source selection processes, not 

present here.”). 
132 See Checchi and Company Consulting, Inc., B-285777, 2001 CPD ¶ 132 (Comp. Gen. Oct. 10, 2000), at 

*3 n.4 (sustaining the protest on other grounds, but reminding the agency to consider relative cost during 

the corrective action). 
133 Boeing Sikorsky Aircraft Support, supra note 14, at *1. 
134 Id. at *2 (“As part of their proposals, offerors were required to respond to seven sample tasks, six of 

which were included in the RFP, and the seventh was provided 2 weeks before the closing date in order to 

simulate the quick reaction environment in which the SOFSA operates.  . . . The technical area was 

evaluated on the basis of the seven sample tasks, six of which were of equal value, while the seventh (the 2-

week deadline task) was slightly more important than the others.”). 
135 Id. at *3 (“The cost evaluation was designed to assess each offeror’s ability to accurately estimate the 

cost of completing logistics support tasks and the overall cost of the offeror’s proposal.  In its evaluation, 

the agency used a scale similar to that for performance risk (high, moderate, and low risk) and based the 

evaluation on four factors: award fee, cost realism, labor, and overhead.”). 
136 Id. at *4. 
137 Id. at *7 (“BSAS has raised two main challenges to the cost evaluation: first, that it failed to take into 

account the most probable cost of the proposals and, second, that it was based on the erroneously increased 

costs attributable to labor hours.”). 
138 Id. at *1 (“An evaluation and source selection which fails to give significant consideration to cost is 

inconsistent with CICA and cannot serve as the basis for a reasonable source selection.”). 
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unreasonable.139  Although SOCOM argued that the solicitation called only for evaluation 

of cost risk and not overall cost, the GAO disagreed, arguing that both the solicitation and 

CICA required the agency to consider “the most probable total cost of the competing 

proposals.”140  Thus, the agency’s failure to consider the total estimated costs when 

comparing the offerors’ proposals resulted in a defective award decision.141 

Boeing Sikorsky Aircraft Systems dealt with a situation where the agency had 

failed to consider the offerors’ total costs.142  However, consideration of an offeror’s total 

costs could take the form of a “pass/fail” analysis of whether the cost is too high, without 

comparing the costs of the competing offerors.  Electronic Design, Inc. established that 

failure to compare offerors’ prices or costs in a tradeoff process violates CICA.143  

Electronic Design, Inc. involved a fixed-price contract for equipment upgrades for 

several U.S. Navy ships.144  The solicitation indicated that the Navy planned to award to 

the offeror with the best technical proposal, so long as its management proposal was 

acceptable and its price was within the Navy’s budget.145  The Navy selected the highest 

                                                 
139 Id. at *8. 
140 Id. (emphasis added). 
141 Id. (“[T]he cost evaluation was defective in not considering the most probable total cost of the 

competing proposals, under both the terms of the [Request for Proposals] and the statutory requirement that 

cost must be given significant consideration in award decisions.”). 
142 Although cost and price are distinct concepts, FAR subpart 15.4, which deals with price evaluation of 

negotiated contracts, defines “price” to include “cost plus any fee or profit applicable to the contract type.” 

FAR 15.401. 
143 See, e.g., Vernon J. Edwards & Ralph C. Nash, Price As A “Significant” Evaluation Factor: Has The 

GAO Misinterpreted CICA?, 20 NO. 8 NASH & CIBINIC REP. ¶ 40. 
144 Electronic Design, Inc., supra note 125, at *1. 
145 Id. at *2.  The Navy reserved the right to award to a lower priced, lower rated offeror “if that offer 

represents the best value to the Government.” Electronic Design, Inc., supra note 125, at *2.  However, 

post-award, the Navy asserted that it had awarded based only on the awardee’s higher technical rating.  Id. 

at *5. 
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rated offeror, Litton Industries.146  Electronic Design, Inc. (EDI), the lowest-priced 

offeror, protested that the agency had failed to consider price.147 

The GAO sustained EDI’s protest on the basis that the agency’s consideration of 

price was nominal and therefore inconsistent with CICA.148  Although the agency 

considered price as a basic criterion for eligibility, “anything less would be to ignore 

price completely.”149  The GAO determined that the agency’s de minimis consideration 

was insufficient to meet CICA’s required evaluation of cost or price.150  

The outcomes in CACI, Inc.-Federal151 and Information Ventures, Inc.152 are 

illustrative of the fundamental problem.  In CACI, the agency planned to use the Lowest-

Price Technically Acceptable (LPTA) method to award a contract with both fixed-price 

and cost-reimbursement components, on the basis of the prices of the fixed-price 

components.153  The GAO sustained the protest on the grounds that the solicitation was 

defective because it did not call for an evaluation of the cost of the cost-reimbursement 

components.154  However, the GAO also upheld the agency’s plan to use the LPTA 

selection method, even though the “price” in question would include cost-reimbursement 

components.155  In Information Ventures, the GAO upheld the cost evaluation of a sample 

                                                 
146 Id. at *4. 
147 Id. at *4, *6.  EDI’s initial basis for protest was that the Navy had miscalculated its price offer, so the 

price premium for the highest-rated offer was substantially higher than the Navy had believed when 

conducting its tradeoff analysis.  Electronic Design, Inc., supra note 125, at *5.  In response, the Navy 

argued that it had not conducted a tradeoff, but had made the award based solely on the awardee’s higher 

technical rating, as authorized by the solicitation.  Id.  EDI amended its protest, arguing that the Navy’s 

method of price evaluation was inconsistent with CICA.  Id. 
148 Id. at *6. 
149 Id. 
150 Id. (“We conclude that the Navy’s evaluation and source selection decision did not give significant 

consideration to price, and therefore was inconsistent with CICA and cannot form the basis for an award.”). 
151 CACI, Inc.-Federal., B-413028 et al., 2016 CPD ¶ 238 (Comp. Gen. Aug. 3, 2016).   
152 Information Ventures, Inc., B-299255, 2007 CPD ¶ 80 (Comp. Gen. Mar. 19, 2007). 
153 See CACI, supra note 151, at 1-3. 
154 Id. at *5. 
155 Id. at *10. 
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task order for the award of a cost-plus-fixed-fee contract.156  Although it acknowledged 

that the sample task order was borderline useless for evaluating cost, the sample task 

order was the least-bad method of meeting CICA’s cost or price requirement.157 

The requirement that price must be more than just a pass/fail eligibility criterion 

creates a requirement for price competition.  If price is more than a pass/fail threshold, 

then an offeror must be able to improve its chances of winning the contract by lowering 

its price.  For that to occur, however, an offeror must be able to win on the basis of its 

lower price even if another offeror would win on non-price factors.  Because this analysis 

requires direct comparison between competing offerors’ price proposals, this is called 

“price competition.”  

b. Sevatec and Pass/Fail Price Analysis 

A recent set of decisions at the GAO and Court of Federal Claims shows that an 

agency does not necessarily have to conduct price competition to satisfy the cost or price 

requirement.  The Octo Consulting Group decision at the Court of Federal Claims and the 

Sevatec decision from the GAO both upheld the “highest technically rated offeror with a 

fair and reasonable price” method of selection.158  Both protests involved multiple-award 

                                                 
156 Information Ventures, supra note 152, at *3 (“Although the sample task here is not reflective of the full 

range of services that the agency may order under the contracts to be awarded, we are not persuaded that it 

is not sufficiently typical of the work to be performed to furnish a meaningful basis for a comparison of 

costs.”). 
157 Id. at *3 n.2 (internal citations omitted) (“We recognize that a sample task is of more limited utility in 

performing a cost evaluation of a cost-reimbursement contract than in performing a price evaluation under 

a fixed-price contract given that the cost information furnished is not binding; we nonetheless think that 

there are circumstances in which, due to the absence of a viable alternative approach for evaluating the cost 

differences between proposals, use of a sample task is unobjectionable.”). 
158 Octo Consulting Group, Inc. v. United States, 117 Fed. Cl. 334, 361 (2014) (“The court agrees with 

defendant that had the Solicitation called for a traditional trade-off analysis, it could have been arbitrary 

and capricious not to consider price, but because the Solicitation was clear that it was evaluated for Highest 

Technically Rated Offerors with Fair and Reasonable Pricing, the Agency did not err.”); Sevatec, supra 

note 126, at *6 (“Based on the facts before us, we find nothing improper about the agency’s price 

evaluation.  As explained by the agency, this procurement does not involve a tradeoff and the agency’s 
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umbrella contracts where the offerors with the highest technical ratings would be added 

to the umbrella contract so long as their proposed prices were “fair and reasonable.”159 

Octo Consulting Group dealt with the Government’s first attempt to use highest 

technically rated offeror with a fair and reasonable price.160  There, the GSA was seeking 

to add contractors to its “One Acquisition Solution for Integrated Service – Small 

Business” (OASIS SB) vehicle.161  Awards were to be made based on a self-scoring 

system where offerors would rate themselves based on a Scoring Table included in the 

solicitation.162  The GSA would double-check the Top 40 offerors’ self-scoring and make 

adjustments, and then evaluate whether their pricing was fair and reasonable.163  Any 

offeror whose proposed pricing was found not to be fair and reasonable would be 

removed from consideration.164  Octo Consulting Group was not selected for an award 

and protested on multiple grounds, including the GSA’s failure to consider its price.165 

The Court denied Octo’s protest and rejected its argument that the GSA was 

required to consider its price.166  The Court distinguished the prior case law by noting that 

the prior cases had dealt with the tradeoff basis of award.167  Under OASIS SB’s 

evaluation scheme, unlike a tradeoff, Octo’s low ranking in the technical criteria rendered 

                                                 
price evaluation will consist of determining the fairness and reasonableness of multiple aspects of the 

highest rated offerors’ proposed rates.”). 
159 Octo Consulting Group, Inc. v. United States, 117 Fed. Cl. at 337-38; Sevatec, supra note 126, at *1-2. 
160 Octo Consulting Group, 117 Fed. Cl. at 337. 
161 Id. at 336. 
162 Id. at 338. 
163 Id. at 338-39. 
164 Id. at 339.   
165 Id. at 342; id. at 357. 
166 Id. at 357. 
167 Id. at 361. 
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it ineligible for award regardless of its price.168  The Court also noted that, “protestor 

does not allege that the Agency did not consider the price for the eventual awardees.”169 

The Court’s reasoning in Octo Consulting Group faced criticism in the 

Government Contracting legal community.170  Indeed, a partner at Arent Fox LLP’s 

Government Contractor Services Group reasoned that, notwithstanding the Court’s 

approval, “GSA’s unique methodology in OASIS SB was of questionable legality 

because of its failure to make price an evaluation factor.”171  However, the GAO ended 

up endorsing the Court’s conclusion.172  

The Sevatec protest at the GAO dealt with the solicitation for the “Alliant 2” 

procurement, which called for awards based on the “highest technically rated offeror with 

a fair and reasonable price” method.173  As with OASIS SB, offerors for Alliant 2 were to 

conduct a self-scoring procedure.174  Once the agency verified the top-rated offerors’ self-

scoring, it would then evaluate their pricing to determine whether it was fair and 

reasonable.175  If the agency found that an offeror’s pricing was not fair and reasonable, 

then that offeror would be excluded from the competition and replaced with a lower-

                                                 
168 See id. at 359 (“Octo already had been eliminated from consideration.  It would have been arbitrary and 

capricious for the Agency to have considered Octo’s price, as the Agency would have ignored the 

evaluation format announced in the Solicitation.”). 
169 Id. at 360; but cf. id. (“Even if protestor had made such a claim, as discussed above, the deference for 

the Agency’s best value determinations is even higher than the standard deference afforded to procurement 

officials.”). 
170 See Richard J. Webber, Octo Consulting and The Best Value Continuum, 51-FALL PROCUREMENT 

LAW. 1, 24 (2015) (“The court cited several cases for the principle that price need not be evaluated for a 

proposal that is found to be technically unacceptable.  Characterizing Octo’s proposal as unacceptable, 

however, is questionable.”). 
171 Id. at 26. 
172 Cf. Sevatec, supra note 126, at *4 n.8 (citing Octo Consulting Group, 117 Fed. Cl. 334) (“We recognize 

that a challenge to the award decision in a similar procurement was made and that a similar evaluation 

scheme has been discussed at the Court of Federal Claims.”); id. at 6 (“Based on the facts before us, we 

find nothing improper about the agency’s price evaluation.”). 
173 Sevatec, supra note 126, at *2. 
174 Id.  
175 Id. at *3. 
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ranked offeror.176  Sevatec and several other companies filed pre-award protests to 

challenge the evaluation criteria in the solicitation.177  

The GAO rejected the protestor’s contention that highest technical rating with a 

fair and reasonable price violated CICA’s cost or price requirement.178  As in Octo 

Consulting Group, the protestors argued that the evaluation process was improper 

because it would not consider the price of offerors who were not within the top-rated 

group.179  The protestors further argued that the pass/fail “fair and reasonable” price 

analysis reduced price to a nominal factor, which was prohibited by prior GAO 

decisions.180  The GAO did not adopt Octo Consulting Group’s rationale that proposals 

outside the top-ranking range were technically unacceptable.181  Nevertheless, it held that 

the agency was not obligated to evaluate the price of offerors whose corrected self-

scoring did not fall within that ranking.182  The GAO argued that analysis of an excluded 

but technically acceptable offeror’s price is required in a tradeoff evaluation because the 

tradeoff process consists of weighing technical quality/qualification against price.183  

Conversely, under the highest technically rated offeror with a fair and reasonable price 

                                                 
176 Cf. id. (internal citations omitted) (“If any of the top 60 offerors’ prices are found not to be fair and 

reasonable, those firms will be excluded from the competition.  The process will continue until 60 awardees 

have been identified.”). 
177 Id. 
178 Id. at *6 (“Based on the facts before us, we find nothing improper about the agency’s price 

evaluation.”). 
179 Id. at *3 (“The protesters further allege that the agency’s evaluation scheme does not meaningfully 

consider price because the agency’s evaluation does not consider the price of those offers with technical 

scores that fall below the top 60.”). 
180 Id. at *5. 
181 Id. at *7. 
182 Id. 
183 Id. (“When using a tradeoff selection process, if the agency excludes acceptable offerors without 

considering an offeror’s price, the agency has failed to conduct the essence of a tradeoff, which requires the 

agency to consider and trade off offerors’ higher (or lower) prices in relation to the perceived benefits of 

the proposal.”). 
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method, although the agency would not evaluate the prices of low-ranked offerors, it 

would evaluate the prices of every awardee.184 

Similarly, the GAO rejected the argument that price had been improperly reduced 

to a nominal factor.185  The GSA defended its evaluation of price by explaining the 

degree of detail that would be involved in the determination of whether a particular 

offeror’s price elements were fair and reasonable.186  However, the GAO concluded that 

the requirement that price not be reduced to a nominal factor was an aspect of the tradeoff 

method of evaluation and, therefore, not applicable when the agency did not plan to 

conduct a tradeoff.187 

Although price plays a reduced role in the highest technical rating with a fair and 

reasonable price method, it is still included as an evaluation factor.  In U.S. 

Electrodynamics, Inc.,188 the GAO denied a protest where the GSA had rejected the 

protestor because its price was not fair and reasonable.189  The GSA had sought sample 

task-order technical proposals for the award of multiple IDIQ fixed-price contracts for 

satellite communication services.190  Offerors were rated based on their technical 

proposals, past performance, and management structures and then selected on the basis of 

                                                 
184 Id. 
185 See id. at *6 (“The relatively low importance of price in an evaluation scheme that does not contemplate 

tradeoffs, as is the case here, is unobjectionable.”). 
186 Id. at *5. 
187 Id. at *6. 
188 U.S. Electrodynamics, Inc., B-414678, 2017 CPD ¶ 252 (Comp. Gen. Aug. 1, 2017). 
189 See id. at *4 (“The protester raises a variety of arguments to support its contention that the agency 

improperly and unreasonably concluded that its proposed price for sample task 2 was not fair and 

reasonable.”). 
190 Id. at *1. 
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highest technical rating with a fair and reasonable price.191  Of the twenty-four 

contractors to submit offers, twenty received an award.192 

U.S. Electrodynamics, Inc. (USEI) was not among the contractors selected for an 

award, even though it had received the highest possible ratings in all three evaluation 

categories.193  The GSA rejected USEI because it determined that one of USEI’s two 

sample prices was not fair and reasonable.194  USEI filed a protest, arguing that the 

GSA’s evaluation of offerors prices was unreasonable because it failed to consider the 

unique approaches proposed by each offeror and that GSA’s evaluation of price 

constituted an unstated evaluation factor.195  

The GAO rejected USEI’s arguments.196  

The GSA’s use of highest technical rating in U.S. Electrodynamics, Inc. differs 

from the method for the OASIS SB and Alliant 2 procurements considered in Octo 

Consulting Group and Sevatec, respectively.  Both OASIS SB and Alliant 2 used a 

numerical self-scoring system to create an objective ranking of contractors from highest 

rated to lowest rated,197 and neither called for offerors to submit specific technical 

proposals.  Further, the solicitations for OASIS SB and Alliant 2 specified in advance the 

number of awards that would be made.198  Conversely, the procurement at issue in U.S. 

                                                 
191 Id. at *2. 
192 Id. at *3 (“The contracting officer, who also served as the [Source Selection Authority], selected 20 of 

the 24 offers in the competitive range for award.”). 
193 Id.  
194 Id. at *6. 
195 Id. at *4. 
196 Id. 
197 Octo Consulting Group, 117 Fed. Cl. at 338; Sevatec, supra note 126, at *2. 
198 Octo Consulting Group, 117 Fed. Cl. at 339 (quoting the Solicitation) (“The evaluation process shall 

continue this cycle until the Top 40 and/or Top 20 apparent successful Offerors are identified in each 

OASIS SB Pool”); Sevatec, supra note 126, at *3 (“The process will continue until 60 awardees have been 

identified.”). 
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Electrodynamics, Inc. called for technical proposals, provided that the non-price 

evaluation factors would be rated on an adjectival scale,199 and left the number of awards 

as a matter within the Government’s discretion.200 

c. Adapting Sevatec to Single-Award Contracts 

In the wake of the Sevatec decision, Vernon Edwards raised the possibility of 

adapting the highest technical rating with a fair and reasonable price methodology to 

single-award contracts.201  However, single-award contracts differ from the multi-award 

context because the absence of multiple awards for later competition at the task/delivery 

order level.  The lack of follow-on competition makes the initial single awards far more 

important than the scattershot of awards in a multiple-award contract.  The increased 

importance of the initial award increases the importance of discussions with the 

competing offerors in the context of single-award contracts. 

In both Octo Consulting Group and Sevatec, the agency planned to make awards 

without conducting discussions.202  Therefore, the nature of the solicitation did not call 

for the creation of a competitive range.203  Rather, the Top-ranked offerors were 

presumptive awardees, as they were to be awarded the contract so long as their self-

scoring was accurate and their prices where fair and reasonable.204  Similarly, an offeror 

                                                 
199 U.S. Electrodynamics, Inc., supra note 188, at *1-2. 
200 Id. at *2 (“The number of awards made would be within the sole discretion of the government; however, 

two or more awards would be reserved for small businesses.”). 
201 Postscript: Highest Technically Rated Offerors with Fair and Reasonable Pricing, supra note 129. 
202 Octo Consulting Group, 117 Fed. Cl. at 339; see Sevatec, supra note 126, at *3 (describing Alliant 2’s 

evaluation procedure). 
203 See FAR 15.306(c)(1) (“Agencies shall evaluate all proposals in accordance with 15.305(a), and, if 

discussions are to be conducted, establish the competitive range.  Based on the ratings of each proposal 

against all evaluation criteria, the contracting officer shall establish a competitive range comprised of all of 

the most highly rated proposals, unless the range is further reduced for purposes of efficiency pursuant to 

paragraph (c)(2) of this section.”); contra Octo Consulting Group, 117 Fed. Cl. at 358 (“The Agency, 

therefore, established a competitive range of proposals for each Pool and excluded all other offerors who 

did not have a sufficient, evaluated, self-score.”). 
204 Octo Consulting Group, 117 Fed. Cl. at 338-39; Sevatec, supra note 126, at *3. 
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whose self-scoring did not place it within the Top-ranking range would still be able to 

receive an award if enough higher ranked offerors were downgraded due to errors in their 

self-scoring or removed due to pricing that was not fair and reasonable.205  Conversely, 

under FAR 15.306, offerors excluded from the competitive range are entitled to receive a 

debriefing,206 so a contractor’s exclusion from the competitive range prohibits it from 

making further revisions to its proposal if it is placed back within the competitive 

range.207 

Rejecting the highest-rated offeror in a single-award procurement due to an 

unreasonable price, rather than conducting discussions to obtain a better price, is not 

ideal.208  However, when the Government conducts discussions with any offeror, it must 

do so with all offerors in the competitive range.209  Consequently, the Government may 

be prohibited from conducting discussions with only the highest-rated offeror without 

reducing the competitive range to just that offeror.210 Restricting the competitive range to 

just the most highly rated offeror poses the practical problem that, once the other offerors 

                                                 
205 See Sevatec, supra note 126, at *3. 
206 FAR 15.306(c)(4). 
207 FAR 15.307(a); see also Cibinic et al., supra note 17, at 353 (discussing reintroducing contractors into 

the competitive range). 
208 See Postscript: Highest Technically Rated Offerors with Fair and Reasonable Pricing, supra note 129 

(“One such question is what to do if the most highly qualified offeror’s price is determined to be 

unreasonable.  Should the CO reject the offeror and go to the next offeror, or could the CO negotiate with 

that offeror for a fair and reasonable price? Could the CO determine a competitive range of one? Why 

bother to conduct discussions with others, even though the most highly qualified offeror’s price is not 

reasonable? Why not just negotiate with that offeror for a better price? If a better price cannot be obtained 

through a reasonable attempt at negotiation, then go to the next most highly qualified offeror, and so on.”). 
209 FAR 15.306(d)(1). 
210 41 U.S.C. § 3703(a)(1) (“An executive agency shall evaluate competitive proposals in accordance with 

section 3701(a) of this title and may award a contract . . . after discussions with the offerors, provided that 

written or oral discussions have been conducted with all responsible offerors who submit proposals within 

the competitive range.”); cf. Postscript: Highest Technically Rated Offerors with Fair and Reasonable 

Pricing, supra note 129 (“Could the CO determine a competitive range of one?”). 
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have been excluded from the competitive range, they cannot revise their offers211 -- i.e., 

they cannot negotiate.   

However, conducting discussions with multiple offerors raises practical concerns 

as to the contents of those discussions.  If the potential contractors are ranked based on 

their qualifications, then only the most highly rated candidate can make meaningful 

changes to its chances of winning, as it will win or lose the contract based on its final 

price offer.212  

Moreover, the growing acceptance of highest technically rated offeror with a fair 

and reasonable price may be limited to multiple-award contracts with the expectation of 

price competition at the level of task or delivery orders.  For example, in the National 

Defense Authorization Act of 2017, Congress amended the version of CICA in Title 10 

to allow the use of the highest-technical rating method for multiple-award umbrella 

contracts.213  The provision in the NDAA mandates that price-competition at the level of 

the umbrella contract is waived only if there will be price-competition at the level of the 

individual task or delivery order.214  

However, although the Sevatec decision did address the question of competition at 

the task order level, it did so only within the context of an objection to the limited number 

                                                 
211 FAR 15.307. 
212 E.g., Postscript: Highest Technically Rated Offerors with Fair and Reasonable Pricing, supra note 129 

(“Why bother to conduct discussions with others, even though the most highly qualified offeror’s price is 

not reasonable? Why not just negotiate with that offeror for a better price? If a better price cannot be 

obtained through a reasonable attempt at negotiation, then go to the next most highly qualified offeror, and 

so on.”). 
213 See National Defense Authorization Act of 2017, Pub. L. No. 114-328, Sec. 825, 130 Stat. 1999, 2279-

80 (providing that cost or price to the Government need not be included as evaluation factor in the 

solicitation for multiple-award task-or-delivery-order contracts, so long as cost or price is an evaluation 

factor at the task-or-delivery-order level). 
214 Id. 
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of awards.215  Specifically, the protestors claimed that, in the Alliant 1 procurement, fifty-

nine contractors on the contract had failed to produce adequate competition at the task 

order level.216  As a result, they argued that limiting the Alliant 2 contract to sixty 

awardees would violate the contracting officer’s obligation under FAR 16.504(c) to 

consider competition at the task order level when making awards.217  The GAO rejected 

the contractors’ argument because the agency had used other methods to increase 

participation at the task order level.218  In contrast, the GAO’s analysis of the highest 

technically rated offeror with a fair and reasonable price method did not explicitly 

consider the issue of competition at the task order level.219  Moreover, the GAO had 

previously rejected the idea that competition at the task order level satisfies the 

requirement to consider price when awarding the umbrella contract.220  

Regardless, these potential shortcomings are not defects in the concept, but are 

rather limitations imposed by the current statutory authority.  The difficulty of conducting 

discussions when using a highest-technical-rating basis of award is because the existing 

discussion process assumes either a tradeoff process or a definite technical proposal with 

a fixed price.221  There, an offeror other than the most-likely awardee can supplant the 

                                                 
215 Sevatec, supra note 126, at *1 (“Finally, Sevatec, InfoReliance, and B & E also argue that limiting 

awards to only 60 firms violates FAR §16.504(c), which requires the contracting officer to consider the 

ability to maintain competition at the task order level among the awardees throughout the contracts’ period 

of performance when determining the number of contracts to be awarded.”). 
216 Id. 
217 Id. 
218 Id. 
219 E.g., id. at *7 (“[W]hile not every offeror will have its price evaluated under the proposed evaluation 

scheme, . . . the agency will evaluate the price (or cost) ‘to the government’ of every awardee.”). 
220 CACI, Inc., supra note 151, at *5 (“We have expressly held that the statutory requirement for 

considering cost to the government when evaluating and selecting proposals for award is not satisfied by 

the promise to later consider cost or price when awarding individual task orders.”). 
221 Compare 41 U.S.C. § 3703(a)(1) (requiring discussions with all offerors within the “competitive range”) 

with 40 U.S.C. § 1104(b) (providing for discussions with only the most highly qualified offeror). 
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leading offeror by lowering its price or improving its technical proposal,222 neither of 

which confer an advantage in the qualification-driven highest technical rating method.223  

This difficulty could easily be resolved through legislation that would permit an agency 

to conduct direct negotiations with the most qualified offeror.  Indeed, the statutory 

authority for selection of architect-engineer contracts already permits direct negotiation 

with the most qualified offeror.224  Similarly, exclusion of single-award contracts other 

than for architect-engineering services from the existing statutory authority could be 

remedied through new statutory authority.   

Although Sevatec represented a substantial expansion of non-price methods of 

selection, it did not emerge from nothing.  Rather, methods and proposed methods of 

selecting contractors without conducting price competition or cost competition pre-date 

CICA by a substantial margin. 

IV. Non-Price Bases of Award 

Although CICA’s cost or price requirement shapes much of the discussion around 

non-price bases of award, the issue of awarding contracts without conducting price 

competition has a long history in the Government contracts field.225  The most 

noteworthy non-price basis of award is the Brooks Act, which requires that contracts for 

                                                 
222 Cf. FAR 15.101-1 (“This process permits tradeoffs among cost or price and non-cost factors and allows 

the Government to accept other than the lowest priced proposal.  The perceived benefits of the higher 

priced proposal shall merit the additional cost, and the rationale for tradeoffs must be documented in the 

[contract] file.”). 
223 Cf. Postscript: Highest Technically Rated Offerors with Fair and Reasonable Pricing, supra note 129 

(“Why bother to conduct discussions with others, even though the most highly qualified offeror’s price is 

not reasonable? Why not just negotiate with that offeror for a better price? If a better price cannot be 

obtained through a reasonable attempt at negotiation, then go to the next most highly qualified offeror, and 

so on.”). 
224 40 U.S.C. § 1104(b). 
225 See, e.g., Brooks Act, Pub. L. No. 92-582, 86 Stat. 1278 (1972) (codified as amended at 40 U.S.C. §§ 

1101-1104 (2016)). 
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architect-engineering services be awarded to the most qualified offeror, so long as the 

Government can negotiate a fair and reasonable price.226  Moreover, many other methods 

of selecting contractors without price competition have been proposed by a variety of 

sources.  In general, the non-price bases of award fall into two categories: those that use 

qualification-based selection, and those where the Government-purchaser sets the fixed-

price for the contract to define the scope of the project. 

a. The Brooks Act – Qualification-Based Selection 

The Brooks Act227 was enacted in 1972 to amend the Federal Property and 

Administrative Services Act of 1949 to ensure that architect-engineer services would not 

be procured on a low-cost basis.228  Under the Brooks Act, the procuring agency narrows 

the competition to the three most highly qualified offerors229 and then engages in direct 

negotiations with the most highly qualified offeror.230  Although the Brooks Act calls for 

these procedures to be carried out by the head of the procuring agency,231 the FAR calls 

for the use of an evaluation board with relevant experience232 to assist with a wide range 

of tasks in the source selection process.233  The Brooks Act has been widely implemented 

                                                 
226 40 U.S.C. § 1104(b). 
227 Brooks Act, 86 Stat. 1278.  The Brooks Architect-Engineers Act should not be confused with the Brooks 

Automatic Data Processing Act, Pub. L. No. 89-306, 79 Stat. 1127 (1965), repealed by Information 

Technology Management Reform Act of 1996, Pub. L. No. 104-106, § 5602, 110 Stat. 186, 699. 
228 Brooks Architect-Engineers Act, 86 Stat. 1278; see also Mounts Engineering, 64 Comp. Gen. 772, 777 

(1985) (“Moreover, in setting forth the criteria which evaluation boards could use in ranking A–E firms, 

neither the Act nor the implementing regulations include cost as a consideration.  . . . This reflects the 

congressional intent to continue the traditional method of procuring A–E services by first ranking the firms 

in order of their qualifications and only then negotiating fees.”). 
229 40 U.S.C. § 1103(d). 
230 Id. § 1104(b). 
231 Id. § 1102(1) (“The term ‘agency head’ means the head of a department, agency, or bureau of the 

Federal Government.”). 
232 FAR 36.602-2 (“When acquiring architect-engineer services, an agency shall provide for one or more 

permanent or ad hoc architect-engineer evaluation boards . . . to be composed of members who, 

collectively, have experience in architecture, engineering, construction, and Government and related 

acquisition matters.”). 
233 FAR 36.602-3 (delineating the functions of the evaluation board); see also FAR 36.602-4(a) (“The final 

selection decision shall be made by the agency head or a designated selection authority.”). 
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at the state-level through “mini-Brooks Acts,” which adopt the qualification-based 

selection process.234 

i. Brooks Act Selection Process  

The source selection procedures in the Brooks Act come into effect well before 

the specific procurement begins.235  The Act calls for the agency to encourage firms to 

submit annual qualification statements.236  Nevertheless, once an agency decides to 

procure architect-engineer services, it must put out a public announcement indicating its 

requirements,237 rather than merely relying on the qualifications on file.  The FAR 

provides that the agency should evaluate potential contractors based on relevant 

professional qualifications,238 specialized experience,239 and capacity,240 among other 

criteria.241  

The evaluation board takes the role of evaluating the qualifications of the 

potential contractors.242  The evaluation board’s role is to conduct the preliminary 

                                                 
234 E.g., Yuhua Qiao & Glenn Cummings, The Use of Qualifications-Based Selection in Public 

Procurement: A Survey Research, 3-2 J. PUB. PROCUREMENT 215, 227 (2003); Diana Bjørnskov.  QBS: 

Qualifications-Versus-Cost-Based Selection, CONSULTING-SPECIFYING ENGINEER, Aug. 2015, at DE-7, 

DE-7. 
235 See generally Marc M. Schneier, J.D., Annotation, Construction and Application of Brooks Act, 40 

U.S.C.A. §§ 1101 et seq., 13 A.L.R. FED. 3d 4 (2016). 
236 40 U.S.C. § 1103(b). 
237 FAR 36.601-1; see also Schneier, supra note 235 (internal citations omitted) (“An agency seeking A-E 

services must ‘publicly announce’ the solicitation.  As a general rule, the ‘governmentwide point of entry’ 

(GPE) for publication of proposed government contracting actions is the Federal Business Opportunities 

(FedBizOpps) website, www.fedbizopps.gov.”). 
238 FAR 36.602-1(a)(1). 
239 FAR 36.602-1(a)(2). 
240 FAR 36.602-1(a)(3). 
241 FAR 36.602-1(a)(4) to (6). 
242 FAR 36.602-3(b).  An agency may have one or more permanent evaluation boards, but may instead 

make use of an ad hoc board.  FAR 36.602-2(a).  The board members must collectively possess both 

subject-matter experience (architecture, engineering, construction) and Government acquisition experience.  

Id.  Board members need not be personnel of the procuring agency – evaluation boards may contain 

members from another agency and may also contain members who are private practitioners in the relevant 

field.  Id.  To address potential organizational conflicts of interest, firms are not eligible for the award of a 

Brooks Act contract during any period in which any of its “principals or associates” are participating as 

members of the procuring agency’s evaluation board.  FAR 36.602-2(b).  The evaluation board’s chairman 
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evaluations to allow the selection authority to engage in negotiations with the most 

qualified offeror.243  To accomplish its role, the evaluation board produces a report 

identifying three or more of the most highly qualified firms, ranked in order of 

qualification.244  The selection authority then reviews the evaluation board’s report and 

determines whether to adopt its recommendation.245 

The selection authority is either the agency head or a specifically designated 

selection authority.246  The role of the selection authority is to make a “final selection” 

from the evaluation board’s report.247  The “final selection” is an ordered list of the most 

highly qualified firms.248  The selection authority can rate the firms in a different order 

than the evaluation board, but must provide a written justification for naming a different 

firm as the most highly qualified.249  Further, the selection authority cannot include in the 

final selection firms that were not identified by the evaluation board.250  Once the 

                                                 
must be a Government member, but not necessarily a member from the procuring agency.  FAR 36.602-

2(a). 
243 First, the evaluation board is tasked with reviewing the agency’s files on eligible firms and responses to 

the public notification for the project.  FAR 36.602-3(a).  Second, the evaluation board evaluates the 

potential contractors under the required qualification criteria.  FAR 36.602-3(b).  Third, the evaluation 

board meets with at least three of the most highly qualified firms to discuss “concepts” and the possibility 

of alternative means of meeting the agency’s needs.  FAR 36.602-3(c).  Finally, the evaluation board 

provides a report recommending a selection of three or more of the most highly qualified firms, ranked 

from most qualified to least qualified.  FAR 36.602-3(d). 
244 FAR 36.602-3(d). 
245 See FAR 36.602-4(b) (the selection authority reviews the recommendation of the evaluation board and 

makes the final selection as to the three most highly rated firms; if selection authority names a different 

firm as the most highly qualified than the evaluation board, the selection authority must provide a written 

explanation); FAR 36.602-4(c) (The selection authority cannot “add firms to the selection report” – i.e., 

cannot name as one of the three most highly qualified firms any firm not so identified by the evaluation 

board.).   
246 FAR 36.602-4(a). 
247 FAR 36.602-4. 
248 FAR 36.602-4(b) (“This final selection shall be a listing, in order of preference, of the firms considered 

most highly qualified to perform the work.”). 
249 Id. 
250 FAR 36.602-4(c). 
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selection authority has issued the final selection, the contracting officer begins direct 

negotiations with the most qualified firm, as identified in the final selection.251 

Negotiations with the most qualified firm are conducted using the procedures 

identified in FAR Part 15.252  The resulting contract may bind the architect-engineer firm 

to produce a design that can be built within a certain price limit and obligate the firm to 

correct its design if the price of the construction project exceeds the price limit.253  The 

price limit for the construction project is to be determined during the negotiations with 

the architect-engineer contractor.254 

Selections under the Brooks Act are subject to “bid protest” review at the GAO 

and the Court of Federal Claims.255  For example, in Weston Solutions, Inc. v. United 

States,256 the Court of Federal Claims sustained a protest where the agency had not 

articulated a coherent rationale for ranking the third-ranked firm higher than the 

protestor.257  Unlike tradeoff procurements, consideration of relative cost or price in a 

Brooks Act procurement is grounds for protest.  For example, in Mounts Engineering, the 

GAO sustained a protest where, among other issues, the agency had requested cost 

                                                 
251 FAR 36.606(a). 
252 Id. 
253 FAR 36.609-1(a). 
254 FAR 36.609-1(b). 
255 Schneier, supra note 235 (“A challenge to a federal agency decision may be brought either by complaint 

in federal court or by administrative protest.  The Tucker Act, 28 U.S.C.A. § 1491(b)(1), confers 

jurisdiction on the federal district court and the United States Court of Federal Claims to decide objections 

concerning federal procurement decisions.  However, the vast majority of challenges are administrative 

‘protests’ filed with the Government Accountability Office (GAO).”); id. (internal cross-references 

omitted) (“As a preliminary matter, a protest may challenge the composition of the evaluation board or 

selection authority.  However, the vast majority of protests have concerned a firm’s dissatisfaction with its 

rating compared to other competitors.  . . . Protestors may challenge the agency’s application of the 

solicitation’s stated criteria by which the A-E firm’s ability to perform the project is measured.  . . . Other 

decisions have found either stated or unstated criteria were arbitrarily or unreasonably applied to the 

procurement process, resulting in a decision in favor of the protestor”). 
256 Weston Solutions, Inc. v. United States, 95 Fed. Cl. 311 (2010). 
257 Id. at 328 (“[Firm C]” alteration in original) (“[T]he court concludes that the plaintiff was prejudiced by 

the selection board’s failure to articulate a coherent and reasonable explanation of its final ratings prior to 

ranking [Firm C] third and the plaintiff fourth.”). 
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proposals from the two leading offerors.258 The GAO found that the premature request for 

cost proposals was not consistent with the Brooks Act’s selection policy.259 

ii. Effectiveness of Qualification-Based Selection 

The Brooks Act has been a highly successful tool for the selection of architect-

engineer services.260  Selecting architect-engineers based on their qualifications, rather 

than their technical proposals, is a proven method of restraining cost growth and schedule 

delays without a substantial increase in overall design fees.261  According to a study 

published by the American Council of Engineering Companies (ACEC) and the 

American Public Works Association (APWA), qualification-based selection of architect-

engineers cut overall cost growth for the studied projects from 10% (the industry 

average) to an average of 3%.262  In terms of schedule growth, only a quarter of projects 

using qualification-based selection exceeded the industry average of 10% schedule 

growth (in contrast to half of projects in the general industry).263  Indeed, roughly 60% of 

the projects surveyed experienced schedule growth of less than 3% (i.e., less than a third 

                                                 
258 Mounts Engineering, supra note 228, 64 Comp. Gen. at 774 (“Given the closeness of the evaluation of 

the two firms, contracting officials determined that Potomac and Mounts were ‘equally preferred’ and 

therefore requested them to submit cost proposals.”). 
259 Id. at 777 (internal citations omitted) (“[I]n setting forth the criteria which evaluation boards could use 

in ranking A–E firms, neither the Act nor the implementing regulations include cost as a consideration.  . . . 

Therefore, we question the propriety of requesting cost proposals from A–E firms prior to selecting the 

most highly qualified A–E firm.”). 
260 See e.g., Vance VanDoren & Ron Brenke, Contracting for services? qualifications should come first, 

CONTROL ENGINEERING, Jun. 2009, at 36 (pincite unavailable) (“[The] U.S. Congress enacted the Brooks 

Act in 1972 to establish a qualifications-based selection (QBS) process for federal agencies when acquiring 

architectural and engineering services.  . . . QBS has been so successful at the federal level that it has been 

adopted by 44 states and hundreds of localities throughout the country.”). 
261 Paul S. Chinowsky, PhD & Gordon A. Kingsley, PhD, An Analysis of Issues Pertaining to 

Qualifications-Based Selection 2, available at http://www.aiacc.org/wp-content/uploads/2016/03/ACEC-

APWA-QBS-Study-2009.pdf. 
262 Id. at 20-21. 
263 Id. at 20. 
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of the industry average).264  Furthermore, the study found that the use of qualification-

based selection did not result in a statistically significant increase in design fees.265 

Moreover, the Brooks Act procedures’ lack of price competition does not 

necessarily leave the Government open to price gouging.  Although the contractor is 

selected based on qualifications, the contractor must offer a price that the Government 

finds fair and reasonable in order to receive the award.266  In 1994, when the Senate was 

considering allowing agencies to award architect-engineering services on a low-bid basis, 

at least one commentator raised the objection that Government architect-engineer 

contracts did not have room for cost savings.267  In particular, the Government’s 

negotiation procedures managed to bargain architect-engineer firm’s design fees to the 

point where less than 1% of the fee represented profit to the firm.268  This represented a 

substantial reduction in profit from the average of 5.8% profit that an architect-engineer 

firm could expect on a commercial project.269 

b. Other Proposed Non-Price Bases of Award 

Although Octo Consulting Group and Sevatec represent the first endorsement of a 

non-price basis of award since the enactment of the Brooks Act, other concepts for non-

price methods of selection were raised during that period.  These concepts have 

                                                 
264 Id. 
265 Id. at 34-35 (“[C]ontrol of design fees[] relates to the concern that an incomplete scope can result in 

uncontrolled growth in design fees.  The data collected in this study does not support this view.  Rather, the 

design fee charges were a median of 10% of the final construction cost on the QBS-based projects.  

Although this was slightly higher than the 8% found in the non-QBS projects, the small sample size in the 

study makes this difference statistically insignificant.”). 
266 E.g., 40 U.S.C. § 1104(b). 
267 Bradford Mckee, Spare the Brooks Act, 1994 Architecture 47 (May 1994). 
268 Id. 
269 Id. 



 

44 

 

developed in a wide range of different contexts, but have generally been premised on the 

use of a fixed-price contract. 

The Nash and Cibinic Report records that, in the earlier 2000’s, the U.S. Army 

Corps of Engineers was considering a new type of contract selection, “Best-Design-for-

the-Dollar,” to address issues with the design-build procedure.270  Specifically, “Best-

design-for-the-dollar” was a proposed means to avoid the use of “bridging documents” – 

preliminary designs included with the solicitation that provide design-build offerors with 

information for naming a price.271  Bridging documents present risk to the Government 

because any mistaken information included in them can create Government liability for 

the resulting mistake in performance.272  “Best-design-for-the-dollar” removes the need 

for bridging documents by allowing the Government, rather than the contractor, to set the 

price.273  However, best-design-for-the-dollar method prevents the Government from 

purchasing an acceptable design at a discounted price.274  Moreover, the fundamental 

purpose of the best-design-for-the-dollar method is to use a pre-set price to define the 

                                                 
270 Ralph C. Nash, Feature Comment: Design-Build Contracting: Price As Evaluation Factor; Government 

Liability For Defective Specifications, 30 CONSTRUCTION CONTRACTS LAW REP. ¶ 161 (June 8, 2006) 

[hereinafter Feature Comment: Design-Build Contracting].  A design-build contract is where the owner 

hires a single contractor for both the design and construction phases of a building project.  E.g., 41 U.S.C. § 

3309(a).  Conversely, the design-bid-build procedure involves hiring an architect-engineering firm to 

conduct the design phase and then hiring a construction firm through bidding on the completed design.  

E.g., An Analysis of Design/Build vs. Design-Bid-Build, Beck Group, 1, <<http://www.beckgroup.com/wp-

content/uploads/2015/06/DesignBuildVsDesignBidBuild.pdf >>.  Unlike architect-engineer services, 

design-build contractors are selected through a competitive proposals process between the most highly 

qualified firms. 41 U.S.C. § 3309(c). 
271 Ralph C. Nash, Design-Build Contracting: Are “Bridging Documents” Necessary?, 20 NASH & CIBINIC 

REP. ¶ 5 (Jan. 2006). 
272 See Ralph C. Nash, Postscript: Design-Build Contracting, 20 NASH & CIBINIC REP. ¶ 19 (Apr. 2006). 
273 See Nash, supra note 271 (“One of our panelists, Mark Grammer of the U.S. Army Corps of Engineers, 

reported on another technique the Corps is preparing to use that will avoid the use of bridging documents.  

The Corps is going to procure construction from design-build contractors by establishing a fixed price and 

a required time of completion for the project and awarding the contract to the contractor that submits the 

best design proposal.”). 
274 Cf. Edwards & Nash, supra note 270 (“Another problem with best-design-for-the-dollar and best-bang-

for-the-buck competitions is that they make no provision for budgetary savings.  They say to the taxpayers 

that an agency is going to spend all of their money, whether it needs to or not.”). 
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scope of the work,275 which could equally be accomplished through a tradeoff method 

that included a maximum acceptable price.276  

In contrast to the novel “best-design-for-the-dollar” procedure, qualification-

based selection is well-established and multiple commentators have argued for the use of 

qualification-based selection for IT contractors or consulting services.  In A Proposal for 

a New Approach to Performance-Based Services Acquisition, Ralph Nash and Vernon 

Edwards jointly raised the suggestion of using qualification-based selection, akin to the 

Brooks Act procedures, for the selection of contractors for information technology (IT) 

work and other long-term services.277  There, they argued that the long-term relationship 

between the Government-customer and the contractor meant that qualification was the 

chief driver of value.278  Similarly, Kurt Schindler, a Distinguished Senior Educator 

Emeritus in Government and Public Policy at the Michigan State University Extension, 

argues that general professional services should be acquired through qualification-based 

selection.279  Although these arguments focus on contracts that would be seen as contracts 

for services regardless of whether they were fixed-price or cost-reimbursement, their 

                                                 
275 Supra note 273 and accompanying text. 
276 Cf. Feature Comment: Design-Build Contracting, supra note 270 (“[I]f fear of an adverse ruling by the 

Comptroller General keeps an agency from using a fixed-price/best-technical-proposal technique, an 

agency could easily avoid the problem by stating in the RFP that it will evaluate proposed prices below the 

agency budget and award on a best value basis.  In such a case, it should make it clear, however, that the 

quality of the design is significantly more important than price and that it desires to obtain the best design 

solution that can be achieved within the agency’s budget.”). 
277 Vernon J. Edwards & Ralph C. Nash, Jr., Relational Contracting: A Proposal for a New Approach to 

Performance-Based Services Acquisition, 46 CONT. MGMT. 33, 37 (Aug. 2006) (“The approach to 

contractor selection would be similar to the architect engineer selection approach described in FAR Subpart 

36.6.”); id. at 34 (citing IT, operation of Government facilities, and administrative support services as 

candidates for the use of the proposed method). 
278 Id. at 36 (“Unlike most supply purchases, long-term service contracts entail close human relationships 

that enable the parties to deal with dynamic complexity and respond to emerging and changing needs and 

circumstances.  Relationships are crucial, and it is well established in service marketing literature that 

subjective ‘customer satisfaction’ is as important and sometimes more important than technical success.”). 
279 Kurt Schindler, Qualifications-based selection, not bidding, is best to contract with professional 

services, MICH. ST. UNIV. EXTENSION (Dec. 17, 2015). 
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rationale reasonably extends to cost-reimbursement contracts generally.  Even when the 

subject matter of a cost-reimbursement contract is a good, such as an airplane or space 

probe, the Government is not buying the good in question, but rather is buying the 

contractor’s “best efforts” to provide that good.280  

With regard to cost-reimbursement contracts, the May 2013 Nash and Cibinic 

Report highlighted proposed legislation that would allow “fixed-price technical 

competition” as an alternative to the use of cost-reimbursement contracts.281  Specifically, 

the proposed Federal Information Technology Acquisition Reform Act, H.R. 1232, 

provided that civilian agencies could use a method of selection where a fixed price would 

be identified in the solicitation and contractors would compete solely on the basis of non-

price factors.282  A congressional memorandum explaining the bill indicated that the use 

of fixed-price technical competition would, among other benefits, curb cost overruns by 

increasing the use of fixed-price contracts.283  However, Edwards’s analysis in the Nash 

and Cibinic Report expressed justifiable skepticism that increased use of fixed-price 

awards would curb cost overruns.284  As explained earlier in this paper, the use of fixed-

price contracts when a cost-reimbursement contract would be appropriate exposes the 

Government to substantial risk.  Fixed-price technical competition would merely replace 

overly optimistic price offers with overly optimistic technical solutions.  The problem of 

                                                 
280 See, e.g., FAR 52.232-20(a) (“The Contractor agrees to use its best efforts to perform the work specified 

in the Schedule and all obligations under this contract within the estimated cost.”). 
281 See Vernon J. Edwards, Fixed-Price Technical Competition: A New Twist In The Competition In 

Contracting Act?, 27 NASH & CIBINIC REP. ¶ 26. 
282 Federal Information Technology Acquisition Reform Act, H.R. 1232, 113th Cong., § 504(3) (2014).   
283 See United States House Committed on Oversight and Government Reform, The Federal Information 

Technology Acquisition Reform Act (FITARA), Explanation of Changes from 9/6/2102 DRAFT 7-8 (Mar. 

14, 2013), available at http://oversight.house.gov/wp-

content/uploads/2013/03/FITARA_RevisionsSummary.pdf (“[T]his new ‘fixed price technical competition’ 

technique would . . . [h]elp reduce program cost overruns by maximizing firm-fixed price arrangements.”). 
284 Edwards, supra note 281. 
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overly optimistic technical solutions could be addressed by requiring that fixed-price 

technical competitions include a “price realism” analysis – i.e., evaluating whether the 

offeror could reasonably complete the work it offers for the price named in its 

proposal.285  However, price realism is not ordinarily permitted in fixed-price contracts 

unless the solicitation explicitly provides for a price realism analysis,286 and the proposed 

legislation did not impose any price realism obligation on fixed-price technical 

competitions.287 

From these, it appears that non-price methods of selection tend to fall under two 

general categories.  The first category consists of methods that seek to adapt 

qualification-based selection to a specific type of project.  Both extant non-price bases of 

award – the Brooks Act and the method used for OASIS SB and Alliant 2288 – fall within 

this category.  The second category consists of methods that contemplate a fixed-price 

project, where the Government names the price as a means of defining the scope of the 

project.  These “design-to-dollar” methods consider nonprice factors associated with the 

                                                 
285 E.g., James Tucker, Analyzing Price Realism: When a Deal Is Too Good to Be True, GOV’T CONT. 

INSIGHTS (Aug. 9, 2016), <<http://govcon.mofo.com/protests-litigation/analyzing-price-realism-when-a-

deal-is-too-good-to-be-true/>> (internal citations omitted) (“Price realism, a term that does not appear in 

the FAR, is a species of cost realism that may be analyzed under fixed-price procurements.  It considers 

whether an offeror’s proposed price is ‘too low’ for what the offeror proposes to do, such that there is a risk 

the offeror does not understand the procurement’s technical requirements or may not satisfactorily perform 

at the proposed price.”). 
286 See, e.g., Emergint Technologies, Inc., B-407006, 2012 CPD ¶ 295 (Comp. Gen. Oct. 18, 2012), at *4 

(internal citations omitted) (“While it is within an agency’s discretion to provide for a price realism 

analysis in awarding a fixed-price contract to assess understanding or risk, offerors competing for such an 

award must be given reasonable notice that a business decision to submit low pricing will be considered as 

reflecting on their understanding or the risk associated with their proposals.  . . . The RFTOP here did not 

furnish offerors with reasonable notice that the agency intended to perform a price realism analysis.”). 
287 H.R. 1232, § 504(3) (authorizing use of “fixed price technical competition” selection method without 

elaborating specific procedures for its use). 
288 U.S. Electrodynamics, Inc., discussed supra notes 188-196 and accompanying text, represents a use of 

highest technical rating with a fair and reasonable price that was not an adaptation of qualification-based 

selection.  See also supra notes 197-200 and accompanying text. 
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offerors’ specific proposals, rather than the potential contractors’ qualifications alone, but 

may be dependent on the ability to hold the awardee to its fixed price-offer. 

V. Awarding Cost-Reimbursement Contracts Without Relying on the 

Unreliable 

Qualification-based selection offers the best method for choosing contractors for 

cost-reimbursement contracts because it allows for evaluation of potential contractors 

without relying on uncertain cost estimates.  However, the tradeoff method, which is 

currently the best method available, is not ideal because selecting contractors based on 

their low estimated-cost relative to the other contractors is not a good method for 

attaining value, nor for controlling costs.  Although the tradeoff method allows the 

contracting officer discretion to award to the highest-technically-rated offeror, it 

nevertheless requires the contracting officer to justify the decision in terms of the 

offerors’ evaluated costs.  Therefore, the tradeoff method places contracting officers in a 

position where, if they act reasonably by ignoring differences in evaluated cost, and act 

honestly by acknowledging that they plan to do so, their source selection decision will be 

subject to a sustained protest.   

The best method for addressing this issue would be to expand the use of the 

Brooks Act’s procedures for the selection of architect-engineers to cover all cost-

reimbursement contracts.  The use of qualification-based selection would avoid over-

reliance on preliminary cost estimates and overly optimistic technical projections.  

Although using the Brooks Act directly would require new statutory authority, agencies 

may be able to craft a solution using the “highest technically rated offeror with a fair and 

reasonable price” method. 
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The purpose of using qualification-based selection to award cost-reimbursement 

contracts would be to avoid relying on the contractor’s or Government’s estimated cost in 

a situation where that estimate is deemed unreliable.  To achieve that goal, one might 

consider using a method akin to the fixed-price technical competition described in the 

unenacted Federal Information Technology Acquisition Reform Act – i.e., a method that 

considers non-qualification technical factors, such as the specifics of the offeror’s 

proposed technical solution.  However, using the quality of the offeror’s technical 

solution, without consideration of probable cost or price, is likely to skew the resulting 

proposals towards more expensive solutions, which is not the purpose of this endeavor. 

a. Qualification-Based Selection for Cost-Reimbursement Contracts 

The Government should use a qualification-based method for awarding cost-

reimbursement contracts, rather than a cost-technical tradeoff or a cost-reimbursement 

version of “best design for the dollar.”  The Brooks Act represents the best model for 

using qualification-based selection, but “highest technically rated offeror with a fair and 

reasonable price” provides a viable stand-in that can be used without new legislation.   

i. Qualification-Based Selection vs. “Design to the Dollar” 

Strict qualification-based selection of contractors would be better suited for cost-

reimbursement contracts than an approach that would consider non-qualification 

technical factors.  Qualification-based selection is compatible with situations where the 

Government is uncertain as to the specifics of its needs and requires flexibility 

developing the contract for performance.  Conversely, the design-to-dollar methods, 

namely “best design for the dollar” and “fixed-price technical competition,” depend on 

reliable pricing to an even greater degree than the tradeoff method. 
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One of the oft-cited advantages of using qualification-based selection is that the 

client/customer then has the opportunity to work with the contractor to develop the scope 

of the final project.289  The ability to work with the contractor to refine the scope and 

specifics of the project is a good match for the situations calling for the use of cost-

reimbursement contracts – i.e., those situations where the Government is uncertain either 

of its needs or how to meet them.290  Although cost-reimbursement contracts have the 

additional risk that the contractor may stand to profit from a broader scope of work,291 

that risk can be addressed in other ways, such as calculating the fee from the 

Government’s independent cost estimate rather than from the contractor’s cost proposals. 

In contrast, both “best design for the dollar” and “fixed-price technical 

competition” rely on the accuracy of the initial price offered by the contractor.  Both 

systems use a price named by the Government to define the scope of the work and then 

award to the offeror whose technical proposal may prove most advantageous to the 

Government.292  However, these methods work only when awarding a fixed-price 

contract, which allow the contractor to bind itself to its offering price.293  This allows the 

                                                 
289 Cf. FAR 36.609-1(b) (providing that the construction-price limit for the final design is to be determined 

during negotiations with the architect-engineer contractor on the basis of discussions that include disclosure 

of the bases for the Government’s independent cost estimate for the construction). 
290 See FAR 16.301-2(a). 
291 Cf. Guidance on Using Incentive and Other Contract Types, supra note 30, at 13 (“Fee under a [costs-

plus-fixed-fee] contract is a function of the estimated target cost a fixed amount established as a percentage 

of that cost as a fee.  Prior to contract performance, the fee percentage is established and applied to the 

estimated cost, setting the dollar value for the fixed fee.  The fixed fee does not change unless the contract 

is modified to change something in the requirement.”).   
292 Cf. Feature Comment: Design-Build Contracting, supra note 270 (“The Corps of Engineers is 

considering a new type of design-build contracting that avoids bridging documents and freezes the price at 

the budget estimate so that it can award to the best design proposal within that price.  While that avoids 

liability for bridging documents, it raises the question of the legality of the proposed technique.”). 
293 Cf. Edwards, supra note 2, at *8 (“The key feature of the fixed-price contract is not that the price is 

‘firm’ or ‘fixed,’ but that the contractor must deliver an acceptable product or render an acceptable service 

in order to be entitled to payment and to keep any progress payments that it has received, and that the 

contractor is liable to the Government for damages if it fails to perform acceptably.”). 



 

51 

 

contractor’s offering price in a “best design for the dollar” or “fixed-price technical 

competition” to be set to the price that the Government named in the solicitation. 

The “best design for the dollar” and “fixed-price technical competition” concepts 

are ill-suited to the award of cost-reimbursement contracts because neither the contractor 

nor the Government are bound by the contractor’s cost estimate.  In contrast to a fixed 

price, the cost estimate associated with a proposal for a cost-reimbursement contract is 

tied to the specifics of that proposal, so the contractor does not have the power to offer a 

predefined cost.294  Although an offeror can produce a design proposal developed around 

the Government’s desired cost estimate, the Government may determine that the offeror’s 

estimate of the cost is overly optimistic.295  In a tradeoff selection, an upward adjustment 

of the contractor’s cost estimate makes the contractor less competitive; in a “best design 

for the dollar” selection, it may render the contractor ineligible for award.   

Therefore, qualification-based selection is a better match for cost-reimbursement 

work than the “best design for the dollar” or “fixed-price technical competition” methods 

because these design-to-dollar approaches hinge the contractor’s eligibility on the cost 

estimate for its proposal.  The primary rationale for minimizing cost’s role as an 

evaluation factor is lack of confidence in the initial cost estimate.  A design-to-dollar 

approach to source selection does not address this concern any better than the tradeoff 

method – rather, it continues to place great importance on the specifics of the offeror’s 

evaluated cost.  Therefore, qualification-based selection, which offers a more fluid 

                                                 
294 Cf. FAR 15.404-1(d)(1) (“Cost realism analysis is the process of independently reviewing and 

evaluating specific elements of each offeror’s proposed cost estimate to determine whether the estimated 

proposed cost elements are realistic for the work to be performed; reflect a clear understanding of the 

requirements; and are consistent with the unique methods of performance and materials described in the 

offeror’s technical proposal.”). 
295 Id. 
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evaluation of proposed costs, is better tailored to the nature and use of cost-

reimbursement contracts.   

ii. The “Right-Now” Solution: Adapting Sevatec’s Method to 

Single-Award Contracts 

The method of source selection used for the OASIS SB and Alliant 2 

procurements provide the best template for adapting highest technical rating to single-

awards contracts without new statutory authority.  Although the Brooks Act may provide 

a better model for conducting qualification-based selection for a single-award contract, 

applying it outside the context of architect-engineer services would require new statutory 

authority.  As previously discussed, the Brooks Act’s system of discussions with the most 

qualified firm runs counter to the existing requirement that the Government conduct 

discussions with all offerors in the competitive range.296  Therefore, although the OASIS 

SB/Alliant 2 method may be less ideal than the Brooks Act’s method, the former has the 

advantage of being available without requiring new statutory authority. 

As used in OASIS SB and Alliant 2, the highest technically rated offeror with a 

fair and reasonable price method involved assigning contractors a numerical 

qualification-based score and then selecting the top forty (OASIS SB) or sixty (Alliant 2) 

contractors.297  This method is inherently scalable because it ranks contractors in a fixed 

order based on their scores.  Each potential contractor will be rated as either better than or 

worse than each other contractor unless another contractor happens to end up with the 

same score.  Therefore, the Government can determine in advance how many awards it 

                                                 
296 See 41 U.S.C. § 3703(a)(1). 
297 Octo Consulting Group, 117 Fed. Cl. at 338-39; Sevatec, supra note 126, at *2-3. 
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will make by deciding that it will award to the offerors with the forty highest scores, sixty 

highest scores, or single highest score.   

The adjectival ratings used for the procurement at issue in U.S. Electrodynamics, 

Inc.298 are not scalable because multiple potential-awardees can easily receive the same 

score.299  Although adjectival scores are often used in single-award contracts awarded 

through the tradeoff method,300 the relative ranking of similarly-rated proposals is not 

controlling because of the additional evaluation factor of price.301  Conversely, in a 

highest technically rated offeror with a fair and reasonable price, relative ranking is 

paramount because the highest rated offeror has the first bite at winning the contract, the 

second highest rated is next in line, etc.  Therefore, when a single-award cost-

reimbursement contract is awarded on the basis of highest technical rating with a fair and 

reasonable price, the evaluation should be based on numerical ratings rather than 

adjectival ratings.302 

As a matter of prudence, the agency should always establish a competitive range 

containing multiple offerors and conduct equal discussions with all offerors in that range.  

                                                 
298 U.S. Electrodynamics, Inc, supra note 188, at *2 (“[T]he RFP included detailed evaluation criteria and 

provided for the following adjectival ratings to be assigned: outstanding, good, acceptable, marginal, 

unacceptable, and neutral (for past performance.”). 
299 E.g., id. at *3 (“All offerors received overall technical ratings of good or outstanding.”); see also Weston 

Solutions v. United States, 95 Fed. Cl. 311, 320, 328 (2010) (Protest granted where fourth-ranked architect-

engineer offeror had received the same adjectival ratings as the third-ranked offeror and the agency failed 

to articulate a coherent reason for why the third-ranked offeror was higher-ranked.). 
300 Dep’t of Energy, DOE Acquisition Guide FY2018 Version 3, Dep’t of Energy, 353 (Feb. 14, 2018), 

https://www.energy.gov/sites/prod/files/2018/02/f49/FY18%20Acquisition%20Guide_FY2018_v3.pdf 

[hereinafter DOE Acquisition Guide] (“Adjectival ratings are a frequently used method of scoring or rating 

an offeror’s proposal.  Adjectives are used to indicate the degree to which the offeror’s proposal has met 

the standard for each factor evaluated.”). 
301 Cf., e.g., id. at 386 (“Cost/technical tradeoff is not based on the % difference in technical scores and 

probable cost.  Rather, it must be based on subjective analysis of the strengths and weaknesses versus the 

probable cost difference.”). 
302 See generally Edwards, supra note 5 (describing the relative utility of adjectival and different types of 

numerical scoring systems).   
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The current regulatory framework does not allow the Government to conduct 

negotiations with offerors that were removed from the competitive range.303  If the 

highest-rated offeror’s cost proposal is not fair and reasonable, then the agency needs to 

establish a competitive range to allow that offeror to construct a better cost proposal.304  

That competitive range should include more than just the highest rated offeror in case that 

offeror fails to provide a reasonable cost proposal.  Even if the proposed costs of the 

highest rated offeror are fair and reasonable, discussions allow the Government to gauge 

the offerors’ qualifications and understanding of the requirements,305 and to negotiate the 

specific fee structure and other cost components.306  To allow the Government to utilize 

information gained during discussions, the solicitation should authorize the Government 

to increase or decrease offerors’ rank based on that information. 

iii. The Right Solution: Expanding the Use of the Brooks Act’s 

Procedures 

The Brooks Act procedures are the best template for qualification-based selection 

for single-award contracts, but may require modification to better serve single-stage 

projects.  Both the Brooks Act procedures and the highest technically rated offeror with a 

                                                 
303 Cf. FAR 15.307 (“If an offerors proposal is eliminated or otherwise removed from the competitive 

range, no further revisions to that offeror’s proposal shall be accepted or considered.”). 
304 Cf. Postscript: Highest Technically Rated Offerors with Fair and Reasonable Pricing, supra note 129. 
305 Cf., e.g., Schneier, supra note 235 (“While the highest-ranked A-E firm may believe the transition to the 

negotiation phase has shifted the government’s focus from prequalification of the firm to negotiation of 

price, the government never relinquishes its right to find a firm unqualified up until the time the contract is 

signed.”). 
306 Cf., e.g., Cibinic et al., supra note 17, at 431 (“It is now highly important that the contracting parties 

arrive at an estimate or target cost that reflects their best judgment of the reasonable costs that will actually 

be incurred in contract performance.”); id. at 432 (“In the sole source environment, the reasonableness 

determination is almost always the critical determination because the offeror has significant motivations to 

submit a relatively high cost estimate to ensure that ample funding is available to complete the work and to 

justify a larger fee.  . . . In contrast, in competitive procurements the cost realism determination is almost 

always the key determination because there are strong motivations for submitting low cost estimates in that 

situation.”). 
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fair and reasonable price method are approaches to conducting qualification-based 

selection.  The Brooks Act specifically calls for the use of qualifications as the basis for 

selection.307  Similarly, although the highest technical rating with a fair and reasonable 

price method references the offeror’s technical rating, the offeror’s technical rating is 

determined through a self-scoring of the offeror’s qualifications.308  Although both 

methods use the term “fair and reasonable price,”309 both contemplate the use of cost-

reimbursement contracts or task orders.310  The primary difference between the two 

methods is their purpose for using qualification-based selection. 

Contracts awarded under the Brooks Act are, in principle, the final contract.  The 

agency identifies a need for architect-engineer services, makes the public announcement, 

and then selects the contractor for those services on the basis of qualifications.311  

Because the Brooks Act contemplates a situation where its procedures are the only 

method used to select who will be doing the work, its procedures are fairly exhaustive, 

even without the elements added by the FAR’s fleshing out of the statute.  The agency 

evaluates the statements of qualifications that it has on file and solicits new ones,312 

                                                 
307 40 U.S.C. § 1101 (emphasis added) (“The policy of the Federal Government . . . to negotiate contracts 

for architectural and engineering services on the basis of demonstrated competence and qualification for 

the type of professional services required and at fair and reasonable prices.”); 
308 See Sevatec, at *2 (“Under this source selection process, offerors are to assign themselves points in the 

following categories: relevant experience; past performance; systems, certifications, and clearances; and 

organizational risk assessment.”). 
309 40 U.S.C. § 1101 (emphasis added) (“The policy of the Federal Government . . . to negotiate contracts 

for architectural and engineering services on the basis of demonstrated competence and qualification for the 

type of professional services required and at fair and reasonable prices.”); Sevatec, at *2 (emphasis added) 

(alterations in original) (“The RFP provides that the agency will select approximately 60 awardees using a 

‘highest technically rated [ ] with a fair and reasonable price’ evaluation scheme.”). 
310 Compare FAR 36.606(a) (citing FAR 15.404-4(c)(4)(i) for the “fee limitation” in an architect-engineer 

contract) with FAR 15.404-4(c)(4)(i)(B) (limiting estimated cost-plus-fee for architect engineer contracts); 

Sevatec, at *1 (emphasis added) (“The Alliant 2 procurement was designed by GSA to establish multiple-

award indefinite-delivery, indefinite-quantity contracts, under which fixed-price, cost-reimbursement, time-

and-materials, and labor-hour task orders could be issued for a broad range of information technology 

services.”). 
311 Cf. 40 U.S.C. § 1102. 
312 Id. § 1103(c). 
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conducts discussions with at least three firms specifically for planning purposes,313 

selects three firms with whom it might conduct discussions,314 and then enters into direct 

negotiations with the most highly qualified firm.315 

Conversely, the method used for OASIS SB and Alliant 2 was designed for 

contracts with multiple awardees, with an expectation that the work of the contract would 

be divvied up between those awardees through task orders.316  Because of the higher 

number of awardees and the fact that the work is assigned at the task-order level, the 

selection method is much more cursory.  The contractors self-score their own 

qualifications, and the agency merely checks to correct unsupported or inflated scores.317  

Likewise, the agency does not engage in discussions with the offerors.318  The GSA 

justified the development of highest technical rating with a fair and reasonable price on 

the grounds that neither lowest-price-technically-acceptable (LPTA) nor best value 

tradeoff were appropriate for selecting contractors on a multiple-award contract.319  

                                                 
313 Id. 
314 Id. § 1103(d). 
315 Id. § 1104(b). 
316 Octo Consulting Group, Inc. v. United States, 117 Fed. Cl. 334, 337 (2014) (quoting OASIS SB Source 

Selection Plan) (“Work to be performed under OASIS SB are articulated and awarded by federal customers 

at the task order level.”); Sevatec, supra note 126, at *1 (“The Alliant 2 procurement was designed by GSA 

to establish multiple-award indefinite-delivery, indefinite-quantity contracts, under which fixed-price, cost-

reimbursement, time-and-materials, and labor-hour task orders could be issued for a broad range of 

information technology services.”).   
317 Octo Consulting Group, 117 Fed. Cl. at 338 (“The self-scoring worksheet permitted offerors to calculate 

points to which they believed they are entitled based upon the Scoring Table included in the Solicitation.”); 

Sevatec, supra note 126, at *2 (internal citations omitted) (“The RFP’s source selection process provides 

that the agency will first rank all offerors by highest point score to lowest point score using the offeror’s 

document verification and self-scoring worksheet.  The agency will then identify the offerors with the top 

60 technical scores, and verify that the scores are accurate.”). 
318 See Octo Consulting Group, 117 Fed. Cl. at 339 (quoting OASIS SB solicitation) (“The OASIS SB CO 

plans on basing award on initial proposals and does not intend on conducting discussions”). 
319 Octo Consulting Group, 117 Fed. Cl. at 337 (quoting OASIS SB Source Selection Plan) (“The LPTA 

approach is in direct contrast and detrimental to obtaining the quality and expertise of professional service 

employees needed for successful task order performance across the federal Government for a variety of 

integrated professional services for all contract types and pricing.  Tradeoffs allow for a subjective analysis 

to consider awards to other than the lowest priced Offeror or other than the highest technically rated 
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The self-scoring and lack of discussions that characterize highest technical rating 

with a fair and reasonable price may be less fruitful for single-award cost-reimbursement 

contracts.  Moreover, the Brooks Act has been used with some success to acquire services 

on a cost-reimbursement basis. 

For example, the Navy’s “Comprehensive, Long-Term Environmental Action, 

Navy” (CLEAN) contracts are cost-plus-award-fee contracts for certain architect-

engineer services related to environmental remediation.320  The use of Brooks Act 

procedures to award cost-plus-award-fee architect-engineer environmental remediation 

contracts dates back to the 1980’s or early 1990’s321 and continues to this day.322  One 

essential caveat is that, although CLEAN was conducted through cost-reimbursement 

architect-engineer contracts, the services used were, in large part, in support of 

restoration and remediation contracts that would be awarded on a tradeoff basis.323  Even 

so, the continued use of Brooks Act procedures for cost-plus-award-fee environmental 

remediation contracts shows that the procedures are compatible with the contract type. 

If used for the award of non-architect-engineer cost-reimbursement contracts, the 

Brooks Act procedures, and the resulting contract, may need to be modified to take into 

                                                 
Offeror, however, this subjective approach is better suited for single award contracts or task orders when 

risks associated with the actual work to be performed and actual prices to be paid are being analyzed.”). 
320 Griffon, available at <https://www.nap.edu/read/9266/chapter/7>; cf. 

<https://www.navfac.navy.mil/navfac_worldwide/atlantic/news/navfac-atlantic-contracts/2016-

contracts/comprehensive-long-term-environmental-action-services-contract-a.html> (announcing award of 

a cost-plus-award-fee architect-engineering contract for environmental services). 
321 Cf. Griffin, supra note 320, at 17 (discussing the use of the Brooks Act for awarding CLEAN contracts). 
322 See NAVFAC Atlantic, supra note 320 (announcing award of a cost-plus-award-fee architect-

engineering contract for environmental services). 
323 See Griffin, supra note 320, at 17 (“The primary focus of the CLEAN contracts is the study and design 

phases of the installation restoration program and post remediation inspection services.”); id. at 17-18 

(“Since the CLEAN contracts are awarded utilizing ‘Brooks Act’ procedure, remedial action cannot be 

accomplished except in rare cases where immediate removal is necessary to prevent continued, 

unacceptable risk to population and environment.”); id. at 18 (describing Remedial Action Contracts as 

being awarded through a tradeoff method). 
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account the absence of a follow-on contract.  For example, FAR 36.605(b) provides that 

the Government should not disclose information about its independent cost estimate for 

the architect-engineer services.324  In the context of architect-engineer contracting, the 

concealment of the Government’s independent cost estimate is important because, in the 

absence of price competition, the independent cost estimate is one of the few tools that 

the Government has to determine whether the contractor’s offered price is fair and 

reasonable.  A contractor with knowledge of the cost estimate could use that estimate to 

get a better picture of the highest amount the Government will accept and then simply 

name that price.325  However, in the context of negotiating a single-contractor cost-

reimbursement project, the Government’s cost estimate may be an important tool for 

negotiating the scope of the contractor’s fee for completing the contract. 

b. Mitigating Drawbacks of Qualification-Based Selection 

Using qualification-based selection for the award of cost-reimbursement contracts 

may involve drawbacks that need to be mitigated through careful acquisition planning.  

For example, awarding the contract based on qualifications rather than a tradeoff risks 

giving offerors an incentive to propose an inflated cost estimate to increase their fee and 

make performance easier.326  Additionally, a poorly chosen definition of “qualifications” 

could risk accelerating the concentration of the Government contracts industry into fewer 

                                                 
324 FAR 36.605(b) (“Access to information concerning the Government estimate shall be limited to 

Government personnel whose official duties require knowledge of the estimate.”). 
325 But cf. FAR 36.203(c) (establishing similar secrecy requirements for the Government’s independent cost 

estimate for construction costs). 
326 Cf., e.g., Cibinic et al., supra note 17, at 432 (“In the sole source environment, the reasonableness 

determination is almost always the critical determination because the offeror has significant motivations to 

submit a relatively high cost estimate to ensure that ample funding is available to complete the work and to 

justify a larger fee.”). 
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and fewer firms.327  However, both of these drawbacks can be mitigated by appropriate 

construction of the contract and evaluation factors. 

If the contract is sufficiently structured to encourage contractor efficiency, then an 

inflated cost estimate is potentially salutary by reducing the risk of unanticipated 

overruns.  One of the contractor’s motives to submit an inflated cost estimate is to ensure 

that enough money is allocated to ensure completion of the project,328 which is in the 

contractor’s and Government’s mutual interest.  Further, the contractor is not able to 

propose an arbitrary cost estimate, as the Government retains the right to reject an offeror 

whose proposed costs are not fair and reasonable.329  Because the contractor must justify 

its cost estimate, the best way for it to produce an inflated estimate would be to include 

potential sources of cost overruns.  Therefore, structuring the contract to incentivize 

efficient performance is a better solution than incentivizing lower cost estimates. 

Incentive contracts can encourage contractor efficiency by increasing the 

contractor’s profits when it successfully cuts costs.330  However, tying the target cost to 

the contractor’s cost estimate may not be an effective method of encouraging efficient 

performance.331  For example, in the context of fixed-price incentive contracts, at least 

some evidence suggests that contractors are usually able to negotiate target costs that 

                                                 
327 See generally, e.g., Rich Duprey, 6 companies that are the most reliant on government contracts, USA 

TODAY (Nov. 10, 2017), https://www.usatoday.com/story/money/business/2017/11/10/6-companies-that-

are-the-most-reliant-on-government-contracts/107395784/; Kiran Dhillon, What You Need to Know About 

the Top Federal Contractors In 3 Graphs, TIME (June 24, 2017), http://time.com/2917578/government-

contractors-lockheed/.   
327 FAR 36.602-1(a)(3). 
328 Cibinic et al., supra note 17, at 432. 
329 E.g., U.S. Electrodynamics, Inc., supra note 188, at *2. 
330 Guidance on Using Incentive and Other Contract Types, supra note 30, at 23 (“This increase or 

decrease [in fee amount] is intended to provide an incentive for the contractor to manage the contract 

effectively.”). 
331 See Vernon J. Edwards, Contract Pricing Arrangements: A Primer--Part II, 09-12 BRIEFING PAPERS 1, 

2-3 (discussing criticism of incentive contracts’ effectiveness). 
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closely correspond to their actual costs.332  Thus, one potential solution might be to use 

the Government’s independent cost estimate as the target cost, while the negotiated cost 

estimate would be limited to the role of ceiling cost.  The Government and contractor 

would, of course, need to agree to a minimum fee and fee adjustment formula that 

contemplate the cost of performance exceeding the negotiated cost estimate.333  

To the degree that market concentration may be a problem, an effective set of 

measures for the contractor’s qualifications may preempt the issue.  Under the existing 

criteria for evaluating architect-engineer firms, the Government must consider “capacity 

to accomplish the work in the required time.”334  If the contractor’s personnel are tied up 

with other work, then the contractor lacks capacity to take on new work.  Although the 

contractor can hire new personnel to increase its capacity, evaluation of a contractor’s 

qualifications includes the qualifications of the personnel who will be performing the 

contract.335  Due to the importance of contractor personnel when performing qualification 

based selection, Standard Form 330, which addresses architect-engineer qualifications, 

focuses extensively on the prior experience of the firm’s key personnel.336  Therefore, if a 

                                                 
332 See Vernon J. Edwards, Increased Use of Fixed-Price Incentive Contracts: The Way To Greater 

Efficiency And Productivity?, 25 NASH & CIBINIC REP. ¶ 21 (summarizing a 1967 study by the Rand 

Corporation, the 1967 follow-up study, and a 1987 GAO study). 
333 E.g., Guidance on Using Incentive and Other Contract Types, supra note 30, at 24 (“The fee adjustment 

formula should provide an incentive that will be effective over the full range of reasonably foreseeable 

variations from target cost.”) 
334 FAR 36.602-1(a)(3). 
335 See, e.g., Weston Solutions, Inc. v. United States, 95 Fed. Cl. 311, 318-19 (2010) (internal citations 

omitted) (“Under Criterion (A), the most important selection criterion, the synopsis went on to provide a 

listing of ‘experience requirements for various positions on the team.’ For each of the fourteen team 

positions listed, the synopsis provided a position title, a number of staff needed for that position, and a 

description of the minimum type and amount of experience that staff in that position should possess.  

Accordingly, in filling out their SF 330, a candidate A–E firm would include, under section E, ‘Resumes of 

Key Personnel Proposed for this Contract,’ the resumes for each of its key personnel.”); cf. FAR 36.606 

(“Because selection of firms is based upon qualifications, the extent of any subcontracting is an important 

negotiation topic.”). 
336 Standard Form 330 (REV. 8/2016), sec. E (resumes of key personnel); id., sec. G (“Key Personnel 

Participation in Example Projects”). 
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company with a substantial degree of past experience brings in new personnel to perform 

a contract, its qualification rating would be reduced on account of the new, less 

experienced personnel. 

VI. Conclusion  

Modified Brooks Act procedures should be made generally available as a 

mechanism for entering into cost-reimbursement contracts.  Price competition is a ill-

suited for the award of cost-reimbursement contracts due to the nature of how they 

compensate the contractor and the conditions under which they are supposed to be used.  

Thus, the price competition required by the tradeoff method forces the Government and 

offerors to expend considerable time and effort working on cost proposals that will not 

generate meaningful competition.  The Brooks Act, along with its implementation in 

FAR Subpart 36.6, represents an existing framework for selecting contractors based 

solely on the candidates’ qualifications.  Thus, expanding the use of the Brooks Act 

procedures to govern cost-reimbursement contracts may be a useful means of attaining 

best value. 

Nevertheless, until Congress decides to expand the Brooks Act’s procedures to 

cover cost-reimbursement contracts, agencies may be able to craft a stopgap solution by 

using the highest technically rated offeror with a fair and reasonable price method.  The 

stopgap would be less ideal than an extension of the Brooks Act authority because the 

requirements of establishing a competitive range would preclude direct negotiations with 

the highest-rated offeror.  Further, the stopgap would rely on the GAO and the Court of 

Federal Claims extending the reasoning in Sevatec to single-award cost-reimbursement 

contracts.  Despite these potential shortcomings, using a single-award variant of the 
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highest technically rated offeror with a fair and reasonable price method for cost-

reimbursement contracts would improve efficiency by increasing the objectivity of the 

award process.   

Whether implemented through new legislation or through reinterpretation of 

CICA, qualification-based selection for cost-reimbursement contracts would give 

contracting officers a powerful tool to obtain best value for the Government. 


