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Abstract

Remember the . . . West Texas Nuclear Waste Site? Texas’ Last Stand Against Nuclear
Waste Disposal and the Future Implications on Green Energy and National Security

The question of what to do with nuclear waste is one that has been debated for
over a half century. The United States Government’s attempts to address the problem
through federal legislation have been a failure and the country is seemingly no closer to
achieving a permanent solution to the problem today than it was 50 years ago. During
this time, dry casks of radioactive waste continue to build around the nation awaiting a
permanent home.

In the wake of this failure, private industry is seeking to fill the void by
developing temporary storage facilities for radioactive waste. One such facility has been
constructed and is ready for operation in West Texas. The U.S. Government has
reviewed the facility and determined it is safe and ready for operation. One major
problem looms: The State of Texas. In a last-minute effort to derail the facility and
prevent nuclear waste from coming into the State, the Texas legislature passed a law to
prevent exactly that from happening. The Federal Government, undeterred, has issued a
license authorizing the project to go forward. The result: A Federal vs. State legal battle
of massive importance.

This thesis will analyze the relevant law and arguments that will be in play when
this case eventually is heard by the Fifth Circuit of Appeals. The thesis will examine the
implications this ruling will have on the future of nuclear energy; specifically in the fight
against climate change and how it will affect national security. Finally, this thesis
recommends that if Texas ultimately prevails in the Fifth Circuit, the Government should

turn to the military to take the reins on solving the problem of storing nuclear waste
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INTRODUCTION

Nuclear power. Atomic energy. For many, these words give rise to a variety of
negative thoughts. For some, the first visual that will enter the mind is the dropping of
the atomic bomb in World War II. For others, these words will manufacture thoughts
about the Cold War and McCarthyism in the United States. Still others may be reminded
of the nuclear tragedies that occurred at Chernobyl!, Fukushima?, and Three Mile Island.?

Green energy on the other hand, is not the first thought most people have when
they think of nuclear power. “Carbon free” and “zero emissions” are rarely tag phrases
you would hear in the same sentence with nuclear power. It would be quite a surprise to
hear a casual conversation in your local Starbucks about how nuclear power was a
potential global solution to the problem of climate change.

This reality about the public perception of nuclear power is unfortunate because
the science actually shows that these two paragraphs should be reversed.* Nuclear power

does produce zero-emission green energy.’ Nuclear power does produce safe and reliable

L “Chernobyl” refers to the nuclear power plant accident that occurred in Chernobyl, Ukraine in 1986
which killed over a hundred plant workers. Chernobyl was the result of poor maintenance design
combined with a poorly trained staff. JOEL B. EISEN ET AL., ENERGY ECONOMICS AND THE ENVIRONMENT, 429-31
(5th ed. 2020).

2 “Fukushima” refers to the nuclear accident that occurred at the Fukushima Dai-ichi nuclear power plant
in 2011. On March 11, 2011, a massive earthquake struck 231 miles northeast of Tokyo, which set off a
chain of events that led to a hydrogen explosion at the plant. Most notably, the earthquake caused a 45-
foot tsunami that hit the power plant site. JOEL B. EISEN ET AL., ENERGY ECONOMICS AND THE ENVIRONMENT, 431-
32 (5th ed. 2020).

3 “Three Mile Island” refers to what many label the United States’ “worst nuclear accident.” On March
28, 1979, a partial meltdown of a nuclear power plant in Pennsylvania was caused when a series of minor
events went unnoticed by staff personnel, leading to an explosion of hydrogen in the nuclear reactor. JoEL
B. EISEN ET AL., ENERGY ECONOMICS AND THE ENVIRONMENT, 425-28 (5th ed. 2020).

4 See generally, Hannah Ritchie, What are the Safest and Cleanest Sources of Energy, OUR WORLD IN DATA,
https://ourworldindata.org/safest-sources-of-
energy#:~:text=Nuclear%20energy%2C%20for%20example%2C%20results,hydropower%20are%20more%
20safe%20yet/ (last visited Apr. 22, 2022) (stating “Nuclear energy and renewables are far, far safer than
fossil fuels).

> /d.



energy that is far more practical for use than other more popular renewable alternatives.®
And based on the current technologies available in the energy arena, there is a strong
argument that a heavy reliance on nuclear power is the on/y way to obtain the lofty UN
goal of zero emissions.’

Sweden, the home country of environmentalist teenage hero Greta Thunberg, is
considered by many scientific institutions as the “greenest” country in the world.> What
goes rarely mentioned, however, is that nuclear energy accounts for approximately 30%
of the energy produced in Sweden.” Finland is another country that receives high praise
for being one of the “greenest” countries in the world.! Rarely mentioned (again), is that
nuclear power contributes to well over 30% of Finland’s energy grid.!! Also of particular
relevance to this thesis, Finland has begun construction of a nuclear waste disposal site

that will permanently store highly radioactive nuclear waste.!?

6 1d.

7 UNITED NATIONS: CLIMATE ACTION, https://www.un.org/en/climatechange/net-zero-coalition (last visited
Feb. 5,2022). As an example of support for the conclusion that a reliance on nuclear energy is the only
effective way to fight climate change, see Democrats are Divided on Using Nuclear Energy to Stop Climate
Change, https://www.theverge.com/2019/9/5/20850763/climate-change-cnn-town-hall-democrat-
candidates-nuclear-energy-2020-elections (Senator Cory Booker is quoted as saying “People who think
that we can get there without nuclear being part of the blend, just aren’t looking at the facts” in response
to a question about nuclear energy and climate change).

8 See, e.g., Top 10 GREENEST COUNTRIES, https://sustainabilitymag.com/top10/top-10-greenest-countries-2
(last visited Jan. 30, 2022) (concluding that Sweden is “by far” the most sustainable country in the world.
Notably, the article does not mention that nuclear power is a major reason for why this is the case,
preferring to discuss the more popular items such as electric buses and “smart roads”).

9 World Nuclear Association, NUCLEAR POWER IN THE WORLD TODAY, https://world-nuclear.org/information-
library/current-and-future-generation/nuclear-power-in-the-world-today.aspx (last visited Feb 15. 2022).
10 See, e.g., Kaisa Saarinen, WHY IS FINLAND THE GREENEST COUNTRY IN THE WORLD, (May 16, 2018),
https://www.talesbytrees.com/why-is-finland-the-greenest-country-in-the-world. Again, the article
notably leaves out any mention of Finland’s use of nuclear power, focusing instead on the more popular
topic of nature sustainment instead.

11 World Nuclear Association, NUCLEAR POWER IN THE WORLD TODAY, https://world-nuclear.org/information-
library/current-and-future-generation/nuclear-power-in-the-world-today.aspx (last visited Feb 15. 2022).
12 james Conca, FINLAND BREAKS GROUND ON WORLD'S FIRST DEEP GEOLOGICAL NUCLEAR WASTE REPOSITORY (May
31, 2022), https://www.forbes.com/sites/jamesconca/2021/05/31/finland-breaks-ground-on-its-deep-
geologic-nuclear-waste-repository/?sh=2dba518b6103.
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Despite these precedents, nuclear power receives enormous political resistance in
the United States. For example, Senator Bernie Sanders, a leading Congressional voice
on environmental issues, advocates for a complete ban of nuclear energy in the country.'3
This is surprising given the fact that nuclear energy currently accounts for one-fifth of the
nation’s energy grid.'*

The more science that becomes available on the topic, the more nuclear energy is
proven to be a reliable, green energy source.!> As it becomes increasingly difficult to
justify opposing nuclear energy, nuclear opponents have turned to a new strategy:
highlighting the “dangers” of nuclear waste.'® All nuclear power plants produce nuclear
waste, which if not stored properly can have negative impacts on the environment. For
the last half century, politicians have capitalized on these dangers in their fight against
nuclear power.!”

A recent development on the Texas-New Mexico border has brought this issue to

the forefront. A private company, Interim Storage Partners (ISP), has developed a plan

13 BERNIE SANDERS ON ENERGY PoLicy, https://feelthebern.org/bernie-sanders-on-energy-policy/ (last visited
Jan. 31 2022).

14 https://world-nuclear.org/information-library/current-and-future-generation/nuclear-power-in-the-
world-today.aspx

15 see, e.g., SAFETY OF NUCLEAR POWER PLANTS, http://www.world-nuclear.org/information-library/safety-
and-security/safety-of-plants/safety-of-nuclear-power-reactors.aspx; Jordan Wilkerson, RECONSIDERING THE
Risks OF NUCLEAR POWER, https://sitn.hms.harvard.edu/flash/2016/reconsidering-risks-nuclear-power/;
Office of Nuclear Energy, 3 REASONS WHY NUCLEAR IS CLEAN AND SUSTAINABLE, energy.gov/ne/articles/3-
reasons-why-nuclear-clean-and-sustainable (Mar. 31, 2021).

16 see, e.g., BERNIE SANDERS ON ENERGY PolLlicy, https://feelthebern.org/bernie-sanders-on-energy-policy/
(last visited Jan. 31 2022).

17 see, e.g., Id. See also Annemarie Wall, Going Nowhere in the Nuke of Time: Breach of the Yucca
Contract, Nuclear Waste Policy Act Fallout and Shelter in Private Interim Storage, 12 ALB. L. ENVTL. OUTLOOK
J. 138, 182 (2007)



for the temporary storage of the nation’s most dangerous nuclear wastes.!® The proposed
site underwent years of regulatory inspection, environmental challenges and safety
checks and was recently deemed safe to move forward by the federal government.!® The
problem of storing nuclear waste, a problem that has gone unsolved by the Federal
Government for half a century, appeared to have finally found a solution.?°
Unsurprisingly however, politics has intervened. The usually divisive Texas
legislature remarkably joined together and enacted a last-second law to ban the facility

outright.?!

Undeterred, the federal government still issued a license to ISP to proceed
with construction, setting up a showdown in Federal Court over whether the project will
move forward.?? The outcome of this litigation will have a massive impact on the future
of nuclear energy, and on a greater scale, the fight against climate change.

Part One of this thesis will provide a brief overview of nuclear waste and explain
what types of wastes ISP is proposing to store. Part Two will chronicle the development
of atomic law in the United States, from the enactment of the Atomic Energy Act in 1946
to the present. Part Three will provide the timeline of events surrounding the ISP nuclear

waste site, from the initial application to its recent approval. Part Four will lay out the

relevant legislative history in past Atomic Law cases; specifically highlighting the key

18 Associated Press, US GRANTS LICENSE FOR TEMPORARY NUCLEAR WASTE DUMP IN TEXAS (Sept. 14, 2021),
https://www.usnews.com/news/politics/articles/2021-09-14/us-grants-license-for-temporary-nuclear-
waste-dump-in-texas.

¥ g,

20 sybsequent sections of this thesis will discuss the passing of the Nuclear Waste Policy Act in 1982,
which has proven to be a failure.

21 Erin Douglas, Texas bans storage of highly radioactive waste, but a West Texas facility may get a license
from the feds anyway, THE TEXAS TRIBUNE, Sept. 10, 2021.

22 Texas SUES NUCLEAR REGULATORY COMMISSION OVER WEST TEXAS RADIOACTIVE WASTE STORAGE FACILITY LICENSE,
https://thetexan.news/texas-sues-nuclear-regulatory-commission-over-west-texas-radioactive-waste-
storage-facility-license/ (last visited January 30, 2022).
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Supreme Court cases which will be binding on the court in the upcoming ISP storage site
litigation. Part Five will analyze the arguments that will be made by the Federal
Government and State of Texas in their legal battle over the waste site. Part Six will
discuss the broader implications this litigation will ultimately have on nuclear energy as a
whole, to include impacts on the future of green energy in the United States and the fight
against global warming. The thesis concludes by advocating for an alternative plan to
nuclear waste storage in the event the ISP storage site fails: utilizing military resources
to solve the problem.
I. CLASSIFICATIONS OF RADIOACTIVE WASTE

ISP’s proposed high-level waste storage facility will be located in Andrews
County, Texas (hereinafter “ISP storage site””) and will hold spent nuclear fuel (SNF).
Waste Control Specialists (WCS), ISP’s parent company, already operates a nuclear
waste disposal site in Andrews County which houses low level nuclear waste (LLW).?*
Wastes are generally “categorized” based on their radioactive characteristics.?> The
category that waste falls into is critical because different categories of waste involve
different risks, and therefore impose different legal responsibilities, when it comes to

storage and disposal.?®

23 Nuclear Newswire, SPENT FUEL FACILITY RECEIVES NRC LICENSE DAYS AFTER TEXAS MOVES TO BAN IT (Sept. 24, 2021),
https://www.ans.org/news/article-3246/spent-fuel-facility-receives-nrc-license-days-after-texas-moves-
to-ban-
it/#:~:text=The%20NRC%20license%20authorizes%20ISP,radioactive%20waste%20for%2040%20years.
The facility application says the purpose is to store spent nuclear fuel and reactor-related Greater Than
Class C (GTCC) Low-Level Radioactive Waste (LLW). For the purposes of this thesis, SNF will be used to
describe all of the wastes being stored at the ISP facility, which is how ISP also clarified it in their
application. See page 1-1, https://www.nrc.gov/docs/ML1613/ML16133A100.pdf.

244,

25 Richard Burleson Stewart and Jane Bloom Stewart, Fuel Cycle to Nowhere 84, VANDERBILT UNIVERSITY
PRESS (2011).

26 1.,



A. Different Types of Nuclear Waste

A variety of Federal statutes have established four primary categories for nuclear
waste: (1) Spent Nuclear Fuel (SNF), (2) High-Level wastes (HLW), (3) Transuranic
wastes, and (4) Low-Level wastes.?’

When used in non-military applications, SNF generally consists of fuel rods that
have been exposed to radiation in order to produce electricity.?® These fuel rods contain a
number of different and highly radioactive elements.?’ SNF is primarily a result of
electricity generation at nuclear power plants.’® If not reprocessed, the only safe way to
dispose of SNF is by burial in a deep geological repository.>!

HLW are highly radioactive wastes that result from the reprocessing of SNF .32
Reprocessing often occurs to extract plutonium for weapons production for reuse as
fuel.>3 The majority of all HLWs in the United States have been produced from nuclear
weapons production.®* Similar to SNF, most HLW must be disposed of through burial in
a deep geological repository.3?

Transuranic waste (TRU) contains high proportions of elements with atomic

numbers greater than that of uranium.*® These elements have moderately high

27 |d. at 20.

28 1,

29 d.

30 /4. SNF can also be the result of spent civilian or military weapons. /d. at 93.

31/d. at 93.

32 Richard Burleson Stewart and Jane Bloom Stewart, Fuel Cycle to Nowhere 20, VANDERBILT UNIVERSITY
PRESs (2011).

3 1d.

34 1d. A smaller amount has been produced from reprocessing civilian SNF, although reprocessing is a
process that has largely been halted in the United States.

35 Id. at 93.

36 4. at 20.



radioactivity levels. The majority of transuranic waste is generated in nuclear weapons
production by the military.>” TRU requires permanent isolation in repositories due to the
long radioactive half-lives of the component elements.®

Lastly, the remainder of wastes that do not fit into one of the previous three
categories are termed low level wastes (LLW).** While LLW is also produced during
energy generation and weapons production, it is also produced from less obvious
sources.*® For instance, LLW can result from production of shoe covers, mops, and
cleaning rags.*! The medical industry is also a common producer of LLW.#2

LLW is broken down into its own four categories: Class A, B, C, and Greater
than C.#* The overwhelming majority of LLW is Class A waste, which is the “least
radioactive” class.** Proper disposal of LLW can range anywhere from simply throwing
it into the garbage (for items like filters, medical tubes and syringes), to requiring ground
burial for the more radioactive LLW#

B. Development of LLW Storage in the United States

37 1d.

38 1d. at 93.

39 /d. at 20.

404,

41 United States Nuclear Regulatory Commission, LOw LEVEL RADIOACTIVE WASTE,
https.//www.nrc.gov/reading-rm/basic-ref/glossary/low-level-radioactive-waste-llw.html.
42 d.

43 Richard Burleson Stewart and Jane Bloom Stewart, Fuel Cycle to Nowhere 20-21, VANDERBILT UNIVERSITY
PRESs (2011).

4 d.

4> United States Nuclear Regulatory Commission, LOW-LEVEL RADIOACTIVE WASTE (LLW),

https://www.nrc.gov/reading-rm/basic-ref/glossary/low-level-radioactive-waste-llw.html (last visited
February 1, 2022).



The disposal of low-level wastes has a complicated history. In 1980, Congress
passed the Low-level Radioactive Waste Policy Act, which was later amended in 1985.4
The Act gave States the responsibility for disposing of their own low-level wastes.*” The
Act further attempted to inspire States to enter into “compacts,” essentially a scheme
where a group of states would work together and ultimately agree to all send their LLW
to one site.*®

Most LLW disposal occurs at commercially operated facilities that must be
licensed by either the Nuclear Regulatory Commission (NRC) or the States within an
existing compact.* An LLW facility must meet certain safety standards and be evaluated
for how it will perform over a period in excess of one thousand years.>® While a majority
of states did initially agree to enter into compacts, little progress has been made on
actually developing new disposal facilities.”! One of the few successful LLW storage
sites is located in Andrews County, Texas, right next to where the proposed ISP storage
site is projected to be built.

C. The Early Attempts to Address High Level Nuclear Waste

In contrast to LLW, the question of how to best address SNF and HLW storage

was largely ignored in the early decades of nuclear power plant production.’? The reason

46 Deborah M. Mostaghel, The Low-Level Radioactive Waste Policy Amendments Act: An Overview, 43
DEePAUL L. REv. 379 (1994).

47 1d. at 379-80.

48 1d. at 379-80, 389.

49 United States Nuclear Regulatory Commission, Low-LEVEL WASTE DISPOSAL,
https://www.nrc.gov/waste/llw-disposal.html.

0 g,

1.

>2 Richard Burleson Stewart and Jane Bloom Stewart, Fuel Cycle to Nowhere 15, VANDERBILT UNIVERSITY
PRESS (2011).



for this was it was commonly assumed that SNF would be reprocessed.’® As the name
suggests, reprocessing is a chemical process that allows for the reuse of what would
otherwise be SNF.>* Reprocessing was a commonly used technology in the world of
weapons production, which made it easy to assume that reprocessing would be used in
the energy market as well.>

The hiccup with reprocessing is that performing the process produces a fair
amount of HLW.¢ TInitially this issue was ignored, because the production of this HLW
would occur so far in the future that no one in the mid 20" century was overly concerned
with where to store it decades later.>” Politicians were more than willing to let the next
generation of legislators deal with this problem.

Reprocessing ultimately ran into resistance in the 1960s and 70s from two groups:
environmentalists and anti-nuclear weapon advocates.’® The result was that reprocessing
failed to ever achieve widespread use in the U.S., and is all but a lost practice.>® The last
reprocessing plant in the U.S. closed in 1972, and attempts to develop other reprocessing

plants have failed.® Thus, the problem of how to store the country’s SNF was one the

3 /d.

>4 PROCESSING OF USED NUCLEAR FUEL, http://www.world-nuclear.org/information-library/nuclear-fuel-
cycle/fuel-recycling/processing-of-used-nuclear-fuel.aspx (last visited January 25, 2022).

>3 Richard Burleson Stewart and Jane Bloom Stewart, Fuel Cycle to Nowhere 20, VANDERBILT UNIVERSITY
PREss (2011).

%6 1d. at 22-23.

> Id. at 22.

>8 U.S. Government Accountability Office, NUCLEAR FUEL REPROCESSING AND THE PROBLEMS OF SAFEGUARDING
AGAINST THE SPREAD OF NUCLEAR WEAPONS, https://www.gao.gov/products/emd-80-38.

>9 Richard Burleson Stewart and Jane Bloom Stewart, Fuel Cycle to Nowhere 26-27, VANDERBILT UNIVERSITY
PREss (2011).

€0 4. at 27.



United States realized it would have to face on a much quicker timeline than was
originally anticipated.

Faced with growing amounts of SNF at power plant sites around the country, the
Government began to consider its options for storing this highly radioactive waste. For
obvious reasons, regulations for the storage of this more dangerous waste requires
different protections than the storage of LLW. Scientific opinion on the methods for
storing SNF in the early years of commercial nuclear power varied greatly. In the 1950s,
the U.S. Navy routinely placed nuclear waste into concrete blocks that were dropped into
the ocean.®! Burying nuclear waste under sheets of ice in the Arctic was explored as a
possible solution, but unsurprisingly ran into a litany of international issues.®?> On the
more creative side, the idea of sending nuclear waste into space was given actual
scientific consideration, and even approved as viable by NASA.5?

Ultimately, the concept of deep geological burial began to take shape as the clear-
cut choice for proper disposal of SNF.** In 19535, the Atomic Energy Commission (AEC)
sought assistance from the National Academy of Sciences in determining the best way to
store highly radioactive nuclear waste.%® After two years of research, the Academy

released a report on the question of nuclear waste storage.’® The report identified

®1/d. at 24.

62 4,

63 R.E. Burns, et al., Nuclear Waste Disposal in Space, NASA TECHNICAL PAPER 1225 (May 1978).

64 Richard Burleson Stewart and Jane Bloom Stewart, Fuel Cycle to Nowhere 23, VANDERBILT UNIVERSITY
PREss (2011).

®5 1d. at 22.

®6 1d. at 22-23.
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disposing of these highly radioactive wastes in abandoned salt mines as the “preferred”
method of storage.®’

Significant research into what geological features were desirable for a waste
repository took place in the 1960s and 1970s.® During this same time period, significant
environmental legislation began to be pushed through Congress. Among the many
environmental triumphs of these two decades were the passage of the National
Environmental Protection Act (NEPA) and the formation of the Environmental Protection
Agency (EPA).* This environmental awakening forced Congress to confront the
growing amounts of SNF piling up across the country.

II. DEVELOPMENT OF ATOMIC ENERGY LAW RELEVANT TO NUCLEAR
WASTE STORAGE

A. The Atomic Energy Act

Any discussion of nuclear law must begin with the Atomic Energy Act (AEA).
The AEA was enacted in 1946 to “promote the utilization of atomic energy for peaceful
purposes to the maximum extent consistent with the common defense and security and
with the health and safety of the public.”’® The Act was passed in response to the
shocking and terrifying power of nuclear weapons displayed in World War II, and was

initially intended to give the federal government control over all things nuclear.”! The

67 1d. at 23.

®8 1d. at 26.

®9 1d. at 33.

70 SUMMARY OF THE ATOMIC ENERGY ACT, 42 U.S.C. SECTION 2011, https://www.epa.gov/laws-
regulations/summary-atomic-energy-act.

71 Richard Burleson Stewart and Jane Bloom Stewart, Fuel Cycle to Nowhere 17, VANDERBILT UNIVERSITY
PRESS (2011).

“Congress . . . created the Atomic Energy Commission (AEC) to run a tightly centralized federal monopoly
on all applications of nuclear technologies.”

11



AEA granted the federal government various authorities, including the authority to
regulate the disposal of “nuclear materials.”’?

In 1953 however, President Eisenhower announced his “atoms for peace”
initiative, which was designed to encourage states and private industry to have a larger
role in the nuclear energy arena.”> Amendments to the AEA articulated that a primary
goal of the AEA was to promote the expansion of private, commercial nuclear
development.”* Despite envisioning a future with more nuclear energy sources, no
significant discussion occurred in regards to the inevitable problem that would come with
the production of more nuclear waste.”

The AEA originally established the Atomic Energy Commission (AEC) to carry
out the Act’s mission.”® The AEC was tasked with broad authority over the entire nuclear
field; its mandate included developing nuclear energy, ensuring its safety, and developing
the nation’s nuclear-weapons arsenal.”” Realizing that the AEC’s “mixed mission” of
promoting new nuclear energy while also ensuring safety and environmental

responsibility was often at odds, Congress enacted the Energy Reorganization Act of

1974.78 This Act abolished the AEC and created three new agencies, one of those being

72 Erin Hogan-Freemole, AN ODD WAY TO READ A PREEMPTION STATUTE: THE ATOMIC ENERGY ACT, VIRGINIA
URANIUM, AND THE DINE NATURAL RESOURCE PROTECTION AcT, 31 CoLO. NAT. RESOURCES, ENERGY & ENVTL L. REV. 379,
382-83 (2020).

73 See Richard Burleson Stewart and Jane Bloom Stewart, Fuel Cycle to Nowhere at 17-18.

74 Erin Hogan-Freemole, AN ODD WAY TO READ A PREEMPTION STATUTE: THE ATOMIC ENERGY ACT, VIRGINIA
URANIUM, AND THE DINE NATURAL RESOURCE PROTECTION AcT, 31 CoLo. NAT. RESOURCES, ENERGY & ENVTL L. REV. 379,
382-83 (2020).

7> see generally Richard Burleson Stewart and Jane Bloom Stewart, Fuel Cycle to Nowhere at 15.
78 1d.

77 Joel B. Eisen, et. al. ENERGY, ECONOMICS AND THE ENVIRONMENT 417 (5 ed. 2020).

78 Energy Reorganization Act of 1974, https://www.nrc.gov/docs/ML0224/ML022410201.pdf.

12



the Nuclear Regulatory Commission (NRC).” The NRC was tasked primarily with the
licensing and regulation of nuclear facilities.®°

Prior to the environmental movement of the 1960s, Congress exerted minimal
effort in addressing, or even debating, the issue of nuclear waste disposal.®! There are
several reasons why disposal was not a major focus for Congress at that time. For one,
most nuclear power plants did not become operational until the 1960s.3? The second
major issue was the prevalence of the Cold War.3® The focus during the Cold War when
it came to nuclear operations was expansion of the technology as a weapon. With the
country in fear of nuclear war with Russia, it is understandable that the increasing amount
of nuclear waste was an issue low on Congress’ priority list.

As more nuclear power plants became operational in the 1960s, however, the
storage of nuclear waste was a problem that inevitably had to be tackled by Congress.
Over the following years, Congress passed multiple statutes which established rules for
the disposal of various types of nuclear waste.®* For example, the disposal of uranium
mill tailings is governed by the Uranium Mill Tailings Radiation Control Act of 1978.8°
The Low-Level Radioactive Waste Policy Amendments Act of 1985 was passed to deal
specifically with the storage of LLW. In an effort to pass legislation to deal with the

more dangerous wastes such as SNF, Congress ultimately passed the Nuclear Waste

79 Richard Burleson Stewart and Jane Bloom Stewart, Fuel Cycle to Nowhere at 18.
80
Id.
811d. at 15.
82 James M. Cavanagh, Fixing America's Nuclear Waste Policy: Hurdling Infinite Obstacles to an
Interminable Problem, 32 NOTRE DAME J.L. ETHICS & PuB. PoL'y 355, 357 (2018).
83 Richard Burleson Stewart and Jane Bloom Stewart, Fuel Cycle to Nowhere at 15.
84 Joel B. Eisen, et al, Energy Economics and the Environment 460-63 (5™ edition 2020).
85 d. at 460.
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Policy Act of 1982 (NWPA).8 The NWPA grants the Department of Energy (DOE) and
NRC shared responsibility in the development and operation of nuclear waste facilities.’’

B. The Nuclear Waste Policy Act

The NWPA was signed into law by President Ronald Reagan in 1983.%% One
clear purpose of the Act was for the Federal Government to take the reins on disposing
highly radioactive nuclear waste.?’ After the passage of the NWPA, the DOE, as
required by the statute, began considering potential permanent nuclear waste storage
sites.”” The NWPA as originally written instructed the DOE to consider five different
locations for nuclear waste facilities, with a directive to ultimately select three for
Presidential review.”! However, as a result of public and political pressure, Congress
later amended the NWPA, instructing the NRC to “focus exclusively on Yucca Mountain,
Nevada” for the siting of a nuclear waste storage facility.”

Subsequent to this amendment, the DOE (as required by law) analyzed the Yucca
Mountain location and ultimately recommended that it be chosen as the nation’s nuclear
waste repository. Then-President George H.W. Bush informed Congress that he

concurred with the recommendation that Yucca Mountain was a suitable location to

86 1d. at 462-63.
8 1d.
88 James M. Cavanagh, Fixing America's Nuclear Waste Policy: Hurdling Infinite Obstacles to an
Interminable Problem, 32 NOTRE DAME J.L. ETHICS & PuB. PoL'y 355, 360 (2018).
89
Id.
%0 TEXAS, Petitioner, v. UNITED STATES OF AMERICA; United States Department of Energy; James Richard

Rick Perry, in His Official Capacity as United States Secretary of Energy, et al., 2017 WL 1079744 (C.A.5),
11.

91 Joel B. Eisen, et al, Energy Economics and the Environment at 463 (5t edition 2020).
92
Id.
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fulfill the requirements of the NWPA.”> The NWPA appeared to have been successful in
finding a viable solution to the question of how to store SNF.

Unfortunately, legal, political, and technical challenges to the siting of Yucca
Mountain followed for the next decade.®* These challenges came to a head during the
2008 Presidential election. Then candidate Barack Obama made Yucca Mountain a key
platform of his campaign strategy in Nevada (an important swing state) by promising to
shut down the siting of Yucca Mountain if elected.”> President Obama fulfilled his
campaign promise and immediately took action to stop the Yucca Mountain project after
his election.”®

As an alternative to the Yucca Mountain project, President Obama established a
Blue Ribbon Commission to evaluate alternative methods of nuclear waste storage and
facility siting.”” The Commission recommended that the selection of a new permanent
waste repository be based on “consent.”® Consent, according to the commission, meant
that the new site would have the support of host states, tribes and local communities.”

Also of significance, the Commission strongly recommended the prompt development of

3 4.

%4

% 1d.

96 1d. Over $15 billion was spent on the Yucca Mountain when it abruptly shut down. Further, because
the Government has failed in its responsibility to provide a repository, the Department of Energy has paid

billions of dollars to nuclear power plant operators who now have to find their own means for storing
SNF. Id. at 469-70.

97 TEXAS, Petitioner, v. UNITED STATES OF AMERICA; United States Department of Energy, et al., 2017 WL
1079744 (C.A.5), 11.

98 Jane Nakano, Blue Ribbon Commission on America's Nuclear Future Issues a Final Report, CENTER FOR
STRATEGIC AND INTERNATIONAL STUDIES, https://www.csis.org/analysis/blue-ribbon-commission-americas-
nuclear-future-issues-final-report.
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a consolidated temporary storage facility, and that efforts be made to prepare for shipping
“massive” amounts of SNF to said facility.!%

Despite renewed efforts by political appointees during the Trump presidency,
Yucca Mountain remains a project that appears to be dead in the water.!! In theory, the
proposed ISP storage site in Texas is exactly what President Obama’s Blue-Ribbon
Commission envisioned would need to be “developed promptly” to combat the growing
amount of nuclear waste across the country. Like all nuclear projects however, the ISP
storage site would immediately face a plethora of challenges. The next section of this
thesis details all of the challenges ISP has had to fend off after applying for an NRC
license.

[I. INTERIM STORAGE PARTNERS APPLICATION FOR A SNF STORAGE
FACILITY

ISP’s quest to establish an operational SNF storage site began in 2015 when they
notified the NRC of their intent to build a facility to store SNF.!192 The storage site would
be located near the Texas-New Mexico border, approximately 350 miles west of Dallas,

103

Texas.'”> The proposed facility would be designed as an interim storage facility, in close

100 joel B. Eisen, et al, Energy Economics and the Environment at 469-70. The Commission also
recommended that a new organization or agency be implemented whose sole mission would be to
implement a waste management program.

101 Timothy Gardner, Trump halts support for Yucca Mountain, Nevada Nuclear Waste Dump, REUTERS
(Feb. 6, 2020). The Trump Administration attempted to revive the Yucca Mountain project in the first
three years of the Trump Presidency. When reelection time came however, President Trump reversed
course, likely in an attempt to gain votes in Nevada. See also Maggie Haberman, One Side of a Nuclear
Waste Site: Trump. The Other: His Administration, NEw YORK TIMES (Feb 23, 2020).

102 Betsy Blaney, Dallas Company Seeking to Store US’ spent Nuclear Fuel, AssOCIATED PREss (Feb. 6, 2015),
https://apnews.com/article/business-texas-dallas-lubbock-nuclear-waste-
84660613dal194ee9bd4a35b027db2590.

103 Id.
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proximity to an already existing low level radioactive waste storage site operated by
Waste Control Specialists (WCS), a parent company of ISP.!04

A. ISP’s Application to the NRC

ISP officially sent an application to the NRC on April 19, 2016.!% The
application described the purpose of the facility as follows:

The function of the Consolidated Interim Storage Facility (CISF) will be
to store spent nuclear fuel and reactor-related Greater Than Class C
(GTCC) Low-Level Radioactive Waste (LLW) (spent nuclear fuel) that
has been used to generate electricity from commercial nuclear power
reactors. The U.S. Department of Energy (DOE) will be contractually
responsible for taking title of the spent fuel at the commercial reactors
sites and transporting the spent fuel to the CISF, by rail. The reactor-
related GTCC LLW will be shipped to the CISF by either road or rail.
WCS will use multipurpose canisters as both the shipping casks and
storage casks. No handling of bare spent nuclear fuel will occur at the
CISF since operations will be restricted to handling of sealed canisters.
WCS will operate the facility in a manner that minimizes the likelihood of
transporting any externally contaminated canisters to the CISF. The
canisters will be stored either in a horizontal or vertical configuration
inside concrete storage casks, which will be stored on concrete pads inside
the designated Protected Area.'%

The initial application stated the project would primarily be funded through a contract
with the DOE.!?” The application anticipated acceptance of the license in June 2019 and

the completion of construction and “preoperation testing” to be completed by December

2020.198

104 S GRANTS LICENSE FOR TEMPORARY NUCLEAR WASTE DUMP IN TEXAS, https://www.kxxv.com/news/local-
news/us-grants-license-for-temporary-nuclear-waste-dump-in-texas (last visited January 30, 2022).
105 App|ICATION FOR A LICENSE FOR A CONSOLIDATED INTERIM SPENT FUEL STORAGE, DOCKET NO. 72-1050,
https://www.nrc.gov/waste/spent-fuel-storage/cis/wcs/wcs-app-docs.html

106 ;4.

107 Id.
108 Id.
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Somewhat surprisingly, there was significant support among the local community
for the project.!%” As a rural west Texas community, the site location of Andrews County
was accustomed to accepting industry risks that other parts of the country would consider

too dangerous, such as oil and gas operations.!'!?

Given that experience, much of the
local community was supportive of the project. For one, Andrews County was already
supporting a low-level radioactive waste site run by WCS, which to date has had no
known radiation issues.!!! Additionally, a new facility of this magnitude would
undoubtedly create an economic boom for a rural town. The low-level waste site has
paid out tens of millions of dollars to the local community thanks to a 5% disposal fee, an
amount that would dramatically increase with the construction of a new SNF facility.!!?
Given the ups and downs of the oil and gas industry that has primarily sustained Andrews
County for over 100 years, a consistent source of income garnered local support, despite

the general fear that nuclear activities typically produce.'!3

B. The challenges to ISP’s application

Despite some support in the local community, challenges to the application from
environmental groups came in waves. High profile organizations such as the Sierra Club

and Beyond Nuclear went to work on legal action to prevent the NRC from issuing the

114

license.”'* The Sierra Club alone made more than 15 separate legal arguments against the

109 see generally, Erin Douglas, West Texas is on track to get even more nuclear waste — thanks to the
federal government, Texas TRIBUNE (Feb. 10, 2021), https://www.texastribune.org/2021/02/10/nuclear-
waste-government-rules/.

110 Id.
111 Id.
112 Id.
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114 Id.
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issuance of the license.!!'> These arguments included environmental, procedural, and
statutory construction challenges.!!®

Initially, the most compelling challenge to the license was ISP’s statement that
read “the DOE will be contractually responsible for taking title of SNF prior to transport
and while it is placed into interim storage at the CISF.”!!” The purpose of this clause was
to relieve what would otherwise be massive potential liability incurred by ISP in
accepting wastes. However, a large problem loomed for this clause: the NWPA.
Specifically, the NWPA forbids the DOE from taking title to spent nuclear fuel until a
permanent repository (such as the now defunct Yucca Mountain) has been made
operational.!!®

Fortunately for ISP, a plan for defeating this challenge had already been laid out.
Holtec, a private company like ISP who has applied for a SNF storage facility license in
New Mexico, faced the same challenge from Beyond Nuclear.!!® Holtec had stated in
their application that it would either contract directly with the DOE, or with the nuclear
waste generators themselves.!?? After this clause was challenged, Holtec conceded that
the NWPA as written prevented them from entering into a contract with the DOE due to

the failure of Yucca Mountain.'?!

115 Id.
116 Id.

117 NRC STAFF'S ANSWER IN OPPOSITION TO SIERRA CLUB'S APPEAL OF LBP-19-7 AND LBP-19-9,
https://www.nrc.gov/docs/ML2000/ML20007F038.pdf

118 Holtec International, ASLBP No. 18-958-01-ISFSI-BDO1 (2019).
119
Id.
120 Id.
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However, Holtec countered this challenge by stating that their application
provided an alternative option. Holtec asserted that they would only enter into a contract
with the DOE if Congress amended the NWPA.!22 Otherwise, in the event that the
NWPA was not amended, Holtec would enter into contracts directly with the nuclear
waste generators.!?® Because the application gave Holtec an option that was currently
legal, the Commission allowed the application to move forward.

In similar fashion, ISP utilized Holtec’s logic to prevail on this issue with regard
to its own licensing application. ISP revised its application to read: “[t]he funding for
constructing the [storage facility] will be through future contracts . . . with the DOE or
other SNF Title Holder(s).”!>* Essentially, ISP positioned itself to make the same
arguments Holtec had made. If the NWPA remains as written, ISP will finance its
operations directly with the companies who will be sending them their SNF. However, in
the event the law changes and the NWPA is amended or replaced, ISP would maintain
the ability to contract directly with the DOE, something many believe is likely to occur in
the future.'?

The Atomic Safety and Licensing Board (hereinafter the Board) sided with ISP

and agreed that their plan to contract directly with the originators of the nuclear waste

122 14, Holtec appeared optimistic in their filings that the NWPA would indeed be amended given the lack
of a solution to fixing the NWPA failures. However, to date the NWPA has not been amended as Holtec
expected. /d. at 29-30.

123 4
124 icense Application, Interim Storage Partners LLC Revision 4, Docket 72-1050,
https://www.nrc.gov/docs/ML2110/ML21105A785.pdf.

125 1d. See also Matthew James Braquet, Stop Kicking the Can Down the Road: An Urgent Call to Save the
United States from Nuclear Disposal, 7 LSU J. ENERGY L. & RESOURCES 245, 268 (2019) arguing that the NWPA
needs to be amended.
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presented no legal issues.!?¢ The Board held that it trusted the companies’ assurances that
it would not illegally contract with the DOE.!?’

The remaining challenges to ISP’s application were arguments that the facility
will violate various environmental statutes and regulations. For instance, the Sierra Club
made multiple arguments asserting that it was safer to keep SNF stored at its origin site
rather than sending it to an interim storage facility.!?® To bolster this assertion, the Sierra
Club attacked the environmental report conducted by ISP in a variety of ways. The
Sierra Club asserted that ISP had not properly considered the risks of (1) transporting the
waste, (2) potential earthquakes, and (3) contamination of water sources.'?* The evidence
relied on by the Sierra Club for their assertions came exclusively from their own hired
scientists.!*°

The Board ultimately rejected these arguments because the Sierra Club had not
provided any evidence showing the environmental report completed by ISP was
inaccurate. The Board emphasized that it needed significantly more evidence to launch
an evidentiary hearing into ISP’s environmental report.'*! Similar to most NEPA
challenges heard in federal court, the Board was not going to stop the project absent some

form of clear discernible error in the environmental report.

126 |nterim Storage Partners, ASLBP No. 19-959-01-ISFSI-BDO1 (August 23, 2019),
https://www.nrc.gov/docs/ML1923/ML19235A165.pdf.

127 1d. at 27. Board also noted that the DOE does indeed currently hold title to a small amount of SNF.
This small exception was further justification that the application could include a potential contract with
DOE, despite the fact that the NWPA forbid the DOE from taking title to further SNF.

128 see generally id. at 31
12914, at 40.

130 gee, e.g., id. at 31-32.
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Additional challenges to ISP’s application included (1) that they had not
considered environmental justice impacts!*2, (2) objections to the length of their
license'*?, and (3) that their technical plans were inadequate.'** All of these challenges
were dismissed by the Board. The only contention made by the environmental
challengers that gained any traction with the Board was that the Environmental Report
did not appropriately assess the effect the project would have on endangered species in
the area.!*> The Board was sympathetic to this claim, but ultimately allowed ISP to
supplement its report to address this issue, rather than denying the application outright.!3¢

C. Texas joins the fight against the ISP application

Unfortunately for ISP, their fight was far from over. Following the failure of
these environmental challenges, the State of Texas sprang into action. In April 2021, a
bill was introduced in the Texas House of Representatives to ban the storage and disposal
of high-level radioactive waste within the State.!*” While this first bill failed because of
disagreement over unrelated provisions, the desire to stop the ISP facility did not waver

in the subsequent months.!¥

132 1. at 29-66.

133 14, at 38. The Sierra Club argued that the indefinite length of the storage facility made it a “de facto”
repository. The Board however found that this did not violate existing rules and precedent on how long
“continued storage” could occur at an interim facility.

134 1d. at 24, 67. This included challenges to the specific casks that were being used to store the waste as
well as what the Sierra Club viewed as a lack of a plan for decommissioning.

135 4. at 104.

136 14. Essentially, the ISP had failed to properly allow public comment on its own analysis as to the
project’s effect on the Texas horned lizard or the dunes sagebrush lizard. The Board allowed this problem
to be corrected by making the findings available to the public. However, the Board did not find that the
environmental report’s analysis on the effects on these two species to be inadequate.

137 2021 Texas House Bill No. 2692, Texas Eighty-Seventh Legislature, 2021 Texas House Bill No. 2692,
Texas Eighty-Seventh Legislature.

138 Erin Douglas, Texas lawmakers want to ban dangerous radioactive waste. The proposal would give a
nuclear waste company a big financial break, THE TEXAS TRIBUNE (Apr. 8 2021).
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Later in 2021, with the issuance of a license from the NRC imminent, Texas
revamped efforts to stop the project.!** Texas Representative Brooks Landgraf, whose
district includes Andrews County, stressed a sense of urgency in getting the bill passed.
Making a floor speech on the bill, Representative Landgraf warned that the legislature
had to act quickly because the NRC was going to issue a license on September 13,
2021.1%° Landgraf stressed the importance of keeping the legislation simple so that it
could pass through both the House and Senate as quickly as possible.'*! In doing so,
Landgraf was able to keep the bill solely focused on banning the SNF that ISP intended
to store, despite other attempts to expand the bill to other wastes.!*> The final bill as
proposed was only 3 pages long and read simply in relevant part: “a person, including
the compact waste disposal facility license holder, may not dispose of or store high-level
radioactive waste in this state.”!*3

Representative Landgraf’s warning was heard, and House Bill 7 (hereinafter, HB
7) was streamlined through the House and Senate in a matter of days.'** Highlighting the

unpopularity of nuclear activity, what is usually a sharply divided Texas legislature'®

139 See House Journal, Eighty-Seventh Legislature, Second Called Session (Aug. 9, 2021),
https://journals.house.texas.gov/hjrnl/872/pdf/87C2DAY02FINAL.PDF#page=39.

140 see House Journal, Eighty-Seventh Legislature, Second Called Session (Aug. 27, 2021),
https://journals.house.texas.gov/hjrnl/872/pdf/87C2DAYO4FINAL.PDF#page=44. “[t]he business that is
directly before us is to ban a new stream of high-level radioactive waste, including spent nuclear fuel,
from coming to Texas because it’s about to be forced down our throats on September 13 if we don't take
this action. So your vote will help to protect Texas from that deluge of high-level radioactive waste.”

1414
142 4
143 Texas House Bill 7, https://capitol.texas.gov/tlodocs/872/billtext/pdf/HBO0007F.pdf#navpanes=0.

144 see generally, Texas House Bill 7 Legislative History,
https://capitol.texas.gov/BillLookup/Actions.aspx?LegSess=872&Bill=HB7.

145 See, e.g., Alexa Ura and Cassandra Pollock, Texas House Democrats flee the state in move that could
block voting restrictions bill, bring Legislature to a halt, THE TEXAs TRIBUNE (July 12, 2021).
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came together and voted the bill into existence in near unanimous fashion.!*¢ The House
approved the bill by a vote of 119-3.147 The Senate approved the bill unanimously.!*8
The bill was sent to Governor Greg Abbott on September 3 and signed into law on
September 9. At the signing, Greg Abbott stated publicly that "Texas will not become
America's nuclear waste dumping ground."'#

Representative Landgraf’s timing was accurate, as only days after the signing of
HB 7, the NRC announced that it would be issuing a license to ISP.!*® The license
authorized ISP to “receive, possess, transfer and store up to 5,000 metric tons of spent
fuel and 231.3 metric tons of Greater-Than-Class C low-level radioactive waste for 40
years.”"”! The NRC’s announcement also recognized that ISP intended to expand the
facility to potentially house more waste for a longer time, and noted that expansions
would require an amendment to the license.'>> The NRC’s announcement also indicated

that it was considering the Holtec license application in New Mexico.!3

146 James Conca, Atomic Chickens: Texas Lawmakers Reject Proven Plan to Store Nuclear Waste, FORBES
(Sep 13, 2021), https://www.forbes.com/sites/jamesconca/2021/09/13/with-nuclear-waste-vote-texas-
anti-science-cowardice-on-display-from-both-parties/?sh=654ba75a536a.

147 Id.
148 Id.

149 sebastian Melo, Texas asks 5th Circ to block license for nuclear waste site, REUTERS,
https://www.reuters.com/legal/litigation/texas-asks-5th-circ-block-license-nuclear-waste-site-2021-09-
23/.

150 David Mclintyre, NRC Issues License to Interim Storage Partners for

Consolidated Spent Nuclear Fuel Interim Storage Facility in Texas, NRC NEws (Sep. 13, 2021)
https://www.nrc.gov/reading-rm/doc-collections/news/2021/21-036.pdf.
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152 14

153 1d. As of February 3, 2021, the NRC has not made a decision on Holtec’s proposed nuclear waste site
in New Mexico.
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On September 23, 2021, Texas’ Attorney General Office filed a petition with the
Fifth Circuit Court of Appeals to review the license issued by the NRC to ISP."** While
not stated in this initial filing, Texas’ argument is simple: The NRC has provided a
license for an unlawful activity in the State of Texas. The case will be one of first
impression given that an appeals court has not been asked to consider a case where a
State has outright banned the storage of high-level nuclear waste.!>> However, there are
relevant decisions at the Supreme Court and Circuit Courts of Appeals involving a State
“interfering” with nuclear activities. The following section will analyze those cases.

IV. RELEVANT NUCLEAR LAW LEGISLATIVE HISTORY

The case with the most similar fact pattern to what ISP will face is the 2004 10th
Circuit Court of Appeals case of Skull Valley Band of Goshute Indians v. Nielson.'> The
case originated when multiple utility companies joined under the name Private Fuel
Storage (PFS) in an attempt to begin storing SNF in the State of Utah.'>” In May 1997,
PFS came to an agreement with the Skull Valley Band of Goshute Indians'>® to build a

SNF storage facility on their tribal land.!® PFS subsequently applied for a NRC license

154 petition for Review in State of Texas v. NRC, United States Court of Appeals for the Fifth Circuit, (filed
Sep. 23, 2021), https://fingfx.thomsonreuters.com/gfx/legaldocs/Ibpgngzxavq/21-60743_Documents.pdf.
155 The case of Skull Valley Band of Goshute Indians v. Nielson (to be discussed in subsequent subsections
of this article) involved a statute which granted local counties the option of outright banning SNF disposal
sites in the county. As will be discussed in further detail however, the case did not involve a direct
outright state ban of SNF storage, and the Court of Appeals did not directly address the question in their
decision.

156 Skull Valley Band Of Goshute Indians v. Nielson, 376 F.3d 1223 (10th Cir. 2004).

157 1d. at 1227-28.

158 The Band was a federally recognized Indian tribe with a reservation of approximately 18,000 acres in
Utah's Skull Valley. The Band has approximately 124 members, of whom approximately 75 are adults and
therefore members of the Band's General Council. The Band's reservation sits about 50 miles west of the
center of Salt Lake City, but only a small number of tribal members (less than 20, including children) reside
on the reservation

See Bullcreek v. NRC, Petitioners Joint Opening Brief, 2003 WL 25588878 (C.A.D.C.), 10.

159 skull Valley, 376 F.3d at 1227-28.
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in the same way ISP had in Andrews County.'®® The decision on the license was still
pending in 2002 when the case was heard by the District Court, as well as in 2004 when
the case was heard by the 10th Circuit Court of Appeals.!®!

Similar to what ISP has faced, attempts to end the PFS project were relentless.
Some environmental groups attacked the project as “environmental racism” for targeting
tribal lands for such a facility.!®?> Other environmental groups like the Sierra Club lodged
similar challenges to those they made against the ISP license, such as arguing SNF was
not safe to transport.'®* Utah citizens across the political spectrum came together to voice
their outrage over the proposed project; an unsurprising result given the facility’s close
proximity to Salt Lake City.!*

However, despite these expected attacks, it was challenges from the State of Utah
itself that found their way into the courtroom. Utah attacked the project on two separate
fronts: legally and legislatively.

A. Bullcreek v. NRC — Can the NRC grant a license to a private company?

Utah’s legal attack on the PFS project was simple: the state argued that the NRC
did not have the authority to license a private high-level nuclear waste facility.'®> This

challenge ultimately made its way to the D.C. Circuit Court of Appeals in Bullcreek v.

160 4

161 14

162 private Fuel Storage Targets High-Level Radioactive Waste Dump at Skull Valley Goshute Indian
Reservation, Utah, NUCLEAR INFORMATION AND RESOURCE SERVICE, https://www.nirs.org/radioactive-
waste/hlw/skull-valley/.

163 see, e.g., Guidance on Implementing Sierra Club Policy on the Management of High-Level Nuclear
Waste, https://www.sierraclub.org/sites/www.sierraclub.org/files/uploads-
wysiwig/sierraclub_guidance_high-level_nuclear_waste_management_2020_08_05.pdf?v=20200805.
164 see Judy Fahs, Utah N-waste site backers call it quits, SALT LAKE TRIBUNE (Dec. 21, 2012),
https://archive.sltrib.com/article.php?id=55513674&itype=cmsid. The Skull Valley SNF site would have
been approximately an hour drive from Salt Lake City.

165 Bulicreek v. Nuclear Regul. Comm'n, 359 F.3d 536, 537 (D.C. Cir. 2004).
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NRC, 359 F.3d 536 (D.C. Cir. 2004). In Bulicreek, the State of Utah argued that the
“language, structure, and legislative history” of the NWPA demonstrated Congress’ clear
intent that a private interim storage facility for SNF was not to be constructed.'®® This
argument hinged on the failure of the Government to fulfill its mandate under the NWPA;
specifically, the failure to complete the Yucca Mountain repository.'s’ Utah’s argument
was that the NRC was required to construct a permanent waste repository before it had
any authority under the NWPA to license private interim storage facilities.!®

This textual argument mostly centered around one specific clause of the NWPA
(§ 10155(h)) which read: “nothing in this chapter shall be construed to encourage,
authorize, or require the private or Federal use, purchase, lease, or other acquisition of
any storage facility located away from the site of any civilian nuclear power reactor and
not owned by the Federal Government on January 7, 1983.”1%° Utah argued that this
provision was evidence that Congress did not want the NRC using a private interim site
like the PFS facility as an easy way out of its mandate to build a permanent repository.

The NRC countered by focusing on the fact that their licensing authority came
from the AEA, not the NWPA.!” They argued that nothing in the NWPA contained an
“expression of intent” to revoke or alter this authority in any fashion.!”! The NRC
asserted that § 10155(h) only referred to existing federal facilities, not potential new

facilities. To do so, the NRC wisely pointed out that this clause was advocated for by

166 peatitioners Joint Opening Brief, Bullcreek v. NRC, 2003 WL 25588878 (C.A.D.C.), iv. (filed Sept. 8, 2003).
167
Id.
168 4.
169 42 U.S.C.A. § 10155 (West).

170 Brief for Respondent U.S. Nuclear Regulatory Commission, Bullcreek v. NRC, 2003 WL 25588879
(C.A.D.C.), 40.

171 Id.
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members of Congress from states with existing facilities.!”? Essentially, these
representatives feared that the NRC could choose to use these existing facilities in their
home state as a permanent nuclear waste storage site for the country.  § 10155(h), the
NRC argued, was created solely to appease these Representatives’ fears.!”

The D.C. Circuit Court ultimately agreed with the NRC and ruled that the NWPA
did not revoke the NRC’s authority under the AEA to issue licenses to private companies
wishing to store SNF.!"* Citing a landmark Supreme Court case that will soon be
discussed,’” the D.C. Circuit emphasized that while the AEA does not explicitly
reference SNF or high-level wastes, courts had long recognized that the AEA granted the
NRC authority to license these types of storage facilities.!”®

This ruling by the D.C. Circuit did not go to the Supreme Court, and still stands as
the principal interpretation of the NRC’s authority to grant licenses for private SNF
facilities.

B. Pacific Gas — Can state law interfere with nuclear facilities licensed by the NRC?

The second angle of attack used by Utah in an attempt to stop construction of the
PFS waste facility was through the use of its own state laws. Between 1998 and 2001,
the State of Utah passed an array of legislation aimed at frustrating PFS’s project. The

validity of these state laws was called into question in Skull Valley. The 10th Circuit

172 14, The three existing facilities were located in Morris lllinois, West Valley New York, and Barnwell
South Carolina.

173 14
174 Bullcreek v. Nuclear Regul. Comm'n, 359 F.3d 536 (D.C. Cir. 2004).
175 pgc. Gas & Elec. Co. v. State Energy Res. Conservation & Dev. Comm'n, 461 U.S. 190, 207 (1983).

176 Bulicreek, 359 F.3d at 186. The court further pointed out that in 1980, the NRC had promulgated rules
for the private licensing of SNF.
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considered the question of whether Utah’s laws improperly conflicted with federal law, in
violation of the preemption doctrine.

“Preemption” can come in two forms: express or implied. Implied preemption is
typically described in one of two ways, field or conflict preemption. Field preemption
occurs in cases where Congress “intended to fully occupy a given field of law, regardless
of whether state law is consistent or inconsistent with federal standards.”!”” Conflict
preemption occurs when a state law conflicts with a valid federal law so that it is
impossible to comply with both, or when the state law stands as an obstacle to the
accomplishment and execution of the full purposes and objectives of Congress.!”® At the
time of Skull Valley, the leading atomic law preemption case was Pacific Gas.'”®

Pacific Gas involved a challenge to a California law establishing conditions that
had to be met before a nuclear power plant could be constructed.!®® The first condition
gave the state the power to determine whether there was adequate storage for spent fuel
rods at any proposed plant site.!®! The second condition provided that the operator of the
nuclear plant was required to continuously certify they had enough waste storage space to
sustain “worst case scenarios.”'®? The petitioners in the case, who were utility companies
seeking to construct power plants, fought back with two primary arguments: (1) that the

AEA preempts California from being able to regulate the construction of a nuclear power

177 see Oneok, Inc. v. Learjet, Inc., 135 S. Ct. 1591, 1595 (2015).

178 Amanda G. Lewis, Federal Preemption of State and Local Laws (May 5, 2008),
https://web.law.columbia.edu/sites/default/files/microsites/career-
services/Federal%20Preemption%200f%20State%20and%20Local%20Laws.pdf.

179 pac. Gas & Elec. Co. v. State Energy Res. Conservation & Dev. Comm'n, 461 U.S. 190 (1983).

180 pgcific Gas, 461 U.S. at 194-98.
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plant, and (2) that the California statutes conflict with Congress’ intent for the Federal
Government to regulate nuclear waste disposal.

The Court emphasized from the start that the NRC occupies the entire field of
nuclear safety.'®® This basic premise of the AEA means that a State cannot enact a law
meant to regulate radiological safety.!8* With that established, the Court determined that
it would be impermissible for California to regulate how the construction or operation of
a nuclear plant was completed, because those operations inherently regulated radiological
hazards.!®> However, the Court stressed that this did not strip the state of its typical
police powers. These powers included the state’s ability to regulate its own electrical
companies because the state was responsible for ensuring reliable electricity to its
residents.!86

Applying that basic framework, the Court concluded that California’s statute was
passed to deal with economic concerns, not safety concerns, and was therefore not
preempted by the AEA."®” While acknowledging that the federal government maintains
complete control over how a nuclear plant is built, California ultimately had power to

determine if a plant could be built in the State.!®® The Court emphasized that California’s

183 1g. at 191.
184 14 at 215.
185 1d. at 212.
186 14 at 205.

187 4. at 213-16. “The California Assembly Committee On Resources, Land Use, and Energy, which
proposed a package of bills including § 25524.2, reported that the waste disposal problem was “largely
economic or the result of poor planning, not safety related.” . . . The Committee explained that the lack of
a federally approved method of waste disposal created a “clog” in the nuclear fuel cycle. Storage space
was limited while more nuclear wastes were continuously produced. Without a permanent means of
disposal, the nuclear waste problem could become critical leading to unpredictably high costs to contain
the problem or, worse, shutdowns in reactors. “Waste disposal safety . . . is not directly addressed by the
bills, which ask only that a method [of waste disposal] be chosen and accepted by the federal
government.”” Id.

188 14, at 211-12. The Court noted that this conclusion was not “particularly controversial.”
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law must have a non-safety rationale to withstand a preemption challenge. Without this,
California’s law would fail because the state could not frustrate the construction of a
nuclear power plant solely out of concerns for radiological safety.

Fortunately for California, they had evidence that improper planning for the
storage of spent nuclear fuel rods could lead to devastatingly high costs for the State.'®
As such, California’s rule requiring an adequate storage plan to be presented prior to
construction was a valid exercise of State power because it was grounded in economic
concerns.'?

Lastly, the Court rejected an argument that California was interfering with the
then-recently passed NWPA."! The Court pointed to a specific proposed, but ultimately
not passed, amendment to the NWPA which would have created full federal control of
nuclear waste. The amendment was passed in the Senate version of the Bill, but was
removed by the House specifically to prevent a plethora of state laws from being
preempted.’”? Given that there was such clear intent to prevent the NWPA from having
sweeping preemption implications, the Court concluded that Congress had not intended
to occupy the entire field of nuclear waste.!”> For these reasons, the Court did not find
that California had preempted the NWPA .4

Pacific Gas established two key principles that were important in the Skull Valley

decision. First, the Court made clear that the federal government occupied the entire field

189 14, 213-14.
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193 Id.
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of radiological safety and was responsible for regulating all nuclear safety concerns.
However, the Court also demonstrated that state laws could withstand a preemption
challenge even if they infringed on the purpose of the AEA, so long as the state could
articulate a non-safety rationale.

C. Skull Valley — state laws vs. NRC license. how much interference is too much?

Utah’s second method of attack against PFS was to pass a series of laws
essentially making PFS’s waste facility impossible to operate. The Tenth Circuit
considered whether these laws were preempted by the AEA. The Tenth Circuit
“grouped” Utah’s laws into four overarching categories:

(1) amendments to Utah's Radiation Control Act, which establish state
licensing requirements for the storage of SNF, and which revoke statutory
and common law grants of limited liability to stockholders in companies
engaged in storing SNF; (2) “the County Planning Provisions,” . . . which
require county governments to impose regulations and restrictions on SNF
storage; (3) “the Road Provisions,” . . . which vest the Governor and the
state legislature with authority to regulate road construction surrounding
the proposed SNF storage site on the Skull Valley reservation; and (4) “the
Miscellaneous Provisions,” . . . which require drug and alcohol testing of
employees of companies engaged in SNF storage and which authorize
litigation to determine water rights in areas under consideration for SNF
storage.!?>

The two categories that will be relevant to the future litigation for ISP are the “county
planning provisions” and the “road provisions.”
Utah’s “county planning provisions” were directed at giving local counties two

“options” when it came to storing nuclear waste in their jurisdiction.!”® The county

provisions either (1) allowed a county to impose an outright ban on SNF storage within

195 Skull Valley, 376 F.3d at 1228.
196 Id.
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their jurisdiction, or (2) allowed a county to store SNF, but in doing so, the county would
be required to produce a detailed land use plan that included complex information about
the effects of the SNF storage on the public.!”” Additionally, counties were also barred
from providing traditional municipal services to any SNF waste site, such as fire and
police support, utilities, and garbage services.!*8

The State of Utah advanced two primary arguments to support this law. First,
they argued that the provision banning municipal services to SNF sites was proper use of
a state’s power.!”” Municipal services were clearly within a state’s power to regulate, and
Utah was simply establishing rules on these entities as they saw appropriate. Second,
Utah put forth an argument that these restrictions would not impose a “significant
monetary burden” on a future SNF storage facility > Essentially, Utah tried to convince
the court that a potential SNF storage facility would only suffer minimal inconvenience if
they were not provided municipal services.

Both the District Court and the Tenth Circuit were not persuaded by Utah’s
arguments.”! The courts determined that Utah’s laws were enacted for the purpose of
regulating the radiological safety aspects of nuclear waste, a field that is indisputably
within the NRC’s control.?> The Tenth Circuit held that Utah did this both expressly and
impliedly. The actual text of the county provisions expressly required an analysis of the

health and safety effects of a proposed waste facility.?** Further, the appeals court
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altogether dismissed the Utah’s “costs argument,” determining that the law clearly only
had one implied purpose: to burden the PFS facility into nonexistence.?** The court
found this conclusion an easy one to make based on the fact that the county provisions
only applied to SNF storage facilities.2%

The arguments and analysis of the road provisions followed a similar pattern to
the county planning provisions. The road provisions gave both the Governor and Utah
Legislature power to prevent the construction of roads and railways around the PFS
facility; roads that would obviously be vital to the site's operation.*® The road provisions
also specifically designated roads around Skull Valley as State Highways, allowing the
State to exercise complete control over them. Lastly, the road provisions vested the
Governor and Legislature with the power to prevent issuance of rights-of-way to a
company engaged in the storage of SNF.2%7

Utah argued that these laws did not specifically target the hazards of nuclear
waste, but were merely an exercise of the state’s traditional police power. Unfortunately
for Utah, there was significant evidence that the legislature’s clear intent was to stop the
PFS facility. For example, one Utah legislator said that the laws would be used to “build
a moat” around the proposed SNF disposal site to prevent its operation.”® Further, the
Governor was on record as saying that the new laws would protect the “health and

safety” of the citizens from the hazards of nuclear waste.?** Based on this crystal-clear
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intent, the Tenth Circuit had no difficulty concluding that the laws regulated radiological
safety, and were therefore preempted.?!°

An appeal to the Supreme Court was denied *!'! leaving the 10th Circuit’s holding
in Skull Valley intact. Viewed in isolation, the decision in Skull Valley seems to all but
require that Texas” SNF storage ban also be struck down given the similarity in fact
patterns. However, there are two notable wrinkles that give Texas hope in sustaining HB
7. First, the court in Skull Valley never specifically addressed the question head on
whether a State could outright ban a SNF disposal site. While the county provisions
seemed to strongly encourage a county to impose such a ban, the fact that there was an
alternative option meant that the court did not have to address the question of an outright
ban directly. Second, unlike the State of California in Pacific Gas, Utah did not advance
a non-safety rationale for their law.
D. Virginia Uranium v. Warren

One additional piece of ammunition has recently been added to Texas’ arsenal.
The question of whether a court should consider legislative intent in preemption cases has
recently come into debate. In Skull Valley, the 10th Circuit’s conclusion rested almost
exclusively on what they determined to be Utah’s legislative intent in passing the
contested laws. However, a recent Supreme Court case, Virginia Uranium, Inc. v.
Warren, has brought into question whether a court should consider legislative intent

when making a preemption determination.?!2

21049, The court specifically stated that “jeopardizing access to the proposed SNF storage facility, the
Road Provisions directly and substantially affect decisions regarding radiological safety levels by those
operating nuclear facilities.”

211 Njelson v. Priv. Fuel Storage, L.L.C., 546 U.S. 1060 (2005).
212 Virginia Uranium, Inc. v. Warren, 139 S. Ct. 1894 (2019).
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1. Virginia Uranium: Preemption Question

Virginia Uranium involved a challenge to a Virginia state law banning the mining
of uranium.?"* Virginia passed a complete ban on the mining of uranium after a large
uranium deposit was discovered in the town of Coles Hill.>'* After unsuccessfully
attempting to get the state to drop the ban, a mining company challenged the statute under
a theory that the law was preempted by the AEA !5 The law was upheld in both the
District Court and Fourth Circuit Court of Appeals. The Supreme Court then granted
certiorari.?!¢

The mining company made arguments based both on theories of field preemption
and conflict preemption.?!” The field preemption argument was that the mining ban was
enacted for safety reasons, a field which is “occupied” by the NRC.2!® There was
evidence (albeit disputed) in the record that the law was indeed enacted in response to
safety concerns from the local community.>!® Further evidence of Virginia’s likely intent
to regulate radiological safety was present in the fact that multiple amicus briefs were
submitted in favor of upholding the law; many of which argued a uranium mining

operation would cause safety concerns in the local community .22
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In addition to the field preemption argument, the mining company argued that the
ban frustrated the entire purpose of the AEA.>?! A primary purpose of the AEA is to
promote the growth of commercial nuclear power.?”?> The mining company argued that a
state ban on uranium mining, the most used element in U.S. nuclear power plants,
conflicted with this purpose by significantly hindering the growth of new nuclear power
sources.*?

Virginia made all of the usual state arguments as Utah and California had done in
Skull Valley and Pacific Gas, respectively.??* Virginia asserted that mining was
traditionally regulated at the state level, and the AEA was drafted to intentionally leave
this power in place.??> This argument was bolstered by the fact that the AEA specifically
granted the NRC authority to regulate uranium mining, but only on federal land.??¢

Virginia Uranium produced three different opinions, with three Justices joining in
each. Justice Gorsuch, writing for the “majority,” upheld the mining ban by holding that
the AEA expressly gave states the authority to regulate mining.??’ The late Justice
Ginsburg, writing the concurring opinion, upheld the ban for similar reasons.??
However, she wrote separately to voice disagreement on a secondary point which will be

discussed in subsequent paragraphs.

221 Brief for Petitioners (July 19, 2018), Virginia Uranium, Inc. v. Warren, 2018 WL 3546327 (U.S.).
22214 at 23-24.
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4105540 (U.S.).
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227 Virginia Uranium, 139 S. Ct. at 1900. Justice Gorsuch, Justice Thomas, and Justice Kavanaugh made up
the three Justice “lead” opinion”

228 Virginia Uranium, 139 S. Ct. at 1909. Justice Ginsburg, Justice Sotomayor, and Justice Kagan made up
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Chief Justice Roberts, writing in dissent, would have found the mining ban
preempted by the AEA because he believed the purpose of the law was to regulate
radiological safety.?” The dissent specifically believed that while regulation of mining
was clearly within a State’s police power, regulation of the processes that occur after
mining (known as milling and tailing) were clearly within the NRC’s control. Chief
Justice Roberts concluded that Virginia’s mining ban was actually a backdoor attempt to
regulate milling and tailing, and thus had to be invalidated.?°

Virginia Uranium is not an apples-to-apples comparison with the upcoming ISP
storage site litigation. The AEA specifically states that the NRC regulates uranium
mining after its removal from the ground.?! This statutory language, as even the dissent
conceded, demonstrates that Congress intended for the states to retain typical regulatory
authority over mining activities.?*?

Further, the AEA specifically directs that the removal of uranium from federal
land is regulated by the NRC.2** The six Justices who upheld the Virginia law
emphasized this exception as proof that Congress intended all other mining (that being,
mining on private land) to be regulated by the States.?** Said another way, if Congress
had intended for the NRC to regulate all uranium mining, there would have been no need

to carve out an express provision specific to federal land. In contrast, the AEA lacks any

229 virginia Uranium, 139 S. Ct. at 1916. Chief Justice Roberts, Justice Breyer, and Justice Alito made up
the three Justice dissenting opinion.

230 /g, at 1916.

231 g, at 1910.

232 g, at 1916.

233 1d. at 1902.

234 1d. at 1902, 1915.

38



clear language when it comes to nuclear waste storage. The AEA contains only vague
references that offer little clarity on federal and state powers in waste storage.>*
2. Virginia Uranium: Legislative intent

There is one major issue in Virginia Uranium which is very applicable to the ISP
storage site litigation: whether a court should analyze legislative motive. As mentioned
in the previous subsection, all of the Justices agreed that the AEA does not give the NRC
the ability to regulate mining. However, the dissent argued that the real motive of the law
was to actually ban milling and tailing, which occur subsequent to mining. All three
opinions provided different analyses on whether courts should review legislative motive.

Justice Gorsuch’s lead opinion all but frowned on the idea of a court inquiring
into the “legislative intent” behind a statute. Justice Gorsuch stated that there would
always be many reasons for the passing of a statute.?** One legislator could support a law
for a safety reason, another for an economic reason, and another for a political reason.
Yet all of these legislators in the end, vote a law into existence. Given this reality, the
only thing the Court could be sure of was the actual text of the statute.?’

Further, Justice Gorsuch distinguished Virginia Uranium from Pacific Gas by
distinguishing power plant construction from uranium mining.*® According to his
opinion, power plants inherently involved questions of radiological safety, whereas
mining activities did not, and had traditionally been regulated by states.>* Articulated

another way, unlike the typically state-regulated activity of mining, a nuclear power plant
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was a “core activity” that the AEA clearly intended the NRC to “play a significant role”
in regulating .24

Chief Justice Roberts took the opposite viewpoint. The dissent’s conclusion that
Virginia’s mining ban was preempted was premised entirely on the intent of the law 24!
Specifically, Chief Justice Roberts concluded that the true purpose of the mining ban was
to regulate the radiological safety consequences of milling and tailing, which would
occur after mining.>*> The dissent believed that Virginia banned mining as a backdoor
way to prevent milling and tailing within its borders (an activity a state is undisputedly
barred from regulating).?** Without uranium mining occurring in the state, Virginia
effectively had banned milling and tailing, which Chief Justice Roberts concluded was
the goal of the law. Given the goal of the law was to regulate the radiological safety
aspects of milling and tailing, the law should have been preempted by the AEA.

The split between the three Justices in the lead and dissenting opinions makes the
concurrence extremely influential in future cases such as the ISP waste site litigation.>*
Justice Ginsburg began her concurrence by noting she wrote solely because of
disagreement with Justice Gorsuch’s views on inquiring into “legislative intent.” While
she agreed with upholding Virginia’s ban, she disagreed with Justice Gorsuch’s

description of the “perils” of inquiring into legislative intent.>*> In her opinion, Justice

240 14 The Court also made sure to note that the state law in Pacific Gas was ultimately upheld.
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Ginsburg articulated that inquiry into legislative purpose is not only often an appropriate
exercise of the Court, but one that the Court has performed in previous cases.?*¢ Even
though she agreed that inquiring into Virginia’s intent was not necessary under the
particular facts of the case, she stopped short of saying that a court should not determine
legislative intent under different fact patterns.>*’

Unfortunately, the concurrence did not provide any greater detail on when
inquiring into legislative purpose is appropriate. It is clear that the concurring Justices
believe a court can and should inquire into why a law was passed in certain
circumstances.?*® This point alone was the entire reason the concurring opinion was
written. However, this inquiry was not necessary in every case, evidenced by the fact
that the concurrence joined the lead opinion in upholding the mining ban.?** This
unclarity leaves serious questions about whether the Fifth Circuit should consider why
Texas passed HB 7 in determining whether the ban is valid.

The importance of whether a future court could and would dive into the
legislative purpose of a statute is massive. The NRC will almost certainly make the
argument that Texas’ ban on SNF storage is improper because it was passed for the
purpose of regulating radiological safety. Thus, the question of whether a court should
make an inquiry into the legislative intent will be of massive importance to the pending
litigation.

E. Summary of the Legislative History
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These four cases— Bullcreek, Pacific Gas, Skull Valley, and Virginia Uranium—
establish a few basic points. First, the NRC has the authority to grant a license to a
private company to build a nuclear waste facility. A license from the NRC is indeed
required for such a facility to go forward. In this same vein, the NRC has full authority to
determine how the facility is built, which falls within their complete control over
anything to do with regulating radiological safety. On the other hand, courts have
recognized that the AEA did not intend for the NRC to regulate every activity associated
with the use of nuclear power. To the contrary, the courts have been careful to respect
traditional state police powers to the extent practicable.

Unfortunately, none of these points provides a clear answer as to whether HB 7
will withstand legal challenge. In particular, Virginia Uranium makes it very difficult to
predict the outcome of the pending litigation. Will the Fifth Circuit consider SNF storage
a “core” function of the AEA, as Justice Gorsuch found power plants to be, but mining
not to be? Should the Fifth Circuit consider why HB 7 was passed when deciding the
case? If yes, can Texas demonstrate a non-safety reason for the law? The answers to
these questions are clear as mud.

V. NRC vs. Texas — Who Wins?

As previously mentioned, ISP officially received their NRC license on September
13,2021.2% As expected, the legal efforts to stop the facility from moving forward have

not slowed down since the license was issued. Many of the same environmental groups

250 state of Texas v. NRC, Respondents Motion to Dismiss 5 (Nov. 4 2021), Case No. 21-60743, United
States Court of Appeals for the Fifth Circuit.
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are renewing their attacks by appealing the NRC decision in Federal District Court.?>!
The State of New Mexico has also entered the legal fight, arguing that the environmental
effects in their home state were not properly considered.??

While these challenges are not insignificant, they ultimately have a low chance of
success in stopping operation on the ISP storage site. Government agencies are given
wide discretion when it comes to NEPA based challenges, and there does not appear to be
evidence that the NRC failed to comply with environmental laws.?>* Ultimately, it is the
State of Texas that has the best opportunity to stop the facility from moving forward in
the courtroom.

A. Texas v. NRC: Texas makes their argument

In theory, Texas’ best argument for ISP’s license to be revoked is straightforward:
HB 7 makes the facility illegal in Texas. Texas’ initial filing with the Fifth Circuit
argued exactly that point.>* The NRC’s only defense to issuing a license given the
passing of HB 7 is that the law is preempted by the AEA. Thus, the fight would come
down to a question of preemption similar to Skull Valley, Pacific Gas, and Virginia

Uranium.
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Texas would have some authority to stand on in defending HB 7 against a
preemption attack. California successfully upheld state restrictions on nuclear power
plants in Pacific Gas. Virginia successfully upheld a ban on uranium mining in Virginia
Uranium. While the facts and relevant AEA provisions differ from the facts for Texas,
these cases still offer strong arguments that Texas could have mimicked in defending HB
7.

Shockingly however, Texas opted not to make HB 7 the focal point of their
argument. On February 7,2022, Texas filed their full argument brief with the Fifth
Circuit Court of Appeals.? Rather than defend HB 7, Texas made three far more general
arguments attacking the NRC.2%

One of the arguments in the brief is that the NRC violated the Administrative
Procedure Act in issuing the license.”>’ Essentially, Texas argues that the NRC
inadequately reviewed ISP’s application. This argument is unlikely to find success.
Most of the arguments made by Texas on this issue were already unsuccessful before the
license was even issued.?®® Just as with those pre-license challenges, the NRC will be
able to prove that it took all of the required steps under the APA before issuing the
license. The NRC put in years of work evaluating the safety aspects of the proposed
facility. There is virtually zero chance that the State could prove that despite all of this

work, that the NRC made a decision that was completely arbitrary and capricious.
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Texas next argues that the NRC lacks the authority to license an interim storage
facility altogether.?® Texas’ decision to make this argument is surprising. In the opening
paragraph of Bullcreek, the D.C. Circuit held that the NWPA “does not repeal or
supersede the NRC's authority under the Atomic Energy Act to license private away-
from-reactor storage facilities. . . .”?%° While this decision is not binding on the Fifth
Circuit, this decision has not been questioned for nearly two decades. No subsequent
cases or legislative discussion have called this holding into question, and as previously
mentioned, the Supreme Court rejected a bid to hear the case. At this point, it is well
settled law that the NWPA did not supersede or limit the AEA, making Texas’ argument
about the NRC’s licensing authority a longshot.

Even more surprising is that Texas’s own brief demonstrates that the NRC does
have the authority to license facilities to private companies. Texas itself points to an
AEA provision instructing that “private persons must generally obtain “a license issued
by the Commission . . .” to handle nuclear materials.”*! This provision of the AEA
clearly demonstrates Congress granted the NRC authority to grant private licenses.
Texas attempts to argue that this provision only applied to specific types of facilities, but

lacks any persuasive statutory text to back up that claim.?6
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Last, and in this case probably least, Texas argues that the NRC violated NEPA
by failing to assess the risks of terrorist attacks on the facility.®* This argument is
destined to fail for two reasons.

For one, there is no evidence to suggest that the NRC did not follow their NEPA
requirements as suggested by Texas.?** The NRC responded to all of the comments
submitted by the public.?%> Further, it is very likely that the NRC took great care to
ensure they dotted every I and crossed every T in preparing their impact statement given
the “pre-licensing” challenges they endured. Again, Texas faces an extremely uphill
battle in their attempt to show that the NRC’s years of research and preparation produced
an arbitrary and capricious decision.

Even if the Fifth Circuit is persuaded by the terrorist argument, it still would not
achieve Texas’ objective of stopping the plant from operating. If the court determines
that the NRC was obligated to consider terrorist attacks in more detail, all the NRC would
be required to do is issue a supplemental report.?*¢ While this may result in a slight
annoyance to ISP, it would not result in a significant delay. The reason for this is the
threat of a terrorist attack is such a farfetched concern that little analysis would be needed
to adequately consider and dismiss this issue.

Politicians and environmental groups that claim nuclear waste sites are targets for

terrorists are doing nothing more than engaging in fear mongering. For one, the

263 14 at iii.
264 14, at 41-43.

265 see generally, Waste Control Specialists LLC's Consolidated Interim Spent Fuel Storage Facility Project,
https://www.regulations.gov/docket/NRC-2016-0231/document.

266 see generally National Environmental Policy Act: Judicial Review and Remedies, Congressional
Research Service (Sep 22, 2021), https://crsreports.congress.gov/product/pdf/IF/IF11932.

46



extremely rural area of West Texas would be an odd location for a terrorist to strike.
Second, a NRC licensed waste site would be extremely difficult to successfully
“attack.”?’ The NRC requires extensive security measures at all licensed sites.2®8
Further, “standard” weapons are incapable of causing the catastrophic explosion of
nuclear waste in the way fear mongers allege can happen. In reality, any weapon a
terrorist could personally carry would not only fail at causing a radioactive explosion, but
likely would not even be capable of penetrating the dry casks holding the waste.?®* The
only realistic way a terrorist could cause some sort of catastrophic event at a SNF waste
site would be through the use of their own nuclear bomb. If a nuclear bomb is dropped
on Andrews County, Texas, waste storage is the least of the country’s problems.

Given Texas’ willingness to make these longshot arguments, it is surprising that
they did not attempt to fully argue HB 7 makes the license illegal. It is possible that the
state felt the NRC had too strong of a preemption argument for HB 7 to stand. However,
no harm would have come from defending HB 7 even if it was ultimately rejected,
making Texas’ strategic decision all the more questionable.

Ironically, the Texas legislature appeared to have prepared for this type of
preemption battle. Representative Landgraf, the chief writer and advocate of the bill, was

extremely careful when making legislative remarks on the issue.?”® Landgraf seemingly
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learned from the mistakes made by Utah’s legislature and clearly took strides to avoid the
topic of radiological safety being referenced on the floor during the passing of the bill.>"!
While it is clear the bill was passed in direct response to ISP’s license application, the
motives behind passing the bill were not discussed in great specificity on the floor.?”

Despite these efforts, Texas opted to avoid spending any effort asserting the
license was wrongly issued because of HB 7. This potentially was a massive mistake on
the part of the state. The possibility still exists for a state to fight to uphold a nuclear
waste ban, whether it be Texas in future stages of this litigation, or another state like New
Mexico. Because of this possibility, the next subsection evaluates the argument Texas
should have included in its argument to defend HB 7.

B. What Texas should have argued

1, The Pacific Gas argument

Texas should have looked to Pacific Gas and Virginia Uranium for the recipe on
how to defend its law. In Pacific Gas, California was able to put forward an “economic”
based rationale for their state laws in question.?’? Texas too could have attempted to put
forward an economic rationale for HB 7. The ISP facility will presumably require a
significant workforce, many of whom will have to move to Andrews County. An
increase in population means local and state governments will have to provide more
services. Given the rural nature of Andrews County, Texas could argue this will result in

infrastructure investments to keep up.
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272 1. Because the bill was so uniformly supported, it is not surprising that the “legislative debate”
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Texas could have also argued that the “danger” of nuclear waste storage creates
an economic burden. Similar to what California argued in Pacific Gas, Texas could have
tried to demonstrate the ISP waste site forces Texas to increase “preparedness” in the area
in case of a radioactive release. Presumably, Texas could have shown that these efforts
resulted in great expenses incurred by the state. Texas already warned of the perils of a
terrorist attack, so an argument that they would incur significant new costs to protect the
citizens in Andrews County could have been carved into the brief.

Interestingly, Texas does detail some of the economic burden it will incur in its
brief.?”* However, instead of tying this argument to why HB 7 is a valid use of state
police power, Texas only mentions this information in an introductory paragraph.?’s
Further, it provides no supplemental evidence in the form of projected expenses to bolster
what may have been a strong economic based argument.”’® Texas missed an opportunity
to follow California’s example in Pacific Gas.

2. The Virginia Uranium argument

Texas also missed an opportunity to pull another card from its sleeve: Virginia
Uranium. Texas’ brief only mentions HB 7 in a footnote, seemingly conceding their law
is preempted.?’” But is that concession necessary? With Virginia Uranium upholding a
state ban, Texas missed an opportunity to argue that their state ban should also be upheld

and enforced.
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Admittedly, Texas would have faced a difficult battle making this argument. The
NRC would counter by distinguishing uranium mining from nuclear waste. Specifically,
they would have argued that nuclear waste storage is a nuclear activity that invokes safety
concerns, making it a field that Congress surely intended the NRC to occupy. While the
text of the AEA doesn’t specifically say that the NRC regulates nuclear waste, the NRC
will argue it is clearly implied.?”® In all likelihood, the NRC will argue their case in
the same manner that Skull Valley was argued, which ultimately proved successful.
However, Skull Valley was decided before Virginia Uranium. Texas missed an
opportunity to argue that Skull Valley warrants a different result after Virginia Uranium.

In Skull Valley, the court acknowledged that the Utah laws in question were
typically within a state’s power.?”” However, the court said that under Supreme Court
precedent (specifically, Pacific Gas), they were required to consider the “purpose and
effect” of Utah’s laws.?®® Given the purpose of the laws was clearly to infringe upon the
NRC'’s authority, they were able to easily determine the laws were preempted.?!

However, if Virginia Uranium had been in place prior to Skull Valley, it is a fair
question to wonder whether the Tenth Circuit would have analyzed the legislative motive
in the same manner. Virginia Uranium’s dissenting opinion would have upheld Skull
Valley. Given the uncertainty of the three Virginia Uranium opinions, Texas wasted an
opportunity to fight a preemption battle by arguing the intent of HB 7 was made

irrelevant by the Supreme Court.
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C. Who wins?

Texas has little chance of stopping the ISP waste site from proceeding based on
its first brief. Instead of focusing the fight on whether HB 7 is legitimate law, Texas
instead focused its fight on attacking the NRC and NWPA 22 There was likely a political
motivation behind this tactic. Any state not named Nevada wants to see Yucca Mountain
up and running.?®? The reason for this is simple, no state wants America’s permanent
nuclear repository to be operating within their borders.

The State of Texas offered no real resistance to the interim waste site until 2021,
notably after a political shift in the White House.?®* Texas also has been the home to
WCS’s LLW storage site for years, making their last-minute fears of terrorism
questionable. In all likelihood, Texas’ motivation to engage in this battle is for political
and public relations purposes, rather than legal purposes.

With all of that said, Texas was likely to be on the losing side of this legal battle
regardless of their strategy. While focusing on upholding HB 7 offered the best chance
for success, it still was likely to be unsuccessful. Unlike California in Pacific Gas, Texas
completely banned a nuclear activity. California on the other hand, merely put attainable
conditions on a nuclear activity, a much easier pill for a court to swallow when

considering states’ rights.?®> Further, Texas did not attempt to produce the kind of
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evidence California relied on in proving a non-safety rationale for their law. Without a
non-safety reason for regulating hazardous waste, the NRC likely preempts HB 7.
Handling nuclear waste naturally involves complex radiological safety issues that must
be considered when transporting and storing the material. Given the clearest directive of
the AEA is that the NRC occupies the field of radiological safety, it logically follows that
the NRC would occupy the field of storing highly radioactive nuclear waste.

Lastly, unlike in Virginia Uranium, there is no language in the AEA that Texas
can rely on showing a state could regulate nuclear waste storage. In Virginia Uranium,
both majority opinions emphasized that the AEA had carved out an exception authorizing
the NRC to regulate mining on federal land.*®® Had this exception not been written into
the AEA, Virginia Uranium may have reached a different outcome. Unfortunately for
Texas, there is no such language or exception in the AEA concerning nuclear waste. The
only relevant language concerning the storage and disposal of nuclear waste is the broad
and sweeping language previously cited granting the NRC authority to grant licenses for
waste facilities.

All of these facts lead to the likely conclusion that HB 7 would likely have been
found to be preempted by the AEA. While Texas has not attempted to find out, it is not
unreasonable to think a future brief (whether by Texas or perhaps even an amicus brief in
the future) might fight the preemption battle. As the law stands now, that future decision
should closely mirror the Skull Valley decision, particularly with the analysis concerning

Utah’s “planning provisions.” The Tenth Circuit held that those provisions had no

286 see generally Virginia Uranium, 139 S. Ct. at 1902, 1909.
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justification for passage other than to regulate safety concerns.?®” For the reasons already
discussed, Texas also has no clear justification for passing a ban on nuclear waste storage
other than to regulate safety.

VI. THE IMPLICATIONS OF THE FIFTH CIRCUIT’S DECISION

The result of the ISP storage site litigation will have far-reaching implications.
An estimated 86,000 metric tons of SNF are currently stored at various locations across
the United States.”® With the Yucca Mountain repository all but a lost cause, there is no
hope in the foreseeable future for the completion of a permanent geological repository.?
In the midst of this failure, the U.S. Government paid more than nine billion dollars in
damages to nuclear power plant operators for failing to fulfill its obligation to complete a
repository.>® Meanwhile, stockpiles of dry casks filled with radioactive waste sit waiting
for a permanent storage solution to manifest.

Whether one is in favor of or against the expansion of nuclear energy, no one can
deny that a permanent solution to SNF storage is imperative. For decades the problem
has just been kicked down the road to future legislators and future generations. Now,
almost 50 years after the passage of the NWPA, we are no closer to a permanent solution
than we were on the day the law was passed. This is especially troubling given that a

great deal more SNF has been produced during those decades of failure.?!
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A. A victory for Texas will result in the end of private waste storage

The ISP interim storage site offers a solution to this problem. The NRC has
reviewed their facility plan and deemed the project to be a safe and reliable location for
storing SNF.?°? The project survived intense environmental and legal challenges over a
multi-year period. ISP has for all intents and purposes provided the Government a get
out of jail free card by creating a short-term solution to the growing nuclear waste issue.
Embracing this plan would give the Government much-needed time to figure out where
and how a permanent repository will be constructed.

Allowing Texas to swoop in at the last second to stop a project of this magnitude
in its tracks would be disastrous. Consider this: Texas is an extremely conservative
state, which is among the friendliest to “high-risk” industrial operations.?®> However,
when it came to nuclear waste, the Texas legislature was able to come together across
party lines to ban the storage of SNF. If a legislature as politically polarized as Texas can
join forces in their disdain for nuclear waste, it’s reasonable to think every state will
follow suit.?*

As mentioned earlier, a similar private waste site is being reviewed by the NRC

for a license in New Mexico. Right on cue, the New Mexico legislature is responding by
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considering laws that would put a stop to the project, exactly like Texas has done.? It is
easy to envision this pattern occurring across the country regardless of which state was
the next destination for a storage site. When uranium was found in Virginia, the state
passed a law right away to ban mining.**®* When Yucca Mountain started to become a
reality, Nevada went to war to make sure the project was stopped in its tracks.?”” The
reality is that state opposition to nuclear projects within its borders will never come to an
end.

Barring a sudden change in public perception, it is hard to imagine a state
embracing the construction of a nuclear waste site on their land. For one, the science
showing that nuclear waste can be safely stored is incredibly complex, and it would be
unrealistic to expect the public at large to grasp the data. Further, the public has an
understandable lack of trust in the Government when it comes to nuclear projects. The
failure of the NWPA, combined with fear mongering from politicians, will continue to
slow public support for nuclear energy.>®

This reality helps emphasize the importance of the court's interpretation of
whether or not the NRC has the authority to license interim SNF disposal sites. State
legislators have to represent their constituencies, who are always going to resist a nuclear

waste site in their backyard. The NRC is further removed from the hurdles of answering
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to “local pressure.” The NRC also possesses the technical expertise to make the best
decisions on where and how these sites are built and operated.

If the Texas ban is upheld, more states will follow suit. The opportunity for a
temporary solution to the nuclear waste problem will be thwarted, and America will be
left again waiting for the Government to build a permanent repository. In the meantime,
nuclear waste will continue to pile up in droves around the country.

As power plants and other waste generators continue to pile up waste that they
were not prepared to store, the danger of a major catastrophe occurring at one of these
plants only increases. On top of this, the Government will continue to burn billions of
dollars paying out damages that should be going to the completion of a permanent
repository. The time is well overdue for a site specifically designed to store nuclear
waste to be put into operation, which is exactly what ISP has a license from the NRC to
do in West Texas.

B. A victory for the NRC would solve the nuclear waste problem for the next century

If the ISP waste site clears their litigation hurdles and can begin accepting waste,
no additional federal action would be needed in the short term to combat the growing
amounts of SNF. A victory in the Fifth Circuit would allow the NRC to license
additional facilities like the one already being reviewed in New Mexico. These “interim”
storage sites are the perfect solution to a growing problem started by the Yucca Mountain
failure.

Further, there will be no shortage of private companies interested in obtaining

their own licenses if ISP is successful. Operating a storage facility is an extremely
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lucrative operation despite the high-risk nature of the business.*® As demonstrated in
Utah, Texas, and Nevada, entrepreneurs will take a shot at the lucrative business of
nuclear waste storage. The NRC will undoubtedly be able to license enough interim
storage sites to safely store all of the nation’s SNF through these facilities, giving
Congress the time it needs to figure out the NWPA problem.

Support for fighting against climate change is growing rapidly 3® As that support
continues to grow, more and more people are going to realize how valuable nuclear
energy is in this fight.**! Now is the time for the country to settle on a real solution to the
inevitable buildup of more and more nuclear waste. The ISP storage site is exactly that
solution.

VII. THE BIGGER PICTURE WHEN IT COMES TO NUCLEAR WASTE

The importance of solving the growing problem of nuclear waste cannot be
overstated. Beyond the dry casks scattered around the country lies an even larger issue.
If states are given the ability to block SNF waste sites, nuclear waste will remain a
growing problem for decades to come. This problem extends to the entire nuclear energy
field as a whole. No solution to nuclear waste likely results in no expansion of nuclear
energy sources. And if no new nuclear power plants are coming online, then the United

States will rapidly fall behind other nations in nuclear technology > A nuclear industry
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decline in the United States would have two monumental consequences as discussed
below.

A. Nuclear energy is needed to realistically fight climate change

The first consequence is the United States’ ability to combat global warming will
be extremely limited. Climate change has been declared an existential threat by the
Department of Defense.’** President Biden has set a goal of reaching a carbon-free power
sector by 2035 and a zero emissions economy by 2050.3%* What the White House has not
said is that it intends to provide less electricity. It has not concluded, nor could it, that
electricity demand will decrease in the coming decades.’*> And there has been no
announcement of some new historic technological breakthrough that would allow
renewables like solar, wind, and hydroelectricity to completely power the nations’ energy
grid.

A carbon-free electricity grid is not achievable without a heavy reliance on
nuclear energy. Nuclear energy currently accounts for half of the country’s green
energy.’® Further, unlike its more popular renewable counterparts, nuclear energy can
actually provide the same reliable electricity grid that the country currently enjoys from

fossil fuels. A soda can filled with “nuclear fuel” contains enough power to provide an
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average American’s electricity needs throughout their entire lifetime.*” Experts have
opined that this amazing power could provide electricity to every country on earth for
billions of years if fully embraced.*® In contrast, it would take around 4,000 fully
operational wind turbines in ideal wind conditions to simply power one large U.S. city >®

A country run by windmills and solar panels is a glorious vision. Unfortunately,
it is not a reality. Aside from the mostly ignored environmental issues caused by those
energy sources, wind and solar could never possibly power a reliable energy grid on their
own.!® Congress has recognized this reality by including provisions in the recently
passed infrastructure bill that are designed to promote the growth of nuclear energy 3!! If
the goal is to keep the lights on and heat running, the only path to achieving zero
emissions is to embrace nuclear energy. This embrace will never occur without a
solution to the growing problem of what to do with the country’s nuclear waste.

B. A strong nuclear energy program is needed for the United States to protect its national
security interests

The second massive problem is that a decline in the U.S. commitment to nuclear

energy will result in significant national security consequences. Specifically, negative
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consequences would occur if the United States were to fall behind as a major player in
the global energy market. Despite U.S. public resistance to nuclear energy, nuclear
power in the global energy market is highly competitive and growing at a rapid rate 3> If
the United States fails to maintain its status as a main player in this global nuclear energy
market, serious consequences will inevitably result.

Consider the following: in 2017, Russia and Egypt completed a $21 billion
contract which provided that Russia would supply four nuclear reactors to the country of
Egypt.3"® Less than six months later, Egypt agreed to allow the Russian military to use its
airspace and military bases.’'* While both countries would likely describe these
circumstances as two independent events, common sense dictates that this was a tradeoff
that benefitted both countries. This tradeoff of nuclear energy for increased military
presence in the Middle East demonstrates just how important it is to be a leader in the
nuclear energy market.3!

A recent estimate suggests that around 30 countries in the Eastern hemisphere are
starting new nuclear energy programs.>'® Undoubtedly, most of these countries will have
to rely on foreign assistance when it comes to their research, construction, and supply
needs. It is of vital importance that the United States be a nation these countries look to

for assistance with their energy goals. Russia and China are rapidly taking steps to
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advance their nuclear capabilities.>!” If the United States and its allies fail to support
these countries, Russia and China certainly will. And when they do, they will also gain
power through new economic and strategic alliances that come with their dominance of
the nuclear energy market.’!®

The United States is in danger of falling woefully behind Russia and China in the
global nuclear energy market.’!” There are many reasons for this, but it cannot be denied
that the nuclear waste problem, which leads to great public and political resistance to
nuclear activities, is a contributor to this fact. While the U.S. has been deadlocked in
fruitless debate about nuclear waste, Russia and China have used aggressive tactics to
gain a stranglehold on the market.’* Russia can boast that it is responsible for 60% of
global nuclear reactor sales.?>! Meanwhile, China is responsible for half of all new
nuclear reactors built since 2000, many outside of its borders.??? With this nuclear
expansion comes increased world power, along with the formation of new alliances that
are frequently at odds with those of the United States.

According to the Department of Commerce, the global market from nuclear
energy will triple by 2050, to more than $8 trillion.’>* The domestic market for nuclear
energy could reach $2 trillion in the next 30 years.?** Consider just how important these

economic figures are by again examining Russia and China. China has announced its
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intention to build up to 30 overseas nuclear reactors by 2030; a feat which has the
potential to create jobs for 5 million people.’>® Russia has ongoing nuclear construction
projects in 19 countries valued at a net worth of over $100 billion.3?* While the United
States bickers over what to do with nuclear waste, other global powers are grabbing the
reins and taking control of the nuclear energy market.

In addition to the economic consequences, it is important for the U.S to be a
leader in nuclear research and development. The use of nuclear energy to turn on your
lamp or heat your house is only the tip of the iceberg in terms of what the technology can
accomplish. For example, China and Russia have begun using nuclear powered
technology to break apart ice in the Arctic, an area of incredible global importance from
both an environmental and national security lens.?*” Nuclear powered ships and drone
planes are regularly being tested and deployed for real world use.*?® If the United States
falls behind in this technology race, it would not be implausible to think that China and
Russia will capitalize on their position of strength with an aggressive move against the
U.S. or one of its allies.’*

This discussion on technology brings us full circle to the issue of nuclear waste.
This thesis has detailed the political squabbles that have led to a failing nuclear waste
program in the U.S. for the last half century. During this time, Russia has developed a

floating nuclear reactor where SNF is recycled, leading to a great solution for Russia’s
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SNF. China has demonstrated even more creative technology by recently developing a
process that transforms high level nuclear waste into glass.>*® All of this is occurring
while the United States fails time and time again to simply find a location within its
massive borders to dig a repository.

The Government systems run in Russia and China certainly operate under a
different set of rules than the U.S. This is all the more reason why the Fifth Circuit
decision concerning the ISP storage site is of the utmost importance. If the NRC license
is upheld, then the United States has found a good solution, albeit temporary, to the
problem of SNF storage for a long period of time. If the ISP storage site launches and
operates successfully, more will follow. And if even just a few temporary storage
facilities are established, this could give the Government decades, even potentially
another century, to finally figure out a permanent solution. During those years, the
United States can take on the task of matching Russia and China’s investments into
nuclear energy without the fear of nuclear waste buildup hampering the decision-making
progress.

VIII. WHAT ACTION MUST BE TAKEN IF THE ISP STORAGE SITE IS SHOT
DOWN BY THE COURTS?

If the United States intends to be serious about their goal of reaching zero
emissions, nuclear power must expand. For the United States to ensure that the country
and its allies are on equal footing with their adversaries, nuclear power must expand.

Nuclear power cannot expand if nuclear waste storage remains a problem.*!
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Although this thesis concludes that the ISP storage site will survive its legal
battles and Texas will have to allow the company to proceed, this result is by no means
guaranteed. If the ISP storage site is ultimately stopped by the state, is all hope lost?

There are few remaining options for the Government to deal with nuclear waste if
Texas prevails. Of those options, only one is realistic: constructing and operating waste
disposal sites on military installations.

A. Option #1 — Revive Yucca Mountain

One solution would be to achieve an operational storage site at Yucca Mountain
as was initially intended. However, this option can be dismissed quickly as unrealistic
and unlikely to ever occur. Three decades of work went into the Yucca Mountain site.??
A plethora of environmental studies were completed demonstrating that the site was safe
for operation.*? Billions of dollars were spent on construction.*** Despite all of this, the
project was ultimately put to a stop in order for a presidential candidate to gain six
electoral votes.**

President Trump initially signaled support to revive the Yucca Mountain project
early in his Presidency. However, President Trump immediately changed course when it
was election time (i.e., when he needed those six important electoral votes).>*¢ It is hard

to imagine any future President making a real attempt to revive Yucca Mountain given it

332 gep generally Senator James Inhofe, Yucca Mountain: The Most Studied Real Estate on the Planet, U.S.
SENATE COMMITTEE ON ENVIRONMENT AND PuBLIC WORKS MAJORITY STAFF (March 2006).
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335 catherine Clifford, The feds have collected more than $44 billion for a permanent nuclear waste dump
— here’s why we still don’t have one, CNBC (Dec. 18, 2021), https://www.cnbc.com/2021/12/18/nuclear-
waste-why-theres-no-permanent-nuclear-waste-dump-in-us.html.

336 see generally Maggie Haberman, One Side of a Nuclear Waste Fight: Trump. The Other: His
Administration, N.Y. Times (Feb. 23, 2020), https://www.nytimes.com/2020/02/23/us/politics/trump-
yucca-mountain-nevada.html.
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still stands as an unpopular political lightning rod in Nevada. Nevada is as important a
swing state today as it was when the Yucca Mountain site was halted years ago, a fact
unlikely to change in the near future 3%’

B. Option #2 — Find a new repository location based on consent

The second possible solution is to find a new site in a state that “consents” to a
repository. The obvious problem with this option is that the likelihood of finding a state
willing to consent to a permanent geological repository is likely very low. Beyond that
hurdle, other problems loom. Even if a consent-based site were agreed upon today, an
entirely new repository would take decades to construct. During that time, the political
spectrum will inevitably change multiple times. Environmental groups will engage in all
of their tactics to stop the project. There is simply no guarantee that the project would
survive to completion, regardless of how much the science continues to prove that SNF
can be safely stored in a deep geological repository.

A consent-based site is a great plan in theory, but unlikely to ever become a
reality. Texas Governor Greg Abbott, a Republican, opposes a SNF storage site being
built in his State.3*® New Mexico Governor Michelle Lujan Grisham, a Democrat,
opposes a SNF storage site being built in her state.3** Previous sections of this thesis

have already detailed the efforts by the states of Nevada, Utah, California, and Virginia to
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and-why-it-matters.

338 Douglas Macmillan and Aaron Gregg, A private company got federal approval to store nuclear waste in
Texas. The state is fighting back, THE WASHINGTON PosT (Sep. 15, 2021),
https.//www.washingtonpost.com/business/2021/09/15/nuclear-waste-texas/.

339 5cott Wyland, Objecting to nuclear storage plan, Lujan Grisham writes to Trump, SANTA FE NEW MEXICAN
(Jul. 29, 2020), https://www.santafenewmexican.com/news/local_news/objecting-to-nuclear-storage-
plan-lujan-grisham-writes-to-trump/article_5682f878-d0fd-11ea-ba64-5785df1a6028.html.
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prevent nuclear activities from being completed in their states. To make matters worse,
there are only a limited number of states that actually contain suitable conditions for the
safe construction of a repository. When you consider all of these facts, it becomes clear
that consent-based siting is doomed to fail. While it makes for a great sound bite in the
world of politics, consent-based siting is likely a fantasy that will never occur.*

C. Option #3 — Change the law

If Texas prevails against the NRC, the simplest solution in the short term is to
change the law. Congress could amend either the AEA or NWPA to expressly grant the
NRC full power to license SNF storage facilities. If Congress wants private companies
like ISP to handle the storage of SNF, it can make this happen with a simple statutory
amendment.

The challenge with this becoming a reality is obvious: passing legislation in
today’s polarized political climate is a daunting challenge. Every legislator from a state
where a nuclear waste site could be located would likely oppose such an amendment.
Other legislators would oppose the amendment in fear of irritating environmental groups
who had supported their candidacy. Whether there would be enough support in Congress
to overcome these hurdles and vote such an amendment into existence is uncertain at

best.

340 Former President Obama’s Blue Ribbon Commission arguably admitted as much when it noted in their
reports that all past efforts to find “voluntary” waste sites had failed. The Commission expressed
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Congress Needs to Know About Pending Nuclear Waste Legislation, Environmental and Energy Study
Institute (Nov. 13, 2020), https.//www.eesi.org/briefings/view/111320nuclear (concluding that “No state
or tribe will consent to host the only repository or consolidated storage site).
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The likelihood of these three solutions actually coming to fruition are very low.
Fortunately, one viable and realistic solution does exist in the event the ISP storage site
fails: creating an interim storage site on a military base.

D. Option 4 — Let the military handle nuclear waste on an interim basis

Storing the nation’s nuclear waste on a military base is a viable, safe, and realistic
option for many reasons. For one, the Federal Government has already proven it has the
expertise to handle such an operation. Many would be surprised to know that the
Department of Energy (DOE) already operates a deep geological repository in Carlsbad,
New Mexico.**! The site, commonly referred to as WIPP (Waste Isolation Pilot Plant),
has stored military produced TRU since the late 90s. The success of WIPP demonstrates
that the Federal Government, through the joint effort of the DOE and military, have the
expertise required to handle nuclear waste safely and effectively.

Second, public fear about storing nuclear waste within its state would be
significantly lowered if the waste was being stored on a military base, rather than on a
cement block monitored by a private, for-profit company. A recent survey concluded
that the military is by “far the most trusted institution in America.”?*? This trust is exactly
what is needed to make progress on a nuclear waste site without vehement local
resistance. While local opposition to any potential storage of nuclear waste is never
going to disappear, there is little doubt it would be significantly mitigated with the

backing of the U.S. military behind the project.
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Practical reasons also make this a preferred solution. For one, the military has the
personnel available to staff such an operation. Protecting nuclear waste couldn’t be done
more safely than by putting it behind military installation gates manned by trained
security forces units. If a state is truly worried about a terrorist attack on a waste site,
logic would dictate that the military should be the entity guarding the facility.

Another practical advantage is the fact that the military already is in control of a
large amount of land, much of it in very rural, open spaces. The amount of space needed
to establish a safe interim storage facility could easily be found somewhere already under
DoD control. This fact leads to two significant benefits. By using land already
designated as a military base, the construction of a facility to handle the waste could start
right away. Additionally, constructing a facility on what is already designated for
military use would assuredly draw far less public resistance than the alternative of
building a new site on state land.

Last but certainly not least, a military operated nuclear waste site may not require
any action from Congress to go operational. While this would be open to argument, a
2014 DOE report indicated that such a new waste site would work outside of the
framework of the NWPA 3* Obviously for all of the reasons repeated throughout this
thesis, avoiding legislative delay is incredibly significant. If the ISP storage site is shut
down by the courts, alternative action on storing nuclear waste will need to take place
very quickly. The military base option offers exactly this benefit given it is likely to

avoid the slow-moving legislative process.
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There would obviously be no shortage of logistical concerns that would have to
be dealt with to make this option a reality. The military base chosen would have to alter
its mission to solely handle nuclear waste. For obvious reasons, any dual mission
involving nuclear waste would be problematic. This is especially obvious when you
consider many military missions involve the use of weaponry, which would not mix well
with an onsite nuclear waste operation.

Adjusting an installation’s mission would require that personnel and materiel be
moved around depending on where a suitable location was found. That said, the military
is equipped to handle this challenge. Military leaders across the service branches are
trained and ready to handle logistical changes and mission alterations at a moment’s
notice.** If tasked with getting a nuclear waste site operational on one of its bases, the
military would be up to the task.

Military bases already produce, manage, and safeguard nuclear weapons and
assets.**> The military employs personnel who are experts in the nuclear field when it
comes to operating and handling nuclear resources. Consider the Navy. The Navy is one
of the oldest and largest nuclear organizations in the world, and has the best safety record
in the field.**¢ Tens of thousands of people at any one time have lived, worked, and slept

within a golf shot of Navy nuclear reactors for 60 years with no adverse effects from
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radiation.**” The nuclear Navy has logged over 5,400 reactor years of accident-free
operations and traveled more than 130 million miles on nuclear energy.**® And unlike the
nuclear projects at Yucca Mountain, Skull Valley, and Coles Hill, military bases are not
generally burdened with extreme public distrust. For all of these reasons, operating an
interim nuclear waste storage site on a military base is the perfect solution if ISP fails to
get its SNF storage site operational.

CONCLUSION

Nuclear power. Atomic energy. The answer to Global Warming? Whatever your

perspective, it is undeniable that nuclear power will play an extremely important role in
the future of the planet. The United States cannot fully realize nuclear power’s important
role if the problem of nuclear waste buildup is not solved.

Thankfully, this is a problem both the Government and private industry can have
a hand in solving. ISP has paved the way for corporate enterprises to take charge of
handling nuclear waste safely. If ISP survives their imminent legal battle in the Fifth
Circuit, the doors will be open for private industry to start a new competitive industry of
nuclear waste storage.

Even if ISP fails, all hope is not lost. The military stands ready and able to
answer the call. An interim storage facility, exactly as ISP has built in West Texas, can
just as easily be completed on a military base.

The Government can no longer avoid the problem of what to do with nuclear

waste. The longer nuclear waste sits at abandoned reactor sites, the greater the chance
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that a serious tragedy could occur. The time is now to remove the issue of nuclear waste

from the list of reasons holding back nuclear energy development.

71



