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Abstract 

Lessons Learned (?): 
Granting Refugee Status to Those Opposing Military Service in the Age of Neo-Militarization 

The current age of neo-militarization requires a re-assessment of the UNHCR 

standards concerning the treatment of conscientious objection because they do not 

adequately address the problems faced by conscientious objectors. Ambiguities 

surrounding the nature of the “right” to conscientious objection, lack of further standards 

conceptualizing alternative service, discriminatory treatment of conscientious objection 

based on political convictions, and partial conscientious objection to certain conflicts still 

need to be addressed. Unfortunately, this shows that the most recent UNHCR Guidelines 

on the subject do not reflect a comprehensive analysis formulated in light of lessons learned 

from the past but instead provide a somewhat progressive yet ambiguous set of standards. 

The current UNHCR standards on the treatment of conscientious objectors are inadequate, 

so is the current international human rights regime in spite of recent progress. The current 

UNHCR standards, however, can still be strengthened through a full alignment of the 

international refugee protection regime with the human rights regime. The international 

community cannot realize this alignment without further reinforcement of the UNHCR 

mandate in practice. 
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I. INTRODUCTION  

  

 Throughout history, human beings have always struggled with the moral 

implications of war and conflict for various reasons.1 The protection afforded to individuals 

who object to such pugilism on the basis of conscience is relatively new and has developed 

along with international human rights law.2 In this vein, conscientious objection to military 

service can be defined as “a means of resisting war and military service for reasons of 

conscience based on profound religious, ethical, moral, philosophical, humanitarian, or 

similar conviction.”3 

 Despite the efforts on the international human rights community to expand the 

protection afforded to conscientious objectors (hereinafter “CO”), some States still 

continue to initiate further efforts to implement compulsory military service and to harshly 

prosecute those refusing to bear arms.4 States including Turkey, Cyprus, Azerbaijan, South 

Korea, Israel, Finland, Eritrea, Turkmenistan, and many others continue to treat millions 

of COs inhumanly, although the harshness of the measures implemented by each State 

varies.5 Azerbaijan still detains COs belonging to religious minorities, alleging that these 

                                                 
1 Conscientious Objection in History, WAR RESISTERS’ INTERNATIONAL, https://www.wri-

irg.org/en/cobook-online/co-in-history (last visited Jan. 3, 2018). 
2 Id. 
3 Özgür Heval Çınar, CONSCIENTIOUS OBJECTION TO MILITARY SERVICE IN INTERNATIONAL 

HUMAN RIGHTS LAW (Palgrave Macmillan) (2013), p. 1. 
4 Kuwait: Compulsory Military Service Reintroduced, WAR RESISTERS’ INTERNATIONAL, 

https://www.wri-irg.org/en/story/2017/kuwait-compulsory-military-service-reintroduced (last visited Jan. 3, 

2018); Turkey: New Executive Decree Threatens Conscientious Objectors, WAR RESISTERS’ 

INTERNATIONAL, https://www.wri-irg.org/en/story/2017/turkey-new-executive-decree-threatens-

conscientious-objectors (last visited Jan. 3, 2018).   
5 Conscientious Objection in History, supra note 1; TURKMENISTAN: Second imprisonment for 

Atamurat Suvkhanov, WAR RESISTERS’ INTERNATIONAL, https://www.wri-irg.org/en/node/21521 (last 

visited May 8, 2018); Turkmenistan: Reduced Upper Age Limit for Military Service, WAR RESISTERS’ 

INTERNATIONAL, https://www.wri-irg.org/en/story/2010/turkmenistan-reduced-upper-age-limit-military-

service (last visited May 8, 2018); Calling for the Renewal of the Mandate of the UN Special Rapporteur 

on Human Rights in Eritrea, WAR RESISTERS’ INTERNATIONAL,  https://www.wri-

irg.org/en/story/2017/calling-renewal-mandate-un-special-rapporteur-human-rights-eritrea (last visited May 

8, 2018); Freedom in the World 2015 - Northern Cyprus, http://www.refworld.org/docid/55c084f941.html 

https://www.wri-irg.org/en/cobook-online/co-in-history
https://www.wri-irg.org/en/cobook-online/co-in-history
https://www.wri-irg.org/en/story/2017/kuwait-compulsory-military-service-reintroduced
https://www.wri-irg.org/en/story/2017/turkey-new-executive-decree-threatens-conscientious-objectors
https://www.wri-irg.org/en/story/2017/turkey-new-executive-decree-threatens-conscientious-objectors
https://www.wri-irg.org/en/node/21521
https://www.wri-irg.org/en/story/2010/turkmenistan-reduced-upper-age-limit-military-service
https://www.wri-irg.org/en/story/2010/turkmenistan-reduced-upper-age-limit-military-service
https://www.wri-irg.org/en/story/2017/calling-renewal-mandate-un-special-rapporteur-human-rights-eritrea
https://www.wri-irg.org/en/story/2017/calling-renewal-mandate-un-special-rapporteur-human-rights-eritrea
http://www.refworld.org/docid/55c084f941.html
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individuals constitute a potential threat to the country’s security.6 In Turkey, COs have 

been prosecuted several times for the same act, violating the principle of ne bis in idem,7 

one of the most fundamental and universally accepted principles of criminal law 

prohibiting States from prosecuting individuals twice for the same act.8 Especially under 

the current state of emergency,9 the Turkish government has been criticized for issuing a 

new law that uses military conscription to oppress political opponents.10 Israeli COs have 

been subjected to prolonged and arbitrary detention for refusing to serve in the military.11 

Finland continues to implement its punitive alternatives to military service and detains COs 

who refuse to be put through these punitive alternatives.12 Russia has alternative service 

available but implements it in a discriminatory manner denying Jehovah’s Witnesses’ 

applications on the ground that they are members of an “extremist organization” and are 

therefore criminalized. 13  What is even more concerning is the rise of militarization 

throughout the world in the last decade, which has led to even more individuals being 

                                                 
(last visited May 8, 2018); International Office and Executive Report October 2015 – August 2016, WAR 

RESISTERS’ INTERNATIONAL, https://www.wri-irg.org/en/2016-annual-report (last visited May 8, 2018). 
6 ECRI Report on the Azerbaijan, COUNCIL OF EUROPE: EUROPEAN COMMISSION AGAINST RACISM 

AND INTOLERANCE (ECRI), (adopted on 17 March 2016) CRI (2016) 17, 

http://www.refworld.org/docid/584e872d4.html (last visited Feb. 1, 2018), at paras. 70-72. 
7 As known as the principle of double jeopardy in the U.S. legal system. 
8 Turkey: Reimprisonment of Conscientious Objector Ali Fikri Işık, WAR RESISTERS’ 

INTERNATIONAL, https://www.wri-irg.org/en/node/21399 (last visited May 8, 2018). 
9 Decree Law no. 691 “Olağanüstü Hal Kapsamında Bazı Düzenlemelerin Yapılması Hakkında 

Kanun Hükmünde Kararname” [Decree Law on Some Arrangements to Be Made During the State of 

Emergency] http://www.resmigazete.gov.tr/eskiler/2017/06/20170622M2-1.htm (last visited May 8, 2018); 

for a detailed analysis, see Turkey: More Emergency Decrees Issued, LIBRARY OF CONGRESS, 

http://www.loc.gov/law/foreign-news/article/turkey-more-emergency-decrees-issued/ (last visited May 8, 

2018). 
10 Annual Report 2017: Conscientious Objection in Europe, EUROPEAN BUREAU FOR 

CONSCIENTIOUS OBJECTION (EBCO), http://www.ebco-beoc.org/sites/ebco-

beoc.org/files/attachments/2017EBCOannualreport.pdf (last visited May 8, 2018), at p. 34. 
11Atalya Ben Abba Refuses to Serve in the Israeli Military, Gets Sentenced to a Further 30 Days in 

Military Detention, AMNESTY INTERNATIONAL, http://www.refworld.org/docid/59144e984.html (last 

visited Jan. 31, 2018). 
12 Amnesty International Report 2016/17 - Finland, AMNESTY INTERNATIONAL, 

http://www.refworld.org/docid/58b033fdc.html (last visited 1 Feb. 1, 2018).  
13 Annual Report 2017: Conscientious Objection in Europe, supra note 10, at pp. 30-31. 

https://www.wri-irg.org/en/2016-annual-report
http://www.refworld.org/docid/584e872d4.html
https://www.wri-irg.org/en/node/21399
http://www.resmigazete.gov.tr/eskiler/2017/06/20170622M2-1.htm
http://www.loc.gov/law/foreign-news/article/turkey-more-emergency-decrees-issued/
http://www.ebco-beoc.org/sites/ebco-beoc.org/files/attachments/2017EBCOannualreport.pdf
http://www.ebco-beoc.org/sites/ebco-beoc.org/files/attachments/2017EBCOannualreport.pdf
http://www.refworld.org/docid/59144e984.html
http://www.refworld.org/docid/58b033fdc.html
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forced to serve in militaries.14 Instead of reducing militarization, Norway has extended its 

compulsory military service to women as well in the name of “gender equality.”15 Many 

States including Sweden,16 Ukraine,17 and Georgia18 brought back compulsory military 

service due to regional tension, most notably caused by Russia’s military drills and 

aggression in the North. Debates on reintroducing military service in Croatia also raised 

serious concerns regarding the “militarization of Balkans.”19 This whole picture can be 

defined as neo-militarization. 

 The harshness of the treatment that COs go through in their home countries 

continues in hosting States where COs seek asylum. These individuals are often not 

welcomed in their host countries and face hostile and intolerant laws or practices aimed at 

deterring migrants and refugees, as perfectly illustrated in the case of Eritrean asylum 

seekers.20 In Eritrea, military service takes an indefinite form, leading to serious violations 

of various fundamental rights including but not limited to the right to be free from torture 

and degrading punishment and arbitrary detention.21 Not only men, but also women and 

children are conscripted regardless of their age and vulnerabilities and suffer from severe 

                                                 
14 The Return of Conscription?, WAR RESISTERS’ INTERNATIONAL, https://www.wri-

irg.org/en/story/2018/return-conscription (last visited 1 Feb. 1, 2018). 
15 Band of... Sisters: Norway Becomes the First NATO Country to Bring in Compulsory 

Conscription for Women and Soldiers Even Sleep in Mixed Dorms, DAILY MAIL, 

http://www.dailymail.co.uk/news/article-3758423/Band-sisters-Norway-Nato-country-bring-compulsory-

conscription-women-soldiers-sleep-mixed-dorms.html (last visited May 8, 2018). 
16 Sweden Brings Back Military Conscription amid Baltic Tensions, BBC NEWS, 

http://www.bbc.com/news/world-europe-39140100 (last visited May 8, 2018). 
17 Ukraine to Bring Back Compulsory Military Service: Ukraine Defense Council, REUTERS, 

https://www.reuters.com/article/us-ukraine-crisis-military/ukraine-to-bring-back-compulsory-military-

service-ukraine-defense-council-idUSKBN0GS26320140828 (last visited May 8, 2018). 
18 Georgia Reintroduces Compulsory Military Service, DEMOCRACY & FREEDOM WATCH, 

http://dfwatch.net/georgia-reintroduces-compulsory-military-service-46429 (last visited May 8, 2018). 
19 Annual Report 2017: Conscientious Objection in Europe, supra note 10, at pp. 24-25. 
20 Cursed if You Stay, Cursed if You Flee, THE AMERICA TEAM FOR DISPLACED ERITREANS, 

http://eritreanrefugees.org/eritrean-refugees-2/  (last visited May 8, 2018). 
21 National Service in Eritrea: ‘Slavery by Another Name’, WAR RESISTERS’ INTERNATIONAL, 

https://www.wri-irg.org/en/story/2015/national-service-eritrea-slavery-another-name (last visited Jan. 30, 

2018). 

https://www.wri-irg.org/en/story/2018/return-conscription
https://www.wri-irg.org/en/story/2018/return-conscription
http://www.dailymail.co.uk/news/article-3758423/Band-sisters-Norway-Nato-country-bring-compulsory-conscription-women-soldiers-sleep-mixed-dorms.html
http://www.dailymail.co.uk/news/article-3758423/Band-sisters-Norway-Nato-country-bring-compulsory-conscription-women-soldiers-sleep-mixed-dorms.html
http://www.bbc.com/news/world-europe-39140100
https://www.reuters.com/article/us-ukraine-crisis-military/ukraine-to-bring-back-compulsory-military-service-ukraine-defense-council-idUSKBN0GS26320140828
https://www.reuters.com/article/us-ukraine-crisis-military/ukraine-to-bring-back-compulsory-military-service-ukraine-defense-council-idUSKBN0GS26320140828
http://dfwatch.net/georgia-reintroduces-compulsory-military-service-46429
http://eritreanrefugees.org/eritrean-refugees-2/
https://www.wri-irg.org/en/story/2015/national-service-eritrea-slavery-another-name
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violations amounting to sexual enslavement, rape, and inhuman and degrading treatment.22 

Even in the case of Eritrean asylum seekers, who face a high risk of persecution once they 

are forcibly repatriated, 23  States including Denmark, Switzerland, and the UK have 

remained reluctant to grant them refugee status alleging that there will be improvements in 

the conditions of the military service because Eritrean government officials said so.24  

 The current age of neo-militarization and States’ failure to grant refugee status to 

those who face persecution because of their refusal to perform military service either 

absolutely or partially, require an evaluation of what needs to be done to address this acute 

problem. The traditional regime offered by the 1951 Convention Relating to the Status of 

Refugees25 and 1967 Protocol Relating to the Status of Refugees26  (hereinafter “1951 

Convention” and “1967 Protocol”) have failed to adequately address the claims of 

conscientious objectors because they do not contain specific provisions providing 

protection for COs. The lack of recognition of the right to conscientious objection in the 

early human rights treaties has also not provided an impetus for an improvement. In the 

following decades, promising developments occurred in international human rights, 

becoming the driving force behind the changes introduced by the UNHCR Handbook on 

                                                 
22 Just Deserters: Why Indefinite National Service in Eritrea Has Created a Generation of 

Refugees, AMNESTY INTERNATIONAL, AFR 64/2930/2015, 

http://www.refworld.org/docid/565f54234c11.html (last visited Apr. 19, 2018) at p. 8. 
23 Canada: Immigration and Refugee Board of Canada, Eritrea: Situation of People Returning to 

the Country After They Either Spent Time Abroad, Claimed Refugee Status, or Were Seeking Asylum 

(September 2014-June 2015), 18 November 2015, ERI105226.E, 

http://www.refworld.org/docid/577b6d024.html (last visited Jan. 29, 2018]. 
24 Just Deserters: Why Indefinite National Service in Eritrea Has Created a Generation of 

Refugees, supra note 24, at p. 6; Hundreds of Eritreans’ Asylum Applications Still ‘Incorrectly Refused’ 

THE GUARDIAN, https://www.theguardian.com/uk-news/2016/jul/28/hundreds-of-eritrea-asylum-

applications-still-incorrectly-refused (last visited May 8, 2018). 
25 Convention Relating to the Status of Refugees, UN GENERAL ASSEMBLY, July 28th, 1951, 

http://www.refworld.org/docid/3be01b964.html  (last visited May 9, 2018). 
26 Protocol Relating to the Status of Refugees, UN GENERAL ASSEMBLY, 31 January 1967, 

available at: http://www.refworld.org/docid/3ae6b3ae4.html (last visited May 9, 2018). 

http://www.refworld.org/docid/565f54234c11.html
http://www.refworld.org/docid/577b6d024.html
https://www.theguardian.com/uk-news/2016/jul/28/hundreds-of-eritrea-asylum-applications-still-incorrectly-refused
https://www.theguardian.com/uk-news/2016/jul/28/hundreds-of-eritrea-asylum-applications-still-incorrectly-refused
http://www.refworld.org/docid/3be01b964.html
http://www.refworld.org/docid/3ae6b3ae4.html
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Procedures and Criteria Determining Refugee Status under the 1951 Convention and the 

1967 Protocol Relating to the Status of Refugees (hereinafter “the Handbook”).27 The 

Handbook aimed to clarify points where the traditional system remained silent. Some 

changes have been introduced by the Handbook also including estranged ones, which have 

later led to inconsistencies in state practice and ultimately resulted in the failure to grant 

COs refugee status. Over time, these standards offered by the Handbook have remained an 

odd contradiction with the promising developments occurring in international human 

rights, especially driven by the UN mechanisms like the Office of the United Nations High 

Commissioner for Human Rights (hereinafter “OHCHR”) and the Human Rights 

Committee (hereinafter “HRC”). The UNHCR, recognizing the need to address these 

inconsistencies in national case-laws and the discord between international refugee law and 

human rights law, issued the most recent UNHCR Guidelines on International Protection 

No. 10 (hereinafter “the UNHCR Guidelines” or “the Guidelines”).28 In this vein, the 

UNHCR Guidelines offer a moderately beneficial yet flawed set of standards that partly 

clarify the ambiguous parts of the Handbook. Unfortunately, this shows that the most recent 

UNHCR Guidelines on the subject do not reflect a comprehensive analysis formulated in 

light of lessons learned from the past, but instead provide a marginally progressive though 

vague set of standards.  This necessitates further consideration to strengthen the 

methodology through wider consultation and the alignment of refugee protection with 

                                                 
27 Handbook and Guidelines on Procedures and Criteria for Determining Refugee Status under 

the 1951 Convention and the 1967 Protocol Relating to the Status of Refugees (hereinafter “the 

Handbook”), UN HIGH COMMISSIONER FOR REFUGEES (UNHCR), December 2011, HCR/1P/4/ENG/REV. 

3, available at: http://www.refworld.org/docid/4f33c8d92.html (last visited May 9, 2018).  
28 Guidelines on International Protection No. 10: Claims to Refugee Status related to Military 

Service within the context of Article 1A (2) of the 1951 Convention and/or the 1967 Protocol relating to the 

Status of Refugees, UNHCR, 3 December 2013, HCR/GIP/13/10/Corr. 1, available at: 

http://www.refworld.org/docid/529ee33b4.html (last visited May 9, 2018). 

http://www.refworld.org/docid/4f33c8d92.html
http://www.refworld.org/docid/529ee33b4.html
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international human rights. Additionally, addressing soft law related drawbacks by 

reinforcing the UNHCR’s enforcement role is necessary in order to strengthen the content 

of the Guidelines and to tackle their implementation problems.  

 Within this structure, Part II of this paper will first explore the traditional 

framework, early human rights treaties, and the treatment of COs before and under the 

traditional regime. Part III will investigate the ambiguous set of standards brought by the 

Handbook that have lead to incoherent State practice and dissonance from recent 

developments in the international human rights field. After laying out recent developments 

in international human rights in Part IV. After evaluating the Guidelines’ content, Part V 

analyzes recent State practice regarding the implementation of the Guidelines and if they 

have caused any changed of behavior by States. This paper will then propose some 

recommendations to strengthen the content of the Guidelines to make sure that they are in 

compliance with human rights law as well as with the UNHCR’s universal standards. 
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II. THE TRADITIONAL FRAMEWORK: LEAVING CONSCIENTIOUS 

OBJECTORS TO STATES’ TENDER MERCIES 

 

 The traditional refugee law regime, established by the 1951 Convention and 1967 

Protocol, has limited the grounds for asylum for COs by simply not mentioning 

conscientious objection, though the protection of conscientious objectors was not any less 

imperative than it is today.  Early human rights treaties also refrained from delving into 

such a political issue. This silence left COs’ destiny in the hands of States. With this in 

mind, this section will provide a detailed assessment on how early conscientious objectors 

were inhumanly treated, how both traditional refugee law framework and early human 

rights treaties refrained from touching upon such a political issue, and how this silence 

denied conscientious objectors from protection both within their State of origin and across 

the border. 

A. Development of Military Conscription and Conscientious Objectors 

 Modern military conscription as a part of one’s duty to the State, as we know it 

today, was born shortly after the French Revolution as a part of the nation-building 

process.29 At the beginning of the twentieth century, the idea of a State requiring military 

service from its citizens was common practice, and only a small number of countries 

acknowledged a right to conscientious objection.30 The “right” to require military service 

has been traditionally seen as a fundamental part of State sovereignty. States have justified 

this right on the basis of their right to self-defense.31In this atmosphere, where military 

service was seen as an unquestionable part of one’s duty as a citizen, COs have long 

                                                 
29 Çınar, supra note 3, at p. 21. 
30 Id., at p. 22. 
31 Id. 
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suffered from non-recognition, ill-treatment, imprisonment, and other forms of human 

rights violations among different States.  

 In the early twentieth century, countries like Australia, Canada, the United 

Kingdom, and the United States started to exempt certain religious groups without granting 

a right to conscientious objection. 32  The determination of whether the conscientious 

objection was genuine and deserved exemption from the military service, however, was 

based on discriminatory procedures.  While certain religious groups were automatically 

exempted, others would be incarcerated and treated poorly.33 Especially during the time of 

the First World War and the Second World War, States faced collective conscientious 

objection claims based on anti-militarist conviction.34 In New Zealand, documents were 

revealed showing conscientious objectors forced and beaten to dress in military uniforms 

during the First World War.35 In the same era, the American practice allowed performing 

alternative service in theory. Due to the harsh and discriminatory treatment, however, most 

of these conscientious objectors were forced to perform military service against their 

beliefs.36 Some activists were deported due to their opposition to military service.37 In the 

UK, hundreds of thousands of men were severely mistreated through public humiliation, 

                                                 
32 Conscientious Objection to Military Service, UN OFFICE OF THE HIGH COMMISSIONER FOR 

HUMAN RIGHTS (OHCHR), January 2012, HR/PUB/12/1, http://www.refworld.org/docid/51777e0d4.html 

(last visited May 9, 2018) at pp. 2-3.  
33 Id., at pp. 2-5. 
34 Id. 
35 Forced Dressing of Conscientious Objectors, NEW ZEALAND HISTORY, 

https://nzhistory.govt.nz/media/photo/forced-dressing-conscientious-objectors (last visited May 9, 2018); 

Conscientious Objection and Dissent, NEW ZEALAND HISTORY, https://nzhistory.govt.nz/war/first-world-

war/conscientious-objection (last visited May 9, 2018). 
36 Luke Schleif, Conscientious Objectors, 1914-1918 ONLINE: INTERNATIONAL ENCYCLOPEDIA OF 

THE FIRST WORLD WAR, https://encyclopedia.1914-1918-online.net/article/conscientious_objectors (last 

visited My 9, 2018). 
37 War Resistance, Anti-Militarism, and Deportation, 1917-1919, BERKELEY LIBRARY, 

http://www.lib.berkeley.edu/goldman/MeetEmmaGoldman/warresistance-antimilitarism-deportation1917-

1919.html (last visited May 9, 2018). 

http://www.refworld.org/docid/51777e0d4.html
https://nzhistory.govt.nz/media/photo/forced-dressing-conscientious-objectors
https://nzhistory.govt.nz/war/first-world-war/conscientious-objection
https://nzhistory.govt.nz/war/first-world-war/conscientious-objection
https://encyclopedia.1914-1918-online.net/article/conscientious_objectors
http://www.lib.berkeley.edu/goldman/MeetEmmaGoldman/warresistance-antimilitarism-deportation1917-1919.html
http://www.lib.berkeley.edu/goldman/MeetEmmaGoldman/warresistance-antimilitarism-deportation1917-1919.html
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torture, incarceration, and even death.38 A similar trend continued during the Second World 

War, and men were incarcerated for their anti-militarist beliefs and religion.39 

B. Silence of the 1951 Convention and the 1967 Protocol 

Despite ill-treatment and being coerced into performing military service, conscientious 

objectors did not enjoy any protection under the traditional refugee law system. Neither the 

1951 Convention nor the international human rights community paid enough attention to 

COs, or they simply could not overcome the strong reaction from States. Consequently, 

these individuals were left to the mercy of their State or hosting States. 

Today’s refugee definition derives from the 1951 Convention. According to the 1951 

Convention, a refugee is a person who: 

“owing to well-founded fear of being persecuted for reasons of race, religion, 

nationality, membership of a particular social group or political opinion, is outside 

the country of his nationality and is unable or, owing to such fear, is unwilling to 

avail himself of the protection of that country; or who, not having a nationality and 

being outside the country of his former habitual residence as a result of such events, 

is unable or, owing to such fear, is unwilling to return to it (emphasis added).”40 

 

It was not clear under the 1951 Convention whether conscientious objectors could be 

granted refugee status.41 Based on this definition, COs can prima facie satisfy the nexus 

requirement for one of the Convention grounds, namely, “for reasons of race, religion, 

nationality, membership of a particular social group or political opinion” considering that 

their objection to military service is based on their religious, ethical, moral, humanitarian, 

                                                 
38 Conscientious Objectors During WW1, OWLCATION, 

https://owlcation.com/humanities/Conscientious-Objectors-During-World-War-1 (last visited May 9, 

2018). 
39 Conscientious Objectors, LIVING HISTORY FARM, 

https://livinghistoryfarm.org/farminginthe40s/life_05.html (last visited May 9, 2018). 
40 Article 1(A)(2), 1951 Convention, supra note 25. 
41 James C. Hathaway, THE LAW OF REFUGEE STATUS (1991). The refugee definition has not been 

always defined with the approach of the 1951 Convention. For a detailed analysis, see pp. 2-9.  

https://owlcation.com/humanities/Conscientious-Objectors-During-World-War-1
https://livinghistoryfarm.org/farminginthe40s/life_05.html
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or similar convictions. The determination of what amounts to persecution, however, needs 

further guidance, since the 1951 Convention has not elaborated on that. 42  Different 

proposals concerning the persecution formula have been provided, although no consensus 

has been reached thus far.43  

 The travaux préparatoires provide some guidance for elucidating what might be in 

the drafters’ minds even though this guidance is de minimis. Military service was only 

discussed within the question of whether the hosting State can require military conscription 

of an alien.44 During the drafting process of the 1951 Convention, some States suggested 

that the failure to pay taxes or perform military service could be grounds for refusing an 

asylum application.45 Despite this hostile attitude towards COs among some States, the 

general language of the travaux préparatoires emphasizes that the determination of 

persecution should be based on the current international human rights standards.46 In this 

regard, Professor Hathaway’s human rights-based analysis of persecution can be favored 

here. He suggests that persecution should be analyzed based on the determination of what 

amounts to a serious harm, which can be best unraveled by using human rights standards.47 

This approach is a very plausible one as it provides a more principled approach through 

the human rights framework rather than discretionary standards evaluating the “well-

                                                 
42 Id. For a detailed analysis of the aforementioned changes, see pp. 16-21.Further developments 

occurring after the 1967 Protocol demonstrate the willingness to extend the refugee definition adopted by 

the 1951 Convention. For instance, the Organization of African Unity’s refugee definition and Organization 

of American States’ definition expands the original definition even though at different degrees.  
43 Evangelia Tsourdi, Qualifying for International Protection in the EU: New Understandings of 

the 1951 Convention and Beyond, EXPLORING THE BOUNDARIES OF REFUGEE LAW: CURRENT PROTECTION 

CHALLENGES, (J.-P. Gauci et al. ed., Boston) (2015), at p. 242. 
44 Travaux Preparatoires, p. 33. 
45 Id., at p. 183. 
46 Id., at p. 8. 
47 James C. Hathaway & Michelle Foster, THE LAW OF REFUGEE STATUS, (Cambridge University 

Press Second edition.) (2014) at p. 194. 
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foundedness” of an asylum claim.48 Moreover, it is also compatible with the Preamble of 

the Convention.49 This Paper will return to this analysis in a more in-depth manner in a 

later section. 

 There is not enough case law from earlier times to conclude that conscientious 

objectors were consistently denied refugee status pursuant to the 1951 Convention. This 

might be partly because of the fact that refugee law was newly emerging. However, some 

incidents demonstrate the political nature of conscientious objectors and the reluctance of 

hosting States interfering with such an issue. For instance, as articulated by Çınar, States 

generally chose not to grant refugee status to COs refusing to fight in the Vietnam War.50 

Another example again concerns American conscientious objectors who were granted 

humanitarian asylum by Sweden, which later caused a certain political crisis between the 

two countries.51  

 It is important to note that the expectation from the traditional regime is not in fact 

a clear regulation of conscientious objection. Yet, the Convention and the Protocol do not 

even provide a direct assessment of what persecution means. It is safe to say, however, that 

this lack of recognition combined with the hostile practices from States and the silence 

from the leading human rights instrument amplified the suffering of COs. 

C. Silence of the Early Human Rights Instruments 

 Given the hostility of States against conscientious objectors and the political nature 

of the issue, it should not come as a surprise that the newly emerging international human 

rights regime was also silent apropos treatment of conscientious objection. Neither the 

                                                 
48 Id., at p. 207.  
49 Preamble, supra note 25. 
50 Çınar, supra note 3, at p. 91. 
51 Id. 
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International Covenant on Civil and Political Rights (hereinafter the “ICCPR”)52 nor the 

European Convention on Human Rights (hereinafter the “ECHR”)53 explicitly recognized 

the right to conscientious objection. In this regard, Article 9 of the ECHR guarantees a right 

to freedom of thought, conscience, and religion as the following: 

“1. Everyone has the right to freedom of thought, conscience and religion; this right 

includes freedom to change his religion or belief and freedom, either alone or in 

community with others and in public or private, to manifest his religion or belief, 

in worship, teaching, practice and observance. 

2. Freedom to manifest one’s religion or beliefs shall be subject only to such 

limitations as are prescribed by law and are necessary in a democratic society in the 

interests of public safety, for the protection of public order, health or morals, or for 

the protection of the rights and freedoms of others.”54 

 

Similarly, Article 18 of the ICCPR provides in part: 

“1. Everyone shall have the right to freedom of thought, conscience and religion. 

This right shall include freedom to have or to adopt a religion or belief of his choice, 

and freedom, either individually or in community with others and in public or 

private, to manifest his religion or belief in worship, observance, practice and 

teaching. 

[…] 

3. Freedom to manifest one's religion or beliefs may be subject only to such 

limitations as are prescribed by law and are necessary to protect public safety, order, 

health, or morals or the fundamental rights and freedoms of others.”55 

 

As one might easily spotlight, both the ECHR and the ICCPR provided similar 

guarantees with regard to the right to freedom of thought, conscience, and religion 

reserving States’ margin of appreciation to limit freedom to manifest one’s religion or 

                                                 
52 International Covenant on Civil and Political Rights (ICCPR), UN GENERAL ASSEMBLY, 

December 16 1966, United Nations, Treaty Series, vol. 999, p. 171, 

http://www.refworld.org/docid/3ae6b3aa0.html (last visited May 9, 2018). 
53 European Convention for the Protection of Human Rights and Fundamental Freedoms, as 

amended by Protocols Nos. 11 and 14 (ECHR), COUNCIL OF EUROPE, November 4, 1950, ETS 

5,  http://www.refworld.org/docid/3ae6b3b04.html (last visited May 9, 2018). 

 
54 Id., Article 9. 
55 Article 18, supra note 52. 
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beliefs if such limitations satisfy the requirements laid out in subparagraph (2) and (3) 

respectively. Even though at first glance it seems like conscientious objection could easily 

fit into the scope of protection afforded by both instruments, the following analysis proves 

how Pollyannaish this impression truly is.56  

They both specifically exclude military service from the scope of the prohibition of 

slavery and forced labor, stating that military service does not count as forced labor where 

States had military recruitment. Article 4(3) of the ECHR on the prohibition of forced labor 

and slavery reads as follows: 

“For the purpose of this Article the term “forced or compulsory labor” shall not 

include: 

[…] 

(b) any service of a military character or, in case of conscientious objectors in 

countries where they are recognized, service exacted instead of compulsory 

military service.”57 

 

Article 8(3)(c) of the ICCPR provides a very similar formula: 

“For the purpose of this paragraph the term ‘forced or compulsory labor’ shall not 

include: 

[…] 

(ii) Any service of a military character and, in countries where conscientious 

objection is recognized, any national service required by law of conscientious 

objectors.”58 

These two articles demonstrate how conscientious objection is marginalized within 

the eyes of the drafters of these two prominent human rights instruments by being singled 

out concerning the prohibition of forced labor.  Additionally, the two articles also embody 

                                                 
56 This, however, does not mean to say that the right to freedom of thought, conscience, and 

religion should not be appreciated. In fact, as stated by Çınar, even though these articles do not explicitly 

mention a right to conscientious objection, it is important to acknowledge the significance of incorporating 

the freedom of conscience within the scope of the right to freedom of thought, conscience, and religion. For 

a more detailed analysis, see Çınar, supra note 3, p. 50. 
57 Article 4(3), the ECHR, supra note 53. 
58 Article 8(3), the ICCPR, supra note 52. 
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the initial obstacles for conscientious objection to be granted protection under the right to 

freedom of thought, conscience, and religion.  

Curiously, their forerunner, the Universal Declaration of Human Rights 

(hereinafter the “UDHR”) 59  does not refer to conscientious objection explicitly in its 

Article 4 on the prohibition of slavery or servitude.60 This addition is odd especially in the 

case of the ECHR considering that the ECHR was drafted shortly after the UDHR. One 

might assume that States probably did not want to miss the chance to explicitly leave out 

conscientious objection from the scope of the prohibition of forced labor as they saw such 

protection as a threat to their sovereignty.  

 Whether or not to include a right to conscientious objection was discussed during 

the drafting of the ICCPR. The Philippine delegate attempted to include the right to 

conscientious objection within the scope of Article 18 of the ICCPR, however, the majority 

of States were opposed to the idea of explicitly recognizing the right to conscientious 

objection.61 On the contrary, drafters of the ECHR did not discuss the right to conscientious 

objection under Article 9 of the ECHR on freedom of thought, conscience, and religion.62 

This was probably due to the highly political nature of the right at that time.63 

 On the other hand, they both discuss conscientious objection within the context of 

the prohibition of slavery and forced labor. The travaux préparatoires on Article 4 of the 

                                                 
59 Universal Declaration of Human Rights, UN GENERAL ASSEMBLY, December 10, 1948, 217 A 

(III), http://www.refworld.org/docid/3ae6b3712c.html (last visited May 9, 2018). 
60 Id., Article 4, the UDHR, “No one shall be held in slavery or servitude; slavery and the slave 

trade shall be prohibited in all their forms.” 
61 For a detailed summary of the process, see Çınar, supra note 3, at pp. 52-53. 
62 European Commission of Human Rights Preparatory Work on Article 9 of the European 

Convention on Human Rights, EUROPEAN COMMISSION OF HUMAN RIGHTS, 16 August 1956, DH (56) 14, 

https://www.echr.coe.int/LibraryDocs/Travaux/ECHRTravaux-ART9-DH(56)14-EN1338892.pdf (last 

visited May 9, 2018). 
63 Çınar, supra note 3, at p. 98. 

https://www.echr.coe.int/LibraryDocs/Travaux/ECHRTravaux-ART9-DH(56)14-EN1338892.pdf
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ECHR illustrate the lack of consensus among the European States regarding the treatment 

of COs.64 Some countries proposed that there should be basic protections concerning COs, 

but the vast majority insisted that it would be “inappropriate to go into details concerning 

the treatment of conscientious objectors.” 65  This remains true for the drafters of the 

ICCPR.66 The drafters abstained from elaborating more on both the discussion of the 

conscientious objection within the context of forced labor, and concerning the relationship 

of Article 8 (3)(c) (ii) and Article 18.67 Although this was disappointing for the protection 

of the right to conscientious objection, it was better than nothing considering that neither 

the ICCPR nor the ECHR explicitly denied the right to conscientious objection.68 

D. Early Case Law from Human Rights Courts 

 As previous subsections on the silence of the early human rights and traditional 

refugee law regime demonstrate, conscientious objectors were left without any protection 

from both sides. This ultimately led to the failure to protect conscientious objectors. Early 

case law from human rights courts, examined below, demonstrates the impact of the regime 

of silence on COs. 

The margin of appreciation granted to States regarding the recognition of the right 

to conscientious objection has found its reflection in the European Court of Human Rights’ 

(hereinafter “ECtHR”) early jurisprudence. In Grandrath v. Germany, where the applicant 

belonged to a Jehovah’s Witnesses community that totally objected to military service, the 

                                                 
64 Travaux Préparatoires de l’Article 4 de la Convention, EUROPEAN COMMISSION OF HUMAN 

RIGHTS, https://www.echr.coe.int/LibraryDocs/Travaux/ECHRTravaux-ART4-DH(62)10-

BIL1712017.PDF (last visited May 9, 2018) at p. 19. (November 15, 1962) DH (62) 10. 
65 Id. 
66 Hitomi Takemura, INTERNATIONAL HUMAN RIGHT TO CONSCIENTIOUS OBJECTION TO MILITARY 

SERVICE AND INDIVIDUAL DUTIES TO DISOBEY MANIFESTLY ILLEGAL ORDERS (Springer) (2010), pp. 22-29. 
67 Id., p. 29. 
68 Çınar, supra note 3, at p. 61. 

https://www.echr.coe.int/LibraryDocs/Travaux/ECHRTravaux-ART4-DH(62)10-BIL1712017.PDF
https://www.echr.coe.int/LibraryDocs/Travaux/ECHRTravaux-ART4-DH(62)10-BIL1712017.PDF
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European Commission of Human Rights (hereinafter “the Commission”) concluded that 

conscientious objectors did not have the right to be exempted from military service under 

Article 9 of the ECHR.69 In G.Z. v. Austria, where the applicant was a Roman Catholic 

refusing to perform compulsory military service, the Commission concluded that the case 

was inadmissible because by reading Article 4 together with Article 9 of the ECHR, States 

do not bear the obligation to either recognize the right to conscientious objection or refrain 

from punishing those who oppose such a service.70 As this case demonstrates, Article 4 of 

the ECHR constituted a hurdle in protecting conscientious objectors. In its earlier 

jurisdiction, the Commission rejected the argument that objection to military service should 

be protected under the prohibition of forced labor arguing that such arguments are not in 

compliance with Article 4(3), which excludes military service from the scope of the 

protection afforded under the prohibition of forced labor.71 

Paradoxically, despite the strong resistance from the Commission, the Council of 

Europe Parliamentary Assembly’s Resolution No. 337 (1967) declared that the right to 

conscientious objection “deriving logically from the fundamental rights of the individual 

in democratic Rule of Law States which are guaranteed in Article 9 of the [ECHR]” 

together with alternative service shall be guaranteed by the member States.72  

                                                 
69 Grandrath v. Germany, The European Commission of Human Rights (1966), Application No. 

2299/64.  
70 G.Z. v. Austria, The European Commission of Human Rights (1973), Application No. 5591/72.   
71 Bernadette Rainey, Elizabeth Wicks & Clare Ovey, THE EUROPEAN CONVENTION ON HUMAN 

RIGHTS, (Oxford University Press Seventh edition) (2017), at pp. 229-30.  
72 The Council of Europe Parliamentary Assembly’s Resolution 337 (1967) on Conscientious 

Objection, 26 January 1967, http://assembly.coe.int/nw/xml/XRef/Xref-DocDetails-

en.asp?FileID=15752&lang=en (last visited May 9, 2018). 

http://assembly.coe.int/nw/xml/XRef/Xref-DocDetails-en.asp?FileID=15752&lang=en
http://assembly.coe.int/nw/xml/XRef/Xref-DocDetails-en.asp?FileID=15752&lang=en
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 A similar trend73 of rejecting the right to conscientious objection can be found in 

Article 6(3)(b) of the American Convention on Human Rights, which excludes both 

military service and alternative service from the scope of the prohibition of forced labor.74 

Curiously, neither the drafting history of the Convention nor the Inter-American Court of 

Human Rights (hereinafter “IACtHR”) until 2005 discussed the right to conscientious 

objection in the Inter-American system.75 

 To conclude, the silence of the traditional refugee law regime can be best explained 

by the predominantly hostile State practice of the time, leading to both silence and 

reluctance of the international and regional human rights mechanisms concerning the right 

to conscientious objection.  The predominant State practice rejecting the right to 

conscientious objection, or at best deferring it to the discretion of States, left conscientious 

objectors unprotected against the persecution of States as illustrated in the aforementioned 

cases. In addition to the lack of any specific reference within the text of the 1951 

Convention and its Protocol as well as the lack of guidance from the international human 

rights law, the lack of an international refugee tribunal to which States can refer also did 

not support the case of conscientious objectors. In the absence of a comprehensive standard 

under the 1951 Convention and 1967 Protocol or of an international judicial mechanism 

providing interpretation, States have enjoyed a wide margin of appreciation defining 

refugee status and under what circumstances it can be granted.76 Hence, such a gap in the 

                                                 
73 Other regions will not be discussed both for considerations of limited length and the lack of 

substantive analysis on conscientious objection outside of the aforementioned systems.  
74 American Convention on Human Rights, "Pact of San Jose", ORGANIZATION OF AMERICAN 

STATES (OAS), 22 November 1969, http://www.refworld.org/docid/3ae6b36510.html (last visited May 9, 

2018). 
75 Çınar, supra note 3, pp. 145- 46. 
76 Giulia Vicini, Conscientious Objection to Military Service and the Notion of Persecution in 

European Union Asylum Law : The Shepherd Judgment of the Court of Justice of the European Union, 

13 JOURNAL OF INTERNATIONAL CRIMINAL JUSTICE , 845–860 (2015), at p. 846. 

http://www.refworld.org/docid/3ae6b36510.html


18 

 

international legal order has led to incoherent State practices undermining the objective of 

the traditional regime aiming to provide a coherent universal framework for all refugees.77 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
77 Volker Türk, Alice Edwards & C. W. Wouters, IN FLIGHT FROM CONFLICT AND VIOLENCE: 

UNHCR'S CONSULTATIONS ON REFUGEE STATUS AND OTHER FORMS OF INTERNATIONAL PROTECTION, 

(Cambridge University Press 2017), at pp. 2-3. 
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III. THE HANDBOOK: ONE STEP FORWARD, TWO STEPS BACK 

 After a long period of silence under the traditional refugee law regime, the 

Handbook, which was been issued upon the request of the Member States in the UNHCR 

Executive Committee to illuminate certain points which the 1951 Convention and the 1967 

Protocol left unclear,78 took a progressive step and acknowledged the need to address the 

plight of conscientious objectors.79  

A. Path to the Handbook and Preliminary Concerns 

Adoption of the Handbook, as mentioned previously, was partly the result of the 

multiple legal developments putting considerable pressure on the traditional regime 

regarding clarification of basic elements of the 1951 Convention.80 This was also due to 

the understanding of the 1951 Convention as a “living instrument” that should evolve over 

time in order to address the complexities of its own time.81 The fact that “persons avoiding 

military service” found its specific place in the Handbook demonstrates that the need to 

address this issue was acknowledged by the drafters of the Handbook as well. This can 

partly be explained by promising developments that took place at the UN level encouraging 

the granting of refugee status to conscientious objectors who opposed participation in the 

military or police in the South African Apartheid regime.82 At least, in responding to the 

need to provide some clarification to the issue of treatment of conscientious objection under 

refugee law, the Handbook should be considered as a progressive step.  

                                                 
78 Foreword by Volker Türk, supra note 27. 
79 Id., Chapter V: Special Cases: “Deserters and Persons Avoiding Military Service”, at paras 167-

174. 
80 Id., Foreword. 
81 Id. 
82 OHCHR Report 2013, supra note 32, at pp. 73-74. The Report makes a specific reference to UN 

General Assembly Resolution no. 33/165 on Status of Persons Refusing Service in Military or Police 

Forces Used to Enforce Apartheid, A/RES/33/165, 20 December 1978, 

http://www.un.org/documents/ga/res/33/ares33r165.pdf.  

http://www.un.org/documents/ga/res/33/ares33r165.pdf
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While the addition of the Handbook sought to improve implementation of the 

traditional framework, it did little to clear up the ambiguity regarding the treatment of 

conscientious objectors under refugee law.  Although the Handbook has generally been 

considered a fairly good effort to raise the issue of the treatment of COs within the refugee 

law framework,83 certain formulations adopted by the Handbook were ambiguous as will 

be explained below. These ambiguous standards were interpreted by States in a way that 

limits the protection afforded for COs and consequently failed to grant COs refugee status. 

The Handbook has failed to keep up with the current developments in the field of 

international human rights regarding the treatment of COs even after if was reissued in 

2011.84 As Professor Mathew puts it, it has been a “useful but ambivalent” tool.85 Given 

all these ambiguities, scholars raised concerns regarding a need for new standards 

addressing these problems.86 

 The failure to recognize the right to conscientious objection resulted in the failure 

to grant COs refugee status.87  Together with this reluctance to recognize the right to 

conscientious objection, the false discrimination between claims based on religious and 

non-religious claims have also contributed to the failure to recognize COs’ claims as 

                                                 
83 Penelope Mathew, Draft Dodger/Deserter or Dissenter?Conscientious Objection as Grounds 

for Refugee Status, CONTEMPORARY ISSUES IN REFUGEE LAW (Edward Elgar 2013), at pp. 165- 95. 
84 It has been reissued in 2011 but only minor changes occurred: “To preserve its integrity, the 

Handbook remains unchanged also in the present edition, although the annexes have again been updated.” 

see Foreword of Volker Türk, Director of the Division of International Protection, UNHCR Handbook on 

Procedures and Criteria for Determining Refugee Status under the 1951 Convention and the 1967 Protocol 

relating to the Status of Refugees, December 2011, HCR/1P/4/ENG/REV. 3, available at: 

http://www.refworld.org/docid/4f33c8d92.html (last visited May 9, 2018). 
85 Mathew, supra note 83, at p. 177. 
86 Cecilia M Bailliet, Assessing Jus Ad Bellum and Jus in Bello Within the Refugee Status 

Determination Process: Contemplations on Conscientious Objectors Seeking Asylum, 20 GEORGETOWN 

IMMIGRATION LAW JOURNAL, 337–384 (2006), at p. 383. 
87 Sepet (FC) and Another (FC) v. Secretary of State for the Home Department, [2003] UKHL 15, 

United Kingdom: House of Lords (Judicial Committee), 20 March 2003, 

http://www.refworld.org/cases,GBR_HL,3e92d4a44.html (last visited May 9, 2018). 

http://www.refworld.org/docid/4f33c8d92.html
http://www.refworld.org/cases,GBR_HL,3e92d4a44.html


21 

 

legitimate.88 At the national level, decision-makers tend to label COs’ claims as political 

in order to discredit them and to deny the COs refugee status. 89  In addition to these 

challenges, inconsistent application of the relevant standards based on political concerns 

also undermined the protection of COs. Both courts’ consideration of the Handbook as a 

non-binding instrument90 and the weak language adopted by the Handbook partly lay the 

ground for inconsistent implementation of the Handbook. As criticized by scholars,91 

Paragraph 173 in particular leaves too much discretion to States by expressing “it would 

be open to Contracting States, to grant refugee status […] for genuine reasons of 

conscience.”92  

 In light of these preliminary concerns, the next subsection will expand the criticism 

and demonstrate how these concerns led to ambiguous implementation of the current 

standards by national courts. 

B. The Handbook and its Implementation at the National Level 

1. Discriminatory and Inconsistent Implementation 

Discriminatory and inconsistent application of the relevant standards based on 

political concerns undermined the protection of COs. To illustrate, as rightly pointed out 

by Professor Musalo, the US jurisprudence consists of several incoherent cases illustrating 

                                                 
88 Hinzman and Others v. Minister of Citizenship and Immigration, 2010 FCA 177, Canada: 

Federal Court of Appeal, 6 July 2010, http://www.refworld.org/cases,CAN_FCA,4c3ad07b2.html (last 

visited May 9, 2018). 
89 Bailliet, supra note 86, at p. 345. 
90 Even though the Handbook is a non-binding in its nature, this cannot be interpreted as a reason 

for States to simply disregard it. States’ duty to cooperate and the UNHCR’s supervisory role as guaranteed 

under Article 35 of the 1951 Convention necessitate a more careful consideration. This point will be 

explained later in Part VI of this paper.  
91 Mathew, supra note 83, at p. 177. 
92 Handbook, supra note 27, at para 173. 

http://www.refworld.org/cases,CAN_FCA,4c3ad07b2.html
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a biased application of the Handbook standards.93  According to her analysis, Afghan 

nationals escaping military conscription under the Soviet Union enjoyed discretion in their 

favor even for the cases where the applicant did not rely on the Handbook standards or did 

not assert any relevant reasons of conscience.94 On the contrary, in cases concerning El 

Salvadorian and Guatemalan applicants, the Board of Immigration Appeals strictly applied 

the Handbook leaving no room for a grant of asylum.95    

Even in the relatively less contested case of religious conscientious objection, 

applicants’ claims have been mostly undermined by additional standards, which are neither 

compatible with the 1951 Convention nor present in the Handbook. Regarding 

conscientious objection based on religious beliefs, the US Supreme Court’s decision in 

Elias-Zacarias 96  limited the grant of relief for COs by inserting the requirement to 

demonstrate persecutory intent in order to allege persecution. 97  This Supreme Court 

decision unfortunately changed the progressive interpretation of persecution that did not at 

all require the presence of persecutory intent as illustrated in the two Canas-Segovia 

cases.98 In the first case,99 where the two Jehovah’s Witnesses applicants escaped the 

military recruitment in El Salvador based on their religious beliefs, the Ninth Circuit 

decided in line with the UNHCR’s position as highlighted in the latter’s amicus curiae 

brief arguing that persecutory intent is not a precondition for a well-founded fear of 

                                                 
93 Karen Musalo, Jennifer Moore & Richard A. Boswell, REFUGEE LAW AND POLICY: A 

COMPARATIVE AND INTERNATIONAL APPROACH, (Carolina Academic Press 4th ed.) (2011), at pp. 441-42. 
94 Id., at p. 439. 
95 Id.  
96 INS v. Elias-Zacarias, 502 U.S. 478 (1992).  
97 Musalo et. al., supra note 93, at p. 440. 
98 Id. 
99 Cañas-Segovia v. I.N.S., 902 F.2d 717 (9th Cir. 1990). 
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persecution.100 After the Supreme Court’s Elias-Zacarias decision, however, this decision 

was vacated and decided according to the new persecutory intent requirement.101 This 

requirement, although predominantly used by the US jurisprudence, was also applied in 

other systems.102   

As illustrated by the aforementioned examples, national courts have enjoyed a wide 

discretion when dealing with such a political matter in the absence of clear guidance from 

the 1951 Convention and the Handbook. They imported extraneous standards that led to 

ambiguous and fragmented standards that were not compatible with the UNHCR regime.  

2. On the Question of Prosecution/Punishment of Deserters and 

Persons Avoiding Military Service 

Apart from the problem of discriminatory and inconsistent implementation of the 

existing standards, the standards themselves led to ambiguous practice. To begin with, the 

Handbook’s relevant section on “deserters and persons avoiding military service”103 starts 

by acknowledging that States have the right to raise an army and require military service 

from its citizens, therefore punishing persons who choose not to perform military service 

does not per se amount to persecution.104 Despite this blank check for States to prosecute 

or punish deserters or draft evaders and despite the fact that the Handbook does not 

explicitly recognize the right to conscientious objection, it still leaves the door open for 

                                                 
100 UNHCR intervention before the United States Court of Appeals for the Ninth Circuit in the 

case of Canas-Segovia and al. v. United States Immigration and Naturalization Service written by Guy S. 

Goodwin-Gill, Susan Timberlake, and Ralph G. Steinhardt, 31 March 1989, No. 88-7444, 

http://www.refworld.org/docid/4b02c0e02.html (last visited May 9, 2018) at p. 4. 
101 Cañas-Segovia v. INS, 970 F.2d 599, (9th Cir. 1992). 
102 Refugee Appeal No. 71219/98, New Zealand: Refugee Status Appeals Authority, 14 October 

1999, http://www.refworld.org/cases,NZL_RSAA,4678f05c2.html (last visited May 9, 2018). 
103 “Desertion involves abandoning one’s duty or post without permission, or resisting the call up 

for military duties […]Draft evasion occurs when a person does not register for, or does not respond to, a 

call up or recruitment for compulsory military service.” Guidelines, supra note 28, at para 3. 
104 Handbook, supra note 27, at para 167. 
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persons who would be subject to “disproportionately severe punishment” on account of 

one of the Convention grounds.105  

Where there is a “disproportionately severe punishment” in question, it is relatively 

easier to demonstrate persecution or the risk of future persecution as well as persecutory 

intent as evidence for the risk of future persecution, although the intent of the persecutor is 

by no means required by the Handbook to prove that the act is persecutory.106 In such cases, 

“disproportionately severe punishment” undermines the legitimacy of prosecution or 

punishment implemented by States. This also signals that even though States are allowed 

to prosecute or punish deserters or draft evaders, there is a clear limit to this discretion 

where prosecution or punishment gets to certain level of severity. It is not clear, however, 

what “disproportionately severe punishment” means. One year? Ten years? Without 

clarifying this uncertainty, this provision does not really provide protection. Furthermore, 

“disproportionately severe punishment” or draft evaders or deserters do not always concern 

conscientious objection unless avoiding military service is based on a genuine reasons of 

conscience. 

 This lack of clarity on when to limit States’ discretion for punishing or prosecuting 

COs exacerbated by the lack of recognition of the right to conscientious objection resulted 

in the failure to grant refugee status to COs on this ground.107 Sepet and Bulbul108 is one of 

the most significant cases that illustrates the problems with the Handbook standards. The 

                                                 
105 Id., at para 169. 
106 Guy S. Goodwin-Gill & Jane McAdam, THE REFUGEE IN INTERNATIONAL LAW, (Oxford 

University Press 3rd ed.) (2007), at pp. 100-1; Musalo et. al., supra note 93, at p. 438. 
107 Case Regarding Desertion of an Iraqi Kurd, Austria: Supreme Administrative Court 

(Verwaltungsgerichtshof), 21 March 2002, http://www.refworld.org/cases,AUT_AHAC,3deb851a4.html 

(last visited May 9, 2018) at p.8. 
108 Sepet and Bulbul, supra note 87. 
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applicants, as Alevi Kurds,109 applied for refugee status in the UK based on their opposition 

to serve in the military in Turkey, where the Kurdish community is targeted by the Turkish 

military.110 They argued that there is an internationally recognized right to conscientious 

objection and where the State fails to provide an alternative to the required military service 

and where there is a risk of being imprisoned as a result of such an objection, the right to 

conscientious objection would without any discrimination entitle both absolute and partial 

COs to refugee status.111 Their claim was dismissed on various grounds, but primarily on 

the grounds of lacking an internationally recognized right to conscientious objection.112 

Although, the UNHCR, as the intervener to the case, stated that human rights are meant to 

complement the definition of a refugee in compliance with the object and purpose of the 

1951 Convention113 rather than hampering the existing protection,114 the Court still refused 

to grant refugee status in such context where States enjoy a wide margin of appreciation.  

3. Ambiguous Formulations on Conscientious Objection 

 The most challenging difficulty lies in the following cases concerning Paragraph 

170 and 171. Paragraph 170 of the Handbook takes a step forward acknowledging that such 

“necessity to perform military service” can be sufficient for an asylum claim, but then the 

Handbook takes two steps back by limiting the realization of a potential claim with high 

                                                 
109 Turkey-Alevis, MINORITY RIGHTS GROUP INTERNATIONAL, 

http://minorityrights.org/minorities/alevis/ (last visited May 9, 2018), Alevis, being the largest religious 

minority and Kurds, being the largest ethnic minority in Turkey – the applicants belong to a community 

which has been exposed to the majority’s prejudice, political oppression, and massacres throughout the 

history of the Turkish Republic.  
110 Sepet and Bulbul, supra note 87, at paras 1-4. 
111 Id., at paras 9-10. 
112 UNHCR Intervention, supra note 100. 
113 Id., at para 2.3.iv.  
114 Id., at para 2.3.iii.  
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standards that serve as unreasonably restrictive barricades leaving minimal room for a 

small number of cases.   

Paragraph 170, which deals with establishing a potential ground for an asylum 

claim based on conscientious objection, reads as follows:  

“There are, however, also cases where the necessity to perform military service may 

be the sole ground for a claim to refugee status, i.e. when a person can show that 

the performance of military service would have required his participation in 

military action contrary to his genuine political, religious or moral convictions, or 

to valid reasons of conscience. (emphasis added).”115 

 

This Paragraph states that persons who can demonstrate that where the performance 

of military service would contradict a person’s “genuine political, religious or moral 

convictions, or to valid reasons of conscience” she or he would have a valid claim for 

refugee status. In other words, the Handbook acknowledges that a violation of the right to 

conscientious objection – even though the Handbook does not explicitly refers to such a 

right – may constitute persecution given that the objection is based on the applicant’s 

“genuine political, religious or moral convictions, or to valid reasons of conscience.” At 

first, this provision looks substantially progressive allowing conscientious objectors to 

have a tenable asylum claim even though such formulation is not flawless. The first 

problem is the wording requiring the person to “participate” in military action. This 

requirement potentially makes the case harder for low-ranking military personnel by 

explicitly requiring his/her participation in such action.116  Moreover, the Handbook does 

                                                 
115 Handbook, supra note 27, at para 170. 
116 Vadim Lebedev v. Canada (Minister of Citizenship and Immigration), 2007 FC 728, [2008] 2 

F.C.R. 585, Canada: Federal Court, 9 July 2007, http://www.refworld.org/cases,CAN_FC,48eccdea2.html  

(last visited May 9, 2018), at para 88: “[…]The more restrictive we are in defining what it means to be 

complicit in this context, the more difficult it will be for such claimants to claim refugee status. Obviously, 

sporadic occurrences of prohibited actions should not be sufficient for a deserter or draft evader to claim 

refugee status. On the other hand, the notion of direct participation may well be too narrow if we are to take 

into account the language of paragraph 171 of the UNHCR Handbook, which says “...the type of military 

http://www.refworld.org/cases,CAN_FC,48eccdea2.html
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not explain what “valid reasons of conscience” possibly means. What does it take for a 

reason of conscience to be “valid” according to the UNHCR’s understanding?  

Hence, in Paragraph 171, the Handbook ambiguously states the following, 

entangling and almost entirely precluding claims from partial COs:  

“Not every conviction, genuine though it may be, will constitute a sufficient reason 

for claiming refugee status after desertion or draft-evasion. It is not enough for a 

person to be in disagreement with his government regarding the political 

justification for a particular military action. Where, however, the type of military 

action, with which an individual does not wish to be associated, is condemned by 

the international community as contrary to basic rules of human conduct, 

punishment for desertion or draft-evasion could, in the light of all other 

requirements of the definition, in itself be regarded as persecution (emphasis 

added).”117  

 

 This standard is problematic in many ways. First, it sets a high threshold requiring 

an “external assessment” of a conflict by the international community. 118  There are 

multiple problems associated with such an assessment. Who is the international community 

– the United Nations, merely the Security Council, or something else entirely? There is 

simply a lack of guidance in that regard. Another problem concerning such an assessment 

is how to determine of what international condemnation consists – a resolution of some 

variety, a treaty, or simply critical comments made in public? The existing regime has laid 

out no such criteria in this regard. With these ambiguities, the formulation becomes even 

                                                 
action, with which an individual does not wish to be associated...” Of course, this whole discussion will 

sometimes be of an academic nature, when the pervasiveness and scale of the violations of international 

humanitarian law are such that virtually any soldier will likely be required to be involved in those 

violations.” 
117 Handbook, supra note 27, at para 171. 
118 Karen Musalo, Conscientious Objection as a Basis for Refugee Status Protection for the 

Fundamental Right of Freedom of Thought, Conscience, and Religion, 26 REFUGEE SURVEY QUARTERLY, 

69–78 (2007). 
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more problematic. Such a high standard is too difficult to satisfy in practice, rendering 

refugee status nearly impossible to obtain for COs.119   

 The aforementioned Sepet and Bulbul case illustrates the aforementioned 

ambiguities. The Court’s stringent application of Paragraph 171 to the case resulted in the 

failure to grant refugee status due to the applicants’ failure to demonstrate international 

condemnation by the international community regarding the military acts committed by the 

Turkish military against the Kurdish community.120 This approach was not applied in a 

later partial conscientious objection case, Krotov v. Secretary of State for the Home 

Department.121 Mr. Krotov applied for asylum stating that he was opposed to participate in 

Chechnyan conflict because Russia was targeting civilians and if he went back to Russia, 

he claimed he would be persecuted.122 The Court of Appeals affirmed that the assessment 

of whether a certain act does or does not comply with basic humane conduct would be 

determined through international humanitarian law, rather then the subjective assessment 

of the international community.123 Although the latter is less stringent in its application of 

the Handbook Paragraph 171 standard, the contrast between these two cases even though 

the latter was decided shortly after the former, illustrates the confusion and ambiguity 

surrounding the standard and its application in national courts. In Canadian jurisprudence, 

although there have been positive examples in the application of Paragraph 171 – admitting 

that condemnation by the international community in itself cannot be the only way to find 

                                                 
119 Bailliet, supra note 86, at pp. 354-5. 
120 Sepet and Bulbul, supra note 87, at para 8. 
121 Krotov v. Secretary of State for the Home Department, [2004] EWCA Civ 69, United 

Kingdom: Court of Appeal (England and Wales), 11 February 2004, 

http://www.refworld.org/cases,GBR_CA_CIV,4045bd724.html (last visited May 9, 2018). 
122 Id., at para 2. 
123 Id., at paras 29-31. 
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human rights violations124 – it was clear from the inconsistent approach that there was 

confusion on how to apply the standard.125 Regarding cases based on political convictions, 

US courts have most often referred to Paragraph 171, although some confusion on how to 

apply it remained, making the application mostly ambiguous.126 The issue was discussed 

more broadly within the context of common law jurisprudence; however, some other 

jurisdictions also gave a heavy weight to this standard in their refugee status 

determinations.127 

4. Discriminating Political and Religious Convictions 

In addition to the challenges posed by the application of this standard, Paragraph 

171 is also not compatible with the non-discriminatory nature of the right to freedom of 

thought, conscience, and religion itself, since it is suggesting that genuine political 

conviction is not enough to grant refugee status.  Whereas for religious convictions, as will 

be explained below, it is enough to prove that the State does not take into consideration the 

applicant’s genuine religious convictions.128 Despite the additional criteria imposed by the 

Handbook hardening the case of political conscientious objectors, Paragraph 172 provides 

an easier path for religious conscientious objectors:  

“Refusal to perform military service may also be based on religious convictions. If 

an applicant is able to show that his religious convictions are genuine, and that such 

convictions are not taken into account by the authorities of his country in requiring 

him to perform military service, he may be able to establish a claim to refugee 

status. Such a claim would, of course, be supported by any additional indications 

                                                 
124 Lebedev, supra note 116, at para 70.  
125 Id., at para 24. 
126 Musalo et. al., supra note 93, at p. 442-443. 
127 Asylum Appeals Board Decision No. 207/1994 of 15 August 1994, 207/1994, Finland: Asylum 

Appeals Board, 15 August 1994, http://www.refworld.org/cases,FIN_AAB,3ae6b737c.html (last visited 

May 9, 2018) at p. 3; Case Regarding Desertion of an Iraqi Kurd, Austria: Supreme Administrative Court 

(Verwaltungsgerichtshof), 21 March 2002, http://www.refworld.org/cases,AUT_AHAC,3deb851a4.html 

(last visited May 9, 2018) at p. 2. 
128 Handbook, supra note 27, at para 172. 
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that the applicant or his family may have encountered difficulties due to their 

religious convictions.”129 

 

Scholars on the ground have criticized the point that humanistic values are not less 

valuable than religious values.130 In fact, as strongly emphasized by Professor Goodwin-

Gill and Professor McAdam, conscientious objectors’ claims are mostly relevant to the 

political ground. 131  Therefore, the practice of discrediting claims based on political 

convictions would be compatible neither with the reality of the CO claims nor with the 

principle of non-discrimination.132 Although the Handbook does not explicitly draw this 

distinction, the wording clearly leads to such a distinction as also illustrated in Sepet and 

Bulbul, where the Court stated that the applicants’ objection was not enough to grant them 

refugee status because their objection was based on political views rather than moral 

values.133 This clearly demonstrates how States tend to exclude political convictions from 

the scope of the right to conscientious objection by simply adding the word “political” in 

order to decrease the value of the conviction. Clearly, the Handbook standards do not 

address the problem. 

 Such discrimination is further illustrated in Paragraph 168. This paragraph states 

that an applicant does not qualify as a refugee if his objection is based on “his dislike of 

military service or fear of combat.” The use of the word “dislike” is misleading here 

                                                 
129 Id. 
130 Bailliet, supra note 86, at p. 346. 
131 Id. 
132  Id., at pp. 346-7. 
133 Sepet and Bulbul, supra note 87, at para 4. 
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because States tend to label political convictions as simple “dislike” to devalue the deeply 

held ideologies that a CO is basing his/her conscientious objection on.134  

 Another discriminatory approach is reinforced with Paragraph 174 of the Handbook 

against partial COs with the following statement: “Whether [the CO] has been drafted into 

compulsory service or joined the army as a volunteer may also be indicative of the 

genuineness of his convictions.” This paragraph closes the door for the claims of partial 

COs because it implies that objection of the individuals who are already serving for the 

military is not accepted as genuine since these individuals already chose to serve for the 

military. This is, however, not compatible with the understanding that conscientious 

objection may develop over time.135 Indeed, the resistance from States to recognize the 

right to conscientious objection for professional soldiers is stronger.136  

 

 

 

 

 

 

 

                                                 
134 See e.g., RRT Case No. 060585246, [2006] RRTA 168, Australia: Refugee Review Tribunal, 

30 October 2006, http://www.refworld.org/cases,AUS_RRT,47a708030.html (last visited Mar. 26, 2018) at 

p. 17. 
135 OHCHR Report 2013, supra note 32, at p. 53. 
136 Çınar, supra note 3, at pp. 34-5. 
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IV. RECENT DEVELOPMENTS IN INTERNATIONAL HUMAN RIGHTS: 

MOVING TOWARDS THE RECOGNITION OF A RIGHT TO CONSCIENTIOUS 

OBJECTION? 

 Not only the inconsistent State practice in light of the Handbook regarding the 

treatment of COs but also recent developments in international human rights law 

necessitate a re-evaluation of the existing regime. As will be laid out in this section, 

international human rights law took progressive steps towards protecting COs in contrast 

to the international refugee protection regime. This progress is far from perfect, but human 

rights standards at the UN level have been more progressive than its European counterpart. 

The latter has been slower in adopting advanced standards, and even after catching up with 

the former; there is still an internal inconsistency in the application of these standards. 

However, even though there is much room for reform concerning the protection of 

conscientious objectors, international human rights does still offer a more progressive 

approach than the current refugee law regime. The two must go hand in hand to ensure an 

effective protection of the rights of refugees. A step toward aligning the refugee law 

protections with the most current human rights standards would certainly have a positive 

impact on claims of COs seeking asylum.137 The point of why these two should go hand in 

hand will be explored in this Paper’s last section. This section will simply focus on gradual 

reforms occurring in the field of human rights. 

                                                 
137 Analytical Report of the Office of the High Commissioner for Human Rights on Best Practices 

in Relation to Conscientious Objection to Military Service, THE UN OFFICE OF THE HIGH COMMISSIONER 

FOR HUMAN RIGHTS, E/CN.4/2006/51 (Feb. 27 2006), 

http://ap.ohchr.org/documents/alldocs.aspx?doc_id=12020  (last visited May 9, 2018) at para 56. 
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As previously stated, international human rights law also hesitated before 

recognizing the right to conscientious objection.138 It should be highlighted that the current 

regime still does not agree on a separate right to conscientious objection.139 However, 

human rights standards moved forward from its initial approach leaving out conscientious 

objectors without any protection. UN mechanisms, the Human Rights Committee, and the 

ECtHR jurisprudence recognized the right to conscientious objection as a part of right to 

freedom of thought, conscience, and religion as will be explored more in detail in this 

section. Although this development has been by no means exquisite, it still is a positive 

trend that international refugee law should not neglect and should incorporate fully to 

satisfy the promise of the 1951 Convention as a living instrument keeping up with 

developments over time.140 

A. Developments at the UN Level 

To start with, at the UN level, there have been plausible efforts starting from the 

1970s.141 The Commission on Human Rights (hereinafter “CHR”) actively contributed to 

the recognition of the right to conscientious objection at the UN level until 2006, when the 

Human Rights Council replaced it.142 Especially, Resolution No. 1987/46, being the first 

                                                 
138 See, Part II. 
139 Id. 
140 UNHCR intervention before the House of Lords in the case of Yasin Sepet and Erdem Bulbul, 

supra note 112. 
141 UNGA Resolution 33/165, http://www.un.org/documents/ga/res/33/ares33r165.pdf, For a 

detailed analysis, see, Çınar, supra note 3, at pp. 61-8. 
142 UNGA Resolution, A/RES/60/251, https://documents-dds-

ny.un.org/doc/UNDOC/GEN/N05/502/66/PDF/N0550266.pdf?OpenElement See also, Çınar, supra note 3, 

at pp. 61-3.   
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one to recognize the right to conscientious objection under Article 18 of the ICCPR,143 

constitutes a milestone.144  

The following CHR Resolutions, particularly Resolutions No. 1995/83 and 

1998/77, can be considered as even greater advancements for granting refugee status to 

COs considering their specific reference to Article 14 of the UDHR, which guarantees a 

right to asylum.145  Similarly, reports produced by the OHCHR recognized the right to 

conscientious objection and urged States to recognize it in their domestic systems and 

provide alternatives to military service.146 Particularly the 2006, 2013, and 2017 OHCHR 

Analytical Reports urge States to facilitate the grant of refugee status for conscientious 

objectors fleeing persecution.147  

 The views of the UN Human Rights Committee (“HRC”) have evolved regarding 

the status of the right to conscientious objection. Previously, the HRC chose not to 

elaborate on whether a right to conscientious objection would fall under the scope of 

Article 18. 148  Here, the earlier discussion from Part II on the interaction of the 

conscientious objection exception to the prohibition of forced labor and the right to 

                                                 
143 Conscientious Objection to Military Service, UN Commission on Human Rights, 10 March 

1987, E/CN.4/RES/1987/46, available at: http://www.refworld.org/docid/3b00f0ce50.html (last visited May 

9, 2018). 
144 Çınar, supra note 3, p. 63. 
145Conscientious objection to Military Service, UN Commission on Human Rights, 8 March 1995, 

E/CN.4/RES/1995/83, available at: http://www.refworld.org/docid/3b00f0d220.html (last visited May 9, 

2018); UN Commission on Human Rights, Conscientious objection to military service, 22 April 1998, 

E/CN.4/RES/1998/77, available at: http://www.refworld.org/docid/3b00f0be10.html (last visited May 9, 

2018) “Recalling article 14 of the Universal Declaration of Human Rights which recognizes the right of 

everyone to seek and enjoy in other countries asylum from persecution […]” See also Çınar supra note 3 

for a detailed analysis on the Res. No. 1995/83, 1998/77 and others, at pp. 65-67. 
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27 February 2006, available at: http://www.undocs.org/E/CN.4/2006/51; Analytical report on conscientious 

objection to military service, A/HRC/23/22, 2013, available at: http://www.undocs.org/A/HRC/23/22  
147 Id. 
148 Muhonen v Finland (1981), Case No. 89/198). 
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freedom of thought, conscience, and religion should be remembered. As in the earlier 

jurisprudence of the ECtHR, the HRC as well considered such an exception as an obstacle 

for the possible protection of conscientious objectors under the freedom of thought, 

conscience, and religion. 

In L.T.K. v Finland, the HRC concluded that the ICCPR does not provide a right to 

conscientious objection considering that Article 8 of the ICCPR exempts military service 

from the scope of the prohibition of forced labor.149 Although the HRC accepted in its 

General Comment No: 22 that the right to conscientious objection “can be derived from 

Article 18,”150 it was not until thirteen years later that it reinforced this recognition in a 

South Korean case concerning Jehovah’s Witnesses. The HRC finally concluded that the 

right to conscientious objection is protected within the scope of Article 18(3), which states 

that “freedom to manifest one's religion or beliefs may be subject only to such limitations 

as are prescribed by law and are necessary to protect public safety, order, health, or morals 

or the fundamental rights and freedoms of others.”151 The HRC accepted that the exception 

of military service in Article 8 (3)(c)(ii) could be reconciled with the right to conscientious 

objection because such an exception “neither accepts nor denies the right to conscientious 

objection.”152 This approach however, accepted the right to conscientious objection under 

the freedom to manifest religion or beliefs, which according to Article 18(3) would subject 

                                                 
149 L.T.K. v. Finland (1985), Communication No. 185/1984. 
150 General Comment No.22: Freedom of Thought, Conscience or Religion, Human Rights 
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151 Yeo-Bum Yoon (2007) CCPR/C/88/D/1321-1322/2004, UN Human Rights Committee (HRC), 

23 January 2007, http://www.refworld.org/cases,HRC,48abd57dd.html (last visited May 9, 2018) at para 
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the right to conscientious objection to certain limitations.153 Such distinction matters since 

accepting that the right to conscientious objection is inherent to Article 18(1) would 

prohibit States from limiting the right; whereas, reading the right under Article 18(3) may 

enable States to implement certain restrictions on the right.154  

The position of the HRC has shifted towards Article 18(1) lately. The recent case 

law including Atasoy and Sarkut, illustrates this shift. In Atasoy and Sarkut v Turkey155 – 

both Mr. Atasoy and Mr. Sarkut, being a Jehovah’s Witness, refused to undertake military 

service based on their beliefs. After receiving national service summons on multiple 

occasions, the government threatened that that they would lose their jobs and be imprisoned 

due to violating the Turkish Military Code, which does not recognize the right to 

conscientious objection.156 Turkey argued that the HRC previously did not recognize the 

right to conscientious objection, and that even when it finally did; it recognized it under 

Article 18(3), which enables state to implement certain restrictions when necessary.157 The 

HRC, however, reiterated clearly that its interpretation has evolved in a direction to 

recognize the right to conscientious objection and rejected Turkey’s arguments that were 

based on the idea that exemption from the required military service would endanger public 

safety.158 In its final decision, however, the majority of the HRC clearly expressed its 

position regarding the right to conscientious objection stating that it is “inherent to the right 

to freedom of thought, conscience and religion” and limitation cannot be imposed from the 

                                                 
153 ICCPR, supra note 52, Article 18(3): “Freedom to manifest one's religion or beliefs may be 
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health, or morals or the fundamental rights and freedoms of others.” 
154 Id. 
155 Atasoy and Sarkut v. Turkey, CCPR/C/104/D/1853-1854/2008, UN Human Rights Committee 
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States.159 Although there have been dissenting opinions in these recent communications,160 

this clear recognition of the right to conscientious objection under Article 18(1) of the 

ICCPR should be welcomed. As Çınar correctly highlights: 

“Notwithstanding . . . dissenting opinions the HRC, as an international body, had 

for the first time provided a definite response to the objections to conscientious 

objection. This response was highly significant for international human rights law 

on the right to conscientious objection.”161 

 

B. Developments at the European Level 

1. In General 

 The European trend followed a similar pattern of evolution. In the European case, 

however, there have been some inconsistencies concerning the recognition of the right to 

conscientious objection among different actors. The progress at the level of the ECtHR was 

slow. It took the ECtHR more than four decades to recognize the right to conscientious 

objection under the right to freedom of thought, conscience, and religion,162 although the 

Council of Europe was already advocating for the recognition of this right.163  

At the State level, many countries recognized the right to conscientious objection 

over time. Seven countries out of fifteen that implement military recruitment, however, 

still incarcerate conscientious objectors.164 Among the members of the Council of Europe, 
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countries including Belarus, Turkey, and Azerbaijan still do not legally recognize the right 

to conscientious objection.165 In some countries, conscientious objection on non-religious 

grounds is still treated in a discriminatory manner.166 Even in the countries where the right 

is explicitly recognized, it is more challenging to enforce the right to conscientious 

objection for professional soldiers.167 The Council of Europe has been encouraging its 

members to recognize the right, to implement it in compliance with the principle of non-

discrimination, and to promote alternative service that is civil in character.168  

Another important development in the European system is the explicit recognition 

of the right to conscientious objection in the Charter of Fundamental Rights of the 

European Union (hereinafter “the EU Charter”). After the Treaty of Lisbon, the EU Charter 

became even more significant because the Treaty of Lisbon changed the Charter’s status 

to that of a binding instrument.169 The EU Charter binds all the EU member States except 

Poland and the UK.170 

2. The European Court of Human Rights Jurisprudence 

 The European Court of Human Rights (“ECtHR”) waited until 2011171 to explicitly 

recognize the right to conscientious objection to military service as a right incorporated in 

                                                 
165 The Right to Conscientious Objection in Europe: A Review of the Current Situation [hereinafter 

QCEA 2005 Report], QUAKER COUNCIL FOR EUROPEAN AFFAIRS (QCEA), April 2005, 

http://www.refworld.org/docid/42b141794.html (last visited Mar. 20, 2018), at p. IV. 
166 Id.  
167 Id., at p. X. 
168 Council of Europe Parliamentary Assembly Resolution 337 (1967), 

http://assembly.coe.int/nw/xml/XRef/Xref-DocDetails-en.asp?FileID=15752&lang=en; Recommendation 

816 (1977), http://assembly.coe.int/nw/xml/XRef/Xref-DocDetails-en.asp?FileID=14850&lang=en; 

Recommendation 1518 (2001), http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-

EN.asp?fileid=16909&lang=en (last visited May 9, 2018). 
169 EU Charter of Fundamental Rights, EUROPEAN COMMISSION, https://ec.europa.eu/info/aid-

development-cooperation-fundamental-rights/your-rights-eu/eu-charter-fundamental-rights_en (last visited 

May 9, 2018). 
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171 Bayatyan v Armenia, ECtHR, (2011) Application no. 23459/03. 
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the freedom of thought, conscience, and religion. The main challenge was, like in the case 

of the HRC jurisprudence, to clarify that the reference to military service as an exception 

to the prohibition of forced labor was not in itself an obstacle to recognize the right to 

conscientious objection as an inherent part of the freedom of thought, conscience, and 

religion.172 Before Bayatyan v. Armenia, the ECtHR condemned States for violations of 

various rights, particularly Article 3173 – the prohibition of torture, inhuman and degrading 

treatment – and Article 14174 – prohibition of discrimination – but it never mentioned a 

violation of the right to conscientious objection. Until Bayatyan v. Armenia in 2011, the 

ECtHR followed an inconsistent path in how to treat COs.175 It was the first case where the 

Court recognized that the protection provided by Article 9 also covers conscientious 

objectors. Better late than never, the ECtHR took into consideration the progressive 

developments at the State level recognizing the right to conscientious objection and 

interpreted the ECHR accordingly.176 

In Bayatyan, the Grand Chamber reversed the previous judgment of the Chamber. 

The previous Chamber had ignored the recent developments in international human rights, 

particularly the HRC jurisprudence, and concluded that Article 9 does not guarantee a right 

to conscientious objection despite the applicant’s argument that the right to conscientious 

objection has been gradually accepted in European countries and the Court should 

reconsider its position.177 Ultimately, the Grand Chamber reversed this decision stating, 

                                                 
172 Grandrath v. the Federal Republic of Germany, supra note 69; Case of G.Z. v. Austria, supra 

note 70. 
173 Ulke v. Turkey, ECtHR, (2006) Application no. 39437/98. 
174 Thlimmenos v Greece, ECtHR (2001) Application no. 34369/97. 
175 Çınar, supra note 3, at p. 125. 
176 Jacobs, White, and Ovey, supra note 71, at p. 79. 
177 Bayatyan v. Armenia, Application No. 23459/03, Judgment of the Third Section (Eur. Ct. H.R. 

Oct. 27, 2009) [hereinafter Chamber Judgment] at para. 51. 
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“[the forced labor exception] in itself […] neither recognized nor excluded a right to 

conscientious [objection].”178 Unlike the recent HRC jurisprudence, however, the ECtHR 

has not accepted the right to conscientious objection as an inherent part of the freedom of 

thought, conscience, and religion in a way to free this right from the limitations that States 

can impose.179 Instead, the ECtHR tried to justify its reasoning within the discussion of 

what States can and cannot do in a democratic society applying the “necessary in a 

democratic society” standard.180 

 Considering the strong doctrine of the margin of appreciation in the ECtHR 

jurisprudence, this cautious position might be understandable. Maybe with this concern in 

mind, the Grand Chamber established a difficult test to satisfy: 

“[T]he Court notes that Article 9 does not explicitly refer to a right to conscientious 

objection. However, it considers that opposition to military service, where it is 

motivated by a serious and insurmountable conflict between the obligation to serve 

in the army and a person’s conscience or his deeply and genuinely held religious or 

other beliefs, constitutes a conviction or belief of sufficient cogency, seriousness, 

cohesion and importance to attract the guarantees of Article 9 […] Whether and to 

what extent objection to military service falls within the ambit of that provision 

must be assessed in the light of the particular circumstances of the case. (emphasis 

added.)”181 

 

As criticised by Çınar, for the case of Jehovah’s Witnesses, it is relatively easier to 

satisfy. It might be problematic, however, for convictions other than the religious ones to 

satisfy the aforementioned test.182 In its following jurisprudence, the ECtHR consistently 

found a violation of Article 9 of the ECHR with the aforementioned reasoning where the 

State failed to recognize the right to conscientious objection and systematically detained 

                                                 
178 Bayatyan v Armenia, supra note 171, at para 73. 
179 Id. 
180 Id., at para 77. 
181 Id., at para 110. 
182 Çınar, supra note 3, p. 129. 
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and prosecuted COs183 and failed to offer an alternative service.184 However, some cases 

based on political convictions were found inadmissible due to their failure to satisfy the 

high standard introduced with the Bayatyan case.185 Even though the jurisprudence of the 

ECtHR offers a strict standard assessing whether conscientious objection deserves 

protection under Article 9 of the ECHR, it is still significant that the ECtHR finally 

accepted the right to conscientious objection under Article 9, bringing progressive 

developments occurring at the level of the majority of the Council of Member States and 

at the level of the Council of Europe into harmony.186 

 

3. The EU Qualification Directive and the Following 

Developments 

a) From the Qualification Directive to the Proposal for a 

Regulation: Are We There Yet? 

Despite the progress made at the Council of Europe level, the EU’s common asylum 

policy and its implementation by the Court of Justice of the European Union (hereinafter 

“CJEU”) remain oddly different considering that members of the EU are members to the 

Council of Europe as well. This section aims to demonstrate that even though progress has 

been made at the regional level regarding the protection of conscientious objection, such 

developments have not fully penetrated within the EU system. As a unique system, which 

                                                 
183 Erçep v. Turkey, ECtHR (2011) Application No. 43965/04; Savda v Turkey, ECtHR (2012) 

Application No. 42730/05. 
184 Papavasilakis v. Greece, ECtHR (2016) Application No. 66899/14; Adyan and Others v. 

Armenia, ECtHR (2017) Application No. 75604/11. 
185 Enver Aydemir v Turkey, ECtHR (2016) Application No. 26012/11. 
186 Çınar, supra note 3, at p. 135. 
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offers great potential, the EU asylum system currently undermines both human rights 

standards and asylum policies concerning conscientious objection. 

The need for a harmonized asylum policy at the EU level led to the codification of 

the Qualification Directive of 2004.187 This directive was further replaced by the recast 

Qualification Directive (hereinafter “the Directive”) 188  to ensure a common European 

policy on asylum even though the changes made in the Directive has not changed anything 

substantive for the treatment of COs.189 The aforementioned common policy, as articulated 

by the Article 78 of the Treaty of the Functioning of the European Union (hereinafter 

“TFEU”), 190  puts a strong emphasis not only on harmonization but also on higher 

protection adjusting the EU standards with the ECHR, the EU Charter, as well as the 1951 

Convention and the 1967 Protocol.191 However, even though the language of the Directive 

seems to recognize the centrality of the 1951 Convention, certain standards introduced by 

                                                 
187 Council Directive 2004/83/EC of 29 April 2004 on Minimum Standards for the Qualification 

and Status of Third Country Nationals or Stateless Persons as Refugees or as Persons Who Otherwise 

Need International Protection and the Content of the Protection Granted, EUROPEAN UNION: COUNCIL OF 

THE EUROPEAN UNION, 30 September 2004, 2004/83/EC, http://www.refworld.org/docid/4157e75e4.html 

(last visited Jan. 14, 2018). 
188 Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on 

standards for the qualification of third-country nationals or stateless persons as beneficiaries of 

international protection, for a uniform status for refugees or for persons eligible for subsidiary protection, 

and for the content of the protection granted, EUROPEAN UNION: COUNCIL OF THE EUROPEAN UNION, 20 

December 2011, 2011/95 / EU, http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32011L0095 

(last visited May 9, 2018). 
189 Id. Preamble.  
190 Article 78(1) of the TFEU: “The Union shall develop a common policy on asylum, subsidiary 

protection and temporary protection with a view to offering appropriate status to any third-country national 

requiring international protection and ensuring compliance with the principle of non-refoulement. This 

policy must be in accordance with the Geneva Convention of 28 July 1951 and the Protocol of 31 January 

1967 relating to the status of refugees, and other relevant treaties.” Consolidated version of the Treaty on 

the Functioning of the European Union, EUROPEAN UNION, 13 December 2007, 2008/C 115/01, http://eur-

lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:12012E/TXT (last visited May 9, 2018).  
191 Proposal for a Directive of the European Parliament and of the Council on minimum standards 

for the qualification and status of third country nationals or stateless persons as beneficiaries of 

international protection and the content of the protection granted, EUROPEAN UNION: EUROPEAN 

COMMISSION, 21 October 2009, COM (2009) 551 final; 2009/0164 (COD), available at: 

http://www.refworld.org/docid/4ae95f222.html (last visited Apr. 28, 2018). 
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the Directive as well as differences in recognition rates of refugees among the EU member 

States raise serious concerns, as articulated by senior UNHCR staff192 and other important 

stakeholders.193 The current standards concerning COs are not only noncompliant with the 

UNHCR standards, but are also in discord with the human rights practice in most of the 

European countries where obligatory military conscription is abolished or alternative 

service to military service is in practice.  

Currently, the Directive is in the process of a substantive change. The European 

Commission has been working on a proposal to replace the Directive with a regulation to 

ensure a common asylum policy and to address inconsistencies in the implementation of 

the Directive among EU member States.194  This is a significant change because even 

though both directives and regulations are binding under EU law, directives require further 

national legislation to implement the goals incorporated in directives, whereas, regulations 

are directly applicable without a further implementing legislative act. The final outcome of 

the regulatory proposal remains to be seen. Preliminary observations, however, share a 

common concern that the EU seems to prioritize securitization over protection while 

                                                 
192 Türk et. al., supra note 77, at p.17. 
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making that change.195 Missing this opportunity would be a shame since the EU asylum 

policy constitutes a unique platform where both human rights and refugee protection 

regimes interact. 

 Since the current proposal is not finalized yet, this section will only analyze the 

standards under the Directive and why it is important to align them with the current 

developments occurring in the international human rights field. Europe is one of the most 

important destinations for asylum seekers. Therefore, it is important to align this binding 

instrument 196  with human rights developments, as the Directive itself also requires. 

Whether or not the Directive ensures that with its current standards, however, is 

questionable.  

b) Current Standards  

Article 9 is the most relevant article of the Directive for the purpose of this paper, 

since it sets forth what amounts to persecution. Article 9(1) presents a general standard for 

persecution, whereas the second paragraph lists acts that can rise to the level of persecution 

under certain circumstances.  

To begin with Article 9(1), the Directive provides a human rights based definition 

of persecution.197 As mentioned previously, such an approach allows a serious violation of 

human rights to be qualified as persecution. Article 9(1) of the Directive states that in order 

for an act to fall under the scope of persecution, it has to be:  

                                                 
195 Steve Peers, The New EU Law on Refugees Takes Shape: More Harmonisation But Less 
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(a) “[S]ufficiently serious by [its] nature or repetition as to constitute a severe 

violation of basic human rights, in particular the rights from which derogation 

cannot be made under Article 15(2) of the European Convention for the Protection 

of Human Rights and Fundamental Freedoms;” or  

(b) “[A]n accumulation of various measures, including violations of human rights 

which is sufficiently severe as to affect an individual in a similar manner as 

mentioned in (a).”198  

  

It is evident from the wording of the Directive that “a sufficiently serious” nature 

or repetition of “a basic human right” can amount to persecution. What is not clear, 

however, is whether the right to conscientious objection satisfies that criterion.  

 Considering the emphasis on the goal to align the EU asylum standards with the 

protections afforded by the ECHR and the EU Charter, the following analysis can be made. 

First, as this Paper analyzed previously, the well-established recent jurisprudence of the 

ECtHR clearly indicates that even though Article 9 of the ECHR on freedom of thought, 

conscience, and religion does not explicitly mention a right to conscientious objection, it 

is protected when such objection “is motivated by a serious and insurmountable conflict 

between the obligation to serve in the army and a person’s conscience or his deeply and 

genuinely held religious or other beliefs.”199 Second, also mentioned previously, the EU 

Charter explicitly recognizes the right to conscientious objection in Article 10(2).  

 The Preamble of the Directive states that rights and principles incorporated in the 

EU Charter will be respected.200 However, the Preamble also states that certain rights will 

be respected “in particular.” Rights specifically listed here do not cover Article 10, where 

                                                 
198 The Directive, supra note 188, Article 9(1). 
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the EU Charter recognizes a right to conscientious objection. However, since separating 

some rights “in particular” does not necessarily exclude articles that are not explicitly 

mentioned, it is clear that Article 10 should also be respected while making refugee status 

determinations in light of the Directive. A similar concern can be raised about the 

aforementioned Article 9(1) of the Directive and its relation to the application of the ECHR 

in that context. After suggesting that a “sufficiently severe” human rights violation can 

amount to persecution, paragraph (a) specifies that this notion particularly applies to the 

non-derogable rights listed under Article 15(2) of the ECHR.201 These listed rights do not 

include the right to freedom of thought, conscience, and religion, but the same analysis 

applies here since Article 9(1) of the Directive does not necessarily exclude other rights so 

long as there is a “sufficiently severe” violation of basic rights, which definitely the include 

right to freedom of thought, conscience, and religion. 

Article 9(2) further elaborates on the definition of persecution. Sub-headings (b), 

(c), and (e) are particularly relevant for conscientious objection. It states: 

“2. Acts of persecution as qualified in paragraph 1 can, inter alia, take the form of: 

[…] 

(b) legal, administrative, police, and/or judicial measures which are in themselves 

discriminatory or which are implemented in a discriminatory manner; 

(c) prosecution or punishment which is disproportionate or discriminatory; 

[…] 

 (e) prosecution or punishment for refusal to perform military service in a conflict, 

where performing military service would include crimes or acts falling within the 

scope of the grounds for exclusion as set out in Article 12(2).”202 

  

                                                 
201 Article 15(2) of the ECHR, supra note 53: “No derogation from Article 2, except in respect of 

deaths resulting from lawful acts of war, or from Articles 3, 4 (paragraph 1) and 7 shall be made under this 

provision.” These articles are respectively right to life, prohibition of torture, prohibition of slavery and 

forced labor, and the principle of no punishment without law. 
202 The Directive, Article 9(2), supra note 188. 
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Discriminatory implementation of policies as well as disproportionate or 

discriminatory prosecution would qualify as a persecutory act according to paragraphs (b) 

and (c). The question of discriminatory application of national conscription laws is less 

contested in the persecution assessment. What is problematic is finding persecution in a 

case where laws apply universally. In that sense, paragraph (e) deserves particular 

attention. 

Paragraph (e) limits the grounds for refugee status for partial COs by requiring a 

partial CO to demonstrate the possibility of participating in crimes or acts falling into the 

scope of Article 12, the exclusion clause,203 while performing military service in a conflict. 

This paragraph is of limited application since it does not concern objection to military 

service in a situation where there is not a conflict. These criteria consist of commission of 

“a crime against peace, a war crime, or a crime against humanity, a serious non-political 

crime, and of acts contrary to the purposes and principles of the United Nations as set out 

in the Preamble and Articles 1 and 2 of the Charter of the United Nations.”204 This renders 

the Directive regime stricter than not only the standards offered by the Guidelines but also 

existing practices applied by its member States.205 This dichotomy was rightly criticized 

by scholars206 and especially by Professor Bailliet, who referred to it as “schizophrenia” 

since the Directive offers nothing more than a stringent standard that oddly contradicts the 

protections afforded by the ECtHR as well as the domestic legislation that currently exists 

                                                 
203 Exclusion clause sets out the criteria under which a person would be excluded from being a 

refugee even though s/he is a refugee in definition. 
204 The Directive, Article 12(2), supra note 188. 
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in the majority of European States.207 This can be explained by the dynamics between the 

regime of the ECHR and the EU system; although they interact at times, are essentially 

different systems.208 The system of the ECHR only triggers when there is an issue of human 

rights, and this system does not allow “hiding behind notions of common territory and loss 

of sovereignty.”209 All EU Member States are party to the Council of Europe and bound 

by the ECHR, which leads to the inevitable interaction between the two.210 

This dichotomy becomes even more curious considering that the original proposal 

for the Directive in 2002 was actually more progressive. 211 Many member States, however, 

strongly opposed to the idea of recognizing an explicit right to conscientious objection.212 

The strongest opposition from these States concerned partial COs. States were essentially 

against the idea of recognizing that disproportionately severe punishment of COs based on 

their opposition to a particular conflict centered around their religious, political, or other 

convictions would amount to persecution, was not acceptable and they insisted that the 

illegality of the conflict in question be evaluated by international humanitarian legal 

standards rather than individuals’ convictions.213  After the harsh opposition, the draft 

provision dealing with refusal to perform military service was changed to require either 

formal condemnation by UN bodies or a situation where the service opposed by the 
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applicant involves acts triggering the exclusion clause.214 Since the former requirement 

was almost impossible to satisfy, it was removed. Therefore, the final version now refers 

to Article 12(2) requiring the conflict in question to force the applicant to commit crimes 

referred in the exclusion clause to qualify as persecution.  

 In sum, the human rights-based analysis of persecution offered by Article 9(1) 

provides a promising ground for the protection of conscientious objectors since it enables 

them to argue that a violation of their right to freedom of thought, conscience, and religion 

even in the absence of an explicit right to conscientious objection allows them to 

demonstrate persecution where they can prove a sufficiently severe violation of their right. 

Article 9(2)(e) on the other hand, restricts protections for partial conscientious objectors 

where they do not want to participate in a particular conflict. This standard in light of the 

drafting history of the Directive shows the strong reluctance to recognize an explicit right 

to conscientious objection, especially in the case of partial conscientious objectors. The 

Shepherd Case that the following section will assess illustrates how the implementation of 

the Directive standards restrict the asylum claims for partial conscientious objectors. 

 

c) Shepherd Case and The Challenging Case for Partial 

Conscientious Objectors 

The Shepherd Case215 illustrates the existing problems concerning the standards set 

forth in the Directive. This case is especially significant for COs seeking asylum in Europe 
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because it is the first time the CJEU applied the Directive standards in a conscientious 

objection case. The judgment, however, only raised the rigorous standards even higher. 

 The applicant, Mr. Shepherd, a US national, who was enlisted for the military 

service in 2003 and was subsequently sent to Iraq, where he served as a helicopter 

maintenance mechanic. Although he extended his contract with the military in 2005, upon 

the order sending him back to Iraq, he decided to leave the army because he considered the 

war in Iraq illegal. He then applied for asylum in 2008 in Germany, alleging that he was 

under the risk of criminal prosecution and “social ostracism” in the US. His application 

was rejected by German authorities. After he referred his case to the Bavarian 

Administrative Court in Munich, however, the Court decided to refer the case to the CJEU 

for clarification of the implementation of Article 9(2)(e) of the Directive.216  

  First of all, the CJEU stated that this clause only applies to military service in a 

conflict.217 Therefore, it does not concern the treatment of absolute COs. The Court, in that 

context, stated that Article 9(2)(e) applies to all military personnel without distinction.218 

This was significant for Mr. Shepherd and all partial COs who are not high ranking military 

personnel – in other words, those who do not run the risk of participating in a conflict 

directly. Any other interpretation excluding such personnel from the scope of this Article 

would unreasonably limit the persecution clause for low ranking soldiers or other military 

personnel. The Court then, however, limited this ruling to a situation where there is a 

likelihood for the applicant to contribute to the commission of crimes enumerated in Article 

12(2):  

                                                 
216 Id., at paras. 14-21. 
217 Id., at para 35. 
218 Id., at para 33. 
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“the situation in which the military service performed would itself include, […] the 

commission of war crimes, including situations in which the applicant […] would 

participate only indirectly in the commission of such crimes if it is reasonably likely 

that, by the performance of his tasks, he would provide indispensable support to 

the preparation  or execution of such crimes (emphasis added).”219  

  

At first glance, the interpretation of the Court looks progressive in the sense that it 

does not preclude persons who do not directly participate in criminal acts, as in the case of 

the applicant. However, considering the following assessment, it would be almost 

impossible to satisfy this standard for two reasons. First, the possibility of a soldier such as 

Mr. Shepherd, who was a helicopter maintenance mechanic, to provide “indispensable 

support to the preparation or execution of [war] crimes” would depend on a national court’s 

analysis regarding the standard of proof and the standard to analyze the meaning of 

“indispensable support.” That would undoubtedly require further clarification. Second, 

requiring the reasonable likelihood for war crimes to be committed in a particular conflict 

in order for Article 9(2)(e) to kick in, simply means that unless there is a possibility of a 

war crime and a reasonable likelihood for the applicant to provide indispensable support 

for the commission of a war crime, a partial CO will not be granted refugee status for his 

or her conscientious objection. In other words, for the CJEU, one’s personal conscience for 

not wanting to be associated with a particular conflict does not deserve any protection 

unless a person is likely to contribute to the commission of a war crime. Needless to say, 

such a requirement is even higher than the Handbook’s “condemnation by the international 

community” requirement.  

 Furthermore, the CJEU did not get into the challenging core question that needed 

to be answered, or at least articulated, namely, whether there is a right to conscientious 

                                                 
219 Id., at para 46. 
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objection.  If yes, whether and under what condition a violation of such right would amount 

to persecution. As rightly put by Vicini, when a human rights-based approach is adopted 

determining whether a certain act amounts to persecution – as adopted by the Directive – 

courts should examine the nature of the right, in contrast to the failure of the CJEU to do 

so.220 Curiously, unlike the CJEU, the Advocate General, Ms. Eleanor Sharpston starts her 

opinion on the case with the relationship of EU asylum law with both the relevant human 

rights framework and the 1951 Convention in light of the UNHCR’s interpretative 

standards.221 She explicitly refers to Article 10(2) of the EU Charter recognizing the right 

to conscientious objection and Article 9(1) of the ECHR guaranteeing the right to freedom 

of thought, conscience, and religion “including freedom to change religion or belief.”222 

Furthermore, she stresses that the 1951 Convention is a “living instrument that should be 

interpreted in the light of present day conditions and in accordance with developments in 

international law” as well as the UNHCR’s particular role in providing guidance on refugee 

status determination.223 The CJEU avoids such an analysis.  

To conclude, although the Directive adopts a human rights-based approach both in 

its Preamble and in the text of Article 9(1) on persecution, Article 9(2) strictly limits 

protection grounds for partial COs. In light of these stringent standard, the Court offers a 

worrisome interpretation of Article 9(2) of the Directive that binds all EU member States. 

Furthermore, it avoids a human-rights based analysis of persecution that the Directive itself 

                                                 
220 Vicini, supra note 76, at p. 852. 
221 Opinion of Advocate General Sharpston: Andre Lawrence Shepherd v. Bundesrepublik 

Deutschland, EUROPEAN UNION: COURT OF JUSTICE OF THE EUROPEAN UNION, C-472/13, 11 November 

2014, 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=159445&pageIndex=0&doclang=EN&m

ode=lst&dir=&occ=first&part=1&cid=304481  (last visited Apr. 28, 2018) at paras 7-8. 
222 Id. 
223 Id., at para 27. 
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calls for. In that sense, it is not surprising that the CJEU decision has been criticized for 

raising the bar for the implementation of the standards in the Directive, which was already 

higher than the current standards adopted by the UNHCR in the first place.224 Such an 

interpretation from the CJEU undermines both the European human rights standards and 

refugee law by limiting protection for conscientious objectors.  

C. Developments in the Americas  

The Inter-American system has been criticized for being inconsistent with its 

position regarding the right to conscientious objection.225 In the Americas, both Brazil and 

Ecuador recognized the right to conscientious objection in theory but neither established 

alternative service. 226  The Inter-American human rights system adopted a similar 

formulation regarding the freedom of conscience and religion, however, there has not been 

any significant discussion whether or not to recognize the right to conscientious 

objection.227 The first case concerning COs was against Chile, Cristián Daniel Sahli Vera 

and Others v. Chile.228 In that case, the applicants alleged that Chile had breached its 

obligation to respect rights without any discrimination (Article 1), its obligation to adopt 

necessary measures to give effect to those rights (Article 2), the right to privacy (Article 

11), and finally the right to freedom of conscience and religion (Article 12) of the American 

Convention on Human Rights (“the American Convention”). The applicants argued that 

these violations occurred when the government failed to recognize the applicants’ right to 

conscientious objection to the obligatory military service required by the Chilean 

                                                 
224 Vicini, supra note 76, at p. 852. 
225 Takemura, supra note 66, at p. 111. 
226 OHCHR Report 2013, supra note 32, at p. 49. 
227 Takemura, supra note 66, at pp. 113-114. 
228 Cristián Daniel Sahli Vera et al. v. Chile, Case 12.219, Report No. 43/05, Inter-Am. C.H.R., 

OEA/Ser.L/V/II.124 Doc. 5 (2005), Inter-American Commission on Human Rights (IACHR), 10 March 

2005, available at: http://www.refworld.org/cases,IACHR,4ff59edc2.html (last visited May 9, 2018). 
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government.229 In this case, the Inter-American Commission concluded that the American 

Convention only recognizes the right to conscientious objection concerning countries that 

explicitly recognize such a right.230 This approach has been criticized by scholars for being 

discriminatory against the citizens of States that do not recognize the right to conscientious 

objection.231 

  Although the Inter-American Court has not reviewed any case after the Inter-

American Commission’s decision on Cristián Daniel Sahli Vera and Others v. Chile and 

Alfredo Díaz Bustos v. Bolivia, it is important to note that like the EU Charter, the Ibero-

American Convention on Young People’s Rights explicitly recognizes the right to 

conscientious objection.232 This explicit recognition is important since some members of 

the Organization of American States including Bolivia, Costa Rica, the Dominican 

Republic, Ecuador, Honduras, and Uruguay are all parties to the Ibero-American 

Convention. 

D. Overall Assessment   

In sum, international human rights overall has recently witnessed significant 

improvement even though such improvement is still far from being complete. The early 

silence of human rights treaties has evolved to a point where the protection of conscientious 

objectors is now vocalized and the prominent human rights bodies now articulate that 

conscientious objectors can be protected under the right to freedom of thought, conscience, 

and religion even though the scope of such protection differs among different authorities. 

                                                 
229 Id. 
230 Id., at para 86. 
231 Çınar, supra note 3, at p. 156.  
232 The Ibero-American Convention on Young People’s Rights (2008), Article 12: “Young people 

have the right to form a conscientious objection against compulsory military service.”  
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However, inconsistent implementation and the proliferation of the existing authorities 

undermine the current progress as illustrated in the case of the EU. The EU asylum system 

as a significant arena for offering a human rights-based approach to refugee protection has 

evolved in a stricter way than its human rights counterparts. This calls for further 

improvement to ensure better protection for conscientious objectors at the human rights 

level.  

Nevertheless, this improvement cannot be underestimated, since it still constitutes 

a big departure from the initial position of international community. In that sense, it 

constitutes an aspirational source with which refugee protections can align. Despite the 

positive developments occurring in the field of human rights, the recognition of refugee 

status for COs remains low. This is the case even in regions such as Europe, where the 

recognition of the right to conscientious objection is relatively well established at the 

domestic level. In this regard, the next section will evaluate the most current UNHCR 

standards substantiated in the Guidelines. 
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V. AN ASSESSMENT OF THE UNHCR GUIDELINES ON MILITARY 

SERVICE IN LIGHT OF RECENT DEVELOPMENTS IN INTERNATIONAL 

HUMAN RIGHTS 

 

 Given the developments in the field of international human rights and the 

inconsistent State practices under the Handbook guidance as evaluated previously, it 

becomes more apparent that the UNHCR needed to update its current standards concerning 

the treatment of COs. In this regard, the UNHCR developed the Guidelines to clarify some 

of the ambiguities mentioned above.233 In the Introduction of the Guidelines, the UNHCR 

states its main reasoning, stressing the compelling need to provide some guidance in light 

of current developments in order “to facilitate a consistent and principled application of the 

refugee definition.”234 In the same vein, Volker Türk235 and Alice Edwards236 both state in 

their Introductory Note that the Guidelines update the previous position adopted by the 

UNHCR in the Handbook.237 It is also important to note that they clearly state that the 

Guidelines provide “a legal authoritative interpretation of the refugee definition”238 aiming 

                                                 
233 Before issuing these Guidelines, the UNHCR has previously issued the UNHCR Guidelines on 

International Protection on religion-based refugee claims partly addressing conscientious objection as well. 

In the Guidelines on religion-based refugee claims, the UNHCR has only addressed objection based on 

religion or beliefs but not political convictions. Given the ambiguities surrounding the objection based on 

political convictions, the need to address the issue comprehensively becomes clearer. Given this context, 

the UNHCR has clearly intended to issue the Guidelines hoping that it would change the misconceptions 

regarding COs and incoherent interpretation of the legal standards. See, Guidelines on International 

Protection No. 6: Religion-Based Refugee Claims under Article 1A(2) of the 1951 Convention and/or the 

1967 Protocol relating to the Status of Refugees, UNHCR, 28 April 2004, HCR/GIP/04/06, 

http://www.refworld.org/docid/4090f9794.html (last visited May 9, 2018) at paras. 25-26.  
234 The Guidelines, supra note 28, Introduction. 
235 Assistant High Commissioner of the UNHCR, Geneva. 
236 Senior Legal Coordinator and Chief of the Protection Policy and the Legal Advice Section, 

Division of International Protection, UNHCR, Geneva. 
237 Introductory Note to the Guidelines on International Protection No. 10 on Claims to Refugee 

Status related to Military Service, INTERNATIONAL JOURNAL OF REFUGEE LAW, 2015, Vol. 27, No.1, 166-

171 https://academic.oup.com/ijrl/articleabstract/27/1/166/2362495?redirectedFrom=PDF (last visited 

January 13, 2018), at p. 166. 
238 Id. 

http://www.refworld.org/docid/4090f9794.html
https://academic.oup.com/ijrl/article-abstract/27/1/166/2362495?redirectedFrom=PDF
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to provide guidance for “governments, legal practitioners, decision-makers and the 

judiciary, as well as UNHCR staff carrying out refugee status determination under the 

Organization’s mandate.”239 The UNHCR sees the Guidelines as both authoritative and 

progressive tools.240 As will be explained more in detail in Part VI, State parties have a 

duty to co-operate with the UNHCR under Article 35 of the 1951 Convention and Article 

2 of the 1967 Protocol.241 This duty to co-operate extends to the implementation of the 

Handbook as well as the Guidelines issued by the UNHCR, although they are not legally 

binding over States.242 

Although, the Guidelines are progressive compared to the Handbook in certain 

aspects, they remain inadequate to provide a comprehensive set of standards that are in 

compliance with the most recent human rights standards. Instead, they offer a confusing 

set of standards that are partly progressive and partly conservative. This hybrid model, does 

not offer a workable solution to the regime’s current shortcomings. As emphasized by 

Professor Goodwin-Gill, it is critical for the UNHCR to provide a “workable synthesis” of 

the “best law” combined with “progressive development.”243  His formula rightly suggests 

a deep analysis of the existing approaches but with progressive intent. Whether the 

Guidelines constitute a satisfactory end result, however, is questionable. 

A. Terminology and Evaluation of the Right to Conscientious Objection 

in Light of Recent Practices in International Law  

The Guidelines seem to provide an uncontested definition of conscientious objection: 

                                                 
239 Id. 
240 Id. 
241 See, discussions below at Part VI. 
242 Id. 
243 Guy S Goodwin-Gill, The Dynamic of International Refugee Law, 25 INTERNATIONAL 

JOURNAL OF REFUGEE LAW, 651–666 (2013), at p. 658.  
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“Conscientious objection to military service refers to an objection to such service 

which derives from principles and reasons of conscience, including profound 

convictions, arising from religious, moral, ethical, humanitarian or similar motives. 

(citations omitted).”244 

 

By doing so, however, they change the formulation of the Handbook. The UNHCR 

Handbook refers to “genuine political, religious or moral convictions, or valid reasons of 

conscience.”245 In contrast to the Handbook, the Guidelines refer to “principles and reasons 

of conscience, including profound convictions, arising from religious, moral, ethical, 

humanitarian or similar motives.”246 Even though it is not clear why the UNHCR decided 

to refer to “profound convictions” instead of “genuine,” it seems that it is a higher level of 

scrutiny over the degree of “sincerity” of conviction.  

 Additionally, is it not clear why the Guidelines removed “political convictions” 

from the definition. Although, such a formulation is certainly in line with the UN 

Resolutions and the OHCHR Reports,247 it is a curious change considering the previous 

emphasis on political convictions in the Handbook. Later, while explaining the 

conscientious objection and its nexus to the Convention grounds, the Guidelines seem to 

differentiate political grounds from religious grounds. The Guidelines emphasize that this 

deliberate formulation of “thought and conscience, including moral, ethical, humanitarian 

or similar views” is to make the Guidelines comply with Article 18 of the ICCPR.248 It is 

concerning, however, that after removing this formulation, there remains nothing in the 

definition directly referring to political opinion. Of course, by way of interpretation, 

“similar views” can be interpreted to incorporate political convictions. Moreover, in light 

                                                 
244 Guidelines, supra note 28, at para 3. 
245 Handbook, supra note 27, at para 170. 
246 Guidelines, supra note 28, at para 3. 
247 See, discussions above at Part IV. 
248 Guidelines, supra note 28, at para 49. 
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of the recent developments in international human rights, the need not to discriminate 

between religious and secular grounds is apparent. However, the false differentiation of the 

religious and political grounds for assessing conscientious objection claims has been a 

subject of concern previously in the application and interpretation of the Handbook 

standards.249  Given the previous reluctance of national courts to treat political claims 

equally, without a direct reference to political convictions, this would in practice 

undermine the objections based on political grounds.   

 This point becomes even more concerning because of the Guidelines’ implied 

prioritization of the religious ground stating that “[t]he religious ground is thus particularly 

relevant in cases of conscientious objection. (emphasis added).”250 This point is highly 

problematic. The UNHCR’s role and primary aim in issuing the Guidelines is to address 

the ambiguities and inconsistencies in the application of the standards, but this sort of 

formulation would not address the ambiguities and only contribute to further confusion.  

 Regarding the “right” of States to require military service, the Guidelines detail the 

limits of military conscription required by States by highlighting that a legitimate military 

conscription should be “prescribed by law, implemented in a way that is not arbitrary or 

discriminatory, the functions and discipline of the recruits must be based on military needs 

and plans, and be challengeable in a court of law.”251 This addition emphasizing that States’ 

“right” to require military service is not free of limitations is a helpful supplement 

considering that the Handbook’s assessment simply reiterated States’ right to self-defense 

and “right” to require military service. The Guidelines also highlight that only States are 
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allowed to require military service under international law. 252  In this case, military 

conscription by non-State actors would lack the legitimacy and would qualify as 

persecution if the State were “unwilling or unable to protect.”253 This differentiation is 

helpful considering the Handbook’s lack of reference to the military conscription required 

by non-State actors leading to incoherent interpretations in State practices.254 

 Regarding the recognition of the right to conscientious objection, however, the 

Guidelines rather remain cautious by simply stating “international jurisprudence on this 

right is evolving” and that there has been an important recent shift in the HRC 

jurisprudence recognizing the right as an inherent part of the right to freedom of thought, 

conscience, and religion.255 The analysis in the previous section demonstrates that the 

recognition of the right in the international human rights arena is stronger than simply 

“evolving” even though it is still not established. 

 In analyzing the jurisprudence of the HRC, the Guidelines are cautious again by 

not favoring any side from the debate whether the right to conscientious objection should 

be interpreted within the scope of Article 18(1) or 18(3) of the ICCPR.256 As pointed out 

previously, this difference between the two is vital for a CO because accepting the right to 

conscientious objection as an inherent part of the right to freedom of thought automatically 

frees the right from limitations that can be applied if the right is accepted as the “right to 

manifest one’s belief.”257 Despite the cautious approach, Professor Goodwin-Gill criticizes 
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the UNHCR for ignoring the concurring opinions in the HRC’s recent jurisprudence.258 

Professor Goodwin-Gill’s criticism regarding the UNHCR’s “uncritical acceptance of the 

(non-binding) views of the Human Rights Committee” is perhaps too harsh considering the 

very cautious – almost too cautious – language as explained above. In fact in its most recent 

jurisprudence, especially in communications concerning Turkmenistan, the HRC 

consistently repeated its previous reasoning with fewer concurring opinions. 259  The 

UNHCR, despite its cautious language, however, feels the need to justify itself against 

Professor Goodwin-Gill’s criticism by overemphasizing that the Guidelines do not 

recognize an explicit right to conscientious objection.260  

 Considering the UNHCR’s mandate, one might expect the UNHCR to take a further 

step and emphasize the gradual recognition of the right to conscientious objection by many 

States and progressive developments in international human rights, but its emphasis on 

these developments certainly falls short of such expectations. Efforts since the 1970s at the 

UN level – including the gradual inclusion of the right to conscientious objection at the 

national level should have been better highlighted.  The explicit reference to the two 

instruments, the EU Charter and the Ibero-American Convention on Young People’s 

Rights,261 that specifically recognize the right to conscientious objection could have been 

                                                 
258 Goodwin-Gill, supra note 243, at p. 658. 
259 Uchetov v. Turkmenistan, Views adopted on 15 July 2016, No. 2226/2012 (only two out of 

thirteen concurring); Nurjanov v. Turkmenistan, Views adopted on 15 July 2016, No. 2225/2012 (one 

concurring and one partly dissenting out of fifteen members); Japparow v. Turkmenistan, Views adopted 
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260 Introductory Note to the Guidelines on International Protection No. 10 on Claims to Refugee 

Status related to Military Service, supra note 237, at p. 170. 
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a better approach rather than mentioning these significant developments only in 

footnotes.262 

 Regarding alternative service, the Guidelines rightly state that the nature of the 

alternative service is critical in assessing whether the right to freedom of thought, 

conscience, and religion is violated. It should be of “a non-combatant or civilian character, 

in the public interest, and not punitive.”263 Furthermore, the Guidelines clearly state that 

the right applies to absolute and partial conscientious objectors without any distinction.264 

But whether or not this position is consistently reinforced with the position that the 

UNHCR adopted in its substantive analysis is questionable. 

B. Substantive Analysis: 

1. Well-Founded Fear of Being Persecuted 

 The Guidelines identify five different scenarios where standards differ regarding 

the analysis of whether there is a well-founded fear of being persecuted. These scenarios 

consist of objection to state military service for reasons of conscience, objection to military 

service in conflict contrary to basic rules of human conduct, persecution based on 

conditions of State military service, forced recruitment by non-State armed groups, and 

unlawful or forced child recruitment.265  Although some of these scenarios are rightly 

identified, the ones concerning the objection to military service in conflict contrary to the 

basic rules of human conduct are ambiguous and need further clarification. Overall, the 

                                                 
262 Guidelines, supra note 28, footnote 25 to para 9. 
263 Id., at para 9. 
264 Id., at para 11: “The right to conscientious objection applies to absolute, partial, or selective 
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similar motives.” 
265 Id., at paras 17-41. This paper will not talk about child recruitment cases since it does not 

constitute a substantial part of the discussion laid out within the purpose of this paper. 
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Guidelines take beneficial steps towards addressing the ambiguities of the Handbook, 

however, they still remain timid in further changing certain aspects of the traditional regime 

and do not really address concerns regarding discrimination between conscientious 

objection based on religious convictions and the ones based on political convictions, 

especially by reinforcing previous ambiguous standards in conscientious objection to 

conflicts where jus ad bellum and jus in bello concerns are at stake. 

  In terms of a general assessment of what amounts to a well-founded fear of being 

persecuted, the Guidelines articulate the Handbook principles stating that individual 

circumstances including the country information and the personal background of the 

applicant will be taken into consideration.266 The language adopted by the Guidelines is 

chastised by some scholars for “introduc[ing] terminological alternatives which distract 

and detract from the known language of risk and well-founded fear.”267 It is true that the 

Handbook does neither make reference to “first tier” or “second tier” questions like the 

Guidelines,268 nor use “predicament” as a synonym for “consequences.”269 The Guidelines 

on International Protection No. 7 on victims of trafficking and persons at risk of being 

trafficked rather refers to “serious human rights violations or other serious harm or 

intolerable predicament” while assessing persecution.270 Criticisms are justifiable in that 

sense, since the  Guidelines should be clear and consistent about the well-acknowledged 

UNHCR standards. 
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 If the consequences faced by the applicant in the event of his or her refusal of 

military service amount to “threat[s] to life or freedom, other serious human rights 

violations, or other serious harm,” it is uncontested that there is persecution. 271  This 

formulation, however, leaves many questions unanswered. What is a “serious human rights 

violation”? Would incarceration amount to that level of severity? If so, what duration of 

incarceration rises to the level of persecution? These questions are important to answer. 

The Guidelines mention “excessive prison terms”272 as an example of persecution, though 

it is still not clear what excessive means in this context. It should be noted, however, that 

the wording of the Guidelines seems to suggest that incarceration as a punishment of failure 

to perform military service within the context of conscientious objection amounts to 

persecution.273  

 Most importantly, would a violation of the right to conscientious objection per se 

constitute persecution? As previously mentioned in Part II, the Handbook seems to accept 

a human rights-based approach in cases concerning conscientious objection based on 

religious convictions 274  but not in cases concerning political or other grounds. 275 

Moreover, as this paper mentioned previously, in their Introductory Note to the Guidelines, 

Türk and Edwards underline that the Guidelines cannot be read to find persecution per se 

in violations of the right to conscientious objection.276  Here, the key role of recognizing 

the right to conscientious objection becomes clearer. As suggested by Professor Hathaway 

                                                 
271 Guidelines, supra note 28, at para 14. 
272 Id. 
273 Id., at para 9. 
274 Handbook, supra note 27, at para 172. 
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and Professor Foster, 277  once the following questions are answered affirmatively, 

conscientious objectors will have a legitimate claim for a refugee status based on 

persecution for reasons of a Convention ground: 

(1) Does Article 18 of the ICCPR include a right to conscientious objection? 

(2) Can States lawfully limit such a right? 

 As this paper previously mentioned, the Guidelines do not take a clear position 

regarding the first question but rather state that the international jurisprudence is 

“evolving.” It is therefore more accurate to say that there is still a need for a further 

clarification on that matter. Aligning the Guidelines’ current approach with the 

Handbook’s position regarding religious conscientious objectors would certainly provide 

a better protection for conscientious objectors whose objection to military service is based 

on their political conviction, as the latter only seeks for such a claim to be genuine. By 

applying such a standard to claims based on both religious and political conscientious 

objection claims, the Guidelines could have introduced the right standards.  

Regarding the second question, the UNHCR position does again need to be clarified 

because the current state of the Guidelines standard seems to struggle between balancing 

State interests and the compelling need to recognize the undeniable steps that have been 

taken at the international human rights field. 

 The most problematic part of the substantive analysis provided by the Guidelines 

is the distinction between the objection to State military service for reasons of conscience 

– absolute or partial conscientious objectors – and objection to military service in conflict 

contrary to the basic rules of human conduct.278 It is problematic for two reasons.  
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 First, it is not clear why a second category offered by the Guidelines would not fit 

in partial conscientious objection claims. The Guidelines make the following assessment 

to distinguish its new category from the case of conscientious objection: 

“Such objections may be expressed as an objection on the basis of one’s conscience, 

and as such can be dealt with as a case of ‘conscientious objection’… [H]owever, 

this will not always be the case. Individuals may, for example, object to 

participating in military activities because they consider this is required to conform 

to their military code of conduct, or they may refuse to engage in activities which 

constitute violations of international humanitarian, criminal or human rights 

law.”279 

  

This differentiation seems to suggest that there is a separate category of refugees 

for refusal of military service based on exclusion clauses. Nonetheless, such differentiation 

does not justify why this scenario cannot be considered under partial conscientious 

objection claims. The Guidelines uncontestably define partial conscientious objectors as 

persons who oppose certain uses of force.280 It is also curious why the applicant’s “military 

code of conduct” or objections based on human rights violations would not be covered by 

the “religious, moral, ethical, humanitarian or similar motives” formulation suggested by 

the Guidelines. It is not possible to see here why the objection to military service in conflict 

contrary to the basic rules of human conduct should be any different to the case of partial 

conscientious objectors basing their objections on religious, moral, ethical, humanitarian, 

or similar motives. If not for these types of cases, for which scenarios would the UNHCR 

possibly expect this formulation to work? These questions highlight serious gaps in the 

current formulation.  
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 Second, it does not explain why there is a requirement assessing the legality of the 

conflict for this category while in the case of conscientious objection, it is simply enough 

to prove that the applicant has his or her claim based on a genuine conviction.  For both 

cases, objection to participating in an unlawful conflict and objection to the means and 

methods of warfare, the Guidelines suggest an objective assessment of the existing law. 

The Guidelines collectively refer to these cases as cases where the applicant “[is] forced to 

participate in conflict activities that are considered by the applicant to be contrary to the 

basic rules of human conduct (emphasis added).” 281  The fact that they refer to 

consideration by the applicant is progressive and demonstrates a significant step back from 

the notorious Handbook formulation, “condemnation by the international community.” 

The Guidelines clearly state that “condemnation by the international community” is 

evidentiary but not obligatory because in reality, it is almost impossible to obtain formal 

condemnation even in cases of systemic and severe violations.282  It still does not justify, 

however, why objection based on humanitarian claims – such as human rights violations – 

would be different than objection based on “religious, moral, ethical, humanitarian or 

similar motives.” 

 Moreover, standards governing the case of objection to the means and methods of 

warfare (objection based on jus in bello grounds) strictly narrows the scope of protection 

by requiring the applicant to prove that he or she would be forced to participate in such 

acts that would violate jus in bello.283   That being said, with regards to objection to 

participating in an unlawful armed conflict (objection based on jus ad bellum grounds) the 

                                                 
281 Id., at para 21. 
282 Id., at para 24. 
283 Id., at paras. 26-30. 
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standard seems much softened compared to the Handbook’s “condemnation by the 

international community” requirement.  This standard resembles the one suggested by the 

EU Directive, which was highly criticized by the UNHCR.284 This new category seems to 

make the standard even more stringent than the Handbook.  

 Together with the other aforementioned requirements, it seems that the Guidelines 

like its ancestor Handbook import additional requirements undermining the opposition 

based on political or other humanitarian grounds. This incoherence suggests either revising 

the definition or changing the standards undermining motives other than religious 

convictions by falsely discriminating the conventionally equal grounds.  

 A rightly identified separate category is objections based on conditions of State 

military service. The reason for refusing to perform military service does not have to be 

based on reasons of conscience. As recognized by the Guidelines, the conditions of the 

military service might embody torture, degrading or inhuman treatment, forced labor, or 

other violations.285 Recognizing this as a separate category could be quite beneficial for the 

cases of Eritrean asylum seekers, whose claims are partly based on national service 

amounting to torture and ill treatment. The Guidelines plausibly make a detailed analysis 

on the distinction of forced labor and military service. They state that under normal 

circumstances, military service does not amount to forced labor286 as also articulated by 

other human rights instruments. 287  The military exception to these articles on the 

                                                 
284 UNHCR comments on the European Commission's proposal for a Directive of the European 

Parliament and of the Council on minimum standards for the qualification and status of third country 

nationals or stateless persons as beneficiaries of international protection and the content of the protection 

granted, UNHCR, COM(2009)551, 21 October 2009, http://www.refworld.org/docid/4c503db52.html (last 

visited May 9, 2018). 
285 Guidelines, supra note 28, at para 31. 
286 Id., para 33. 
287 See, discussions above at Part II. 

http://www.refworld.org/docid/4c503db52.html
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prohibition of forced labor, however, should not be a basis to refuse such asylum claims. 

Unfortunately, this was the practice previously.288  Including this category is therefore 

beneficial.  

2. The Convention Grounds 

 Unlike the Handbook, which does not analyze in detail what Convention grounds 

might be relevant in the context of conscientious objection, the Guidelines actually refer to 

the relevant Convention grounds to address the ambiguities.289 In fact, demonstrating a 

well-founded fear of being persecuted is not enough; applicants are also required to show 

that the persecution is “for reasons of race, religion, nationality, membership of a particular 

social group or political opinion” in order to satisfy the definition of a refugee in the 1951 

Convention. As discussed previously, the case of conscientious objection poses particular 

challenges concerning certain Convention grounds. The Guidelines constitute a relatively 

good effort at summarizing the relevant standards in a comprehensive way. 

 To begin with, the Guidelines reinforce the idea that to build the nexus between a 

well-founded fear of being persecuted and the Convention grounds, intent of the persecutor 

is evidentiary but not necessary.290 As mentioned previously, after the US Supreme Court’s 

case of Elias-Zacarias, US courts started to require applicants to show that persecutory 

intent exists to demonstrate persecution.291 This has been especially problematic for the 

application of universal conscription because without a discriminatory application of the 

existing law, it is difficult to establish persecutory intent regarding the application of 

                                                 
288 Id. 
289 Guidelines, supra note 28, at paras. 47-59. 
290 Id., at para 48. 
291 I.N.S. v. Elias-Zacarias, supra note 96. 
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military service. The Guidelines, however, make it clear the persecutor’s intent might be 

evidentiary but not a requirement.292 

 Another positive note is that both religion and political opinion grounds are 

interpreted broadly enough to cover more cases. The religious ground does not only cover 

religion but also broader notions, such as “notions of identity and way of life.”293 Likewise, 

the political opinion ground covers a broad range of cases from political neutrality to 

imputed political opinion.294  

 Furthermore, the Guidelines make it clear that COs can be persecuted because they 

are members of a particular social group. 295  The Guidelines state either “protected 

characteristics” that require this particular group to be “innate, unchangeable, or which is 

otherwise fundamental to identity” 296  or “social perception” can be a basis for the 

recognition of such a particular social group.297 While that is factually true, it has not been 

acknowledged directly by the Handbook and the traditional regime. In Turkey, for 

example, COs are subject to stigmatization and public pressure and seen as a separate 

category by society. 298  The community and the authorities usually label them as 

“traitors.”299 Women COs are seen as a separate particular social group, which is reinforced 

                                                 
292 Guidelines, supra note 28, at para 48. 
293 Id., at para 49. 
294 Id., at paras. 51-4. 
295 Id., at paras 56-8. 
296 Id., at para 56. 
297 Id., at para 57. 
298 Concluding observations of the Human Rights Committee: Turkey, WAR RESISTERS’ 

INTERNATIONAL, https://www.wri-irg.org/en/story/2012/concluding-observations-human-rights-committee-

turkey (last visited May 9, 2018). 
299 Turkish Women Awaken to Conscientious Objection, WAR RESISTERS’ INTERNATIONAL, 

https://www.wri-irg.org/en/story/2011/turkish-women-awaken-conscientious-objection (last visited May 9, 

2018). 
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by the Guidelines as well. It is appropriate considering the case of Israeli women COs or 

Eritreans. They go through a different process and different persecutory acts.300 

C. Legitimacy Concerns 

 The Guidelines have been harshly criticized for lacking the necessary diligence in 

methodology.301 Legitimacy concerns regarding the Guidelines incorporate the lack of 

representation of various legal systems, 302  lack of appropriate and diverse case law 

references from international, regional, and national mechanisms, as well as the internal 

inconsistency between the UNHCR instruments.303  

 First, Professor Bailliet argues that by not referring to a more representative set of 

countries, the Guidelines undermine their own legitimacy.304 This “discrepancy” regarding 

representation can be explained by both the overrepresentation of common law systems 

and the lack of representation of civil law and other systems.305 The UNHCR has been 

tasked and operated so far to address inconsistencies by expressing the relevant 

international standards.306 To reflect this universality, it is expected that the UNHCR make 

appropriate reference to legal systems other than the common-law system.307 

 Another criticism is the lack of appropriate case law references where there are 

inconsistent practices among States.308 Professor Bailliet suggests that the UNHCR refers 

                                                 
300 Just Deserters: Why Indefinite National Service in Eritrea Has Created a Generation of 

Refugees, supra note 22. 
301 Goodwin-Gill, supra note 243.  
302 Cecilia M. Bailliet, National Case Law as a Generator of International Refugee Law: 

Rectifying an Imbalance within the UNHCR Guidelines on International Protection, EUROPEAN SOCIETY 

OF INTERNATIONAL LAW, 10th Anniversary Conference, Vienna, 4-6 September 2014, Conference Paper 

No. 7/2014, at pp. 8-9. 
303 Goodwin-Gill, supra note 243, at pp. 657-60. 
304 Bailliet, supra note 302. 
305 Id., at p. 9. 
306 Id. 
307 Id. 
308 Id., at p. 10. 



72 

 

to national case law more often “to illuminate developments within jurisprudence and its 

impact on refugee law theory.”309  

 There is also a lack of internal consistency among the UNHCR instruments. This 

is best illustrated in the case of the Eligibility Guidelines for Assessing the International 

Protection Needs of Asylum Seekers from Eritrea and the recent Guidelines. Although in 

the former, the UNHCR refers to progressive cases that suggest that even when the 

applicant does not base his or her claim on political convictions, it is possible that the 

failure to perform military service would be acknowledged as a political position and will 

be punished accordingly, it fails to refer to these cases in its latest Guidelines, although it 

would have been beneficial to advocate for imputed political opinion cases.310 

D. The Most Recent Cases: Are the Guidelines Implemented? 

The UNHCR Guidelines’ impact has been limited in national cases so far. This 

might be a result of both the Guidelines being relatively new or the lack of sufficient 

communication between the UNHCR and practitioners. On certain occasions, the 

Guidelines have been referred to by some secondary sources.311 

Recent case law from New Zealand has been consistently applying the human rights 

approach in its recent cases concerning conscientious objection since the case of Refugee 

Appeal No 75378.312 In AB (Ukraine), the Tribunal granted protection to the applicant – 

an ethnic Russian citizen of Ukraine refusing to serve in the Ukrainian military because of 

the Ukrainian military’s acts against Russians – because of the risk of being incarcerated 

                                                 
309 Id., at p.9. 
310 Id., at pp. 10-11. 
311 Vicini, supra note 76. 
312 Bruce Burson, Give Way to the Right: The Evolving Use of Human Rights in New Zealand 

Refugee Status Determination in HUMAN RIGHTS AND THE REFUGEE DEFINITION: COMPARATIVE LEGAL 

PRACTICE AND THEORY, (Brill Nijhoff, 2016), at p. 46. 
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for political reasons and for the lack of alternative service.313 For the analysis of what 

amounts to persecution, the Tribunal applied the human rights approach stating that 

persecution is  “the sustained or systemic violation of core human rights, demonstrative of 

a failure of state protection.” 314  Regarding the standard of condemnation by the 

international community, the Tribunal did not limit itself to UN or State level 

condemnation but referred to other entities and human rights reports such as Amnesty 

International, Human Rights Watch, and Deutsch Watch in addition to the OHCHR.315 

Similarly, in AF (Syria), the Tribunal emphasized how Paragraph 171 of the Handbook can 

be too high of a standard and that the determination of what is actually happening during 

the conflict is more essential rather than a formal condemnation.316 There was, however, 

no reference to the Guidelines in the following jurisprudence. 

 An Israeli court has very recently adopted a similar human rights approach, without 

further reference to the Guidelines. Such an approach is promising for the further 

connection of human rights and refugee law. Israel has been known for its poor treatment 

of its own citizens for refusing to perform military service and for its human rights 

violations concerning asylum seekers.317 Very recently, the attitude has changed and the 

Israel Appeals Tribunal recognized the validity of Eritrean conscientious objectors in 

                                                 
313 AB (Ukraine), [2015] NZIPT 800742, New Zealand: Immigration and Protection Tribunal, 25 

June 2015, http://www.refworld.org/cases,NZ_IPT,55c869674.html (last visited Mar. 6, 2018) at para 3. 
314 Id., at para 29. 
315 Id., at paras 55-70. 
316 AF (Syria), [2012] NZIPT 800388, New Zealand: Immigration and Protection Tribunal, 20 

December 2012, at para 87, available at: http://www.refworld.org/cases,NZ_IPT,54c127434.html (last 

visited March 23, 2018). 
317 Israel: New Pressure on Asylum Seekers to Leave, HUMAN RIGHTS WATCH (15 July 2013), 

http://www.refworld.org/docid/51e507ae4.html (last visited Mar. 6, 2018). 
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February 2018.318 It is yet to be seen whether this decision will constitute an example for 

the upcoming ones.   

                                                 
318 Israel Appeals Tribunal Rules: Desertion from the Eritrean Military is a Valid Claim for 

Asylum, E.V. CONNECTION, https://en.connection-ev.org/article:israel-appeals-tribunal-rules-desertion-from-

the-eritrean-military-is-a-valid-claim-for-asylum (last visited May 9, 2018). 
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VI. WHAT IS NEXT? 

This paper has discussed the treatment of conscientious objection over time within 

the context of protection afforded by international refugee law and by human rights. It 

argued that both refugee law and human rights have evolved in progressive ways even 

though not with the same pace. The lack of sufficient alignment within the two however, 

has undermined the protection afforded to COs. This protection is especially needed now, 

in the era of neo-militarization, where many States have started to reintroduce obligatory 

military service. COs are still persecuted in countries for various reasons as pointed out 

previously. The discussion over the treatment of conscientious objection and protection of 

COs who seek international protection reveals more substantive questions concerning both 

the UNHCR’s role in interpreting the 1951 Convention as well as the interaction (or lack 

thereof) between international refugee law evolving around State practice, UNHCR 

instruments, and human rights law. Before diving into the question of what needs to be 

done next, it is important to summarize the analysis covered so far:  

First, drafters of the traditional international refugee law regime consisting of the 

1951 Convention and the 1967 Protocol have preferred not to determine what amounts to 

persecution. Unsurprisingly, there was no mention of conscientious objection in the text of 

these instruments. This silence regarding whether conscientious objectors deserve 

protection under the 1951 Convention limited the grounds for asylum for those objecting 

military service. Moreover, nothing in the early human rights treaties implied a right to 

conscientious objection. Lack of any guidance from both regimes led to further State 

practice that strongly objected to granting refugee status for conscientious objectors. 
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Second, various legal developments occurring in the following decades triggered 

some changes in the traditional regime. The Handbook was consequently adopted by 

introducing certain provisions on conscientious objection under “the special case of 

deserters and persons avoiding military service.” This progress, even though it was a good 

step in terms of recognition, contained ambiguous standards that remained disconnected 

from human rights developments of the time. Particularly, the requirement that a conflict 

be condemned by the international community for conscientious objection to be a sufficient 

reason for refugee status has been problematic in discriminating political convictions from 

religious ones and resulting in strict implementation of this standard by national courts.  

Finally, almost four decades later, despite advanced steps taken in the human rights 

field, problems still remain in refugee law. One reason for that is the lack of full 

transposition of human rights standards into the UNHCR system. The UNHCR Guidelines 

on the issue has introduced some progressive standards. Certain ambiguities such as the 

differentiation of conscientious objection based on religion and on political convictions 

still require significant changes. Moreover, various experts raised important concerns 

regarding the methodology in addition to the Guidelines pointing out the need to revise 

these instruments. 

However, the lack of sufficient interaction between the two regimes is not the only 

issue concerning conscientious objectors seeking asylum abroad. A more fundamental 

problem undermining the refugee law regime persists: the need for realizing the UNHCR’s 

full mandate and reinforcement of its supervisory role within the system. In this vein, the 

next section will provide two suggestions for reinforcing protection for asylum seekers, 

which will in fact ensure stronger protection for conscientious objectors. 
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The first subsection will argue why international refugee law and human rights law 

should go hand in hand in order to ensure an effective protection for asylum seekers. This 

point has been demonstrated in the case of conscientious objection, as the lack of 

recognition of the right to conscientious objection and the discriminatory application of 

protection in favor or religious COs over political COs. 

The second subsection will argue that even if such alignment were to be complete, 

effective implementation of such standards would not be put into practice without 

reinforcing the UNHCR’s role. National courts overemphasis on the non-binding nature of 

the Handbook and the UNHCR guidelines necessitate further clarification in that sense. 

Furthermore, the dichotomy between the EU asylum system and the UNHCR standards 

also point out the need to enhance communication between the two to transpose the 

acknowledgement of the UNHCR’s role from the text into practice. Realizing these two 

steps will potentially enhance the protection of conscientious objectors. 

A. The Need to Align the UNHCR Standards with International Human 

Rights 

1. Why to Align? 

The assertion that there is a need to align the UNHCR standards with international 

human rights is based on two arguments. The first argument is a pragmatic one. As this 

paper demonstrated, the human rights-based assessment of refugee law standards has 

resulted in higher recognition rates in favor of conscientious objectors. Failure to 

accommodate conscientious objection under the scope of the protection afforded by the 

right to freedom of thought, conscience, and religion has led to the failure to grant refugee 

status to conscientious objectors. Therefore, if anything, further incorporation of human 
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rights developments into the refugee law regime can be helpful to afford some protection 

to conscientious objectors.  

The need to align the two regimes, however, does not only stem from practical 

concerns. Treating the two separately is now impossible. Even though the refugee law 

regime and international human rights originated from different sources, the two have 

become increasingly enmeshed. 319  As accurately articulated by Burson and Cantor, 

“international human rights law no longer exists merely ‘on the border’ of the international 

refugee protection regime but rather sits at its very heart.”320 This organic bond can be 

justified by three factors. 

First, the 1951 Convention actually keeps the door open for a human-rights based 

approach even though the Convention itself does not require such approach explicitly. In 

fact, the Preamble of the 1951 Convention starts with the recognition of the role of human 

rights.321 The treaty interpretation principles laid out in the Vienna Convention on the Law 

of Treaties emphasize that while determining the object and purpose of a treaty, its 

preamble should be taken into account.322  

                                                 
319 Bruce Burson and David James Cantor, supra note 312, at p. 3. 
320 Id., at p. 24. 
321 Preamble starts with the following statement: “considering that the Charter of the United 

Nations and the Universal Declaration of Human Rights approved on 10 December 1948 by the General 

Assembly have affirmed the principle that human beings shall enjoy fundamental rights and freedoms 

without discrimination” 
322 Professor Hathaway is the leading expert advocating for a human rights based approach in 

refugee law regime. In the second edition of his landmark book, he bases his argument on treaty 

implementation rules, see JAMES C HATHAWAY & MICHELLE FOSTER, THE LAW OF REFUGEE 

STATUS (Cambridge University Press Second edition.) (2014). Article 31(2) United Nations, Vienna 

Convention on the Law of Treaties state:  

“1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the 

terms of the treaty in their context and in the light of its object and purpose. 

2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the 

text, including its preamble and annexes: (a) any agreement relating to the treaty which was made between 

all the parties in connection with the conclusion of the treaty; (b) any instrument which was made by one or 

more parties in connection with the conclusion of the treaty and accepted by the other parties as an 

instrument related to the treaty. 
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Second, it has been emphasized that the 1951 Convention is a living instrument and 

needs to be interpreted in a way to address today’s challenges.323 It might be useful to 

borrow Professor von Sternberg’s analysis here to summarize: 

 “The 1951 Convention on the Status of Refugees is an evolving constitutional 

document. It should not be given a static interpretation or one which isolates it from 

the social and political goals of the United Nations and the realization of human 

rights for all without discrimination. Rather, the 1951 Convention must be 

understood in its historical context and in conformity with the objectives of the 

larger constitutional order of which it is a part.”324 

 

Third, human rights based interpretation is favored as a useful tool to address the 

normative gaps left by the 1951 Convention and the 1967 Protocol.325 Finally, how the 

UNHCR positions itself as an agency also supports the need to further align the two 

systems. Undoubtedly, the UNHCR is not legally bound by the human rights conventions 

as State parties are, since the UNHCR is not a party to human rights treaties. However, the 

UNHCR sees itself as a human rights agency. 326   As Michael Alexander accurately 

articulates: 

“At the very least, UNHCR is under a moral obligation to comply with human rights 

standards. However the obligation is more than moral, it is legal in the sense that 

UNHCR has a legal duty to promote observance of human rights. In this instance, 

UNHCR is carrying out a function which is usually carried out by governments. 

                                                 
3. There shall be taken into account, together with the context: (a) any subsequent agreement between the 

parties regarding the interpretation of the treaty or the application of its provisions; (b) any subsequent 

practice in the application of the treaty which establishes the agreement of the parties regarding its 

interpretation; (c) any relevant rules of international law applicable in the relations between the parties. 

4. A special meaning shall be given to a term if it is established that the parties so intended.” (emphasis 

added), 23 May 1969, United Nations, Treaty Series, vol. 1155 

http://www.refworld.org/docid/3ae6b3a10.html (last visited May 7, 2018), at p. 331.  
323 Challenges to the 1951 Convention in its 50th Anniversary Year, UNHCR (24 April 2001) 

http://www.refworld.org/docid/429d74282.html  (last visited May 7, 2018). 
324 Mark R von Sternberg, THE GROUNDS OF REFUGEE PROTECTION IN THE CONTEXT OF 

INTERNATIONAL HUMAN RIGHTS AND HUMANITARIAN LAW: CANADIAN AND UNITED STATES CASE LAW 

COMPARED (M. Nijhoff) (2002), p. 320. 
325 Id., at p. 314. The author suggests that human rights norms can be used to address normative 

gaps surrounding refugee definition. 
326 Michael Alexander, Refugee Status Determination Conducted by UNHCR, 11 INTERNATIONAL 

JOURNAL OF REFUGEE LAW, 251–251 (1999), at p. 263.  
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How can UNHCR said to comply with its legal obligation to promote observance 

of human rights if it does not observe those standards in its own practice?”327 

 

Even though such alignment with human rights is both practical and legitimate,328 

it bears certain concerns that should not be ignored. Both the fragmentation caused by the 

proliferation of authorities as well as the regionalization in international human rights 

necessitate a careful reading of such a proposal.329 Moreover, such a proposal certainly 

should not be read to suggest that the human rights regime provides the perfect set of 

standards. On the contrary, as criticized by this Paper previously, early treaties did not 

mention a right to conscientious objection. The current regime also does not offer such 

protection. In fact, even concerning alternative service, the questions of when such service 

is punitive or discriminatory in nature need further clarification. For instance, it is still not 

clear why alternative service that is more than two times longer than military service 

required by a State should be legitimate. States’ “right” to require military service should 

be questioned instead of being left as an untouchable, unchallengeable element. Without 

determining the limits of such a “right,” States will enjoy wide discretion where 

conscientious objection claims will be refused simply for being against such a right. 

However, the fact that there is always room for progress within the international 

human rights regime does not mean that it cannot be used as an aspirational standard for 

                                                 
327 Id. 
328 Some scholars are strongly against the idea of incorporating human rights into the refugee law 

regime: “Rather than encouraging approaches that are typical of the human rights movement, largely 

focused on defending individual entitlements in adversarial settings, we should consider collective 

responses that inevitably oblige us to discuss burden-sharing. Indeed, pushing for stronger individual 

entitlements to be enjoyed by asylum seekers is not necessarily the only way to achieve protection. In a 

context where people have to be convinced to help strangers, it is risky to insist on the entitlements of these 

strangers, particularly when dealing with the right to enter and stay in a foreign territory.”  Michael 

Barutciski, The Limits to the UNHCR’s Supervisory Role, in THE UNHCR AND THE SUPERVISION OF 

INTERNATIONAL REFUGEE LAW (J. C. Simeon ed., Cambridge University Press) (2013) at p. 73. 
329 Bruce Burson and David James Cantor, supra note 312, at p. 24. 
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the current refugee protection regime. What international human rights is currently offering 

is still valuable for the treatment of conscientious objectors. Even though failure to 

recognize a right to conscientious objection has historically resulted in the failure to grant 

refugee status and even though the current international human rights regime does not fully 

support a separate right to conscientious objection, the recent progress marked by the HRC 

and the ECtHR jurisprudences should not be belittled. In fact, without the developments 

occurring in the human rights regime recognizing that conscientious objection can be 

afforded some protection under the right to freedom of thought, conscience, and religion, 

it is unlikely that the refugee law regime would have taken progressive steps. At the very 

least, alignment with the current human rights protections can still be valuable for 

conscientious objectors because in that way, national courts can ideally determine when a 

conscientious objector has a genuine conviction and whether a State truly provides a non-

punitive and non-discriminatory alternative.  Therefore, the enhancement of international 

human rights plays a key role enhancing interaction between the two regimes.330  

2. How to Align? 

Before diving into the details of how the Guidelines could be aligned with human 

rights standards, it is important to highlight some important issues. As discussed in the 

earlier sections of this paper, legitimacy concerns deriving from the lack of sufficient 

representation of different legal systems and other methodological problems jeopardizing 

the legitimacy of the UNHCR Guidelines are all valid and important concerns that need to 

be addressed. Even though these concerns are not directly relevant to human rights 

alignment, they are what need fixing most. UNHCR has been widely criticized for failing 

                                                 
330 Mark R Von Sternberg, supra note 324, at pp. 317-20. 
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to show due diligence in producing its guidelines.331 Although these criticisms differ in 

their contents, the concerns mostly relate to legitimacy issues. Professor Goodwin-Gill 

urges wider consultation on drafts to avoid “the occurrence of basic errors of citation, 

substance and presentation.”332  Professor Bailliet criticizes the Guidelines for heavily 

depending on common-law cases and neglecting other legal systems causing legitimacy 

concerns “as [the UNHCR] seeks to provide objective guidance on interpretation of the 

1951 Convention on the Status of Refugees.”333 This concern is also valid because heavy 

dependence on a certain legal culture carries the risk to undermine the authority of the 

Guidelines. To address both concerns, wider consultation with experts and making 

guidelines more accessible for constructive discussion is needed.  

In light of what has been discussed in terms of alignment of the refugee protection 

regime with human rights, the Guidelines are progressive but more needs to be done. The 

Guidelines’ timid approach should be replaced with a more principled approach 

acknowledging that protection can be granted to conscientious objectors when such 

objection falls under the scope of the right to freedom of thought, conscience, and religion. 

Furthermore, discrimination between conscientious objection based on religion and based 

on political convictions need to be removed based on the principle of non-discrimination. 

Moreover, discriminatory approaches against partial conscientious objectors need to be 

removed. The current additional standards requiring a strict assessment of illegality of a 

particular conflict or a strict assessment of whether the individual is under the actual risk 

of participating the conflict in question should also be eliminated. Such assessments have 

                                                 
331 Goodwin-Gill, supra note 243, at p. 657. 
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nothing to do with the actual problem lying at the core of the balance, which is the 

equilibrium between the individual’s conscience that genuinely compels him or her against 

participating in such service versus the legitimacy of a State’s requirement of military 

service. Recognizing a right to an alternative service might be of some assistance at the 

very least. Not providing a non-punitive and a non-discriminatory alternative to military 

service would prima facie undermine the legitimacy of the military service requirement. 

Even though it might take a while for human rights law standards to evolve in that way, at 

least full application non-discrimination dealing with conscientious objection cases can be 

a good start. 

The role of the UNHCR’s Human Rights Liaison Unit in that sense cannot be 

emphasized enough. This unit is in charge of alignment of the UNHCR protection 

standards with the existing human rights law bodies. 334 As emphasized by Professor 

Goodwin-Gill, the UNHCR’s supervisory role and protection mandate necessitates 

“produc[ing] a workable synthesis, combining the 'best' law with progressive 

development.”335 In that sense, such alignment is paramount. 

 

 

                                                 
334 “The Human Rights Liaison Unit engages with the human rights mechanisms of the United 

Nations to strengthen the international legal framework on people of concern, and to mainstream and 

promote the effective use of human rights as advocacy and complementary protection tool in all areas of 

UNHCR’s work. This includes, for example, providing written submissions for the Universal Periodic 

Review process, and confidential comments to Human Rights Treaty Bodies; engaging in negotiations on a 

number of resolutions of the Human Rights Council, ensuring that the needs of people of concern to 

UNHCR were adequately reflected; and supporting the work of relevant thematic and country specific 

Special Procedures Mandate Holders in the framework of the Human Rights Council.” Headquarters 

(Operational Support And Management), UNHCR, 

http://www.unhcr.org/publications/fundraising/5461e60f0/unhcr-global-appeal-2015-update-operational-

support-management.html (last visited May 9, 2018). 
335 Goodwin-Gill, supra note 243, at pp. 657-58. 

http://www.unhcr.org/publications/fundraising/5461e60f0/unhcr-global-appeal-2015-update-operational-support-management.html
http://www.unhcr.org/publications/fundraising/5461e60f0/unhcr-global-appeal-2015-update-operational-support-management.html
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B. Reinforcing the Supervisory Role of the UNHCR and Beyond 

A more fundamental problem with international refugee law arises concerning the 

position of the UNHCR. Without reinforcing the UNHCR mandate and its supervisory duty 

with States’ duty to cooperate, the UNHCR will not be able to play an active role in 

challenging court decisions at the national or regional level. Moreover, without such 

reinforcement, the implementation of the UNHCR instruments such as the Handbook or 

guidelines will be left to States’ discretion. 

1. UNHCR’s Protection Mandate 

UNHCR’s mandate is established and defined by the UNHCR Statute336 and by 

Article 35 of the 1951 Convention together with Article 2 of the 1967 Protocol.337 To begin 

with, paragraph 1 of the UNHCR Statute sets out the scope of the UNHCR mandate as 

providing international protection for refugees. 338 Paragraph 8(a) of the Statute establishes 

that such a protection mandate would also include supervision of the implementation of 

                                                 
336 Statute of the Office of the United Nations High Commissioner for Refugees (hereinafter the 

“UNHCR Statute”), UN GENERAL ASSEMBLY (14 December 1950), A/RES/428(V), 

http://www.refworld.org/docid/3b00f0715c.html (last visited May 7, 2018). 
337 Article 2 of the 1967 Protocol sets forth States’ duty to cooperate as follows:  

“1. The States Parties to the present Protocol undertake to co-operate with the Office of the United Nations 

High Commissioner for Refugees, or any other agency of the United Nations which may succeed it, in the 

exercise of its functions, and shall in particular facilitate its duty of supervising the application of the 

provisions of the present Protocol.  

2. In order to enable the Office of the High Commissioner or any other agency of the United Nations which 

may succeed it, to make reports to the competent organs of the United Nations, the States Parties to the 

present Protocol undertake to provide them with the information and statistical data requested, in the 

appropriate form, concerning: (a) The condition of refugees; (b) The implementation of the present 

Protocol; (c) Laws, regulations and decrees which are, or may hereafter be, in force relating to refugees. 

(emphasis added).” 
338 Paragraph 1 of the UNHCR Statute, supra note 336, “The United Nations High Commissioner 

for Refugees, acting under the authority of the General Assembly, shall assume the function of providing 

international protection, under the auspices of the United Nations, to refugees who fall within the scope of 

the present Statute and of seeking permanent solutions for the problem of refugees by assisting 

Governments and, subject to the approval of the Governments concerned, private organizations to facilitate 

the voluntary repatriation of such refugees, or their assimilation within new national communities. 

In the exercise of his functions, more particularly when difficulties arise, and for instance with regard to 

any controversy concerning the international status of these persons, the High Commissioner shall request 

the opinion of the advisory committee on refugees if it is created. (emphasis added).” 

http://www.refworld.org/docid/3b00f0715c.html
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the 1951 Convention and proposing amendments. 339 Furthermore, Article 35(1) of the 

1951 Convention also entitles the UNHCR to the supervision of the implementation of the 

1951 Convention and the 1967 Protocol. Article 35(1) reads as follows: 

1. The Contracting States undertake to co-operate with the Office of the United 

Nations High Commissioner for Refugees, or any other agency of the United 

Nations which may succeed it, in the exercise of its functions, and shall in 

particular facilitate its duty of supervising the application of the provisions of this 

Convention. 

 

This article is especially important since it not only reinforces the UNHCR’s duty 

of supervising but also States’ duty to cooperate in order to facilitate the UNHCR’s duty. 

Needless to say, Article 35 is binding for State parties. This is not to say that States’ duty 

to cooperate does not mean that UNHCR instruments are binding but it does mean that 

States have to comply with their duty to cooperate. As rightly articulated by Professor 

Kälin, duty to cooperate means the duty to “take into account” the Handbook, guidelines, 

and the UNHCR’s amicus brief reports to national courts “whose disregard requires 

justification.”340  

There are, however, significant concerns regarding the realization of such duty to 

supervise other than States’ disregard. One of the most problematic points is that the 

UNHCR’s protection mandate is dependent on State donations.341 This dependence raises 

the question of how independent the UNHCR truly is from States. As one might be 

                                                 
339 Id., Paragraph 8 (a): “The High Commissioner shall provide for the protection of refugees 

falling under the competence of his Office by (a) Promoting the conclusion and ratification of international 

conventions for the protection of refugees, supervising their application and proposing amendments 

thereto.” (emphasis added).  
340 Walter Kälin, Supervising the 1951 Convention Relating to the Status of Refugees: Article 35 

and Beyond, UNHCR (2001), http://www.unhcr.org/en-

us/protection/globalconsult/3b3357a69/supervising-1951-convention-status-refugees-article-35-

beyond.html (last visited May 9, 2018), at p. 627. 
341 Simeon, supra note 328, at pp. 10-11. 

http://www.unhcr.org/en-us/protection/globalconsult/3b3357a69/supervising-1951-convention-status-refugees-article-35-beyond.html
http://www.unhcr.org/en-us/protection/globalconsult/3b3357a69/supervising-1951-convention-status-refugees-article-35-beyond.html
http://www.unhcr.org/en-us/protection/globalconsult/3b3357a69/supervising-1951-convention-status-refugees-article-35-beyond.html
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concerned, such a tie would potentially undermine the neutrality of the UNHCR and might 

cause financial concerns to outweigh protection concerns in favor of donor States. Such 

practical dependence is also reinforced by the argument supported by some scholars that 

drafters of the 1951 Convention did not intend to situate the UNHCR as a “watchdog-type 

body” and gave deference to State sovereignty. 342  However, even though concerns 

regarding financial dependence persist, the UNHCR’s supervisory role is hardly disputed 

as the 1951 Convention itself gives extensive authority. It is now widely accepted that the 

UNHCR is “the custodian of the 1951 Convention.”343  

Such a role undoubtedly requires a careful reading of the changing dynamics and 

how to respond challenges stemming from these changes.344 For the purposes of this paper, 

the reluctance of national courts to comply with the UNHCR’s supervisory duty and State 

sovereignty has been always a challenge, but not really a new one. What is different from 

1951 is the proliferation of authorities in both human rights and refugee law. This is a 

relatively new challenge for the UNHCR to respond. What needs to be done to respond 

both issues is first to make sure that the UNHCR is positioned well to fulfill its supervisory 

duty. It is a part of States’ duty to situate the UNHCR in the center as the key actor whose 

statements cannot be simply disregarded. 

 

 

                                                 
342 “While some analysts have already noted that the UNHCR’s mandate occasionally lacks 

clarity, one basic aspect on which we need to agree is that this historic institution was never intended to be 

(and cannot be expected to act as) a strong watchdog-type body […] the UNHCR’s mandate should be 

interpreted with moderation and a reasonable respect for state sovereignty ” see Michael Barutciski, supra 

note 328, at p. 72. 
343 Geoff Gilbert, UNHCR and Courts: Amicus Curiae … Sed Curia Amica Est?, 

28 INTERNATIONAL JOURNAL OF REFUGEE LAW , 623–636 (2016) at p. 636. 
344 Osamu Arakaki, supra note 328, at pp. 286-301. 
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2. UNHCR’s Role within the EU Asylum System 

As the stringent application of the EU asylum law standards established under the 

Directive and the failure to protect conscientious objectors under such system demonstrate, 

there is a dire need to reconcile the two by aligning the EU standards with the UNHCR 

guidelines. In order to address this issue, clarification of States’ obligations vis-à-vis the 

UNHCR’s duty to supervise is paramount. Professor Durieux suggests “a tripartite 

conversation between EU asylum law, as authoritatively interpreted by the CJEU, and its 

two international law sources of ‘international protection’, namely the Refugee 

Convention, on the one hand, and the ECHR, on the other.”345 Harmonization between the 

two and the acknowledgement of the UNHCR’s role by the EU is significant because the 

latter is not only one of the most important destinations for asylum seekers, but it also has 

significant impact beyond the EU in shaping norms around the world.346 

As has been pointed out already, there is a clear dissonance between the UNHCR 

and EU asylum standards, the latter imposing the most stringent standards on conscientious 

objection currently. This is mostly stemming from the dynamics of EU law. The UNHCR 

has no direct involvement in legislation but can only submit statements hoping that they 

will have certain impact on legislation.347  However, the EU largely ignored previous 

                                                 
345 Durieux, supra note 197, at p. 255.  
346 Lambert, supra note 197. The authors accept the limitation of such impact, for example in the 

case of the US, there has not been a significant impact. 
347 Such statements concern problems that the UNHCR spots in different phases or related to 

States’ transposition of such legislation into their national system. Different examples can be found here: 

UNHCR statement on religious persecution and the interpretation of Article 9(1) of the EU Qualification 

Directive , UNHCR (June 2011), C-71/11 & C-99/11,  http://www.refworld.org/docid/4dfb7a082.html (last 

visited May 7, 2018); Improving Asylum Procedures: Comparative Analysis and Recommendations for 

Law and Practice - Key Findings and Recommendations, UNHCR (March 2010), 

http://www.refworld.org/docid/4bab55752.html  (last visited May 7, 2018); Law proposal transposing into 

Portuguese legislation EU Qualification Directive (2004/83/EC) and Asylum Procedures Directive 

(2005/85/EC): UNHCR Observations, UNHCR (November 2007) 

http://www.refworld.org/docid/4a54bbee0.html (last visited May 7, 2018). 

http://www.refworld.org/docid/4dfb7a082.html
http://www.refworld.org/docid/4bab55752.html
http://www.refworld.org/docid/4a54bbee0.html
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comments on the Qualification Directive submitted by the UNHCR.348 The EU explicitly 

acknowledges the UNHCR’s role in terms of interpreting the 1951 Convention in the text 

of the Directive but this acknowledgement does not translate into practice as the treatment 

of conscientious objectors by the Directive illustrates.  

This indirect involvement also constitutes a problem in terms of the UNHCR’s 

impact at the jurisdictional side of the EU system. Since there is no international refugee 

law tribunal as a part of the UNHCR mandate, routes for the UNHCR to be involved in the 

CJEU jurisdiction are limited.349 Even then, the CJEU is entitled to reject the UNHCR 

arguments which potentially carries the risk of undermining the UNHCR’s authority.350 As 

it is apparent from this picture, the primary role attributed to the UNHCR in the Directive 

does not necessarily translate into practice because the CJEU has the primary role 

interpreting the EU law. Such positioning of the CJEU at the center is understandable 

within the EU system; however, it contributes to the undermining of the UNHCR’s 

supervisory role by partly eliminating the UNHCR from the process. Even though such a 

system is not suitable to allow the UNHCR to issue binding statements over the CJEU, it 

is reasonable to expect that the CJEU give considerable weight to the UNHCR Guidelines 

and the Handbook, as the Directive promises. Even when the CJEU rejects the UNHCR 

position, it should justify why it rejects it. Unfortunately, the CJEU does not always follow 

this path, as seen in the Shepherd judgment. 

 

                                                 
348 UNHCR Comments on the European Commission Proposal for a Qualification Regulation – 

COM (2016) 466, UNHCR (February 2018) http://www.refworld.org/docid/5a7835f24.html (last visited 

May 7, 2018), at pp. 6-7. 
349 Gilbert, supra note 343, at p. 632. 
350 Id. pp. 632-633. To give full voice to Professor Gilbert’s argument, it is important to note that 

he suggests UNHCR to participate despite risks such participation involves, so “that its voice is heard.” 

http://www.refworld.org/docid/5a7835f24.html
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3. UNHCR and National Actors 

The same concerns remain true for national courts. In the past, the UNHCR has 

engaged in strategic litigation in favor of conscientious objectors.351 Its voice, however, 

mostly disappeared because during these interventions, national courts did not always 

consider the UNHCR’s arguments as binding.352 This understanding on the UNHCR as an 

agency that simply generates non-binding instruments is not in compliance with the 

aforementioned mandate and States’ duty to cooperate and causes divergence in 

interpretation of the current standards by different courts.353   

There are, however, also strong examples of cooperation between national courts 

and the UNHCR as exemplified by the Canadian example.354 This initiative illustrates how 

sharing knowledge and expertise as well as the UNHCR’s physical presence contributed 

to further collaboration in the case of Canadian jurisprudence.355 

Alternatively, in the absence of a strong reluctance from national courts, a bottom-

up approach can be proposed to increase the UNHCR’s visibility in refugee law practice at 

the domestic level. As argued by Professor Arakaki, such an approach is in compliance 

with the changing dynamics of today’s international law as States have been acknowledged 

as primary actors traditionally but such “perceptions toward them are currently being 

challenged.356 In the same vein, other scholars also suggest a possible fruitful way of 

                                                 
351 See, Sepet and Bulbul, supra note 87. 
352 Kälin, supra note 340, at pp. 625-7. 
353 North and Chia argue that the current initiatives to address the increasing divergence in 

interpreting the 1951 Convention are not successful in reaching convergence in such interpretation, 

therefore, they suggest that the UNHCR introduce an independent international judicial commission. For a 

detailed analysis of their proposal, see, Anthony M. North & Joyce Chia, Towards Convergence in the 

Interpretation of the Refugee Convention: A Proposal for the Establishment of an International Judicial 

Commission for Refugees, supra note 328. 
354 Id., Chapter 5, pp. 97-105. 
355 Id., at p. 105. 
356 Id., at pp. 300-301. 
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deriving protection from the collaboration of the UNHCR and NGOs to fulfil the 

UNHCR’s supervisory role. 357  Professor Goodwin-Gill suggests that the UNHCR 

recognize the importance of “the bottom-up approach.”358 This recognition is especially 

important because States have been more reluctant to cooperate where “national interest” 

and “security” arguments play a key role.  

Since it is more challenging to get States to agree to broaden refugee rights, it is up 

to practitioners to make room to maneuver. Furthermore, a bottom-up approach can be 

beneficial both for the UNHCR and for practitioners. For the UNHCR, it would provide 

knowledge of what is going on at the ground level, a chance to improve its framework and 

to ensure that its Guidelines actually address the real protection problems. 359  For 

practitioners, much guidance is needed and always welcomed.360 The impact of strategic 

litigation should not be underestimated.361 

 

 

 

 

 

 

                                                 
357 Id., pp. 302-309. 
358 Goodwin-Gill, supra note 243. 
359 Id., at p. 657. 
360 Id. 
361 Very recently, Tel Aviv University’s Refugee Clinic initiated a change in Israeli practice of 

refugee status determination by helping two Eritreans win their conscientious objection cases based on 

imputed political opinion. For the details, see: Israel Appeals Tribunal Rules: Desertion from the Eritrean 

Military is a Valid Claim for Asylum, INTERNATIONAL SUPPORT FOR CONSCIENTIOUS OBJECTORS AND 

DESERTERS, https://en.connection-ev.org/article:israel-appeals-tribunal-rules-desertion-from-the-eritrean-

military-is-a-valid-claim-for-asylum (last visited May 7, 2018). 

https://en.connection-ev.org/article:israel-appeals-tribunal-rules-desertion-from-the-eritrean-military-is-a-valid-claim-for-asylum
https://en.connection-ev.org/article:israel-appeals-tribunal-rules-desertion-from-the-eritrean-military-is-a-valid-claim-for-asylum
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VII. CONCLUSION 

This paper by no means was written to solve the existential problems that currently 

challenge the UNHCR’s supervisory role in light of its mandate to provide international 

protection to refugees. It is, however, an effort to draw attention to the conscientious 

objectors and the challenges that they face within the current system. Unfortunately, the 

current system is far from offering a solution for failing to grant refugee status to those 

who refuse to perform military service. Prospects are especially dire for those who initially 

chose to serve in the military but object to participating in certain conflicts based on their 

religious, political, or other convictions. Compared to the silence of both the refugee law 

regime and of the human rights regime in the 50s, important steps have been taken. That 

being said, the current standards can at best be seen as a work in progress. More needs to 

be done on both the human rights and refugee law sides. The question of whether or not 

there is in fact a right to conscientious objection is still not resolved. The current 

discussions do not offer an optimistic future considering the reality of neo-militarization. 

But at least, at a lex ferenda level, this paper will conclude that the right to conscientious 

objection should be recognized and this right should be afforded to those who genuinely 

oppose to serve in the military both in times of conflict and peace, regardless of the nature 

of their conviction. States should be compelled to adopt alternative services that are truly 

non-punitive and non-discriminatory in nature. At the very least, a right to alternative 

service should be afforded to conscientious objectors. But until such progress is made, the 

UNHCR should fully realize its supervisory duty and play a key role in protecting refugees. 

This goal cannot be realized without full reinforcement of States’ duty to cooperate or 
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aligning the current standards with the most progressive source we have: international 

human rights.   
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