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Abstract of Thesis 

 

Executive Order No. 13502 and Project Labor Agreements:  Policy Destined for Failure 

 

The debate over project labor agreements (PLAs) is a heated one that waxes and 

wanes with changes in Administrations.  Executive Order No. 13502 was issued shortly 

after President Barack Obama took office, and it made good on his promises to 

organized labor as a Presidential candidate to “repeal th[e] ban on PLAs,” and “use[] 

project labor agreements to encourage completion of projects on time and on budget.”  

In actuality, the policy is a non-transparent mechanism for redistributing wealth to union 

labor and their unions.  PLAs restrict competition by requiring nonunion contractors to 

employ a majority of union labor on federal construction projects, and violate federal 

competition law.  PLAs also increase construction costs.  Despite Executive Order No. 

13502’s rhetoric, PLAs cannot live up to the order’s touted goals of “achieving economy 

and efficiency,” “producing labor-management stability,” or “ensuring compliance with 

… labor and employment standards.”  In short, Executive Order No. 13502 is an 

extremely unsound procurement policy that needs to be invalidated by the Courts or by 

Congress.       

   

 

 

 

 

 

 

 

 

 

  



iii 

 

Table of Contents 

 

I. Introduction ............................................................................................................. 1 

II. Achieving Economy and Efficiency In Federal Procurement ................................ 6 

A. PLAs Increase Construction Costs.................................................................... 6 

B. GAO‘s Observations and Concerns  ................................................................15 

III. Assessing the Labor-Management Stability Argument ........................................ 21 

A. Use of the PLA ―No-Strike‖ Provision ........................................................... 21 

B. Limitations of ―No-Strike‖ Provisions.............................................................22  

IV. Ensuring Compliance With Labor and Employment Standards ........................... 25 

A. The Illusion That PLAs Provide Additional Compliance Protection  .............25 

B. PLA Wage Rates ............................................................................................. 28 

C. Worker Safety and Unsafe Working Conditions ............................................ 31 

D. Equal Employment Opportunity ..................................................................... 33 

V. Examining Consistency With Other Laws ............................................................ 35 

A. Pre-emption Under the Supremacy Clause:  A Constitutional Concern  .........35 

B. Full and Open Competition Under the Competition in Contracting Act ........ 41 

1.   The Standard ................................................................................................... 41 

2.   Limiting Competition Through Agency Requirements  ..................................43 

3.   GAO‘s Likely Response to PLA Requirements  .............................................45 

C. Evaluating Responsibility ............................................................................... 50 

D. State ―Right-to-Work‖ Laws........................................................................... 55 

VI. The Solution:  Judicial or Congressional Intervention ......................................... 59 

A. Invalidation of Executive Order No. 13502  ....................................................59 

B. A Moratorium Is Needed At the Very Least  ...................................................61 

C. The ―Rationally-Based‖ Decision to Not Use a PLA ..................................... 62 

VII. Conclusion  ............................................................................................................63 

VIII. Appendix  ...............................................................................................................65 

   



1 

 

EXECUTIVE ORDER NO. 13502 AND PROJECT LABOR AGREEMENTS:  POLICY 

DESTINED FOR FAILURE
1
 

  

Vince Vanek
2
 

 

I.  INTRODUCTION 

 

Executive Order No. 13502 is an extremely unsound federal procurement policy 

that has re-ignited the debate over one of this nation‘s most important and significant 

labor issues—the merits of using project labor agreements (PLAs) on federal construction 

projects.
3
  PLAs are ―prehire agreements‖ executed between a construction contractor-

                                                 
1
 The author is indebted to the following individuals for their assistance with this thesis:  

Steven L. Schooner, Professor and Co-Director of the Government Procurement Law 

Program at The George Washington University Law School; Karen Da Ponte Thornton, 

Associate Professor of Legal Research and Writing at The George Washington 

University Law School; Maurice Baskin, Esquire, partner in the Washington, D.C., law 

firm, Venable LLP; Scott Fisher, Customer Service Manager, National Center for 

Construction Education and Research; and Dr. Charles Culver, Former Director, Office 

of Construction and Engineering, Occupational Safety and Health Administration, who 

kindly provided a personal copy of his 1995 construction fatality study, Comparison of 

Nonunion and Union Contractors Construction Fatalities, infra note 103. 

 
2
 Vince Vanek is a Lieutenant Colonel in the U.S. Army and is completing the 

requirements for the LL.M. degree in Government Procurement Law from The George 

Washington University Law School.  The author is currently assigned to the Missile 

Defense Agency and has worked as a contracts attorney at the U.S. Army Legal Services 

Agency, Contract and Fiscal Law Division, and Office of Army General Counsel.  The 

views expressed in this article are those of the author and do not reflect those of the 

Department of the Army, Department of Defense, or any other Department or Agency of 

the U.S. Government.  

 
3
 The use of PLAs in federal procurement is a politically charged policy that has changed 

with each new Administration since 1992.  See Exec. Order No. 12818, 57 Fed. Reg. 

48713 (Oct. 23, 1992); Exec. Order No. 12836, 58 Fed. Reg. 7045 (Feb. 1, 1993); 

Presidential Memorandum, Use of Project Labor Agreements for Federal Construction 

Projects, 33 Weekly Comp. Pres. Doc. 836 (Jun. 5, 1997); Exec. Order No. 13202, 66 

Fed. Reg. 11225 (Feb. 17, 2001); and Exec. Order No. 13502, 74 Fed. Reg. 6985 (Feb. 

11, 2009).  See also infra note 210.  
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employer and labor union.
4
  They exist because of the difficulty of executing collective 

bargaining agreements in the construction industry due to the ―short-term nature of 

employment …‖ and ―the contractor‘s need for predictable costs and the steady supply of 

skilled labor, and a longstanding custom of prehire bargaining in the industry.‖
5
  

Executive Order No. 13502 encourages and authorizes the use of PLAs on ―large-scale 

[federal] construction projects‖
6
 when agency officials determine that certain ―use 

criteria‖ have been met.
7
  Specifically, the agency official must determine that a PLA will 

―(i) advance the Federal Government's interest in achieving economy and efficiency in 

                                                 
4
 Henry H. Perritt, Jr., Keeping the Government Out of the Way:  Project Labor 

Agreements Under the Supreme Court’s Boston Harbor Decision, 12 LAB. LAW. 69 

(1996).  Mr. Perritt describes PLAs as follows: 

 

A project labor agreement provides an overall framework -- a kind of 

constitution -- for labor relations on a construction project.  It determines 

in advance, like other prehire agreements, the bargaining structure, 

bargaining relationships and recruitment sources for the entire project.  It 

also determines at least the basic terms and conditions of employment, 

thus reducing the potential for disruption that arises from short term 

collective bargaining agreements with staggered expiration dates.  But 

project labor agreements go beyond these traditional features of the 

construction industry industrial relations system; they also reduce 

disruptions by providing for grievance arbitration and prohibiting strikes 

for the life of the agreement.  Thus they substitute a comprehensive 

peaceful governance arrangement for periodic economic conflict. 

 

Id. at 73-74 (footnote omitted).  See also 29 U.S.C. § 158(f). 

 
5
 Building and Construction Trades Council of the Metropolitan District v. Associated 

Builders and Contractors of Massachusetts/Rhode Island, Inc. et al. (Boston Harbor), 

507 U.S. 218, 1993 U.S. LEXIS 1948 (1993).   

 
6
 Exec. Order No. 13502, supra note 3, defines ―large-scale construction project‖ as ―a 

construction project where the total cost to the Federal Government is $25 million or 

more.‖  Id. § 2. 

 
7
 Id. § 3. 
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Federal procurement, producing labor-management stability, and ensuring compliance 

with laws and regulations governing safety and health, equal employment opportunity, 

labor and employment standards, and other matters, and (ii) be consistent with law.‖
8
   

Since its issuance on February 6, 2009, Executive Order No. 13502 has generated 

tremendous criticism over the federal government‘s decision to authorize the use of PLAs 

on federal construction projects.
9
  The debate over PLAs, however, has likely existed in 

some form or fashion since the late 1930‘s, which is when many believe that a PLA was 

first used on a federal construction project—the Grand Coulee Dam in Washington.
10

  

                                                 
8
 Id. 

 
9
 See infra note 210.  Over ―700 respondents‖ submitted comments, both favorable and 

unfavorable, to the FAR Council in response to the draft FAR rule implementing Exec. 

Order No. 13502.  See 75 Fed. Reg. 19168, 19171 (Apr. 13, 2010).    

 
10

 75 Fed. Reg. 19168, 19169 (Apr. 13, 2010).  See also ―regulations.gov‖ for the actual 

comments on FAR Case 2009-005.  In 1998, the GAO reported that ―[h]istorically, the 

use of PLAs on federal and other publicly funded projects dates back to the construction 

of the Grand Coulee Dam in Washington state in 1938 and the Shasta Dam in California 

in 1940.‖  GAO/GGD-98-92, Project Labor Agreements – The Extent of Their Use and 

Related Information (May 1998), infra note 63, at 4.  Newspaper clippings at Washington 

State University indicate that the Grand Coulee Dam PLA was signed on July 29, 1937.  

The article, ―A.F. of L. Unions Sign Coulee Dam Agreement,‖ is available at:  

http://kaga.wsulibs.wsu.edu/cdm-

all/item_viewer.php?CISOROOT=/clipping&CISOPTR=7471&DMSCALE=50.00000&

DMWIDTH=600&DMHEIGHT=600&DMX=0&DMY=135.5&DMMODE=viewer&D

MTEXT=%2520Phillip&REC=12&DMTHUMB=0&DMROTATE=360.  The 

construction contract for the Shasta Dam in California, which was awarded on July 2, 

1938, also utilized a PLA.  See Kimberly Johnston-Dodds, Constructing California:  A 

Review of Project Labor Agreements (Oct. 2001), at 9-10, available at:  

http://www.library.ca.gov/crb/01/10/01-010.pdf, and PACIFIC CONSTRUCTORS, INC.,  

SHASTA DAM AND ITS BUILDERS 44, 161 (Marion V. Allen ed., Naturegraph Publishers, 

Inc. 1987 (1945)).  For additional information concerning the historic use of PLAs, see 

John T. Dunlop, Project Labor Agreements (Sept. 2002), available at:  

http://www.jchs.harvard.edu/publications/industrystudies/W02-7_dunlop.pdf.  In his 

article, Mr. Dunlop reports that ―the Office of Production Management (OPM), 

predecessor to the War Production Board, entered into a ‗stabilization agreement‘ 

adopted on July 22, 1941 on behalf of such contracting agencies as the Army and Navy 

http://kaga.wsulibs.wsu.edu/cdm-all/item_viewer.php?CISOROOT=/clipping&CISOPTR=7471&DMSCALE=50.00000&DMWIDTH=600&DMHEIGHT=600&DMX=0&DMY=135.5&DMMODE=viewer&DMTEXT=%2520Phillip&REC=12&DMTHUMB=0&DMROTATE=360
http://kaga.wsulibs.wsu.edu/cdm-all/item_viewer.php?CISOROOT=/clipping&CISOPTR=7471&DMSCALE=50.00000&DMWIDTH=600&DMHEIGHT=600&DMX=0&DMY=135.5&DMMODE=viewer&DMTEXT=%2520Phillip&REC=12&DMTHUMB=0&DMROTATE=360
http://kaga.wsulibs.wsu.edu/cdm-all/item_viewer.php?CISOROOT=/clipping&CISOPTR=7471&DMSCALE=50.00000&DMWIDTH=600&DMHEIGHT=600&DMX=0&DMY=135.5&DMMODE=viewer&DMTEXT=%2520Phillip&REC=12&DMTHUMB=0&DMROTATE=360
http://kaga.wsulibs.wsu.edu/cdm-all/item_viewer.php?CISOROOT=/clipping&CISOPTR=7471&DMSCALE=50.00000&DMWIDTH=600&DMHEIGHT=600&DMX=0&DMY=135.5&DMMODE=viewer&DMTEXT=%2520Phillip&REC=12&DMTHUMB=0&DMROTATE=360
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The controversy is rooted in the fact that PLAs generally ensure that the majority of labor 

used on a construction project will be union labor.
11

  Simply put, PLAs prefer union 

labor.  Given the overall decrease in union membership in the construction industry, 

which today accounts for only 14.5 percent of construction workers, this preference is 

now even more important to the unions.
12

   

                                                                                                                                                 

Departments, with the Building and Construction Trades Department, AFL.‖  Id. at 1.   

Note however, that federal statutory authority for the use of PLAs did not exist until 

1959, which was when Congress enacted the Labor-Management Reporting and 

Disclosure Act of 1959.  See infra note 205.  Section 705 of that Act added subsection (f) 

to § 8 of the National Labor Relations Act.  Id.  Subsection (f) authorizes project labor 

agreements between unions and employers ―in the building and construction industry.‖  

Id.   

 
11

 PLAs frequently require the employer (i.e., prime contractor) to use the union‘s hiring 

hall for the referral of prospective employees.  See AFL-CIO‘s National Construction 

Agreement, Model PLA, and PLA for the new baseball stadium in Washington, D.C., 

infra notes 77 and 94.  See also the DOE‘s INEL Site Stabilization Agreement, infra note 

71.  Unions cannot discriminate against prospective employees (to include nonunion 

employees) in the hiring hall referral process.  See State ex rel. Associated Builders & 

Contractors, Cent. Ohio Chapter v. Jefferson County Bd. of Comm'rs, 665 N.E.2d 723 

(Ohio Ct. App. 1995).  However, the referral process can be based on qualifications, and 

can establish priorities based on length of service in the industry or geographical area.  

See 29 U.S.C. §158(f).  As the Supreme Court of Alaska stated in Laborer’s Local #942 

v. Deborah Lamkin et al., 956 P.2d 422, 430, 1998 Alas. LEXIS 63 (Alaska 1998),  

―Such ‗book systems‘ are permitted under federal law.  See M.W. Kellogg Constructors, 

Inc. v. NLRB, 806 F.2d 1435, 1440 (9th Cir. 1986) (citing 29 U.S.C. 158(f)).‖  For 

example, it is not uncommon for PLA hiring hall procedures to be based on established 

crew ratios of journeymen and ratios of nonunion ―core‖ employees.  See art. IV, AFL-

CIO PLA for the new baseball stadium in Washington, D.C., infra note 94, and art. XIV, 

DOE INEL Site Stabilization Agreement, infra note 71.     

 
12

 See Bureau of Labor Statistics, Current Population Survey for 2009, Table 42 (Union 

Affiliation of Employed Wage and Salary Workers by Occupation and Industry), 

available at:  http://www.bls.gov/cps/tables.htm. 
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This new and highly controversial federal procurement policy simply 

―redistributes wealth to union labor.‖
13

  The policy ―artificially‖ and covertly 

―supplements wage rates with construction appropriations.‖
14

  Despite Executive Order 

No. 13502‘s rhetoric to the contrary, PLAs cannot ―achiev[e] economy and efficiency,‖ 

―produc[e] labor-management stability,‖ or ―ensur[e] compliance with … labor and 

employment standards.‖  In actuality, PLAs increase construction costs and restrict 

competition in federal procurement.  Given these facts, justifying PLAs as necessary to 

ensure federal construction projects are completed ―on time and on budget‖ serves as a 

red herring to Congress and the Courts (and the U.S. taxpayer).
15

     

 

 

                                                 
13

 Comments from Steven L. Schooner, Professor and Co-Director of the Government 

Procurement Law Program at The George Washington University Law School, to Vince 

Vanek, LL.M. candidate, The George Washington University Law School (Aug. 13, 

2010) (on file with the author).  Exec. Order No. 13502 reinforces the current 

Administration‘s goal of ―us[ing] procurement policy to push up wages and benefits.‖  

Steven Greenhouse, Plan to Seek Use of U.S. Contracts as a Wage Lever, N.Y. TIMES, 

Feb. 25, 2010, available at: 

http://www.nytimes.com/2010/02/26/business/26procure.html.     

 
14

 Comments from Steven L. Schooner, supra note 13. 

 
15

 See letter from Barack Obama, to the International Brotherhood of Electrical Workers 

(Sept. 16, 2008), available at:  

http://www.abc.org/Government_Affairs/Issues/ABC_Priority_Issues/Project_Labor_Agr

eements/PLA_Fed_and_State_Activity.aspx.  The approval and future use of PLAs by 

the Obama Administration is readily apparent in the following excerpt from the Sept. 16, 

2008 letter:      

  

But it‘s not enough to make sure we‘re paying workers fair wages and 

benefits.  We need to make sure the government uses project labor 

agreements to encourage completion of projects on time and on budget.  

One of the first things George Bush did when he got into office was to ban 

PLAs.  One of the first things I‘ll do as President is repeal that ban. 

 

Id.   
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II.  ACHIEVING ECONOMY AND EFFICIENCY IN FEDERAL PROCUREMENT 

 

A. PLAs Increase Construction Costs 

Executive Order No. 13502 and FAR Case 2009-005
16

 provide that federal 

agencies may use a PLA on federal construction projects when, inter alia, the use of a 

PLA will ―advance the Federal Government‘s interest in achieving economy and 

efficiency in Federal procurement.‖
17

  The requirement to ―achieve economy and 

efficiency‖ is largely a cost savings criterion,
18

 which most taxpayers and legislators 

                                                 

 
16

 75 Fed. Reg. 19168 (Apr. 13, 2010) (to be codified at 48 C.F.R. pts. 2, 7, 17, 22 and 

52).  FAR Case 2009-005 implemented Exec. Order No. 13502 by adopting a final rule 

on the use of PLAs for ―large-scale [federal] construction projects‖ by those federal 

agencies subject to the FAR.  Id.    

 
17

 Exec. Order No. 13502, supra note 3, § 3, and FAR 22.503(b)(1), which was created 

by FAR Case 2009-005.  See 75 Fed. Reg. 19168, 19178, supra note 16.     

 
18

 This cost savings criterion appears to be premised on the conclusion that union labor is 

superior to nonunion labor on efficiency grounds.  See BARRY B. LEPATNER,  BROKEN 

BUILDINGS, BUSTED BUDGETS – HOW TO FIX AMERICA‘S TRILLION-DOLLAR 

CONSTRUCTION INDUSTRY 117 (The University of Chicago Press 2008 (2007)) (―[there] 

is the very real possibility that union workers are more productive than nonunion 

workers‖).  Contra Max Lyons, The Estimated Cost of Project Labor Agreements on 

Federal Construction, XIX J. LAB. RES. 1, 75 (1998) (such a conclusion has ―little 

consensus‖).  Union-mandated provisions in PLAs governing work crew ratios have been 

criticized on efficiency grounds because they generally require nonunion contractors to 

restructure their existing work crews with more journeymen.  Herbert R. Northrup & 

Linda E. Alario, “Boston Harbor”-Type Project Labor Agreements in Construction:  

Nature, Rationales, and Legal Challenges, XIX J. LAB. RES. 1, 17 (1998).  See also 

Parvis (Perry) Daneshgari, A Comparison of Operational Costs of Union vs. Nonunion 

Electrical Contractors, The Electrical Contracting Foundation, Inc. (Jun. 2004).  Dr. 

Daneshgari‘s study, which specifically compared union and nonunion labor requirements 

outside the PLA framework, validated the ―common perception throughout the electrical 

contracting industry … that lack of freedom to vary crew ratios causes higher labor cost 

for union contractors.‖  Id. at 11.  Furthermore, he concluded that ―the open-shop 

contractor‘s ability to have more flexible crew ratios lowers his cost of production [at 

least in states not regulating crew ratios].‖  Id. at 29.  But see Bradford W. Coupe, Legal 

Considerations Affecting the Use of Public Sector Project Labor Agreements:  A 

Proponent’s View, XIX J. LAB. RES. 1, 99 (1998).  According to Mr. Coupe, the crew 
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should view, standing alone, as entirely reasonable from a fiscal responsibility 

perspective.  However, several experts have studied the cost implications of PLAs,
19

 and 

the most compelling studies which minimize the effect of ―multicollinearity‖ find that 

PLAs increase construction costs.
20

   

                                                                                                                                                 

ratio flexibility that nonunion contractors may have on ―private projects‖ does not exist 

on government projects: 

 

A second claim by the nonunion contractors is that they deploy their 

workers so that they maintain a lower ratio of skilled to unskilled workers 

and, therefore, need fewer employees.  A corollary to that argument is that 

the ratio permits lower costs because the unskilled workers are lower paid.  

Whatever the ratio might mean on a private project, it does not hold true 

on public projects where all employees must be paid at the prevailing 

journeyman rate unless they are indentured in an approved apprenticeship 

program.  Because the nonunion contractors tend to have few if any 

approved apprenticeship programs, they must pay their unskilled labor at 

the full journeyman rates adding costs to their method of deployment. 

 

Id. at 109.  However appealing this conclusion may appear to PLA advocates, it is 

important to set the record straight.  Trainees and helpers can be used on federal projects 

and you can pay them lower wage rates if they are being used consistent with defined 

regulatory parameters.  See 29 CFR § 5.5(a)(4) and FAR 52.222-9.  Also, while the GAO 

reported that there are more apprentices being trained in ―joint programs‖ (union 

sponsored), the number in non-joint programs is far from nominal.  See GAO-05-886, 

Registered Apprenticeship Programs, Labor Can Better Use Data to Target Oversight 

(May 1998), at 21.   

 
19

 See David G. Tuerck et al., Project Labor Agreements on Federal Construction 

Projects:  A Costly Solution in Search of a Problem, The Beacon Hill Institute at Suffolk 

University (Aug. 2009), available at:  http://www.beaconhill.org?BHIstudies.html; and 

Dale Belman et al., Project Labor Agreements, ELECTRI International (2007), available 

at:  http://www.onlinepci.org/downloads/PLA-report.pdf. 

 

 
20

 See David G. Tuerck et al., Project Labor Agreements on Federal Construction 

Projects:  A Costly Solution in Search of a Problem, supra note 19, at 41.  It is also 

important to understand that there are other factors and conditions that can and do affect 

the cost of construction projects (e.g., differing site conditions, scope, poorly drafted 

specifications necessitating change orders).  See Worchester Municipal Research Bureau, 

Report No. 01-4, Project Labor Agreements on Public Construction Projects:  The Case 

For and Against (May 2001), at 24, available at:  http://www.wrrb.org/reports/01-

4pla.pdf.  See also BARRY B. LEPATNER, BROKEN BUILDINGS, BUSTED BUDGETS – HOW 

http://www.beaconhill.org/?BHIstudies.html
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Attempting to strengthen their argument, union labor advocates have supported 

their position that PLAs are cost effective by citing to several studies conducted jointly 

by Dr. Dale Belman of the Michigan State University‘s School of Labor and Industrial 

Relations, Dr. Matthew M. Bodah of the University of Rhode Island‘s Labor Research 

Center, and Dr. Peter Philips of the University of Utah‘s Economics Department.  In their 

2007 study, Project Labor Agreements,
21

 Dr. Belman and his colleagues concluded that: 

Our research on bidding behavior and costs finds that PLA 

[sic] neither decrease the number of bidders on a project 

nor increase or decrease the project‘s cost when other 

important variables are taken into account.  However, 

previous studies that have found a strong positive effect of 

PLAs on project cost failed to account for other important 

variables and, as a result, inflated the presumed impact of a 

PLA. 

 

Id. at 61.  In support of their conclusion that PLAs do not prevent nonunion contractors 

from bidding on PLA projects, the Belman study compared the number of bids received 

for school construction work in ―two adjacent school districts in San Jose, California‖ 

during 2002-2004.
22

  While ―the number of bids … decreased‖ in the school district that 

                                                                                                                                                 

TO FIX AMERICA‘S TRILLION-DOLLAR CONSTRUCTION INDUSTRY, supra note 18.  

According to Mr. LePatner, one of the primary reasons why construction projects are 

over budget is due to ―asymmetric information‖ possessed by the contractor.  Id. at 80  

and ch. 4.  Simply put, experienced contractors know their costs better than the owner of 

the project, and clearly understand that there will be sections in the contract that are 

amenable to change orders.  These construction realities are responsible for what 

LePatner describes as the problem of ―mutable costs‖ and ―‗change order artistry‘ at its 

finest.‖  Id. at 82-83.  The offered and accepted price is frequently adjusted upward due 

to change orders ―because contractors find it so easy to raise the price during the 

construction process.‖  Id. at 83.           

 
21

 Dale Belman et al., Project Labor Agreements, supra note 19. 

 
22

 Id. at 1-2. The school districts that were the subject of the Belman study were the ―East 

Side Union High School district of San Jose … [and] the San Jose Unified School 
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required PLAs, so did the number of bids in the other school district that did not require 

PLAs.
23

  The Belman study concluded that the reduced competition experienced by both 

school districts was attributable to a ―busy construction market [rather] than the existence 

of the PLA[s].‖
24

        

      Furthermore, squarely addressing whether PLAs increase construction costs, the 

Belman study reviewed ―108 school construction projects in New England.‖
25

  Ten of 

those projects used PLAs.
26

  The Belman study utilized a ―multiple regression model,‖ 

whose ―dependent variable [wa]s the logarithm of the final cost of a project;‖
27

 the 

multiple ―independent variables‖ included such things as ―the size of the project (i.e., 

square footage),‖ building ―an auditorium, cafeteria, or kitchen,‖ ―locat[ion of the 

project] in an urban area,‖ and buildings requiring ―roofs … [with] both low and steep 

pitches.‖
28

  Even though the Belman study found ―that a PLA adds 7.8% to project 

                                                                                                                                                 

district.‖  Id. at 35.  For both districts combined, there were 143 projects completed 

without PLAs and 21 projects with PLAs.  Id. 

 
23

 Id. at 2. 

 
24

 Id.  Attributing the decrease in competition to a strong market is a clever argument to 

try to shield the truth about the adverse effects that PLAs have on competition and thus 

project cost.  However, that argument is easily countered by examining other construction 

projects that experienced increased levels of competition after PLA requirements were 

dropped.  See Maurice Baskin, Union-Only Project Labor Agreements:  The Public 

Record of Poor Performance, infra note 47.    

 
25

 Dale Belman et al., Project Labor Agreements, supra note 19. 

 
26

 Id. at 36. 

 
27

 Id. at 37. 

 
28

 Id. 
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costs,‖ it discounted that finding as not ―statistically significant.‖
29

  Furthermore, the 

authors believed that the conclusions reached by ―previous researchers‖ that PLA 

projects cost more than non-PLA projects are not due to the presence of a PLA, but rather 

the ―additional amenities‖ and other requirements that are associated with ―large, 

complex jobs, which are more likely to be covered by PLAs.‖
30

  The Belman study‘s 

                                                 

 
29

 Id.  Given the ―low profit margins‖ of contractors in bidding on federal construction 

contracts, usually ―10 percent or less,‖ the ―statistical significance‖ is readily apparent; 

generally, each contractor‘s bid is highly comparable on price.  Comments from Steven 

L. Schooner, supra notes 13-14. 

 
30

 Dale Belman et al., Project Labor Agreements, supra note 19.  While not specifically 

referenced in their 2007 report, Project Labor Agreements, supra note 19, it appears that 

the authors may have built on an earlier study conducted by Dale Belman et al., The 

Effect of Project Labor Agreements on the Cost of School Construction, Industries 

Studies Association Working Papers Series (2005), available at:  

http://isapapers.pitt.edu/57/1/2005-01_Belman.pdf.  In that study, ―92 school[]‖ 

construction projects in Massachusetts, Rhode Island and Connecticut were reviewed 

using multiple regression analysis during the 1996 to 2002 time period.  Id. at 4, 7, 20.  

The study found that:  

 

Our results indicate that, although simple models suggest that PLAs 

increase school construction costs, more fully-specified models that better 

account for project characteristics do not find a meaningful relationship 

between the PLAs and construction costs.  Our research also indicates that 

schools built under PLAs are often more complex projects than those built 

without PLAs and that, absent appropriate controls for the nature of the 

construction, the increased costs associated with complexity are 

erroneously attributed to PLAs.   

 

Id. at 4.  The 2005 Belman study challenged earlier studies conducted by BHI that used 

what Belman et al., call a ―leanly-specified regression model‖ which ―included measures 

of area, area squared, whether the project was new construction or renovation, and 

whether the school was built under a PLA.‖  Id. at 20.  The authors believe that a more 

robust regression model is appropriate to measure the costs of construction projects using 

a PLA because such projects require ―more complete‖ specifications given their 

complexity.  Id. at 21.  While the authors agreed that PLAs were shown to raise 

construction costs under ―simple [regression] models,‖ the same effect did not exist when 

PLAs were used on larger and ―more complex projects.‖  Id. at 4.  The ―more fully 

specified model‖ (see id. at 21) used by Belman et al., in their 2005 study accounted for 
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criticism of prior studies is directed at those completed by The Beacon Hill Institute 

(BHI),
31

 which have been adopted and endorsed by PLA opponents.
32

     

Contrary to the findings of the studies completed by Dr. Belman and his 

colleagues, researchers at BHI concluded in 2009 that PLAs increase construction costs.
33

  

BHI‘s conclusion was consistent with its previous studies in 2003,
34

 2004
35

 and 2006.
36

  

While Dr. Belman‘s 2007 report criticized BHI‘s methodology, including what he 

characterized as the use of ―lean‖ regression models (i.e., lacking other relevant 

―variables‖) in the 2003 and 2004 studies,
37

 BHI defended those studies.  In its 2009 

study, BHI examined project costs on several school construction projects and concluded 

consistent with its previous studies in 2003, 2004 and 2006, that PLAs increase 

                                                                                                                                                 

such things as the ―number of stories,‖ ―basement[s],‖ ―roof pitch,‖ ―swimming pool[s],‖ 

―cafetorium[s],‖ and ―auditorium[s],‖ etc.  Id. at 23 tbl.1.   

    
31

 See Dale Belman et al., Project Labor Agreements, supra note 19, at 36. 

 
32

See 

http://www.abc.org/Government_Affairs/Issues/ABC_Priority_Issues/Project_Labor_Agr

eements/Union_Only_PLA_Studies.aspx. 

 
33

 David G. Tuerck et al., Project Labor Agreements on Federal Construction Projects:  

A Costly Solution in Search of a Problem, supra note 19, at 9 (there is a ―systematic, 

positive relationship between PLAs and construction costs‖).       

 
34

 Paul Bachman et al., Project Labor Agreements and the Cost of School Construction in 

Massachusetts, The Beacon Hill Institute at Suffolk University (Sept. 2003), available at:  

http://www.beaconhill.org?BHIstudies.html. 

 
35

 Paul Bachman et al., Project Labor Agreements and the Cost of Public School 

Construction in Connecticut, The Beacon Hill Institute at Suffolk University (Sept. 

2004), available at:  http://www.beaconhill.org?BHIstudies.html. 

  
36

 Paul Bachman & David G. Tuerck, Project Labor Agreements and Public Construction 

Costs in New York State, The Beacon Hill Institute at Suffolk University (Apr. 2006), 

available at:  http://www.beaconhill.org?BHIstudies.html. 

 
37

 Dale Belman et al., Project Labor Agreements, supra note 19, at 36-37. 

http://www.beaconhill.org/?BHIstudies.html
http://www.beaconhill.org/?BHIstudies.html
http://www.beaconhill.org/?BHIstudies.html
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construction costs.
38

  Specifically, BHI found that including ―more variables‖ in its 

Massachusetts study still resulted in a finding that ―PLA[s] added $17.86 [per square 

foot] to the price of the winning bid.‖
39

  Based on these studies, BHI concluded that 

PLAs increased school construction costs from ―12% to 18%.‖
40

  BHI also defended its 

studies by noting the problems caused by the inclusion of too many variables in the 

regression analysis.
41

  The problem is referred to as ―multicollinearity‖ and the BHI 

researchers described it in their 2009 study as follows:               

First, as the authors [Belman et al.] must know, any 

regression that uses a large number of variables as 

predictors is prone to a problem called ―multicollinearity.‖  

This problem arises when the predictor variables are highly 

correlated, which is what you would expect for example, 

when choosing both ―size‖ and the presence of an 

auditorium or cafeteria as predictor variables for the same 

equation. 

 

One of the consequences of this problem is that, while the 

addition of more and more predictor variables will 

ordinarily help the regression equation as a whole to gain 

predictive power, it will also make the individual predictor 

variables appear insignificant—precisely what happens in 

their model.  All models, including ours, are vulnerable to 

this problem but their study is particularly so because of the 

large number of variables they use. 

 

                                                 

 
38

 David G. Tuerck et al., Project Labor Agreements on Federal Construction Projects:  

A Costly Solution in Search of a Problem, supra note 19, at 41.  

 
39

 Id. at 27.  The Connecticut study used the following variables:  ―(1) whether the project 

was conducted under a PLA or not, (2) whether the project involved new construction or 

not, (3) the size of the project, (4) the number of stories, and (5) whether it was for an 

elementary school or not.‖  Id.  

 
40

 Id. at 22. 

 
41

 Id. at 28. 
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Id. at 28.  Accordingly, BHI did not concur with the 2007 Belman study, even though 

both studies conclude that PLAs do increase construction costs.
42

   

 In its 2009 study, BHI takes the most significant step forward in terms of 

identifying the cost impact of PLAs on federal construction projects by calculating the 

hypothetical cost of PLAs if PLAs had been used in 2008 on ―federal construction 

projects worth $25 million [or] more.‖
43

  Using the 12 percent to 18 percent PLA cost 

premium that BHI determined for school construction projects in its previous studies, the 

additional cost of PLAs for federal construction in 2008 was calculated to be between 

$2.6 billion and $4.2 billion.
44

  The use of BHI‘s methodology is appropriate as an 

estimation tool because there are no known studies comparing the costs of similar federal 

construction projects, both with and without PLA requirements.  Accordingly, because 

PLAs are proven to increase construction costs,
45

 there should be little doubt that PLAs 

do not ―advance the Federal Government‘s interest in achieving economy and efficiency 

in Federal procurement.‖
46

   

 In addition to the Belman and BHI cost studies, other studies have been prepared 

regarding the effect that PLAs and union labor requirements have on competition and the 

                                                 

 
42

 Id. and Dale Belman et al., Project Labor Agreements, supra note 19, at 36-37. 

 
43

 David G. Tuerck et al., Project Labor Agreements on Federal Construction Projects:  

A Costly Solution in Search of a Problem, supra note 19, at 8-9. 

 
44

 Id. at 23. 

 
45

 David G. Tuerck et al., Project Labor Agreements on Federal Construction Projects:  

A Costly Solution in Search of a Problem, supra note 19, at 23. 

 
46

 Exec. Order No. 13502, supra note 3, § 3. 
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contract price.
47

  The results of those studies are also mixed,
48

 but one thing is for 

certain—there is compelling evidence that PLAs reduce competition and that union labor 

requirements increase the price of the resulting contract.
49

  Specifically, ―school 

renovation‖ projects in Connecticut and West Virginia, and the ―replace[ment of] the 

                                                 
47

 See Maurice Baskin, Union-Only Project Labor Agreements:  The Public Record of 

Poor Performance (Mar. 2005), available at:  http://www.abc.org.plastudies.  For 

additional evidence on the effect of union labor requirements on construction prices, see 

Parvis (Perry) Daneshgari, A Comparison of Operational Costs of Union vs. Nonunion 

Electrical Contractors, supra note 18.  Dr. Daneshgari concluded in his study, which 

specifically compared union and nonunion labor outside the PLA framework, that 

―[w]hen bidding against open-shop EC‘s for projects, union contractors‘ bids average 

10.9 percent higher than their open-shop counterparts.‖  Id. at 20.  He also found that 

―[t]his translates into a 20.2 percent difference in labor cost.‖  Id. at 27.       

 

Since labor currently makes up 41.6 percent of the union contractors‘ total 

costs …, a 20 percent difference in labor cost should increase the union 

contractors‘ total project cost by 8.3 percent, a significant amount to 

overcome for any contractor.  So the difference in labor cost for union and 

nonunion electricians does affect the project cost.   

 

Id.  Similar conclusions were made in 1995 by the Associated Builders and Contractors, 

Inc., in connection with the construction of dormitories at the Roswell Park Cancer 

Institute in Buffalo, New York.  See Analysis of Bids and Costs to the Taxpayer for the 

Roswell Park Cancer Institute, New York Dormitory Authority Construction Project, 

Buffalo, New York (Mar. 23, 1995), available at:  

http://www.abc.org/Government_Affairs/Issues/ABC_Priority_Issues/Project_Labor_Agr

eements/Union_Only_PLA_Studies.aspx.  The report concluded that ―[b]ased on 56 bid 

packages bid to date, this study concludes that the use of project labor agreements on the 

Roswell Park Cancer Institute project results in 26% higher costs than could be expected 

from open and competitive bidding not restricted by project labor agreements.‖  Id. at 4.  

Contra Fred B. Kotler, Project Labor Agreements in New York State:  In The Public 

Interest, Ithaca, NY:  Cornell University, School of Industrial and Labor Relations – 

Extension Division, Construction Industry Program (Mar. 2009), at 31 (―no evidence to 

support claims that project labor agreements either limit the pool of bidders or drive up 

actual construction costs‖) (emphasis deleted).  

 
48

 Id. 

 
49

 See Maurice Baskin, Union-Only Project Labor Agreements:  The Public Record of 

Poor Performance, supra note 47 and Parvis (Perry) Daneshgari, A Comparison of 

Operational Costs of Union vs. Nonunion Electrical Contractors, supra note 18.    

http://www.abc.org.plastudies/
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Wilson Street Bridge" in Washington, D.C., all experienced the same results—when PLA 

requirements were subsequently dropped after the receipt of offers, the number of 

offerors increased and the offered prices decreased ―below the … [government‘s] 

estimates [or budget].‖
50

  Additionally, history has shown that PLAs do not guarantee 

timely project completion.
51

    

B. GAO’s Observations and Concerns  

 

The Government Accountability Office (GAO) has submitted two significant 

reports to Congress concerning the use of PLAs on federal construction projects.
52

  The 

first report was submitted 17 months prior to the Bush I Administration‘s October 23, 

1992 ban on PLAs, and the second report was submitted during the Clinton 

Administration, which repealed that ban and authorized the use of PLAs on federal 

construction projects.
53

  While both reports examined the use of PLAs, their ultimate 

conclusions and views about PLAs were quite different.  Perhaps more importantly, both 

reports avoided squarely addressing and resolving one of the most controversial issues 

associated with PLAs, which is whether they violate federal competition laws.
54

  The 

                                                 

 
50

 Maurice Baskin, Union-Only Project Labor Agreements:  The Public Record of Poor 

Performance, supra note 47, at 13-14.   

 
51

 Id. at 17.  Included on the ―late‖ project completion list are Boston Harbor‘s ―Big Dig,‖ 

the ―Parma Justice Center [in] Cleveland,‖ ―the Miller Park [baseball] stadium in 

Milwaukie,‖ the ―St. Louis  federal courthouse,‖ and ―Safeco [F]ield [baseball stadium] 

in Seattle.‖  Id. at 17-18.       

 
52

 See infra notes 57 & 63. 

 
53

 Id. and Exec. Order No. 12818 (Oct. 23, 1992), Exec. Order No. 12836 (Feb. 1, 1993), 

and Presidential Memorandum, Use of Project Labor Agreements for Federal 

Construction Projects (Jun. 5, 1997), supra note 3. 
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swing in federal policy regarding the use of PLAs during these time frames explains these 

differences.
55

  

      In 1991, the GAO examined the effects of a ―site stabilization agreement,‖ a type 

of PLA,
56

 on federal construction projects undertaken between 1986 and 1990 at the 

Department of Energy‘s (DOE) Idaho National Engineering Laboratory (INEL).
57

  The 

site stabilization agreement was entered into between the DOE‘s construction manager 

(who served as the DOE‘s prime contractor for the construction projects) and the craft 

unions, and the terms of the agreement were generally made applicable to the prime 

                                                                                                                                                 
54

 See infra notes 57 & 63. 

  
55

 Compare Exec. Order No. 12818 (Oct. 23, 1992), Exec. Order No. 12836 (Feb. 1, 

1993), and Presidential Memorandum, Use of Project Labor Agreements for Federal 

Construction Projects (Jun. 5, 1997), supra note 3.  The swing in federal policy was also 

likely affected to some degree by the Supreme Court‘s decision in Boston Harbor, supra 

note 5 (state‘s decision to require the use of a PLA on a state construction project was not 

pre-empted by the NLRA).  

 
56

 See the AFL-CIO‘s National Construction Agreement, infra note 77, and compare with 

the AFL-CIO‘s Model PLA, infra note 77.  The main difference between the two types of 

agreements is that site stabilization agreements generally cover several construction 

projects at a specific site, whereas a project labor agreement applies to a particular project 

at a specific site.  Id.  See also Herbert R. Northrup & Linda E. Alario, “Boston Harbor”-

Type Project Labor Agreements in Construction:  Nature, Rationales, and Legal 

Challenges, supra note 18, at 6 (―many PLAs incorporate the terms and conditions set 

forth in the [AFL-CIO‘s] ‗National Construction Stabilization Agreement‘‖).        

 
57

 GAO/GGD-91-80BR, Construction Agreement at DOE’s Idaho Laboratory Needs 

Reassessing (May 1991).  It is also worth noting that while the GAO did take note that 

Idaho is a ―right-to-work‖ state, it passed on trying to determine the legalities of forcing 

nonunion employees to pay into union benefit and pension plans.  Id.  Such an analysis 

would have required the GAO to determine whether the project site was subject to the 

state‘s ―right-to-work‖ jurisdiction or whether it was under exclusive federal jurisdiction.  

See Raymond Vincent et al. v. General Dynamics Corporation et al.; International 

Association of Machinists and Aerospace Workers, AFL-CIO et al., v. DYNCORP, 

Aerospace Operations et al.; and Professional Helicopter Pilots Association, Office and 

Professional Employees International Union, Local 102 v. Lear Siegler Services, Inc., et 

al., infra note 200.  If the jurisdiction is concurrent, the payment of a ―core fee‖ cannot be 

required, nor can payment into union benefit and pension plans.  See infra note 203.    
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contractor‘s union and nonunion subcontractors.
58

  The GAO report did not provide a 

carte blanche approval of the use of site stabilization or project labor agreements on 

federal construction projects.
59

  The GAO never addressed whether the site stabilization 

agreement violated the Competition in Contracting Act of 1984 (CICA).
60

  Even though 

nonunion bidders were allowed to bid on the projects, competition was clearly restricted 

because many nonunion contractors refused to be bound by the agreement.
61

  Thus, the 

objective of the site stabilization agreement was realized—the number of nonunion 

bidders was reduced.  Additionally, the GAO expressed concern with the agreement‘s 

wage rates that the federal government was being required to pay, as well as the ―double 

benefit‖ payment provisions that required nonunion employees to contribute to both 

employer and union benefit funds.
62

  This report documented the GAO‘s early view that 

                                                 

 
58

 GAO/GGD-91-80BR, Construction Agreement at DOE’s Idaho Laboratory Needs 

Reassessing, supra note 57.   

 
59

 Id. at 5.   

 
60

 Id.  Importantly, GAO did report that ―[nonunion contractors‘] reluctance to bid on 

DOE contracts because of these provisions in the Agreement may reduce the level of 

competition, thereby resulting in increased costs to the taxpayer.‖  Id. 

 
61

 GAO spoke with 11 nonunion contractors and was informed by eight of them that 

―they would not bid on DOE-ID work because they did not want to sign the Agreement.‖ 

Id. at 4.  

 
62

 Id. at 4-5.  The GAO determined that wages were higher than the minimum wage rates 

mandated by the Davis-Bacon Act.  The GAO‘s concern was that the unions were 

inflating their rates just because the work was for the federal government.  Id. at 4.  GAO 

concluded that ―DOE should reassess whether the wage rate difference remains in the 

best interest of good public policy‖ and that ―the government‘s interest needs to be 

protected so that it is not discriminated against in the wages it pays.‖  Id. at 6.  The site 

stabilization agreement‘s ―double benefit‖ payment provision also concerned GAO 

because it required nonunion employees, who were already contributing to their nonunion 
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PLAs, such as the DOE‘s site stabilization agreement, may (1) inhibit competition, (2) 

increase the cost to the Government, and (3) prejudice nonunion contractors.         

The GAO revisited this subject on May 29, 1998.
63

  Even though the scope of the 

GAO report was limited,
64

 it continued to avoid any substantive and independent analysis 

of one of the most controversial issues associated with PLAs:  whether PLAs violate 

CICA.  Instead, the GAO identified common attributes of PLAs,
65

 but offered no 

                                                                                                                                                 

employer‘s employee benefit plan, to ―pay into‖ union benefit plans that they likely 

would never benefit from.  Id. at 23.   

 
63

 GAO/GGD-98-82, Project Labor Agreements – The Extent of Their Use and Related 

Information (May 1998). 

 
64

 The report addressed four specific areas, which are as follows:   

 

(1) the number of federal construction and other projects where PLAs 

were used and the extent to which PLAs have been used on projects 

sponsored by nonfederal organizations, including public projects with 

some federal funding; (2) the procedures and criteria for using PLAs 

established by federal agencies, as required by Presidential Memorandum; 

(3) federal agency procedures established to comply with Chairman 

Hoekstra‘s July 9, 1997, letter to federal agencies requesting them to 

notify his Subcommittee of the planned use of PLAs; and (4) the 

feasibility of comparing contractor performance under federal construction 

contracts with and without PLAs. 

 

Id. at 1.  GAO‘s ―report does not discuss or attempt to predict how future challenges to 

PLAs would be decided by the courts under … ―the Employee Retirement Income 

Security Act, anti-trust laws, or competitive bidding statutes.‖  Id. at 17.  However, GAO 

did include a case that it believed ruled on the issue of competition under the Competition 

in Contracting Act of 1984 (CICA).  That case was Phoenix Engineering, Inc. v. MK-

Ferguson of Oak Ridge Co., infra note 211, and the GAO stated that ―In 1992, the Sixth 

Circuit Court of Appeals concluded that the PLA violated neither the National Labor 

Relations Act nor the Competition in Contracting Act.‖  GAO/GGD-98-82, Project 

Labor Agreements – The Extent of Their Use and Related Information, supra note 63, at 

5.  That statement, while technically correct, requires further clarification.  The court 

dismissed the CICA claim because the plaintiffs (subcontractors) lacked standing.  

Phoenix Engineering, Inc. v. MK-Ferguson of Oak Ridge Co., infra note 211, at 1526.   

 
65

 GAO found that most PLAs include the following provisions that: 
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independent conclusion regarding whether PLAs increase construction costs.  Rather, it 

merely identified three cost analyses, two of which involved state cases, and reported that 

the results were mixed.
66

  Furthermore, advocates and opponents of PLAs maintained that 

in terms of measuring contractor performance, it is extremely difficult to find and 

compare similar federal construction projects that have and have not used PLAs.
67

  The 

                                                                                                                                                 

 

(1) apply to all work performed under a specific contract or project, or at a 

specific location; (2) require recognition of the signatory unions as the 

sole bargaining representatives for covered workers, whether or not the 

workers are union members; (3) supersede all other collective bargaining 

agreements; (4) prohibit strikes and lockouts; (5) require hiring through 

union referral systems; (6) require all subcontractors to become signatory 

to the agreement; (7) establish uniform work rules covering overtime, 

working hours, dispute resolution, and other matters, and (8) prescribe 

craft wages, either in the body of the agreement or in an appendix or 

attachment. 

 

Id. at 4. 

 
66

 The studies that GAO reviewed are as follows:  ABC‘s analysis of the ―New York 

State Dormitory Authority at the Roswell Park Cancer Institute‖ (―bids were 26 percent 

higher after the PLA requirement began than before the requirement existed‖); New York 

Thruway Authority‘s Tappan Zee Bridge analysis (private consultant determined that the 

PLA would save ―about 4.6 percent of the project‘s total estimated cost‖), and a project 

contractor‘s analysis for the ―National Ignition Facility at DOE‘s Lawrence Livermore 

National Laboratory,‖ which ―estimated the PLA would save $2.6 to $4.4 million on the 

$1.2 billion construction project ….‖).  Id. at 13-14.  The New York Thruway Authority‘s 

Tappan Zee Bridge analysis has, however, been criticized because of its failure to 

consider nonunion costs—the ―alleged ‗saving‘ was the difference between the estimated 

budget with a PLA and a unionized one without such agreement.‖  Herbert R. Northrup 

& Linda E. Alario, Government-Mandated Project Labor Agreements in Construction, 

The Institutional Facts and Issues and Key Litigation:  Moving Toward Union Monopoly 

on Federal and State Financed Projects, 19 GOV‘T UNION REV. 3, 72 (2000). 
  

 
67

 GAO/GGD-98-82, Project Labor Agreements – The Extent of Their Use and Related 

Information, supra note 63, at 12.  Specifically, the GAO stated that ―[p]roponents and 

opponents of the use of PLAs said it would be difficult to compare contractor 

performance on federal projects with and without PLAs because it is highly unlikely that 

two such projects could be found that were sufficiently similar in cost, size, scope, and 

timing.‖  Id. 
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GAO embraced that concern, stating that ―we believe that even if similar PLA and non-

PLA projects were found, it would be difficult to demonstrate conclusively that any 

performance differences were due to the use of the PLA versus other factors.‖
68

  Thus, 

the GAO could not demonstrate whether there is any difference between PLA and non-

PLA construction projects in terms of quality, timeliness, or workplace safety records.  

Finally, the GAO reported that the major federal agency user of PLAs, the DOE, used 

Public Law No. 85-804 (an extraordinary contractual relief authority which exists for 

matters of ―national defense‖)
69

 to justify the use of PLAs on a number of construction 

projects.
70

  The fact that the DOE felt the need to use extraordinary contractual relief 

authority to support its use of PLAs speaks volumes about its own perceived lack of legal 

authority for using PLAs outside the realm of Public Law No. 85-804.
71

  This suggests 

that the DOE understood it had no authority to use PLAs outside the extraordinary 

powers of Public Law No. 85-804.  If in fact this was the DOE‘s understanding, it is 

consistent with the view taken by the GAO in 1962 when it reviewed the Department of 

Defense‘s (DOD) and National Aeronautics and Space Administration‘s (NASA) attempt 

                                                 

 
68

 Id. at 3.   

 
69

  See Pub. L.  No. 85-804, infra note 171.       

 
70

 GAO/GGD-98-82, Project Labor Agreements – The Extent of Their Use and Related 

Information, supra note 63, at 5, 8.   

 
71

 See the Department of Energy‘s (DOE) INEL Site Stabilization Agreement, at i, 

available at:  

https://idahocleanupproject.com/Subcontracts/SucontractProcess/tabid/64/Default.aspx.  

(DOE‘s Pub. L. No. 85-804 ―national defense‖ determination authorizing the use of the 

site stabilization agreement on certain construction projects was made on Jan. 16, 1985, 

which pre-dated President Clinton‘s 1997 policy authorizing the use of PLAs on federal 

construction projects).         
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to use a nonstandard labor clause that incorporated a project stabilization agreement in 

connection with construction projects at Cape Canaveral, Florida.
72

       

III.  ASSESSING THE LABOR-MANAGEMENT STABILITY ARGUMENT 

 

A. Use of the PLA “No-Strike” Provision 

 

Another chief argument advanced by PLA advocates urges that PLAs will prevent 

union labor from engaging in strikes.
73

  Specifically, construction projects involve 

numerous construction trades, such as bricklayers, carpenters, electricians, structural and 

reinforcing iron workers, plasterers and cement masons, painters, roofers, sheet metal 

workers, plumbers and pipe fitters, etc.
74

  The workers of these trades may belong to 

different unions.  Accordingly, one or more of the collective bargaining agreements 

previously executed between the union(s) and construction employer may expire during 

the construction project‘s performance period.
75

  A new collective bargaining agreement 

may be sought, and a strike may occur in response to disagreement over employment 

                                                 

 
72

 To the Secretary of Defense, infra note 167, at 10-11. 

 
73

 Bradford W. Coupe, Legal Considerations Affecting the Use of Public Sector Project 

Labor Agreements:  A Proponent’s View, supra note 18, at 107.  Mr. Coupe notes that 

―[o]ne of the most significant benefits that a PLA offers is the assurance of stability; that 

is, that there will be no strikes or disruptions of the project in any form.‖  Id.     

 
74

 See the AFL-CIO‘s National Construction Agreement, infra note 77, and the signatory 

unions listed in that agreement.    

 
75

 See Henry H. Perritt, Jr., Keeping the Government Out of the Way:  Project Labor 

Agreements under the Supreme Court’s Boston Harbor Decision, supra note 4, at 73-74 

(there is a ―potential for disruption that arises from short term collective bargaining 

agreements with staggered expiration dates‖).  
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terms and conditions, or other ―association or representation‖ matters.
76

  To reduce that 

risk, a ―no-strike‖ provision is often used in PLAs.
77

  However, ―no-strike‖ provisions do 

not guarantee protection against labor strikes. 

B. Limitations of “No-Strike” Provisions  

Contrary to the prattle of PLA advocates, ―no-strike‖ provisions in PLAs have not 

always been honored by workers.
78

  Strikes occurred during the construction of the San 

Francisco airport in 1999, and during shipyard work at the Bath Iron Works in 2000, in 

spite of the use of a ―no-strike‖ provision in the PLAs for those projects.
79

  This problem 

continues to exist, and the unions have acknowledged that this gravely undermines the 

integrity of PLAs.
80

  In 2008, the General President of the International Association of 

Bridge, Structural, Ornamental, and Reinforcing Iron Workers, expressed his concern to 

union members over ―the increase in work stoppages on jobs governed by project labor 

agreements[,]‖ and stated that ―[i]f these illegal work stoppages continue, the agreements 

will lose credibility with the owners and contractors.‖
81

  Thus, in practice, ―no-strike‖ 

                                                 
76

 Such disagreements are a form of ―labor dispute‖ within the meaning of 29 U.S.C. § 

152(9). 
  

 

77
 See the AFL-CIO‘s National Construction Agreement and Model PLA.  The National 

Construction Agreement is available at:  http://www.bctd.org/Field-Services/National-

Construction-Agreement.aspx, and the Model PLA is available at:  

http://www.bctd.org/Field-Services/Project-Labor-Agreement.aspx.  

 
78

 See infra notes 79 & 81. 

 
79

 See Herbert R. Northrup & Linda E. Alario, Government-Mandated Project Labor 

Agreements in Construction, The Institutional Facts and Issues and Key Litigation:  

Moving Toward Union Monopoly on Federal and State Financed Projects, supra note 66, 

at 28.   

    
80

 See infra note 81. 

 

http://www.bctd.org/Field-Services/National-Construction-Agreement.aspx
http://www.bctd.org/Field-Services/National-Construction-Agreement.aspx
http://www.bctd.org/Field-Services/Project-Labor-Agreement.aspx
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provisions in PLAs are only as good as the word of the workers and their representative 

unions.  They are not the ―cure all‖ to ensure ―labor-management stability‖ and timely 

completion of the construction project.   

Additional concerns with PLA ―no-strike‖ provisions relate to their perceived 

necessity,
82

 and the belief by some government agencies that maintaining ―labor 

stability‖ during the construction project is the overriding or only factor needed to justify 

the use of a PLA.
83

  However, the use of PLAs arguably increases the risk of strikes 

                                                                                                                                                 
81

 See International Association of Bridge, Structural, Ornamental, and Reinforcing Iron 

Workers, THE IRONWORKER – Ironworkers Span the Narrows (Feb. 2008), at 

President‘s Page, available at:  

http://www.ironworkers.org/magazine/PDF/IWMag0802.pdf. 

 
82

 See Anirban Basu, The Problem with PLAs in the District of Columbia (Apr. 2010), 

available at:  

http://www.abc.org/Government_Affairs/Issues/ABC_Priority_Issues/Project_Labor_Agr

eements/Union_Only_PLA_Studies.aspx.  Mr. Basu, Chief Economist for Associated 

Builders and Contractors, Inc., reported in his study that there was ―[n]o identifiable PLA 

need in the District [during the years 2001-2009].‖  Id. at 11.  In support of this 

conclusion, his report noted the following: 

 

Between fiscal years 2001 and 2009, there were 7,762 federal construction 

contracts related to the construction of facilities or structures in the 

District.  These contracts utilized 654 separate contractors and were 

associated with an aggregate dollar amount of $2,723,921,692.  As Exhibit 

7 reflects, during this period, 14 federal construction contracts in the 

District exceeded $25 million.  These contracts were associated with an 

aggregate dollar amount of $1,250,775,750.  None of these contracts used 

a PLA and none were associated with labor-oriented problems.  In other 

words, the absence of PLAs appears to be correlated to an utter lack of 

labor-related strife in the District of Columbia.  

 

Id.  See also Maurice Baskin, The Case against Union-Only Project Labor Agreements 

on Government Construction Projects, XIX J. LAB. RES. 1, 119 (1998).  Regarding the 

issue of ―labor disruption,‖ Mr. Baskin notes the following in his article: 

 

Moreover, submission to threats of labor disruption ignores the many 

other means of controlling and limiting the effects of picketing and related 

tactics in the construction workplace.  Separate entrances for union and 

http://www.abc.org/Government_Affairs/Issues/ABC_Priority_Issues/Project_Labor_Agreements/Union_Only_PLA_Studies.aspx
http://www.abc.org/Government_Affairs/Issues/ABC_Priority_Issues/Project_Labor_Agreements/Union_Only_PLA_Studies.aspx
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because union labor will be employed on the project.  Thus, the non-use of PLAs tends, 

in and of itself, to reduce the risk of labor instability by opening up competition to 

nonunion contractors.  Regarding the temptation of some state agencies to overly rely on 

the ―labor stability‖ argument, it is helpful to consider the views of the New York Court 

of Appeals.  In New York State Chapter, Inc., Associated General Contractors of 

America,
84

 the court held that a PLA for the repair of the Tappan Zee Bridge could be 

justified on the bases of a history of labor unrest and expected cost savings documented 

in a cost study.
85

  However, in the companion and jointly decided case of General 

Building Contractors of New York State, Inc.,
86

 the court, in the absence of a cost study, 

had no problem rejecting the agency‘s argument that ―labor stability‖ supported the use 

                                                                                                                                                 

nonunion employees, court injunctions, and police protection have all 

proven to be effective in thousands of open-shop or mixed-site 

construction projects over the course of decades. 

 

Id.  

 
83

 See General Building Contractors of New York State, Inc., et al. v. Dormitory 

Authority of the State of New York, et al., 666 N.E.2d 185 (N.Y. 1996), at 75. 

  
84

 See New York State Chapter, Inc., Associated General Contractors of America, et al., 

infra note 85.  

 
85

 The cost study used to support the PLA in New York State Chapter, Inc., Associated 

General Contractors of America, et al. v. New York State Thruway Authority, et al., 666 

N.E.2d 185 (N.Y. 1996), has, however, been criticized for failing to include and compare 

the cost of nonunion performance.  See Herbert R. Northrup & Linda E. Alario, 

Government-Mandated Project Labor Agreements in Construction, The Institutional 

Facts and Issues and Key Litigation:  Moving Toward Union Monopoly on Federal and 

State Financed Projects, supra note 66, at 72. 
  

 
86

 General Building Contractors of New York State, Inc., et al. v. Dormitory Authority of 

the State of New York, et al., supra note 83. 
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of a PLA in connection with the construction of dormitories at the Roswell Park Cancer 

Institute.
87

           

IV.  ENSURING COMPLIANCE WITH LABOR AND EMPLOYMENT STANDARDS 

 

A. The Illusion That PLAs Provide Additional Compliance Protection   

  

 Before using a PLA in a federal construction contract, Executive Order No. 13502 

requires the agency to determine that the PLA is necessary to ―ensur[e] compliance with 

… labor and employment standards.‖
88

  Specifically, the PLA must ―advance the Federal 

Government‘s interest in ... ensuring compliance with laws and regulations governing 

safety and health, equal opportunity, [and] labor and employment standards.‖
89

  For those 

who are not familiar with government contract law (i.e., general public), requiring such 

conditions would seem entirely reasonable and desirable to help ensure that federal 

contractors do not exploit or take advantage of their employees by requiring them to work 

for less pay than they are legally entitled to receive, to work in unsafe conditions, or 

discriminating against them on the basis of a protected classification.  However, those 

concerns, at least with respect to construction workers employed under a federal 

                                                 
87

 Id.  In support of its holding that the agency lacked a rational basis for using a PLA, the 

court stated: 

 

If unionized contractors have the capability of winning bids without 

government-mandated PLAs, then they do not need such agreements to 

stifle competition.  We thus must conclude that restraints imposed by 

government-directed PLAs are political decisions which have little or no 

economic rationale, nor can they be defended on grounds of labor peace, 

enhanced security, or other reasonable criteria.   

 

Id. at 46. 

 
88

 Exec. Order No. 13502, supra note 3, § 3. 

  
89

 Id. and FAR 22.503(b)(1), which was adopted in FAR Case 2009-005, supra note 16. 
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construction contract, have long since been addressed and remedied by deeply rooted 

statutes and procurement regulations.
90

  Furthermore, these ―labor and employment 

standards‖ (i.e., protections) are typically enforced through Congressionally mandated 

contract clauses, which if violated, allow the government to terminate the contractor for 

default and, in some cases, initiate a debarment action.
91

  Violations of these mandated 

contract clauses provide the agency an ―independent basis‖ to default the non-complying 

contractor by authorizing termination outside of the standard default clause for 

construction contracts.
92

  Additionally, even in the absence of one of these independent 

                                                 
90

 See for example the Davis-Bacon Act (minimum wage rates established for certain 

federal construction contracts); the Occupational Safety and Health Act of 1970, as 

amended (statutory basis for OSHA regulations); and Exec. Order No. 11246 (federal 

contractors generally prohibited from discriminating ―against any employee or applicant 

for employment because of race, color, religion, sex, or national origin‖).  See also FAR 

52.222-4 Contract Work Hours and Safety Standards Act—Overtime Compensation (JUL 

2005) (mandatory overtime rates); FAR 52.222-6 Davis-Bacon Act (JUL 2005); FAR 

52.222-10 Compliance with Copeland Act Requirements (FEB 1988); FAR 52.222-13 

Compliance with Davis-Bacon and Related Act Regulations (FEB 1988); FAR 52.236-7 

Permits and Responsibilities (NOV 1991) (mandatory compliance with applicable 

federal, state and local laws); and FAR 52.222-26 Equal Opportunity (MAR 2007). 

  
91

 FAR 52.222-12 Contract Termination—Debarment (FEB 1988) states:  

 

A breach of the contract clauses entitled Davis-Bacon Act, Contract Work 

Hours and Safety Standards Act—Overtime Compensation, Apprentices 

and Trainees, Payrolls and Basic Records, Compliance with Copeland Act 

Requirements, Subcontracts (Labor Standards), Compliance with Davis-

Bacon and Related Act Regulations, or Certification of Eligibility may be 

grounds for termination of the contract, and for debarment as a Contractor 

and subcontractor as provided in 29 CFR 5.12. 

 

Id.  FAR 52.222-12 is a required clause pursuant to the prescription contained in FAR 

22.407.  

 
92

 Quality Granite Construction Co., Inc., ASBCA No. 43846, 93-3 BCA ¶ 26,073, 1993 

ASBCA LEXIS 168, at 10 (Appellant‘s violation of ―the Davis-Bacon Act, Payrolls and 

Basic Records, Compliance with Copeland Act Requirements, and Compliance with 

Davis-Bacon and Related Act Regulations provisions of its contract‖ was a ―breach of 
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clauses, the contract can still be terminated for default when the conduct in question is 

serious enough, such as when the conduct violates a material term or ―substantial 

obligation‖ under the contract.
93

  Thus, the use of a PLA to ―ensur[e] compliance with … 

labor and employment standards,‖ is grossly misleading and unnecessary.
94

  The 

                                                                                                                                                 

these labor standards [and] constitutes a valid, independent basis for the default 

termination.‖).  See also Kelso v. Kirk Brothers Mechanical Contractors, Inc., 16 F.3d 

1173, 1176 (Fed. Cir. 1994) (failure to comply with payroll and records clause, which 

ensures compliance with the Davis-Bacon Act, constituted a ground for default 

termination); and JOHN CIBINIC, JR. ET AL., ADMINSTRATION OF GOVERNMENT 

CONTRACTS 917 (4th ed. 2006) (Even though the standard default clause for construction 

does not specifically include the ―other provisions‖ ground for termination found in the 

supply and services default clause, there are ―other contract clauses that provide 

independent bases for terminating a contractor‘s right to proceed ….‖).  Id.  Furthermore, 

the Boards of Contract Appeals have generally had little difficulty justifying the violation 

of a material contract term as an independent basis for default termination.     

 
93

 See Walsh Construction Co. of Ill., ASBCA No. 52952, 02-2 BCA ¶ 32,004 

(requirement to provide performance and payment bonds was a ―substantial obligation 

under the contract‖ and failure to satisfy that requirement was a proper ground for 

terminating the construction contract for default).    

 
94

 Compliance provisions for labor standards that are contained in PLAs (see below) are 

generally written in broad terms, and they provide no discernable added-value when 

compared against existing statutory and regulatory protections, such as the contract 

clause at FAR 52.236-7 Permits and Responsibilities, which among other things, requires 

compliance with OSHA, and FAR 52.222-26 Equal Opportunity, which prohibits 

discrimination.  Reproduced below is the safety provision contained in the AFL-CIO‘s 

National Construction Agreement, and the equal opportunity provision contained in the 

AFL-CIO‘s Model PLA (separate provisions governing ―referral procedures,‖ 

―apprentices/trainees/helpers/subjourneymen,‖ ―wages and benefits,‖ ―work rules,‖ 

―union security,‖ ―union representation,‖ ―hours of work,‖ ―safety and health,‖ ―general 

savings clause,‖ and ―term of agreement‖ must ―be determined by local collective 

bargaining‖).  The AFL-CIO‘s National Construction Agreement, supra note 77, 

provides in art. 19: 

 

Section 19-1.  The employees covered by the terms of this Agreement 

shall at all times while in the employ of the Employer be bound by the 

safety rules and regulations as established by the Employer in accordance 

with the Construction Safety Act and OSHA. 

 

http://www.lexis.com/research/buttonTFLink?_m=67b5424a7f24b95dca2b2cc339c5e4ed&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b96-2%20B.C.A.%20%28CCH%29%20P28%2c614%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=11&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b16%20F.3d%201173%2cat%201176%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVtz-zSkAb&_md5=b8f2b39cba9f9498bebec66b219b6933
http://www.lexis.com/research/buttonTFLink?_m=67b5424a7f24b95dca2b2cc339c5e4ed&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b96-2%20B.C.A.%20%28CCH%29%20P28%2c614%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=11&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b16%20F.3d%201173%2cat%201176%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVtz-zSkAb&_md5=b8f2b39cba9f9498bebec66b219b6933
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construction contract exists between the federal government and the prime contractor, 

who is in turn responsible for all matters under the contract.  The contract and its 

termination provisions is, therefore, the ultimate authority for enforcing ―compliance with 

… labor and employment standards,‖ not a PLA executed between the prime contractor 

and the union(s).   

B. PLA Wage Rates 

 

 When a PLA is involved, the wage rate will likely be set at the union wage rate.
95

 

However, the ―protection‖ of the union wage rate is not and should not be the 

                                                                                                                                                 

These rules and regulations will be published and posted at conspicuous 

places throughout the project. 

 

Section 19-2.  In accordance with the requirements of OSHA, it shall be 

the exclusive responsibility of each Employer on a jobsite to which this 

Agreement applies, to assure safe working conditions for its employees 

and compliance by them with any safety rules contained herein or 

established by the Employer.  Nothing in this Agreement will make the 

Unions or any of their local unions liable to any employees or to other 

persons in the event that injury or accident occurs.  

 

Id.  The AFL-CIO‘s Model PLA, supra note 77, contains the following provision 

regarding discrimination in the referral process: 

 

1.  Referral Procedures 

[Note, however, that any referral provision must contain the following:     

―There shall be no discrimination against any employee or applicant for 

employment because of his or her membership or non-membership in the 

union or based upon race, creed, color, sex, age or national origin of such 

employee or applicant.‖] 

 

Id. at 9.  See also the nondiscrimination provision contained in the AFL-CIO‘s 2006 PLA 

for the construction of the new baseball stadium in Washington, D.C., available at:  

www.dcballpark.com/c/bid-package-information/.  Article XVII, § 1 states that ―[t]he 

Contractor and Union agree that they will not discriminate against any employee or 

applicant for employment because of any reason prohibited by applicable federal law, 

state or City law.‖  Id.   
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government‘s goal pursuant to the Davis-Bacon Act.  The Davis-Bacon Act is a 

minimum wage law which already applies to federal construction contracts valued over 

$2,000 that are performed in the United States.
96

  The law has been implemented in the 

FAR and it provides that ―no laborer or mechanic employed directly upon the site of the 

work shall receive less than the prevailing wage rates as determined by the Secretary of 

Labor.‖
97

  According to 29 C.F.R. § 1.2, the prevailing wage is ―the wage paid to the 

majority (more than 50 percent) of the laborers or mechanics in the classification on 

similar projects in the area during the period in question.‖  As such, and relevant to the 

PLA discussion, the prevailing wage rate that applies to the federal construction contract 

is the union wage rate if there is a majority of union labor in the ―city, town, village, 

county or other civil subdivision of the State in which the work is to be performed.‖
98

  

Conversely, when the number of nonunion workers in the area exceeds the number of 

union workers, the prevailing wage rate is the nonunion rate.
99

  However, when a PLA is 

                                                                                                                                                 
95

 See Dale Belman et al., Project Labor Agreements, supra note 19, at 7:  ―With PLAs, 

construction users can (and often do) bargain their control of work in exchange for union 

concessions relative to the existing set of local collective bargaining agreements.  Rarely 

do these concessions involve lower wages and benefits.‖  Id.  Wage provisions contained 

in the AFL-CIO‘s National Construction Agreement and 2006 PLA for the construction 

of the new baseball stadium in Washington, D.C., use the wage rates established in 

existing collective bargaining agreements.  See supra notes 77 & 94, respectively.  The 

same procedure is used in the DOE‘s INL Site Stabilization Agreement, supra note 71.   

 
96

 40 U.S.C. §§ 3141-3148. 

 
97

 FAR 22.403-1.  See also U.S. Dept. of Labor, Wage and Hour Division, Fact Sheet 

#66:  The Davis-Bacon and Related Acts (DBRA) (Apr. 2009), available at: 

http://www.dol.gov/whd/regs/compliance/whdfs66.pdf.  Fringe benefits are included in 

the prevailing wage determination. 

 
98

 29 C.F.R. § 1.2. 

 
99

 Id. 
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in effect, the prevailing wage rate is not necessarily the wage rate that will apply to the 

federal construction project.  Instead, it is generally the union wage rate, and paying this 

rate when not otherwise required drives up the cost of federal construction projects.      

Noncompliance with the Davis-Bacon Act is grounds for terminating the contract 

for default.
100

  While a PLA may contain terms, conditions, and other recitals which 

purport to enhance ―compliance with … labor and employment standards,‖ to include 

those covering the payment of wages, such conditions are unnecessary in light of the 

protections already provided for under the contract and required by law.
101

  Furthermore, 

and just as importantly, it is questionable whether the government can even enforce PLA 

provisions against a breaching party because the government is not a party to the PLA.
102

  

                                                                                                                                                 

 
100

 See Quality Granite Construction Co., Inc., supra, note 92, and John B. Kemmel, Inc., 

ASBCA No. 3467, 59-1 BCA ¶ 2235, 159 ASBCA LEXIS 1452.  The authority for 

terminating a construction contract for default due to non-compliance with the Davis-

Bacon Act is FAR 52.222-12 Contract Termination—Debarment, which is an 

independent termination clause separate and apart from the standard default clause used 

in construction contracts. FAR 52.222-12 Contract Termination—Debarment is thus one 

of the legally recognized enforcement mechanisms in federal contracts for dealing with 

Davis-Bacon Act violations.  See JOHN CIBINIC, JR. ET AL., ADMINISTRATION OF 

GOVERNMENT CONTRACTS 917, supra note 92, and FAR 52.249-10 Default (Fixed-Price 

Construction) (no express provision for termination based on a failure to comply with 

other contract terms or conditions).  The other relevant enforcement mechanism is FAR 

52.222-7 Withholding of Funds, which allows the contracting officer to withhold 

payments to prime contractors until their employees and those of their subcontractors are 

paid the wages required by the contract.   

   
101

 The AFL-CIO‘s 2006 PLA for the construction of the new baseball stadium in 

Washington, D.C., supra note 94 states in art. XI that the construction manager is 

authorized to withhold payments to contractors ―who have failed to make full payment 

for wages and fringe benefit contributions required by the Agreement.‖  Id.  This 

provision is similar to FAR 52.222-7 Withholding of Funds, but because it lacks any 

additional protections, it is simply redundant and unnecessary.   
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In any event, the cost of this needless ―added insurance‖ for compliance will ultimately 

be borne by the government, because it will be factored into the contractor‘s price.  

Taxpayer dollars thus ultimately fund compliance measures that, for all intents and 

purposes, mirror or replicate those already provided for and required by law.  

C. Worker Safety and Unsafe Working Conditions
103

 

 

Furthermore, the argument that PLAs are necessary to ensure worker safety and 

improve working conditions fails as well.  Federal law and regulation governing federal 

construction projects have also long since addressed and regulated workers‘ safety and 

unsafe working conditions.  When considering safety and safe working conditions, the 

Occupational Safety and Health Act of 1970, as amended, and the Occupational Safety 

                                                                                                                                                 
102

 See FAR Case 2009-005, supra note 16.  There is no provision in the final rule 

concerning the incorporation of the PLA into the resulting contract.  All that is required is 

the submission of a copy of an executed PLA to the contracting officer.  Id. at 19179.  

 
103

 In 1995, Dr. Charles Culver published a study comparing the fatality rates of union 

and nonunion construction contractors.  See Comparison of Nonunion and Union 

Contractors Construction Fatalities, The National Center for Construction Education and 

Research (May 1995) (copy of report on file with author).  Dr. Culver examined 5,964 

fatalities in the construction industry between 1985 and 1993.  Id. at iii.  The analysis 

accounted for ―factors such as geography, industry group (SIC code), worker age and 

contractor size‖ and ―[t]he results indicated differences, particularly differences in fatality 

rates, for nonunion and union contractors.‖  Id.  The conclusions provided, in part, that:  

there was a ―general [downward] trend … [in] fatality rates‖ for both groups; union 

contractors, however, experienced a ―20 to 57 percent greater [fatality rate]‖ than 

nonunion contractors; ―[i]n several right to work states the percentage of fatalities for 

union contractors was considerably less than that for nonunion contractors;‖ ―smaller 

firms‖ had more fatalities than larger firms, and nonunion contractors had 17 percent 

more fatalities in ―[f]irms with 19 or fewer employees;‖ union contractors had a lower 

percentage of fatalities for younger workers, but a greater percentage of fatalities for 

older workers; nonunion contractors had a greater percentage of fatalities ―from fall 

heights less than 20 feet,‖ but ―for falls greater than 30 feet the reverse is true;‖ nonunion 

contractors suffered more falls during ―roofing activities[,]‖ but ―[f]or steel erection, the 

percentage of falls for union contractors is nearly three times that for nonunion 

contractors.‖  Id. at v.  As Dr. Culver‘s study indicates, construction fatalities are 

influenced by several factors, but there is no escaping the fact that the statistics proved, 

for the period studied, that nonunion labor had a better overall record of fewer fatalities.      



32 

 

and Health Administration‘s (OSHA) implementing regulations come to the forefront of 

the worker safety discussion.  The Occupational Safety and Health Act of 1970, as 

amended, is a major federal law that protects workers from ―recognized hazards [at the 

work place] that are causing or are likely to cause death or serious physical harm.‖
104

  

This law and its implementing OSHA regulations apply to federal construction contracts 

through the permits and responsibilities clause.  Specifically, in the case of both fixed-

price and cost reimbursement construction contracts, the FAR requires that contractors 

obtain all ―necessary licenses and permits, and … comply[] with … [all] laws applicable 

to the performance of work.‖
105

  This mandatory requirement is contained in FAR 

52.236-7 Permits and Responsibilities.  The clause‘s coverage is extremely broad, 

                                                 

 
104

 Occupational Safety and Health Act of 1970, Pub. L. No. 91-596, 84 stat. 1590 (Dec. 

29, 1970) (as amended and codified at 29 U.S.C. §§ 651-678).  Section 4 of the Act (29 

U.S.C. § 653) applies within the United States and ―the Commonwealth of Puerto Rico, 

the Virgin Islands, American Samoa, Guam, the Trust Territory of the Pacific Islands, 

Wake Island, Outer Continental Shelf Islands defined in the Outer Continental Shelf 

Lands Act, Johnston Island, and the Canal Zone and its territories,‖ and § 5 of the Act (29 

U.S.C. § 654) succinctly states the duties of employers with regard to the safety of their 

employees: 

(a) Each employer -- 

(1) shall furnish to each of his employees employment and a place of 

employment which are free from recognized hazards that are causing or 

are likely to cause death or serious physical harm to his employees; 

(2) shall comply with occupational safety and health standards 

promulgated under this Act. 

Id.  See also 29 C.F.R. § 1926 – Safety and Health Regulations for Construction and 29 

C.F.R. § 1910.12 – Construction Work.   

 
105

 FAR 52.236-7—Permits and Responsibilities (NOV 1991).   
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covering all applicable laws and regulations.
106

  Further, noncompliance with the permits 

and responsibilities clause justifies a default termination whenever the noncompliance 

concerns a ―substantial obligation[] under the contract.‖
107

  Accordingly, the Boards of 

Contract Appeals should have little difficulty sustaining a default termination of a 

construction contract on the ground that the contractor did not observe safety rules during 

contract performance.  Such matters are significant and ―substantial obligations‖
108

 that 

will undoubtedly be enforced notwithstanding the fact that the standard default clause for 

construction, FAR 52.249-10, does not contain a specific requirement for complying with 

―other terms and conditions‖ of the contract.
109

  So, yet again, PLAs cannot show an 

additional benefit in terms of worker safety and safe working conditions. 

D. Equal Employment Opportunity 

 

Additionally, Executive Order No. 13502‘s equal opportunity compliance 

requirements via the use of PLAs which contain equal opportunity provisions attempt to 

remedy yet another problem that is already solved.  Without explanation, this policy 

                                                 
106

 See McKenzie Engineering Company, ASBCA No. 53374, 05-02 BCA ¶ 33,090 

(under the permits and responsibilities clause, the Board has ―had little difficulty in 

reading this language to require contractors to assure compliance with relevant laws and 

regulations‖). 

 
107

 Compliance with applicable safety laws and regulations would certainly appear to be a 

―substantial obligation‖ under any federal construction contract, and that obligation is no 

less ―substantial‖ than the requirement to furnish performance and payment bonds in 

Walsh Construction Co. of Ill., supra note 93.   

 
108

 Walsh Construction Co. of Ill., supra note 93.   

 
109

 JOHN CIBINIC, JR. ET AL., ADMINISTRATION OF GOVERNMENT CONTRACTS 917, supra 

note 92 (the absence of the ―other provisions‖ requirement in the construction contract 

default clause does not necessarily mean that a failure to comply with ―other provisions‖ 

cannot be ―a sufficient basis for default termination‖). 
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suggests federal construction projects are not adequately protected from hiring 

discrimination issues.  However, unless exempted,
110

 government contracts are required 

to include FAR 52.222-26 Equal Opportunity.  This clause, which implements Executive 

Order No. 11246,
111

 as amended, already prohibits contractors from ―discriminat[ing] 

against any employee or applicant for employment because of race, color, religion, sex, 

or national origin.‖
112

  Similar to violations of the Davis-Bacon Act and OSHA, 

violations of the equal opportunity clause can result in the contract being terminated for 

default independent of the standard default clause for construction contracts.
113

  Given 

these protections and enforcement mechanisms, which are already based on a 

                                                 
110

 FAR 22.807 exempts the following contracts from Exec. Order No. 11246:  contracts 

―essential to national security;‖ specific contracts exempted by the Deputy Assistant 

Secretary (of Labor); ―transactions of $10,000 or less;‖ ―contracts with state and local 

governments;‖ ―work on or near Indian Reservations;‖ ―facilities not connected with 

contracts;‖ ―indefinite-quantity contracts;‖ and ―contracts with religious organizations.‖  

Id.    

 
111

 Exec. Order No. 11246, 41 C.F.R. § 60-1.4 (2009). 

 
112

 FAR 52.222-26(c)(1). 

 
113

 See FAR 22.809(b) and FAR 52.222-26(c)(9).  See also Pacrim Pizza Company, 

ASBCA No. 51608, 2000-2 BCA ¶ 30,928, 2000 ASBCA LEXIS 82.  Pacrim concerned 

the appeal of a nonappropriated fund contract for ―fast food services‖ that was terminated 

for default upon a finding that the contractor had engaged in sexual harassment at the 

workplace.  Id. at 1.  The contract contained a special clause for equal employment 

opportunity, which authorized termination for ―discrimination in the workplace.‖  Id. at 2.  

The contract also included a special clause requiring compliance with ―all applicable 

MWR regulations now in effect or hereafter promulgated, including all regulations and 

directives of the military installation ….‖  Id. at 3.  Such a directive was in effect and it 

prohibited sexual harassment in the workplace.  Id. at 3-4.  Violations of the latter clause 

were grounds for termination under the contract‘s default clause.  Id. at 2-3.  In denying 

the appeal, the Board concluded that the default termination could be supported by the 

equal opportunity clause and the default clause.  Accordingly, there is no reason to think 

that a Board of Contract Appeals would have any difficulty using the equal opportunity 

clause in a FAR-based construction contract to support a termination based on 

discrimination.  
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longstanding executive order,
114

 there is no need for Executive Order No. 13502‘s equal 

opportunity compliance requirements or PLAs which contain equal opportunity 

provisions.  Thus, Executive Order No. 13502 and PLAs neither expand the equal 

opportunity protections, nor the agencies‘ enforcement remedies in response to 

violations.        

V.  EXAMINING CONSISTENCY WITH OTHER LAWS 

 

A. Pre-emption Under the Supremacy Clause:  A Constitutional Concern
115

 

 It is true, the courts
116

 have held that state and federal governments may require 

PLAs for public construction projects without pre-empting the National Labor Relations 

Act (NLRA).
117

  However, while not per se unconstitutional, constitutional concerns 

regarding pre-emption remain when federal agencies attempt to use PLAs.   

An issue that arises when a state or federal agency imposes union labor 

requirements in a procurement solicitation,
118

 pre-emption appears to be the most difficult 

                                                 
114

 Exec. Order No. 11246 was originally issued on Sept. 24, 1965.  See 30 Fed. Reg. 

12319. 

  
115

 U.S. CONST. art. VI, cl. 2.  The Supremacy Clause states ―This Constitution, and the 

Laws of the United States which shall be made in Pursuance thereof; and all Treaties 

made, or which shall be made, under the Authority of the United States, shall be the 

supreme Law of the Land ….‖  Id. 

 
116

 For pre-emption cases upholding PLA requirements, see Boston Harbor, supra note 5;  

Bldg. & Constr. Trades Dep't, AFL-CIO v. Allbaugh, 295 F.3d 28, 2002 U.S. App. 

LEXIS 14020 (D.C. Cir. 2002); Master Builders of Iowa, Inc. v. Polk County, Iowa et al., 

653 N.W.2d 382, 2002 Iowa Sup. LEXIS 243 (Iowa 2002).  For pre-emption cases 

striking down PLA requirements, see Ohio State Bldg. & Constr. Trades Council v. 

Cuyahoga County Bd. of Comm'rs, 781 N.E.2d 951, 2002 Ohio LEXIS 3209 (Ohio 

2002). 

 
117

 See National Labor Relations Act, infra note 205. 

 
118

 See for example Boston Harbor, supra note 5; Bldg. & Constr. Trades Dep't, AFL-

CIO v. Allbaugh; Master Builders of Iowa, Inc. v. Polk County, Iowa et al.; and Ohio 
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issue for the courts to resolve.  Simply put, the courts distinguish between a government 

entity acting as a ―market participant‖ versus one acting as a ―regulator.‖
119

  If 

determined to be a ―regulator,‖ government action requiring the use of the PLA will pre-

empt the NLRA and will be found unconstitutional.
120

   

 PLA advocates, including a majority of the members of the Federal Acquisition 

Regulatory Council (FAR Council),
121

 argue that the 1993 Boston Harbor
122

 case 

conclusively established the legality of using PLAs on public construction projects.  

However, Boston Harbor only ruled on one very specific legal issue (i.e., pre-emption), 

which was whether a state‘s action in the form of requiring, in a bid specification, the use 

of a PLA in a state construction contract, was pre-empted by the NLRA.
123

  The Court 

held that it was not.
124

  The state could require a PLA as part of a bid specification 

                                                                                                                                                 

State Bldg. & Constr. Trades Council v. Cuyahoga County Bd. of Comm'rs, supra note 

116.  

 
119

 Id. 

 
120

 Ohio State Bldg. & Constr. Trades Council v. Cuyahoga County Bd. of Comm'rs, 

supra note 116.  

 
121

 See 75 Fed. Reg. 19169 (Apr. 13, 2010).  FAR Case 2009-005, which implements 

Exec. Order No. 13502, was ultimately adopted as a final rule by the FAR Council on 

Apr. 13, 2010.  Id.  Given the rule‘s adoption, it is safe to conclude that a majority of the 

members supported the use of PLAs on large-scale federal construction projects.  In 

building its case for PLAs, the FAR Council made clear that ―[t]he Supreme Court has 

rejected arguments that project labor agreements are inappropriate for use by a public 

entity.‖  75 Fed. Reg. 19168, 19169 (Apr. 13, 2010).       

 
122

 Boston Harbor, supra note 5. 

 
123

 Id. at 220. 

 
124

 Id. at 233. 
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without violating the NLRA because the state was acting as a ―market participant‖ where 

its conduct was ―proprietary,‖ and not ―regulatory.‖
125

   

Even though Boston Harbor dealt with a state construction contract requiring a 

PLA, it is instructional to the federal procurement community because federally imposed 

PLA requirements are subject to the same standards.
126

  As discussed in its opinion, the 

Court stated that there are ―two distinct NLRA pre-emption principles.‖
127

  ―The first, 

‗Garmon pre-emption,‘ … forbids state and local regulation of activities that are 

‗protected by § 7 of the [NLRA], or constitute an unfair labor practice under § 8.‘"
128

  

The ―second pre-emption principle, ‗Machinists pre-emption,‘ … prohibits state and 

municipal regulation of areas that have been left ‗to be controlled by the free play of 

economic forces.‘‖
129

  Thus, ―[w]hen … [the Court] say[s] that the NLRA pre-empts state 

law, … [it] mean[s] that the NLRA prevents a State from regulating within a protected 

zone, whether it be a zone protected and reserved for market freedom … or for NLRB 

jurisdiction ….‖
130

  Furthermore, the Court made clear that ―[a] state does not regulate … 

simply by acting within one of these protected areas.‖
131

  A state ―is not subject to pre-

emption‖ when ―it owns and manages property [and] … must interact with private 

                                                 
125

 Id. at 232-233. 

 
126

  Bldg. & Constr. Trades Dep't, AFL-CIO v. Allbaugh, supra note 116. 

 
127

 Boston Harbor, supra note 5, at 224. 

 
128

 Id. 

 
129

 Id. at 225. 

 
130

 Id. at 226-227. 

 
131

 Id. at 227. 
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participants in the marketplace.‖
132

  The state is simply acting as a ―market 

participant.‖
133

  

From the federal agencies‘ perspective, Boston Harbor left one important 

question unanswered:  Can an executive order establish a PLA policy for federal 

construction contracts without being pre-empted by the NLRA?  The D.C. Court of 

Appeals answered that question nine years later.  In 2002, the D.C. Court of Appeals in 

                                                 
132

 Id.  See also Herbert R. Northrup & Linda E. Alario, Government-Mandated Project 

Labor Agreements in Construction, The Institutional Facts and Issues in Key Litigation:    

Moving Toward Union Monopoly on Federal and State Financed Projects, supra note 66, 

at 60-61.  In their article, the authors discuss the difficulty in reconciling the U.S. 

Supreme Court‘s pre-emption holding in Wisconsin Dept. of Industry v. Gould Inc., 475 

U.S. 282, 1986 U.S. LEXIS 13 (1986), with its pre-emption holding in Boston Harbor, 

supra note 5. 

 

Gould involved a Wisconsin regulation debarring repeat violators of the 

NLRA from doing business with the State.  Clearly, Wisconsin was acting 

as a market participant, just as the MWRA acted in Boston Harbor.  

 

The difference in the results of the Court‘s decisions in the two cases 

stemmed from the Court‘s perception of the motivation for the State 

policies.  In Gould, the Court found that the ―manifest purpose‖ of the 

regulation was to set labor policy.  By contrast, the Court observed there 

was ―no question but that the MWRA was motivated by considerations of 

efficiency and cost.  Where this near-telepathic certainty about motivation 

was derived is unclear.  Moreover, it is obviously mistaken since the 

MWRA-directed project agreement, by its terms excluded the right of 

open shop builders to bid successfully on the project unless they were 

willing to operate within the bounds of the more costly methods of 

unionized contractors.  As a result of the Boston Harbor decision, the 

State [sic] of preemption in areas involving the NLRA appears to depend 

on a line between regulation and market participation, which turns on 

nebulous notions of administrative intent and political motivation. 

 

Id. at 60-61.   

 
133

 Boston Harbor, supra note 5, at 229. 
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Bldg. & Constr. Trades Dep't, AFL-CIO v. Allbaugh,
134

 reviewed a very similar case 

involving President Bush‘s Executive Order No. 13202,
135

 which instructed federal 

agencies that they generally could not ―require or prohibit‖ PLAs on federal construction 

projects.
136

  Despite the arguments of the appellant labor organizations that the executive 

order was pre-empted by the NLRA because it was regulatory, the court disagreed and 

held that the executive order was ―proprietary policy‖ designed to affect only those 

construction projects in which the federal government had an interest (i.e., federally-

funded projects).
137

  In so holding, the court reversed the district court‘s holding that the 

                                                 
134

 Bldg. & Constr. Trades Dep't, AFL-CIO v. Allbaugh, supra note 116.  The 

construction project in Allbaugh concerned the ―Woodrow Wilson Bridge Construction 

Project,‖ which required the ―replace[ment of] a drawbridge over the Potomac River.‖  

Id. at 31.  The construction contract was financed with federal funds and had originally 

contemplated the use of a PLA, but that position changed following the issuance of Exec. 

Order No. 13202 on Feb. 17, 2001, which repealed President Clinton‘s Presidential 

Memorandum that had authorized the use of PLAs on federal construction projects.   

 
135

 Exec. Order No. 13202, supra note 3.  

 
136

 Id. § 1.   

 
137

 Bldg. & Constr. Trades Dep't, AFL-CIO v. Allbaugh, supra note 116, at 36.   See also 

Cheralynn M. Gregoire, AFL-CIO v. Allbaugh:  The D.C. Circuit Limits the President's 

Authority to Influence Labor Relations, 19 GA. ST. U. L. REV. 1167 (2003).  Ms. Gregoire 

provided the following summary of the Allbaugh decision in her article:  

According to the court, an executive order is only regulatory when it 

"'addresses employer conduct unrelated to the employer's performance of 

contractual obligations to the [Government].'"  Therefore, the Order was 

not regulatory because it "did not address the use of PLAs on projects 

unrelated to those in which the Government has a proprietary interest."  

Thus, the court held that the President has constitutional authority to issue 

the Order as an expression of executive proprietary policy not subject to 

NLRA preemption.  BTCD filed a petition for certiorari with the Supreme 

Court on October 2, 2002, but certiorari was denied in January 2003.   

Id. at 1194. 
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executive order was labor regulation pre-empted by the NLRA under the Machinists pre-

emption principle.
138

  Thus, the result was a win for nonunion labor because President 

Bush‘s executive order remained in place, which generally prohibited the use of PLAs on 

federal construction projects.   

Allbaugh has been relied upon by courts in several jurisdictions to uphold state-

required PLA requirements.
139

  Even though Allbaugh has been criticized by at least one 

state court, such criticism is unpersuasive because it attempts to limit the scope of the 

―market participant‖ exception.
140

  Furthermore, in terms of pre-emption and the ―market 

participant‖ exception, there is no fundamental difference between executive orders that 

                                                 
138

 Bldg. & Constr. Trades Dep't, AFL-CIO v. Allbaugh, supra note 116, at 34, 36.    

 
139

 Allbaugh has been cited favorably by the 7
th

 Circuit (see N. Ill. Chapter of Assoc. 

Builders & Contrs., Inc. v. Lavin, 431 F.3d 1004, 2005 U.S. App. LEXIS 26905 (7th Cir. 

2005) (state statute requiring the use of a PLA on construction of renewable fuel plants 

was not pre-empted by the NLRA because the statute was not regulatory—it did not 

―seek to affect labor relations generally[,]‖ but rather only those projects that are paid for 

by the state)) and the Iowa Supreme Court in Master Builders of Iowa, Inc. v. Polk 

County, Iowa et al., supra note 116 (state‘s county board of supervisors‘ decision to 

adopt the use of a PLA on a state construction project was not a regulatory act pre-

empted by the NLRA because the state action was ―proprietary in nature‖). 

 
140

 See Ohio State Bldg. & Constr. Trades Council v. Cuyahoga County Bd. of Comm'rs, 

supra note 116.  The Ohio Supreme Court in Cuyahoga was confronted with the issue of 

whether a newly enacted state law prohibiting the use of PLAs on public improvement 

projects was pre-empted by the NLRA.  In holding that the state‘s action was pre-empted 

by the NLRA, the court criticized and disagreed with the Allbaugh decision.  The court‘s 

criticism of the Allbaugh decision appears to stem from its unwillingness to accept the 

scope of the market participant exception, namely its availability to state and federal 

governments.  The court essentially argued that there is a difference between a state‘s 

case-by-case decisions whether to use a PLA on a state construction project and a state‘s 

law or procurement policy that addresses the PLA issue and establishes a final rule on 

that issue for all state construction projects.  However, the state, in both cases, is still 

managing its own property and acting as a market participant.      
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prohibit or encourage the use of PLAs.
141

  What matters in the instant case is whether 

Executive Order No. 13502 affects labor policy generally as opposed to taking a position 

and imposing a requirement on only those projects that the federal government funds.
142

  

Accordingly, Executive Order No. 13502 and FAR Case 2009-005 should not be pre-

empted by the NLRA.  The federal government is simply acting as a ―market 

participant.‖
143

   

B. Full and Open Competition Under the Competition in Contracting Act 

1.  The Standard  

Competition
144

 in contracting is one of the important ―pillars‖ of the U.S. 

procurement system,
145

 yet Executive Order No. 13502 and FAR Case 2009-005 ignore 

                                                 
141

 See Bldg. & Constr. Trades Dep't, AFL-CIO v. Allbaugh, supra note 116, at 35.  As 

indicated below, it does not appear that the court‘s decision would have changed had the 

executive order in question encouraged the use of PLAs.  

 

We agree with the Government that there simply is ―no logical 

justification‖ for holding that ―if an executive order establishes a 

consistent practice regarding the use of PLAs, it is regulatory even though 

the only decisions governed by the executive order are those that the 

federal government makes as [a] market participant.‖ 

 

Id.  

 
142

 Id. 

 
143

 Id. at 35-36. 

 
144

 Competition in contracting has existed as a statutory requirement since the late 1940‘s.  

See Armed Services Procurement Act of 1947, Pub. L. No. 413, ch. 65, sec. 3, 62 stat. 21, 

22 (Feb. 19, 1948) (―full and free competition‖); Federal Property and Administrative 

Services Act of 1949, Pub. L. No. 152, ch. 288, sec. 303, 63 stat. 377, 395 (Jun. 30, 1949) 

(―full and free competition‖); and JOHN CIBINIC, JR. & RALPH C. NASH, JR., FORMATION 

OF GOVERNMENT CONTRACTS (3d ed. 1998). 
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this important and well-established procurement law and policy.
146

  Full and open 

competition has been a statutory and regulatory requirement for most federal 

procurements since the passage of CICA
147

 and its implementation in the FAR.
148

  As 

implemented by the FAR, this law generally provides that all interested offerors will be 

allowed to compete for federal contract opportunities.
149

  Offerors usually become aware 

of these contract opportunities through agency-posted notices in the Government Point of 

Entry (GPE) located at Federal Business Opportunities (FedBizOpps).
150

  However, even 

though an agency‘s notice has characterized the acquisition as being fully open to all 

interested offerors, it is important to understand that full and open competition is not 

necessarily as broad as one might think.  There are legally recognized exceptions to the 

rule,
151

 as well as limitations related to performance requirements and responsibility 

matters.   

                                                                                                                                                 
145

 See Steven L. Schooner, Desiderata:  Objectives for a System of Government Contract 

Law, 11 PUB. PROCUREMENT L. REV. 103, 104 (2002).    

 
146

 Exec. Order No. 13502, supra note 3, and FAR Case 2009-005, supra note 16.  

 
147

 Competition in Contracting Act of 1984, Pub. L. No. 98-369, title VII, 98 stat. 1175 

(Jul. 18, 1984) (codified as amended in scattered sections of 10 and 41 U.S.C.). 

 
148

 FAR Part 6—Competition Requirements.  

 
149

 Id.  FAR 9.405 provides that contractors ―debarred, suspended, or proposed for 

debarment‖ or ―included in the EPLS‖ (excluded parties list system) are generally 

ineligible to compete.   

 
150

 See FAR Part 5—Publicizing Contract Actions. 

 
151

 See FAR Subpart 6.3, which authorizes the agency to limit competition for the 

following reasons:  ―only one responsible source,‖ ―unusual and compelling urgency,‖ 

―industrial mobilization,‖ ―international agreement,‖ ―authorized or required by statute,‖ 

and ―public interest.‖  Id. 
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2. Limiting Competition Through Agency Requirements 

  

Initially, it is important to note that government contracts consist of two stages, 

formation stage and administration stage,
152

 because Executive Order No. 13502 allows, 

and its implementing regulation FAR Case 2009-005 provides, that the federal agency 

may require a PLA prior to award (i.e., formation stage) or post award (i.e., 

administration stage).  The distinction is relevant because the GAO will only question 

restrictions on competition in the formation stage.  Thus, pre-award PLAs are the focus.  

In the formation stage, the Government seeks offers for its requirements by issuing a 

solicitation.
153

  All solicitations contain requirements related to the performance of work 

required under the resulting contract, as well as requirements related to the responsibility 

of the offerors.
154

  These pre-award requirements are generally set forth in specifications 

(i.e., product and performance-specific requirements), and provisions (i.e., other terms 

and conditions) that may include ―special standards‖ of responsibility in addition to the 

general standards that apply in every solicitation.
155

  Furthermore, these requirements, by 

                                                 
152

 See JOHN CIBINIC, JR. & RALPH C. NASH, JR., FORMATION OF GOVERNMENT 

CONTRACTS, supra note 144, and JOHN CIBINIC, JR. ET AL., ADMINISTRATION OF 

GOVERNMENT CONTRACTS, supra note 92. 

 
153

 Solicitation requirements are contained in the part of the FAR that applies to, and 

governs, the contracting method being utilized for the acquisition.  See for example FAR 

Part 12—Acquisition of Commercial Items, Part 13—Simplified Acquisition Procedures, 

Part 14—Sealed Bidding, and Part 15—Contracting by Negotiation. 

 
154

 See 10 U.S.C. § 2305(a)(1), FAR 11.002, and infra note 155.   

 
155

 To be eligible for award, an offeror must be deemed ―responsible‖ by the contracting 

officer.  FAR 9.103.  In the absence of any ―special standards of responsibility‖ that may 

be required by the solicitation, offerors will be deemed ―responsible‖ for award if they 

can satisfy the general criteria listed in FAR 9.104-1, which, inter alia, require ―adequate 

financial resources,‖ a ―satisfactory performance record,‖ and ―the necessary 
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their nature, will discourage some offerors from competing for the contract.
156

  For 

example, a solicitation to construct a new federal building will likely attract construction 

contractors, but not major weapons systems contractors.  Such a requirement does restrict 

competition, but that is not the legal test.  Rather, the test is whether the requirement is 

―unduly restrictive of competition.‖
157

  As such, whether an agency‘s requirements are 

                                                                                                                                                 

organization … and technical skill‖ to perform the work.  Id.  The FAR‘s prescription for 

using ―special standards‖ of responsibility is set forth in FAR 9.104-2. 

 
156

 A.T. Kearney, Inc., B-225708, May 7, 1987, 87-1 CPD ¶ 490, 1987 U.S. Comp. Gen. 

LEXIS 1148 (evaluation criterion requiring offerors to be knowledgeable of the agency‘s 

sites was neither restrictive nor ―unduly restrictive‖ of competition because the 

information was publicly available which negated any claim of competitive 

disadvantage).  The GAO stated that:  

 

While any specification or solicitation requirement is restrictive in the 

sense that something is required of offerors, we only consider protests of 

restrictions that have an effect on competition, such as where a restriction 

works to the disadvantage of a protester in seeking to contract with an 

agency.  See Mid-Atlantic Service & Supply Corp., B-218416, July 25, 

1985, 85-2 CPD P86.  Such a specification may be unduly restrictive.  

 

Id. at 6. 

 
157

 See Trident World Systems, Inc., B-400901, Feb. 23, 2009, 2009 U.S. Comp. Gen. 

LEXIS 36, at 4 (an additional requirement for target ―scoring hardware and services‖ 

contained in a solicitation to acquire a ―remotely piloted vehicle target system‖ was not 

―unduly restrictive‖ of competition because the requirement was reasonably necessary to 

satisfy the agency‘s needs).  In approving the requirement, the GAO noted that: 

 

In preparing a solicitation, a contracting agency must specify its needs and 

solicit offers in a manner designed to obtain full and open competition and 

may include restrictive provisions or conditions only to the extent that 

they are necessary to satisfy the agency's needs.  10 U.S.C. § 2305(a)(1) 

(2000).  A contracting agency has the discretion to determine its needs and 

the best method to accommodate them.  Because any specification or 

solicitation requirement is restrictive in the sense that something is 

required of offerors, we only consider protests of restrictions that have an 

effect on competition, such as where a restriction precludes a firm from 

competing or works to its disadvantage in a competition.   

 

http://www.lexis.com/research/buttonLink?_m=c439c2e1a71cdc46cc6878ef0f059485&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b87-1%20Comp.%20Gen.%20Proc.%20Dec.%20P490%5d%5d%3e%3c%2fcite%3e&_butType=1&_butStat=0&_butNum=3&_butInline=1&_butinfo=.ns%3bnumber%28B-218416%29%3b.fu&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVtz-zSkAA&_md5=8141ddb8e1544002af757fd576a6035e
http://www.lexis.com/research/buttonTFLink?_m=7dba3c331f5306c1fa6c1157f1c25ddd&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2009%20U.S.%20Comp.%20Gen.%20LEXIS%2036%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=1&_butInline=1&_butinfo=10%20USC%202305&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVtz-zSkAA&_md5=3782444721fa5f5d531291df6e50a042
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―unduly restrictive of competition‖ turns on the reasonableness of the agency‘s needs, 

which must ―withstand logical scrutiny.‖
158

  Given the evidence that PLAs restrict 

competition, increase construction costs, cannot guarantee ―labor-management stability,‖ 

and have no effect on ―labor and employment standards,‖ federal agencies will be hard 

pressed to demonstrate ―a reasonable need‖ to use a PLA.  

3. GAO‘s Likely Response to PLA Requirements 

Unless the GAO decides to break from its current view and position that union 

labor can be required on federal construction contracts,
159

 we should generally expect the 

GAO to approve the use of PLAs.  This conclusion is based on the GAO‘s evolving view 

of union labor requirements.
160

  Specifically, the organized labor pendulum has shifted 

from a narrow view that such preferences are ―unduly restrictive‖ of competition to the 

broader view that union labor requirements can qualify as a legitimate, responsibility 

standard.   

In light of the GAO‘s numerous opportunities to examine ―unduly restrictive‖ 

solicitation provisions in the bid protest arena, it will likely deny protests when the 

agency‘s decision is reasonable and the protester suffers no prejudice as a result of the 

agency‘s use of such provision.
161

  In the case of PLAs, when the agency decides to 

require the use of a PLA on a federal construction contract, that decision will result in a 

                                                                                                                                                 

Id. at 3-4. 

 
158

 Id. at 6. 

 
159

 See infra notes 165, 167, 172 & 174. 

 
160

 This evolving view has also been characterized as ―ambiguous and contradictory.‖  

Maurice Baskin, The Case against Union-Only Project Labor Agreements on 

Government Construction Projects, supra note 82, at 124 & n.30.  

 
161

  Trident World Systems, Inc., supra note 157. 
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solicitation requirement.
162

  To be enforceable, that requirement must not be ―unduly 

restrictive of competition.‖
163

         

Originally, the Comptroller General‘s view on requiring union labor on federal 

construction and maintenance and repair contracts in the 1950‘s and 1960‘s reflects the 

FAR‘s policy that the Government should remain neutral in such matters.
164

  The seminal 

case on union-only requirements is Comptroller General Warren to the Architect of the 

Capitol,
165

 which stated that ―[n]o statute requires the employment of union labor by 

Government contractors, and generally there would be no legal justification for the 

rejection of the lowest bid received solely because of the fact that the low bidder may not 

employ union labor.‖
166

  Further, the Comptroller General observed that:  

                                                 

 
162

 See FAR 22.505.  

 
163

 See Trident World Systems, Inc., supra note 157, at 6. 

 
164

 See FAR 22.101-1(b)(1) (May 13, 2010).  See also S. 90, Government Neutrality in 

Contracting Act (Jan. 6, 2009) and H.R. 983, Government Neutrality in Contracting Act 

(Feb. 11, 2009).  Had either bill survived and become law, it would have been unlawful 

for an agency to ―require or prohibit‖ the use of a PLA on a federal construction project.  

Id. 

   

165
 Comptroller General Warren to the Architect of the Capitol, B-109270, May 2, 1952, 

31 Comp. Gen. 561, 1952  U.S. Comp. Gen. LEXIS 150 (possible labor unrest between 

nonunion and union contractors is not a valid ground to cancel an award to a nonunion 

contractor).  The Comptroller General was asked to review the propriety of awarding a 

sealed bid contract to a nonunion contractor to paint the exterior of the U.S. Capitol.  The 

agency‘s concern with the award was based on ―the possibility of labor difficulties‖ 

between the contractor‘s nonunion laborers and union laborers who happened to be 

working on another project in the general vicinity.  Id. at 1.  The Comptroller General 

saw no problem with the award, which was made to the responsible bidder with the 

lowest price.  Id.              

 
166

 Id. at 2-3. 
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The Congress has enacted various statutes dealing with 

labor standards to be observed by Government contractors, 

among them the Davis-Bacon Act, 49 Stat. 1011, 40 U.S.C. 

276a et seq., requiring the payment of minimum wages, the 

Eight-Hour Law, 37 Stat. 137, 40 U.S.C. 321-326, 

forbidding work in excess of eight hours a day without 

overtime pay, and the Anti-Kick-back Act, 60 Stat. 37, 40 

U.S.C. 276b, c, prohibiting rebates of wages by employees.   

Id. at 2.  A union-only labor standard did not exist within that legislative framework.           

 

The Comptroller General‘s concern over the inclusion of ―union-only‖ type 

requirements in solicitations continued through 1962, which marked the date of another 

important case involving union labor requirements—To the Secretary of Defense.
167

  In 

that case, the Comptroller General was asked to review a new labor clause proposed by 

the DOD and NASA.
168

  The clause incorporated the terms of a project stabilization 

agreement between multiple contractor associations, local building and trades counsel, 

                                                 
167

 To the Secretary of Defense, B-148930, Jul. 2, 1962, 42 Comp. Gen. 1, 1962 U.S. 

Comp. Gen. LEXIS 103 (proposed use of labor clause incorporating the terms of a 

project stabilization agreement did not obtain approval from the Comptroller General).  

The labor clause at issue in the case was designed to apply to all construction contractors 

(union and nonunion) to counter rising costs and delay problems encountered by the 

DOD and NASA in their construction contracts at Cape Canaveral, Florida.  Specifically, 

a President‘s Commission was assembled to study the project stabilization agreement and 

it concluded that such agreement ―‗will result directly in lower construction costs, will 

permit economies arising from the standardization of shifts, holidays and overtime 

arrangements, and will facilitate construction operations by providing more uniform 

conditions on a project of extended duration.‘"  Id. at 7.  The project stabilization 

agreement required ―that wage rates and fringe benefits shall be in accordance with local 

union collective bargaining agreements‖ and established work hours, overtime rates, and 

grievance procedures.  Id. at 3-4.  The Comptroller General did not approve the use of the 

labor clause because it concluded that it ―impose[d] further or additional requirements‖ 

than those ―of the same general character‖ already ―specifically authorized [by Congress 

for] … inclusion in Government contracts.‖  Id. at 9.  This conclusion was supported by 

identifying those labor laws which were enacted by Congress (i.e., ―Davis-Bacon Act, 40 

U.S.C. 276a,‖ ―the Eight-Hour Laws, 40 U.S.C. 321‖).  Id. at 5-6.   

 
168

 To the Secretary of Defense, supra note 167, at 1-3. 
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and the AFL-CIO ―concerning wages and other employment conditions and practices.‖
169

  

In concluding that the clause ―restrict[ed] competition and increas[ed] cost[s],‖ and was 

―not in conformity with the general statutes governing Government contracting,‖ the 

Comptroller General disapproved the use of the proposed labor clause.
170

  However, if 

the agencies still believed that the clause was needed, they could seek approval for its use 

under Public Law No. 85-804, which allows contracts to be modified ―without regard to 

other provisions of law relating to the making, performance, amendment, or modification 

of contracts, whenever ... the national defense will be facilitated thereby.‖
171

   

While it would appear from the above-cited cases that the GAO has settled the 

law on the use of PLAs and union-only preferences in federal procurement, such an 

assumption would be incorrect.  The GAO has modified its position in that it now allows 

federal agency prime contractors to reject nonunion subcontractor offerors on 

responsibility grounds,
172

 and that it views ―[t]he potential for labor unrest [a]s a 

                                                 

 
169

 Id. at 3-4. 

 
170

 Id. at 8-10. 

 
171

 Id. at 10-11.  Pub. L. No. 85-804 is codified at 50 U.S.C. §§ 1431-1435.   

 
172

 Motley Construction Co., Inc., B-204037, Dec. 14, 1981, 81-2 CPD ¶ 465, 1981 U.S. 

Comp. Gen. LEXIS 19.  The Comptroller General determined that it was proper under 

the ―Federal norm‖ for a prime contractor who was contracting ―for‖ the Government to 

require its subcontractors to use union labor on the project.  Id. at 3-4.  The prime 

contractor successfully argued that the labor agreement requirement was necessary to 

prevent ―a strike … [or] work stoppage.‖  Id. at 1-2, 4.  Note:  The Comptroller General‘s 

jurisdiction over this type of subcontractor protest was established in Optimum Systems, 

Inc., B-183039, Mar. 19, 1975, 75-1 CPD ¶ 166 (GAO‘s limited bid protest jurisdiction 

over subcontract awards was clarified and redefined to also include awards made by 

prime contractors ―for‖ the Government, such as subcontract awards made by an 

agency‘s operating management prime contractor).  The GAO later changed its policy in 

1995 as announced in Compugen, Ltd., B-261779, Sept. 5, 1995, 95-2 CPD  ¶ 103, 1995 
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legitimate interest in the evaluation of a prospective awardee's responsibility.‖
173

  Thus, a 

new, union friendly rule emerged.       

The GAO applied the same responsibility rule in Anderson Wood and 

Construction Co., Inc.
174

  In that case, the GAO stated that the prime contractor‘s policy 

was ―consistent with the Federal norm so long as …. [the prime contractor] permits 

nonunion bidders to compete for these contracts and affords them the opportunity to seek 

prehire agreements with the unions.‖
175

  Furthermore, the GAO stated that ―a potential 

contractor's ability or inability to avoid conflicts with onsite labor organizations is a 

matter of responsibility.‖
176

   

   Thus, it is reasonable to assume that the GAO will continue to allow union-only 

restrictions in solicitations when it believes that such restrictions are legitimate (e.g., to 

                                                                                                                                                 

U.S. Comp. Gen. LEXIS 583 (consistent with the Court of Appeals for the Federal 

Circuit‘s decision in U.S. West Comms. Servs., Inc. v. United States, 940 F.2d 622 (Fed. 

Cir. 1991), GAO will no longer exercise bid protest jurisdiction over subcontract awards 

made by prime contractors ―for‖ the Government ―unless request[ed] by the federal 

agency concerned‖).      

  
173

 Id. at 5. 

 
174

 Anderson Wood and Construction Co., Inc., B-207441, Jun. 2, 1983, 83-1 CPD ¶ 595, 

1983 U.S. Comp. Gen. LEXIS 1080 (prime contractor‘s requirement for its non-union 

subcontractors to execute labor agreements with local unions is not ―unduly restrictive‖ 

of competition).  The Department of Energy‘s (DOE) construction management 

contractor executed a collective bargaining agreement with local unions covering 

electrical upgrade work at DOE‘s Idaho National Engineering Laboratory.  Id. at 1-2.  

The prime contractor in turn required all of its subcontractors to reach similar agreements 

with the unions, thus requiring the subcontractors to use union personnel.  Id. at 2.    

       
175

 Id. at 8.   

 
176

 Id. at 9-10.     
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prevent labor difficulties) and necessary to evaluate an offeror‘s responsibility.
177

  While 

this rule may seem straightforward to some, each requirement—legitimacy of the interest 

and evaluating the offeror‘s responsibility—requires additional analysis.  As discussed 

below, legitimacy is a factual question that should be fully documented and justified in 

writing to prevent arbitrary and capricious determinations regarding the need for union 

labor.  On the other hand, evaluating the offeror‘s responsibility involves factual 

information as well as procedural and substantive compliance.  Specifically, imposing a 

PLA requirement goes beyond general responsibility matters.  Such a requirement is a 

special responsibility standard that must comply with FAR Part 9 and CICA.           

C. Evaluating Responsibility  

 

To be eligible for the award of a federal contract, the offeror who is being 

proposed for award must be deemed responsible by the contracting officer.
178

  In most 

                                                 
177

 On October 5, 2009, the GAO was again confronted with the PLA issue in the protest 

of North Branch Construction, Inc., B-4020452, Jan. 13, 2010 (GAO dismissed the 

protest following the agency‘s decision to take corrective action by cancelling the 

solicitation).  North Branch Construction, Inc., is, to date, the most recently resolved 

GAO protest of a federal agency‘s attempt to require the use of a PLA on a federal 

construction project.  According to the protest filed by North Branch Construction, Inc., 

which is available at:  http://www.thetruthaboutplas.com/2009/11/06/first-project-labor-

agreement-under-obama-administration-cancelled/, the Department of Labor attempted to 

impose, without FAR implementing guidance, a PLA requirement on a $10 million 

federal construction project following the issuance of Exec. Order No. 13502.  Id. at 15.  

The solicitation called for the construction of multiple buildings at the Manchester Job 

Corps Center in Manchester, New Hampshire and was issued as an invitation for bids 

(i.e., sealed bidding).  Id. at 3 and exh.1.  It also required the awardee to enter into a PLA 

as a condition for award.  Id. at 4 and exh.1.  The protester was a nonunion contractor and 

it argued, inter alia, that the PLA requirement violated CICA and that the Department of 

Labor had not justified the need for the PLA requirement.  Id. at 14.  The Department of 

Labor cancelled the procurement by informing GAO that it would take corrective action.     

  
178

 FAR 9.103.  There are a few exceptions to this rule which come into play for contracts 

with ―[f]oreign, [s]tate, or local governments,‖ ―other U.S. Governmental agencies or 

http://www.thetruthaboutplas.com/2009/11/06/first-project-labor-agreement-under-obama-administration-cancelled
http://www.thetruthaboutplas.com/2009/11/06/first-project-labor-agreement-under-obama-administration-cancelled
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cases, this determination is made by examining whether the offeror:  1) ―ha[s] adequate 

financial resources to perform the contract;‖ 2) is ―ab[le] to comply with the required or 

proposed delivery or performance schedule;‖ 3) ―ha[s] a satisfactory performance 

record;‖ 4) ―ha[s] a satisfactory record of integrity and business ethics;‖ 4) ―ha[s] the 

necessary organization, experience … applicable to materials to be produced or services 

to be performed;‖ 5) ―ha[s] the necessary production, construction, and technical 

equipment and facilities;‖ and 6) is ―otherwise qualified and eligible to receive an award 

under applicable laws and regulations.‖
179

  However, there may be times when it is 

necessary for the agency to require the potential awardee to satisfy special responsibility 

standards.
180

  For example, a special responsibility standard may be needed when the 

contract requires ―unusual expertise or specialized facilities.‖
181

  The distinction between 

general and special responsibility criteria is significant from a bid protest perspective in 

that the GAO will generally decline to get involved with general responsibility 

determinations because they are ―largely committed to the contracting officer‘s 

discretion.‖
182

    

An agency‘s decision to require a PLA on a federal construction project will 

result in a solicitation requirement for the PLA.  When the requirement must be satisfied 

by ―the apparent successful offeror‖ before award pursuant to FAR 22.505, FAR 52.222-

                                                                                                                                                 

instrumentalities,‖ and ―[a]gencies for the blind or other severely handicapped.‖  FAR 

9.102. 

 
179

 FAR 9.104-1. 

 
180

 FAR 9.104-2. 

 
181

 Id. 

 
182

 See 4 C.F.R. § 21.5(c).  
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33 Alternate I, and FAR 52.222-34, there should be little debate over whether such 

requirement constitutes a responsibility requirement.
183

  It clearly concerns the offeror‘s 

ability to perform as measured by the offeror‘s organization and experience.  The deeper 

question is whether the pre-award PLA requirement is a special responsibility standard, 

as opposed to a general responsibility standard.  If the requirement is a special 

responsibility standard, the agency must observe and comply with the applicable rules 

governing the use of such standards. 

The GAO has had several opportunities to review special responsibility standards 

and their impact on competition.
184

  These special standards, or in the GAO‘s vernacular, 

―definitive responsibility criteri[a],‖
185

 are both ―specific and objective‖ and can be either 

―qualitative or quantitative.‖
186

  They are designed ―to measure an offeror‘s ability to 

perform a contract‖ and the agency must ―inform offerors [in the solicitation] that they 

must demonstrate compliance with the standard as a precondition to receiving the 

award.‖
187

  Special responsibility standards can, however, ―unduly restrict‖ competition 

                                                 

 
183

 FAR Case 2009-005, supra note 16, created FAR 22.505, FAR 52.222-33 Alternate I, 

and FAR 52.222-34 and they each became part of the final rule. 

 
184

 T. F. Boyle Transportation, Inc., B-310708, B-310708.2, Jan. 29, 2008, 2008 CPD ¶ 

52, 2008 U.S. Comp. Gen. LEXIS 55, and  Navajo Nation Oil & Gas Company, B-

261329, Sept. 14, 1995, 95-2 CPD ¶ 133, 1995 U.S. Comp. Gen. LEXIS 592.   

 
185

 See T. F. Boyle Transportation, Inc., supra note 184, at 10. 

 
186

 Id. 

 
187

 Id.  See also Pond Security Group Italia, JV, B-400149.3, Dec. 22, 2008, 2008 U.S. 

Comp. Gen. LEXIS 212 (requirement to submit license prior to award treated as a special 

responsibility requirement).  See also Vador Ventures, Inc., B-296394, B-296394.2, Aug. 

5, 2005, 2005 U.S. Comp. Gen. LEXIS 156, at 5-8 (specific experience qualifications of 

key personnel required prior to award constituted a special standard of responsibility). 
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when the special requirements go beyond what the agency truly needs.
188

  For example, 

in Navajo Nation Oil & Gas Company,
189

 the GAO, in sustaining the protest of a 

solicitation to supply fuel, believed that the agency‘s use of a special responsibility clause 

that ―imposed‖ special ―experience requirements‖ on certain offerors had no rational 

basis, and thus ―unduly restricted‖ competition.
190

                   

Imposing a pre-award PLA requirement in a solicitation should be viewed as a 

special responsibility standard.  Such a requirement is ―specific and objective‖ in that the 

offeror proposed for award must ―submit a copy of the [negotiated] project labor 

agreement prior to contract award.‖
191

  Furthermore, the pre-award PLA that must be 

executed and submitted to the contracting officer is required to satisfy six specific 

criteria, to include the ―no strike‖ provision, which are clearly going to be reviewed by 

                                                                                                                                                 

  
188

 See Navajo Nation Oil & Gas Company, supra note 184.  

 
189

 Id.  

 
190

 Id.  The GAO stated the rule as follows: 

 

Under CICA, an agency is required to specify its needs and solicit offers 

in a manner designed to achieve full and open competition, so that all 

responsible sources are permitted to compete. 10 U.S.C. § 

2305(a)(1)(A)(i). A contracting agency may include restrictive provisions 

or conditions only to the extent necessary to satisfy the agency's needs. 10 

U.S.C. § 2305(a)(1)(B)(ii).  In this regard, an agency may reasonably 

restrict competition through the use of standards of responsibility in 

addition to the general standards set forth in FAR § 9.104-1, so long as 

these special standards of responsibility are needed to meet the agency's 

minimum needs, that is, to provide assurance that the contract will be 

adequately performed. 

 

Id. at 5. 

 
191

 FAR 52.222-33 Alternate I, ¶¶ (b) and (e). 
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the contracting officer prior to award.
192

  This ―Go/No Go‖ pre-award standard is specific 

and objective, and is not analogous to pre-award requirements calling for the submission 

of ―prescreening‖ capabilities that will be evaluated post-award.
193

  Furthermore, the 

PLA provides proof that the offeror‘s organization will largely be comprised of union 

personnel which, based on the contracting officer‘s determination, is needed for the 

particular construction project to ―achieve economy and efficiency.‖
194

  The requirement 

for union labor is clearly above and beyond the general responsibility standards required 

for most construction projects, thus signifying that the requirement is more than a general 

responsibility standard.  Thus, the burden will be on the agency to demonstrate that the 

                                                 

 
192

 FAR Case 2009-005 established the following six criteria, which are found in FAR 

22.504(b) and FAR 52.222-33(c):   

 

1) Bind the offeror and all subcontractors engaged in construction on the 

construction project to comply with the project labor agreement; 

2) Allow the offeror and all subcontractors to compete for contracts and 

subcontracts without regard to whether they are otherwise parties to 

collective bargaining agreements; 

3) Contain guarantees against strikes, lockouts, and similar job 

disruptions; 

4) Set forth effective, prompt, and mutually binding procedures for 

resolving labor disputes arising during the term of the project labor 

agreement; 

5) Provide other mechanisms for labor-management cooperation on 

matters of mutual interest and concern, including productivity, quality of 

work, safety, and health; and 

6) Fully conform to all statutes, regulations, Executive Orders, and agency 

requirements. 

 

Id. 

  
193

 See T. F. Boyle Transportation, Inc., supra note 184, at 10-11.  

 
194

 Exec. Order No. 13502, supra note 3, § 3. 
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PLA requirement protects a legitimate interest,
195

 and that its decision is rationally or 

reasonably based such that it can ―withstand logical scrutiny.‖
196

  Overcoming that 

burden will be tremendously difficult for the federal agencies because PLAs cannot 

―achieve economy and efficiency‖ and ―labor-management stability,‖ or guarantee 

―compliance with … labor and employment standards.‖  Those ―goals‖ are red herrings 

which will effectively prevent the agencies from being able to justify the use of PLAs.             

D. State “Right-to-Work” Laws 

Competition arguments aside, PLAs used at project sites under concurrent state 

and federal jurisdiction which otherwise comply with state ―right-to-work‖ laws 

regarding prohibitions on mandatory union membership and the assessment of union dues 

are legally permissible.  ―Right-to-work‖ laws protect employees from being forced to 

join a union and ―tender dues or even a reduced ‗financial core fee‘ to the union.‖
197

  In 

the United States, there are 22 ―right-to-work‖ states; the remaining 28 states are union 

shop or agency shop.
198

   

Before an agency considers the advantages and disadvantages of requiring a PLA 

for a federal construction project, it first needs to determine whether there are any state 

law restrictions at the project site (i.e., jurisdictional issues), such as ―right-to-work‖ 

                                                 

 
195

 Motley Construction Co., Inc., supra note 172. 

  
196

 Id. and Navajo Nation Oil & Gas Company, supra note 184.   

 
197

 Rossie D. Alston, Jr. & Glenn M. Taubman, Union Discipline and Employee Rights, 

available at:  http://www.nrtw.org/RDA.htm#N_1_. 

  
198

 See the National Right to Work Legal Defense Foundation‘s listing of ―right-to-work‖ 

states, available at: http://www.nrtw.org/rtws.htm.  

http://www.nrtw.org/RDA.htm#N_1_
http://www.nrtw.org/rtws.htm
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laws.
199

  Specifically, the agency must determine whether the project is on land where 

jurisdiction is vested exclusively in the federal government, or whether jurisdiction is 

shared (i.e., concurrent jurisdiction) between the state and the federal government.
200

   

If the project is on land under exclusive federal jurisdiction, state law generally 

comes into play only when there is a ―gap‖ in federal law (i.e., the activity is not covered 

by federal law).
201

  On the other hand, if the land is under concurrent jurisdiction, state 

law continues in full force and effect, and the federal government must observe it.
202

  The 

terms and conditions of a PLA must, therefore, be consistent with the state‘s ―right-to-

                                                 

 
199

 29 U.S.C. § 164. 

 
200

 See Raymond Vincent et al. v. General Dynamics Corporation et al., 427 F. Supp. 

786, 1977 U.S. Dist. LEXIS 17246 (N.D. Tex. 1977) (the state‘s ―right-to-work‖ laws did 

not prevent the enforcement of an agency shop agreement when the majority of work was 

being performed in an area under exclusive federal jurisdiction); International 

Association of Machinists and Aerospace Workers, AFL-CIO et al., v. DYNCORP, 

Aerospace Operations et al., 796 F. Supp. 976, 1991 U.S. Dist. LEXIS 20372 (N.D. Tex. 

1991) (enforcement of an agency shop agreement violated the state‘s ―right-to-work‖ 

laws when the majority of work was being performed on land under concurrent 

jurisdiction); and Professional Helicopter Pilots Association, Office and Professional 

Employees International Union, Local 102 v. Lear Siegler Services, Inc., et al., 326 F. 

Supp. 2d 1305, 2004 U.S. Dist. LEXIS 14434 (M.D. Ala. 2004) (agency shop agreement 

requiring members of the bargaining unit who refused to become union members violated 

the state‘s ―right-to-work‖ law because the work was being performed in an area under 

concurrent jurisdiction).  See also Oil, Chemical & Atomic Workers International Union, 

AFL-CIO, et al. v. Mobil Oil Corp., Marine Transp. Dept., Gulf-East Coast Operations, 

426 U.S. 407, 1976 U.S. LEXIS 106 (1976) (agency shop agreement enforceable because 

the ―job situs‖ was located outside the state‘s ―right-to-work‖ jurisdiction). 

 
201

 Raymond Vincent et al. v. General Dynamics Corporation et al., supra note 200. 

 
202

 International Association of Machinists and Aerospace Workers, AFL-CIO et al., v. 

DYNCORP, Aerospace Operations et al.; and Professional Helicopter Pilots Association, 

Office and Professional Employees International Union, Local 102 v. Lear Siegler 

Services, Inc., et al., supra note 200. 

http://www.lexis.com/research/retrieve?_m=a0aa03e4957f32f747ac8c95d18cd89f&docnum=1&_fmtstr=FULL&_startdoc=1&wchp=dGLbVzz-zSkAW&_md5=818b1bf85b4ea1c7ba55766244b2abbc
http://www.lexis.com/research/retrieve?_m=a0aa03e4957f32f747ac8c95d18cd89f&docnum=1&_fmtstr=FULL&_startdoc=1&wchp=dGLbVzz-zSkAW&_md5=818b1bf85b4ea1c7ba55766244b2abbc
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work‖ law in areas under concurrent jurisdiction.  In such cases, PLAs requiring union 

membership or the payment of fees, even ―core‖ charges, will likely violate state law.
203

     

While there are several cases addressing the enforcement of 29 U.S.C. § 

158(a)(3)‘s union and agency shop requirements in areas under exclusive and concurrent 

jurisdiction in ―right-to-work‖ states,
204

 there are far fewer ―right-to-work‖ cases dealing 

with the enforcement of 29 U.S.C. § 158(f), which is the authority for project labor 

                                                 

 
203

 While ―right-to-work‖ laws are creatures of state law, the authority to enact such laws 

is contained in the National Labor Relations Act (NLRA), 29 U.S.C. §§ 151-169, as 

amended.  Employees covered by ―right-to-work‖ laws cannot be compelled to become a 

union member or pay ―dues or even a reduced ‗financial core fee‘ to the union.‖  See 

Rossie D. Alston, Jr. & Glenn M. Taubman, Union Discipline and Employee Rights, 

supra, note 197.  While the payment of union dues and fees should not be an issue when 

the majority of work is being performed in an area subject to a state‘s ―right-to-work‖ 

jurisdiction (see supra note 202), the legality of collecting such payments outside the 

―right-to-work‖ context has been the subject of considerable litigation.  29 U.S.C. § 

158(a)(3) recognizes two types of employers—1) union shop employers and 2) agency 

shop employers.  The distinction between the union shop and agency shop is that the 

union shop can require all employees to become union members after a certain time 

period, while the agency shop gives employees the option of becoming union members or 

paying a reduced fee if they elect not to become union members.  Oil, Chemical & 

Atomic Workers International Union, AFL-CIO, et al. v. Mobil Oil Corp., Marine 

Transp. Dept., Gulf-East Coast Operations, supra note 200, at 409.  However, as noted 

by the U.S. Supreme Court in its decision in NLRB v. General Motors Corp., 373 U.S. 

734, 1963 U.S. LEXIS 2482 (1963) there probably is no ―real‖ or practical difference 

between union and agency shops.  Id. at 744.  See also Rossie D. Alston, Jr. & Glenn M. 

Taubman, Union Discipline and Employee Rights, supra.  In General Motors, the Court 

held that while it is ―permissible to condition employment upon membership‖ under 29 

U.S.C. § 158(a)(3), such ―‗membership‘ as a condition of employment is whittled down 

to its financial core.‖  Id. at 742.  Following its decision in General Motors, the Court 

held in Communication Workers v. Beck, 487 U.S. 735, 1988 U.S. LEXIS 3030 (1988),  

that ―financial core fees‖ must be ―germane to collective bargaining, grievance 

adjustment, or contract administration.‖  Id. at 745.         

   
204

 See supra note 200.    

 

http://www.lexis.com/research/retrieve?_m=a0aa03e4957f32f747ac8c95d18cd89f&docnum=1&_fmtstr=FULL&_startdoc=1&wchp=dGLbVzz-zSkAW&_md5=818b1bf85b4ea1c7ba55766244b2abbc
http://www.lexis.com/research/retrieve?_m=a0aa03e4957f32f747ac8c95d18cd89f&docnum=1&_fmtstr=FULL&_startdoc=1&wchp=dGLbVzz-zSkAW&_md5=818b1bf85b4ea1c7ba55766244b2abbc
http://www.lexis.com/research/retrieve?_m=a0aa03e4957f32f747ac8c95d18cd89f&docnum=1&_fmtstr=FULL&_startdoc=1&wchp=dGLbVzz-zSkAW&_md5=818b1bf85b4ea1c7ba55766244b2abbc


58 

 

agreements.
205

  In cases involving 29 U.S.C. § 158(a)(3), the law is settled, a state‘s 

―right-to-work‖ laws will apply when the project is located on land under concurrent 

jurisdiction.
206

  With respect to enforcing PLAs in a ―right-to-work‖ state, several state 

courts have ruled that PLAs can co-exist within a state‘s ―right-to-work‖ legal 

framework.  For example, the Supreme Court of Nevada held that the state‘s ―right-to-

work‖ law was not violated by a PLA that did not require employees to be union 

members or the payment of any fees by any employee.
207

  A similar result was reached 

                                                 
205

 Labor-Management Reporting and Disclosure Act of 1959, Pub. L. No. 86-257, 73 

stat. 519, 545 (Sept. 14, 1959) (codified as amended in scattered sections of 29 U.S.C.), 

which amended the National Labor Relations Act, Pub. L. No. 199, 49 stat. 449 (Jul. 5, 

1935) (codified as amended in 29 U.S.C. §§ 151-169), and the Labor Management 

Relations Act, 1947, Pub. L. No. 101, 61 stat. 136 (Jun. 23, 1947) (codified as amended 

in scattered sections of 29 U.S.C.) (the Labor Management Relations Act, 1947 also 

amended the National Labor Relations Act).        

 
206

 Raymond Vincent et al. v. General Dynamics Corporation et al.; International 

Association of Machinists and Aerospace Workers, AFL-CIO and Lodge 2771 v. 

DYNCORP, Aerospace Operations et al.; and Professional Helicopter Pilots Association, 

Office and Professional Employees International Union, Local 102 v. Lear Siegler 

Services, Inc., et al., supra note 200. 

 
207

 Associated Builders & Contrs., Inc. v. Southern Nev. Water Auth., 979 P.2d 224, 1999 

Nev. LEXIS 27 (Nev. 1999).  The specific provision in the PLA read as follows:  ―No 

employee covered by this agreement shall be required to join any Union or pay any 

agency fees or dues as a condition of being employed, or remaining employed on the 

Project.‖  Id. at 230.  See also Associated Builders & Contractors, Inc. v. San Francisco 

Airports Com., 981 P.2d 499, 1999 Cal. LEXIS 5309 (Cal. 1999) (state law authorizing 

union or agency shop employers was not violated by a PLA that allowed the payment of 

fees as a condition of employment).  

 

Courts have held that even agency shop agreements are lawful in this 

state; a fortiori, project labor agreements, which restrict workers' freedom 

to a lesser degree, must also be lawful.  (Petri Cleaners, Inc. v. Automotive 

Employees, etc., Local No. 88 (1960) 53 Cal. 2d 455, 474-475 [2 Cal. 

Rptr. 470, 349 P.2d 76] ["[C]losed or union shop agreements and 

concerted activities to achieve them are lawful in this state whether or not 

a majority of the employees directly involved wish such agreements."]; 

Rae v. Bay Area Rapid Transit Supervisory etc. Assn. (1980) 114 Cal. 

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=115+Nev.+151
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=21+Cal.+4th+352
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=21+Cal.+4th+352
http://www.lexis.com/research/buttonTFLink?_m=6248aa511151cc39b875c8286734cef6&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b21%20Cal.%204th%20352%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=235&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b53%20Cal.%202d%20455%2c%20474%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzz-zSkAW&_md5=8483919d6f19b49f4e74c78d7f373d5d
http://www.lexis.com/research/buttonTFLink?_m=6248aa511151cc39b875c8286734cef6&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b21%20Cal.%204th%20352%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=235&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b53%20Cal.%202d%20455%2c%20474%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzz-zSkAW&_md5=8483919d6f19b49f4e74c78d7f373d5d
http://www.lexis.com/research/buttonTFLink?_m=6248aa511151cc39b875c8286734cef6&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b21%20Cal.%204th%20352%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=235&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b53%20Cal.%202d%20455%2c%20474%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzz-zSkAW&_md5=8483919d6f19b49f4e74c78d7f373d5d
http://www.lexis.com/research/buttonTFLink?_m=6248aa511151cc39b875c8286734cef6&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b21%20Cal.%204th%20352%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=236&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b114%20Cal.%20App.%203d%20147%2c%20154%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzz-zSkAW&_md5=4277f87889e0bd668a4f65c65e6b57ac
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by the Iowa Supreme Court in connection with the construction of the Iowa Events 

Center.
208

  Thus, PLAs are permissible in ―right-to-work‖ states when the project site is 

in an area under concurrent jurisdiction as long as they are used in compliance with 

―right-to-work‖ state laws (i.e., no PLA requirement for union dues or union 

membership).        

  VI.  THE SOLUTION:  JUDICIAL OR CONGRESSIONAL INTERVENTION 

 

A. Invalidation of Executive Order No. 13502  

 

 Executive Order No. 13502 has no place in federal procurement, and Congress or 

the Courts must invalidate it.  The fundamental weakness with Executive Order No. 

13502 stems from its political origin.  The requirements used to justify PLAs in 

Executive Order No. 13502 (i.e., ―economy and efficiency,‖ ―labor-management 

stability,‖ and ―compliance with … labor and employment standards‖) serve as a red 

herring to the Courts and Congress (and the taxpayers), since PLAs cannot achieve these 

goals.  This policy simply ―reallocates federal construction appropriations to supplement 

wages‖ of union labor in a ―non-transparent‖ manner.
209

  The policy restricts competition, 

thereby discriminating against nonunion labor.  Furthermore, it increases the cost of 

                                                                                                                                                 

App. 3d 147, 154 [170 Cal. Rptr. 448] ["The right to work guaranteed by 

the California Constitution is not absolute, but may be limited by an 

agreement that union membership is a condition for employment."][.] 

 

Id. at 515. 

  
208

 Master Builders of Iowa, Inc. v. Polk County, Iowa et al., supra note 116. See also 

Public Interest Institute, Policy Study No. 06-3, The Project Labor Agreement for the 

Iowa Events Center:  An Unnecessary Burden on Workers, Businesses, and Taxpayers of 

Iowa (Mar. 2006), available at:  

www.limitedgovernment.org/publications/pubs/studies/ps-06-03.pdf. 

   
209

 Comments from Steven L. Schooner, supra notes 13-14. 
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federal construction, and it is the American taxpayers who pay the consideration for the 

fulfillment of this political promise to union labor.     

Moreover, Executive Order No. 13502 and its implementing regulation, FAR 

Case 2009-005,
210

 effectively set up the federal agencies for failure at the GAO and 

federal courts because the use of PLAs cannot be shown to satisfy the procurement goals 

touted by Executive Order No. 13502.  Thus, it is impossible for the agency to advance a 

rationale favoring the use of PLAs that can ―withstand logical scrutiny.‖
211

        

                                                 
210

 FAR Case 2009-005‘s final rule made few changes to the draft rule despite the receipt 

of ―comments from more than 700 respondents on the proposed rule.‖  See 75 Fed. Reg. 

19168, 19171 (Apr. 13, 2010) (adopted changes included a non-mandatory, non-

exhaustive list of factors for agencies to consider when deciding to use a PLA on a given 

construction project; and removed ―complete discretion‖ authority (concerning the use or 

non-use of a PLA based on the criteria set forth in Exec. Order No. 13502) from FAR 

22.503, and instead opted for an ―if appropriate‖ standard in 22.504).  Compare 75 Fed. 

Reg. 19168, 19178 (Apr. 13, 2010) and 74 Fed. Reg. 33953, 33955 (Jul. 14, 2009).  The 

final rule also eliminated the ―bargain in good faith‖ requirement for post-award PLAs 

that had originally appeared in the draft rule.  75 Fed. Reg. 19168, 19174 (Apr. 13, 2010).   

 
211

 Given the highly controversial nature of PLAs, which was evident from, and 

embodied in, the comments of PLA advocates and PLA opponents, it is surprising that 

the FAR Council declined to address and attempt to resolve two of the most important 

and controversial issues associated with PLAs:  competition and cost.  Regarding 

competition, there should be little doubt that PLAs restrict competition.  Rather, the issue 

is whether competition is ―unduly restricted.‖  The FAR Council appears to have avoided 

the issue, as evidenced by its selective case citations and quoted passages that tend to 

suggest that everything is okay and that there are no longer any legal issues associated 

with PLAs.   For example, citing to the Boston Harbor decision will likely convince 

those who have not read the decision that the Supreme Court has given its full approval 

for public entities to use PLAs notwithstanding other legal requirements.  However, the 

only issue before the Court was pre-emption.  See Boston Harbor, supra note 5, at 220.  

Furthermore, the FAR Council did not explain that Phoenix Engineering, Inc. v. MK-

Ferguson of Oak Ridge Co., 966 F.2d 1513, 1992 U.S. App. LEXIS 13323 (6th Cir. 

1992), which was cited in support of successful agency defenses of PLA challenges, did 

not address the merits of the plaintiffs‘ (subcontractors) allegation that the PLA violated 

the Competition in Contracting Act of 1984, as amended, because the plaintiffs were 

found to lack standing.  Id. at 1526.  As for the cost implications, the final rule relies 

heavily on DOE‘s endorsement of PLAs, yet contains no meaningful discussion about 

documented studies proving that PLAs actually increase construction costs.  However, it 
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B. A Moratorium Is Needed At the Very Least  

  Given the negative impact of PLAs on the taxpayers and nonunion labor, along 

with the fact that the federal government does not have its own current and 

comprehensive study
212

 on the propriety of using of PLAs in federal construction 

projects, Congress has more than sufficient justification to impose a moratorium
213

 on 

Executive Order No. 13502.  Along with the moratorium, Congress should require the 

                                                                                                                                                 

is no excuse to avoid responsibility by placing an action in the ―too hard to do‖ category.  

Additionally, while PLA advocates and the FAR Council believe that PLAs prevent work 

stoppages/labor strikes that threaten the timely completion of construction projects, that 

conclusion is a proven fallacy.  See Herbert R. Northrup & Linda E. Alario, Government-

Mandated Project Labor Agreements in Construction, The Institutional Facts and Issues 

and Key Litigation:  Moving Toward Union Monopoly on Federal and State Financed 

Projects, supra note 66, at 28, and International Association of Bridge, Structural, 

Ornamental, and Reinforcing Iron Workers, THE IRONWORKER – Ironworkers Span the 

Narrows (Feb. 2008), at President‘s Page, supra note 81.  Strikes have occurred on PLA 

projects (see id.), and this important fact was not recognized or resolved in the 

commentary supporting the FAR‘s final rule. 

 
212

 The GAO should consider using, with appropriate modifications for federal 

procurement (i.e., adjustments for Davis-Bacon Act wage rates, to include those rates 

applicable to apprentices and helpers), the cost comparison analysis developed by 

William Speed, as set forth in his article, Construction Labor Comparison of Open and 

Closed Shop Construction Projects (1978), which is cited and reproduced in the article 

written by Herbert R. Northrup & Linda E. Alario, Government-Mandated Project Labor 

Agreements in Construction, The Institutional Facts and Issues and Key Litigation:  

Moving Toward Union Monopoly on Federal and State Financed Projects, supra note 66,  

at app. exh.III.  The utility of Speed‘s analysis with respect to federal procurement has, 

however, received criticism from an independent research bureau, Worcester Municipal 

Research Bureau.  See Report No. 01-4, Project Labor Agreements on Public 

Construction Projects:  The Case For and Against (May 21, 2001), at 8 & n.18; this 

report is available at:  http://www.wrrb.org/publicmanag.php.  The Worcester report‘s 

criticism demonstrates the need for appropriate modifications to Speed‘s analysis in the 

case of federal procurement.  Id.      

 
213

 Congress has issued moratoriums in the past to deal with troublesome policies.  See 

Omnibus Appropriations Act, 2009, Pub. L. No. 111-8, div. D, title VII, sec. 737, 123 

stat. 524, 691 (Mar. 11, 2009) (moratorium placed on A-76 competitions), and 

Presidential Memorandum, Government Contracting (Mar. 4, 2009) (directive to OMB to 

―clarify when outsourcing for services is and is not appropriate consistent with section 

321 of Public Law 110-417‖).  



62 

 

GAO to squarely address the issues raised by Executive Order No. 13502 and support its 

findings and recommendations with empirical evidence.  Executive Order No. 13502‘s 

rhetoric about the ability of PLAs to ―achieve economy and efficiency,‖ ―labor-

management stability,‖ and ―compliance with … labor and employment standards,‖ is 

merely an illegitimate pretext for the real purpose of the policy, which is the ―non-

transparent redistribution of wealth‖
214

 to a favored class of labor.  Executive Order No. 

13502 should be recognized as such by the Courts, Congress and American taxpayers.     

C.  The “Rationally-Based” Decision to Not Use a PLA 

Attempting to justify the use of a PLA by following the guidance provided by 

Executive Order No. 13502 and FAR Case 2009-005 proves that the only ―rational‖ 

decision the agency can defend will be to not use a PLA.  Federal agencies are required to 

ensure that their procurements are conducted in accordance with law and regulation.
215

 

PLAs restrict competition, and thus, the federal agency‘s decision to require a PLA must 

be reasonable/rational.  Irrational decisions will be grounds for sustaining a protest when 

it prevents an offeror from receiving the award of the contract.
216

  In short, the federal 

agencies will never be able to satisfy the order‘s ―use-criteria‖ (i.e., ―economy and 

efficiency,‖ ―labor-management stability,‖ and ―compliance with … labor and 

                                                 

 
214

  Comments from Steven L. Schooner, supra note 13. 

 
215

 FAR 1.101 and 4 C.F.R. § 21.8(a). 

 
216

 See Navajo Nation Oil & Gas Company, supra note 184. 
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employment standards‖),
217

 and therefore, cannot successfully defend a protest which is 

also costly and likely to delay the federal construction project.     

    VII.  CONCLUSION 

 

 The use of PLAs in federal procurement remains a politically charged policy that 

has changed with each new Administration since 1992.  This political ping-pong at the 

expense of the procurement system (and ultimately the taxpayers) is irresponsible and 

inefficient.  Furthermore, Executive Order No. 13502 purports to stand for a number of 

                                                 

217
 Set forth below is the author‘s suggested draft of an agency supplemental regulation 

on the use of PLAs.  This draft, based on its title and numbering, is intended for use by 

the U.S. Army in the Army Federal Acquisition Regulation Supplement (AFARS).  The 

purpose of this proposed draft is to illustrate the ―rationality‖ required by the agencies.  

Subpart 5122.5 – Use of Project Labor Agreements for Federal Construction Projects 

5122.503 

 

(d) When determining whether or not the use of a project labor agreement 

(PLA) is appropriate for a federal construction project, a written 

determination and findings (D&F) shall be prepared by the contracting 

officer and submitted to the HCA for approval.  To help ensure that the 

agency‘s decision is consistent with law and is rationally-based, the D&F 

shall be fully supported by a cost feasibility study to confirm whether 

economy and efficiency can be obtained on the project by requiring the 

use of a PLA.  Cost feasibility studies shall examine, among other things, 

the cost of purchasing labor stability, and purchasing compliance with 

laws and regulations governing safety and health, equal employment 

opportunity, labor and employment standards, and other matters.  The 

D&F shall also address whether each of the criterion set forth in paragraph 

(a)(1) of section 3 of Executive Order No. 13502 and FAR 22.503(b)(1) 

has been satisfied.  In cases where all criteria are believed to be satisfied, 

the D&F shall explain how the federal government‘s interest will be 

advanced in light of the standard labor and employment protections found 

in the resulting contract.  Additionally, the D&F must address whether the 

project site is subject to a state‘s ―right-to-work‖ jurisdiction and if so, the 

D&F must explain how the PLA will be tailored to comply with state law 

requirements, to include limitations on the assessment of union dues and 

fees.  
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desirable procurement goals, but, in actuality, PLAs cannot achieve them.  PLAs increase 

construction costs and restrict competition.  Couched in terms of promoting valuable 

procurement goals, Executive Order No. 13502 simply advances a politically motivated 

policy that rewards a powerful special interest group (i.e., labor unions), and it 

―redistributes wealth in a non-transparent manner.‖
218

  In sum, as a matter of government 

accountability, it is fiscally and legally necessary for Congress or the Courts to invalidate 

Executive Order No. 13502.   
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 Comments from Steven L. Schooner, supra note 13. 
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VIII.  APPENDIX 

 

FEDERAL REGISTER 

Vol. 74, No. 027 

 

Presidential Documents 

 

PRESIDENT OF THE UNITED STATES 

 

Executive Order 13502 of February 6, 2009 
 

Title 3-- 

The President 

Use of Project Labor Agreements for Federal Construction Projects 
 

Part III 

 

74 FR 6985 

 

DATE: Wednesday, February 11, 2009 

 

 

  

By the authority vested in me as President by the Constitution and the laws of the United 

States of America, including the Federal Property and Administrative Services Act, 40 

U.S.C. 101 et seq., and in order to promote the efficient administration and completion of 

Federal construction projects, it is here by ordered that: 

  

Section 1. Policy. (a) Large-scale construction projects pose special challenges to 

efficient and timely procurement by the Federal Government. Construction employers 

typically do not have a permanent workforce, which makes it difficult for them to predict 

labor costs when bidding on contracts and to ensure a steady supply of labor on contracts 

being performed. Challenges also arise due to the fact that construction projects typically 

involve multiple employers at a single location. A labor dispute involving one employer 

can delay the entire project. A lack of coordination among various employers, or 

uncertainty about the terms and conditions of employment of various groups of workers, 

can create frictions and disputes in the absence of an agreed-upon resolution mechanism. 

These problems threaten the efficient and timely completion of construction projects 

undertaken by Federal contractors. On larger projects, which are generally more complex 

and of longer duration, these problems tend to be more pronounced. 

(b) The use of a project labor agreement may prevent these problems from developing 

by providing structure and stability to large-scale construction projects, there by 

promoting the efficient and expeditious completion of Federal construction contracts. 

Accordingly, it is the policy of the Federal Government to encourage executive agencies 

to consider requiring the use of project labor agreements in connection with large-scale 
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construction projects in order to promote economy and efficiency in Federal 

procurement. 

  

Sec. 2. Definitions. 

(a) The term "labor organization" as used in this order means a labor organization as 

defined in 29 U.S.C. 152(5). 

(b) The term "construction" as used in this order means construction, rehabilitation, 

alteration, conversion, extension, repair, or improvement of buildings, highways, or other 

real property. 

(c) The term "large-scale construction project" as used in this order means a 

construction project where the total cost to the Federal Government is $ 25 million or 

more. 

(d) The term "executive agency" as used in this order has the same meaning as in 5 

U.S.C. 105, but excludes the Government Accountability Office. 

(e) The term "project labor agreement" as used in this order means a pre-hire 

collective bargaining agreement with one or more labor organizations that establishes the 

terms and conditions of employment for a specific construction project and is an 

agreement described in 29 U.S.C. 158(f). 

  

Sec. 3. (a) In awarding any contract in connection with a large-scale construction project, 

or obligating funds pursuant to such a contract, executive agencies may, on a project-by-

project basis, require the use of a project labor agreement by a contractor where use of 

such an agreement will (i)  [*6986]  advance the Federal Government's interest in 

achieving economy and efficiency in Federal procurement, producing labor-management 

stability, and ensuring compliance with laws and regulations governing safety and health, 

equal employment opportunity, labor and employment standards, and other matters, and 

(ii) be consistent with law. 

(b) If an executive agency determines under subsection (a) that the use of a project 

labor agreement will satisfy the criteria in clauses (i) and (ii) of that subsection, the 

agency may, if appropriate, require that every contractor or subcontractor on the project 

agree, for that project, to negotiate or become a party to a project labor agreement with 

one or more appropriate labor organizations. 

  

Sec. 4. Any project labor agreement reached pursuant to this order shall: 

(a) bind all contractors and subcontractors on the Construction project through the 

inclusion of appropriate specifications in all relevant solicitation provisions and contract 

documents; 

(b) allow all contractors and subcontractors to compete for contracts and subcontracts 

without regard to whether they are otherwise parties to collective bargaining agreements; 

(c) contain guarantees against strikes, lockouts, and similar job disruptions; 

(d) set forth effective, prompt, and mutually binding procedures for resolving labor 

disputes arising during the project labor agreement; 
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(e) provide other mechanisms for labor-management cooperation on matters of 

mutual interest and concern, including productivity, quality of work, safety, and health; 

and 

(f) fully conform to all statutes, regulations, and Executive Orders. 

  

Sec. 5. This order does not require an executive agency to use a project labor agreement 

on any construction project, nor does it preclude the use of a project labor agreement in 

circumstances not covered by this order, including leasehold arrangements and projects 

receiving Federal financial assistance. This order also does not require contractors or 

subcontractors to enter into a project labor agreement with any particular labor 

organization. 

  

Sec. 6. Within 120 days of the date of this order, the Federal Acquisition Regulatory 

Council (FAR Council), to the extent permitted by law, shall take whatever action is 

required to amend the Federal Acquisition Regulation to implement the provisions of this 

order. 

  

Sec. 7. The Director of OMB, in consultation with the Secretary of Labor and with other 

officials as appropriate, shall provide the President within 180 days of this order, 

recommendations about whether broader use of project labor agreements, with respect to 

both construction projects undertaken under Federal contracts and construction projects 

receiving Federal financial assistance, would help to promote the economical, efficient, 

and timely completion of such projects. 

  

Sec. 8. Revocation of Prior Orders, Rules, and Regulations. Executive Order 13202 of 

February 17, 2001, and Executive Order 13208 of April 6, 2001, are revoked. The heads 

of executive agencies shall, to the extent permitted by law, revoke expeditiously any 

orders, rules, or regulations implementing Executive Orders 13202 and 13208. 

  

Sec. 9. Severability. If any provision of this order, or the application of such provision to 

any person or circumstance, is held to be invalid, the remainder of this order and the 

application of the provisions of such to any person or circumstance shall not be affected 

thereby. 

  

Sec. 10. General. (a) Nothing in this order shall be construed to impair or otherwise 

affect: 

 (i) authority granted by law to an executive department, agency, or the head thereof; 

or 

 (ii) functions of the Director of the Office of Management and Budget relating to 

budgetary, administrative, or legislative proposals.  [*6987]  

(b) This order shall be implemented consistent with applicable law and subject to the 

availability of appropriations. 
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(c) This order is not intended to, and does not, create any right or benefit, substantive 

or procedural, enforceable at law or in equity by any party against the United States, its 

departments, agencies, or entities, its officers, employees, or agents, or any other person. 

  

Sec. 11. Effective Date. This order shall be effective immediately and shall apply to all 

solicitations for contracts issued on or after the effective date of the action taken by the 

FAR Council under section 6 of this order. 

  

/S/ Barack Obama 

  

THE WHITE HOUSE, 

February 6, 2009. 

 

 


