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Abstract 
 

Samantar v. Yousuf and Executive Branch Influence Over Foreign Official Immunity  
 
The Supreme Court ruling in Samantar v. Yousuf resolved the split in the circuit courts with 

regard to whether defendants in civil lawsuits who were individual foreign officials could 

receive immunity under the Foreign Sovereign Immunities Act of 1976 (FSIA).  The 

Supreme Court unanimously ruled that they could not.  Under the common law, the 

Executive Branch may now continue to issue binding “suggestions of immunity” to the 

courts when determining whether to grant or deny immunity to an individual foreign 

official.  This paper discusses the Court’s reasoning behind its decision in Samantar and the 

reasons why the Executive Branch, and not the judiciary, should exercise primary control 

over immunity determinations for individual foreign officials in the future.
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I.  INTRODUCTION 

With its decision of Samantar v. Yousuf,1 the Supreme Court delineated the 

application of the Foreign Sovereign Immunities Act of 1976 (FSIA)2 between 

individuals who serve foreign States and the foreign States themselves.  Although it is 

widely known within American jurisprudence that, “‘[t]he FSIA provides the sole source 

of subject matter jurisdiction in suits against a foreign State,’ subject to certain 

exceptions,” 3 it had never been firmly established whether the FSIA was the sole source 

of subject matter jurisdiction for lawsuits against foreign officials.   The question the 

Court was called upon to decide in Samantar was a narrow one requiring what appeared 

to be a simple yes or no answer: Does the FSIA provide immunity from suit for 

individual foreign government officials in United States federal court?4  The Court, in a 

unanimous opinion authored by Justice Stevens, answered “no.” 

Deciding this question in the negative left many other questions unanswered and 

many lingering issues unresolved about the juridical and political understanding of 

foreign sovereign immunity for heads of State and other high-ranking foreign 

government officials.  A pivotal case hinging on a specific question is often viewed as an 

opportunity for the Court to provide clarity to the state of the law no matter which side of 

the argument the Court ultimately supports.  Yet the Court did not avail itself of this 

opportunity in Samantar.  Had the Court decided that the FSIA did apply to individual 

                                                 
1 Samantar v. Yousuf, 130 S. Ct. 2278 (2010). 

2 28 U.S.C. §§ 1330, 1602 et seq 

3 Yousuf v. Samantar, No. 1:04cv1360, 2007 U.S. Dist LEXIS 56227, *22-23 (E.D. Va. August 1, 2007) 
(quoting Velasco v. Indonesia, 370, F.3d 392, 397 (4th Cir. 2004))  (citing Argentine Republic v. 
Amerada Hess Shipping Corp., 488 U.S. 428, 434-39 (1989)). 

4 Samantar, 130 S. Ct. at 2282. 
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foreign government officials, the FSIA’s scope would have been clear and the way ahead 

regarding questions of individual immunity would have been as clear as questions 

regarding State immunity, because the individual and the State would essentially merge 

together, becoming one.  However, since this was not to be, numerous questions now lie 

in the wake of Samantar.  Aside from whether the FSIA applies to individuals, Justice 

Stevens identified several other questions in Samantar, but most receive only speculative 

guidance rather than a definitive answer.5    

By remanding these questions and issues to the lower courts, and perhaps opening 

the door to action by Congress as well, the debate over which individuals should be 

entitled to sovereign immunity under a source of law other than the FSIA and, for those 

entitled, what part of the U.S. government should determine that the circumstances exist 

meriting such immunity, has been reborn.  Nevertheless, in declining to broaden the reach 

of the FSIA beyond what the statute’s text calls for, the Court correctly decided Samantar 

and, at least for now, left matters of immunity for foreign officials primarily in the hands 

of the Executive Branch.  This paper argues that immunity determinations for foreign 

officials should continue to be decided primarily by the Executive Branch using common 

law principles of foreign sovereign immunity.  However, in order for the application of 

these common law principles to succeed in practice, the Executive Branch must develop 

and adhere to specific and known standards, procedures and perspectives when 

determining issues involving sovereign immunity for foreign officials.     

                                                 
5 Justice Stevens commented that the defendant Samantar might be entitled to common law immunity and 
that the Act of State Doctrine might apply to his actions as well.  The Court ruled on neither of these issues 
though.  The Court also declined to address the importance or relevance of the defendant Samantar’s status 
as a former head of State. 
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Part I of this paper explores the history of foreign sovereign immunity, including 

the framework of the immunity process for foreign officials under the common law.  Part 

II examines Samantar, its history and the reasons why the case was decided correctly in 

light of the text and purpose of the FSIA.  Part III argues why no legislative response to 

Samantar is needed, particularly no legislative amendment specifically including foreign 

officials within the scope of the FSIA.  Part IV argues that future Executive Branch 

decisions regarding immunity for foreign officials should be approached with an eye 

toward legal obligation rather than political gain or diplomatic maneuvering.  Further, 

should the Executive Branch maintain primary control over immunity decisions for 

foreign officials, it must be mindful of submitting its position on assertions of immunity 

by foreign officials to the courts in a timely manner.  It must also be wary of the 

inconsistencies present during the Tate Letter era when the Executive Branch was largely 

responsible for decisions relating to foreign government immunity; those inconsistencies 

ultimately led to the enactment of the FSIA, which stripped the Executive Branch of its 

central role and transferred State immunity determinations to the courts based on criteria 

developed by Congress.  Consistent, timely, and apolitical standards by the Executive 

Branch are needed when making immunity determinations.  If the Executive Branch 

again fails in this regard, then Congress will likely step in with a legislative solution, 

much like it did with the FSIA in 1976.  
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II.  FOREIGN SOVEREIGN IMMUNITY AND THE FSIA 

It is difficult to make an argument either in favor of or against foreign officials 

being included within the FSIA without having at least a basic understanding of how and 

why the FSIA came into existence.  Since the beginning of U.S. jurisprudence involving 

foreign sovereign immunity, the Executive Branch was primarily in control over the 

immunity decisions of foreign officials.6  This is not to say that the Executive Branch 

exercised exclusive control over immunity decisions; under the common law, the courts 

also played a role in making immunity determinations for foreign officials.  Initially, 

absolute immunity was given to both States and individuals under the Supreme Court’s 

seminal ruling in Schooner Exchange v. McFaddon,7 but by the twentieth century, 

primarily commercial reasons led to more restrictive immunity, accorded solely for a 

State’s public, not private, acts.  Since exhaustive descriptions and historical accounts 

have been written about the development of sovereign immunity in the United States in 

its absolute and restrictive forms,8 this section will only briefly analyze its history, 

meaning and purpose, and will focus on immunity for individual foreign officials sued in 

their personal capacities. 

 

 

 

                                                 
6 Samantar, 130 S. Ct. at 2284 (discussing the practice of district courts surrendering jurisdiction after 
receiving a “suggestion of immunity” from the State Department). 

7 The Schooner Exchange v. McFaddon, 11 U.S. 116 (1812). 

8 See, e.g., ERNEST K. BANKAS, THE STATE IMMUNITY CONTROVERSY IN INTERNATIONAL LAW (2005); 
HAZEL FOX QC, THE LAW OF STATE IMMUNITY (2002). 
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A.  Foreign Sovereign Immunity:  What is it and why does it exist? 

Foreign sovereign immunity is one of the oldest doctrines of international law9 

and it was born out of the practice of granting immunity to individuals.  “State immunity 

developed out of the separate immunities granted by national courts to personal 

sovereigns, foreign ambassadors and their retinues and visiting troops or warships of a 

foreign State.”10  Eventually, the concept grew into immunity granted not just to 

individual State officials but immunity granted to the State itself.  “The plea of State 

immunity prevents a foreign State being made party to a suit directly or indirectly by the 

bringing of proceedings against its property, and thereby prevents the subjection of an 

independent State to proceedings in another country relating to a dispute about its 

exercise of governmental power.”11   

We know that the concept of State immunity exists but why does it exist?  At its 

heart, immunity is grounded in the idea of equality among sovereign States in that “one 

sovereign could not subject himself to the authority of another sovereign without 

surrendering as a philosophical matter some part of his nature as a sovereign.”12  No 

higher power, such as a treaty or a crystallized norm of customary international law, 

compels the practice of States granting each other immunity.13  Rather, “the interests of 

international harmony dictate restraint by national courts and other authorities” so that the 

sovereign nations of the world can openly and amicably interact with one another on the 

                                                 
9 SEAN D. MURPHY, PRINCIPLES OF INTERNATIONAL LAW 266 (2006). 

10 FOX, supra note 8, at 421. 

11 Id. at 11. 

12 Paul L. Lee, Central Banks and Sovereign Immunity, 41 COLUM. J. TRANSNAT’L L. 327, 330 (2003). 

13 MURPHY, supra note 9, at 266-267. 
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world stage.14  Most governmental systems throughout history have conceded at one 

point or another that reciprocal immunity between nations is oftentimes desirable.15  

Even though it is now fundamental that a State normally must be willing to grant 

immunity if it expects to receive immunity, States did not always view this concept in 

such an obvious manner.  “The doctrine of State immunity was not simply conceived 

overnight…but was rather gradually developed over a long period of time by municipal 

courts.”16  According to Ernest Bankas, the first “municipal court” ever to express this 

juridical philosophy was the Supreme Court in the 1812 case of Schooner Exchange

case that ultimately became a “strong influence on other municipal cou

 -- a 

rts of the world.”17 

                                                

B.  Absolute Immunity for Foreign Officials under Schooner Exchange   

 The beginnings of foreign sovereign immunity within American jurisprudence 

occurred in 1812 with the Supreme Court’s decision in Schooner Exchange, which laid 

the foundation for the common law practice of granting absolute sovereign immunity to 

all foreign States and certain foreign individuals.18  For well over a century after 

Schooner Exchange, foreign sovereign immunity law remained essentially the same.  As 

the years passed, the Executive Branch became more and more involved in immunity 

decisions by “filing ‘suggestions of immunity’ in virtually every action involving a 

 
14 Id. 

15 FOX, supra note 8, at 16 (“Historically, much of international law consisted of procedures to settle 
disputes peacefully; immunity was thus one device to defuse conflicts between States.”). 

16 Id. at 13. 

17 BANKAS, supra note 8, at 13. 

18 Paul L. Lee, Central Banks and Sovereign Immunity, 41 COLUM. J. TRANSNAT’L L. 327, 330-331 (2003) 
(laying forth four exemptions from jurisdiction identified by Chief Justice Marshall in Schooner 
Exchange). 
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friendly foreign sovereign.”19   Then three significant changes in doctrine occurred:  the 

first was in 1952, with the publishing of the Tate Letter, the second was in 1976, with the 

enactment of the FSIA, and the third was in 2010, with the Supreme Court’s ruling in 

Samantar.   

From 1812 until 1952, the United States’ policy on immunity was clear.  While a 

right to immunity did not exist, the general rule was that if you were a foreign sovereign, 

then you were almost certain to receive immunity.20  This policy encompassed State and 

individual sovereign immunity.  Chief Justice Marshall explained in Schooner Exchange 

that, “as a matter of comity, members of the international community had implicitly 

agreed to waive the exercise of jurisdiction over other sovereigns in certain classes of 

cases, such as those involving foreign ministers or the person of the sovereign.”21  The 

method of how waiver of jurisdiction was accomplished was through a “suggestion of 

immunity” by the Executive Branch.  The Executive Branch’s first apparent “suggestion 

of immunity” was issued in favor of the French vessel at issue in Schooner Exchange, 

after which the practice continued.22  The notion of absolute immunity was applied both 

to States and their foreign officials alike.  There was essentially no difference between 

the two as far as immunity determinations were concerned.23 

                                                 
19 Id. at 332. 

20 Samantar, 130 S. Ct. at 2285 (discussing the State Department’s general practice of “requesting 
immunity in all actions against friendly sovereigns” prior to 1952). 

21 Republic of Austria v. Altmann, 541 U.S. 677, 688 (2004). 

22 Id. at 688-689 (describing Schooner Exchange as “the source of our foreign sovereign immunities 
jurisprudence”). 

23 Samantar, 130 S. Ct. at 2284-2285 (indicating that “the same two-step procedure (of granting 
“suggestions of immunity” to States) was typically followed when a foreign official asserted immunity”).  
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 In Schooner Exchange, Justice Marshall reversed the circuit court and affirmed 

the district court’s ruling that “a public armed vessel of a foreign sovereign, in amity with 

our government, is not subject to the ordinary judicial tribunals of the country…”24  In 

making this ruling, the Court had no prior case law, foreign or domestic, to guide them in 

reaching their conclusion.25  Instead, the Court sought guidance from the writings of 

individuals such as Vattel, Hobbes and Rousseau but ultimately found the “will of the 

local sovereign” to be dispositive.26  What began as groundbreaking turned into the 

guiding light of American sovereign immunity jurisprudence and has been described as 

the beginning of “a wholesale expansion of sovereign immunity by the judiciary with the 

active support of the Executive Branch.”27  Indeed, after Schooner Exchange and “(f)or 

more than a century and a half, the United States generally granted foreign sovereigns 

complete immunity from suit in the courts of this country.”28  This was known as 

“absolute immunity” and the practice would not change until the writing of the well-

known “Tate Letter” in 1952, which ushered in the modern concept of restrictive 

immunity. 

C.  Restrictive Immunity for Foreign Officials under the Tate Letter   

  After Schooner Exchange launched what would become common law principles 

of foreign sovereign immunity in the United States, the Supreme Court developed these 

                                                 
24 The Schooner Exchange v. McFaddon, 11 U.S. 116 (1812). 

25 BANKAS, supra note 8, at 15. 

26 Id. at 16 (citing Schooner Exchange and stating “the ability and freedom of a sovereign to arrest suit or 
resist jurisdiction must be derived from the express consent of the local sovereign and nothing else”). 

27 Lee, supra note 18, at 332. 

28 Verlinden v. Central Bank of Nigeria, 461 U.S. 480, 486 (1983). 
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principles to the point that “suggestions of immunity” given by the State Department on 

behalf of a foreign State would be dispositive for the courts when considering whether to 

grant immunity.29  These principles remained in place for over a century until the 

issuance of the 1952 Tate Letter, which brought about the first significant change in 

doctrine concerning immunity decisions within the United States.  With the policy set 

forth by the Tate Letter, a letter written by the State Department’s Acting Legal Advisor 

to the Acting Attorney General, absolute immunity was definitively abandoned in favor 

of restrictive immunity.30   Under restrictive immunity, the Tate Letter confined 

immunity “to suits involving the foreign sovereign's public acts, and (did) not extend to 

cases arising out of a foreign State's strictly commercial acts.”31  Whether something was 

considered a public or a commercial act was decided upon by the State Department 

through “suggestions of immunity” given to the courts upon request from the foreign 

State.32  If the State Department considered the conduct in question to be a public act, 

immunity was granted.  If the conduct was determined not to be a public act, immunity 

was not granted.  With the Tate Letter, the State Department’s analysis as to whether a 

foreign government was requesting immunity for a public or a private act would 

determine whether the State would be granted immunity.  The analyses submitted to the 

district courts were known as “suggestions of immunity”.    

                                                 
29 See, e.g., Compania Espanola de Navegacion Maritima v. The Navemar, 303 U.S. 68, 74 (1938) (stating, 
“[i]f the claim is recognized and allowed by the executive branch of the government, it is then the duty of 
the courts to release the vessel upon appropriate suggestion by the Attorney General of the United States, or 
other officer acting under his direction”). 
 
30 Verlinden, 461 U.S. at 487. 

31 Id. 

32 Id.  
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The process of how “suggestions of immunity” became grants of immunity in the 

post-Tate Letter but pre-FSIA period is not complicated.  It is described in Samantar as 

“a two-step procedure” involving a request, an approval and a dismissal.33  The first step 

calls for “the diplomatic representative of the sovereign to request a ‘suggestion of 

immunity’ from the State Department.”34  The second step is the State Department’s 

decision to grant or deny the request and, “[i]f the request was granted, then the district 

court surrendered its jurisdiction.”35  The term “suggestion” is somewhat misleading in 

that it implies a sense of non-binding advice given to the courts by the State Department.  

This was not the case.  The reality was that “the courts treated such ‘suggestions’ as 

binding determinations, and would invoke or deny immunity based upon the decision of 

the State Department.”36  In the end, the ideal goal of the Tate Letter was for the State 

Department to receive requests for immunity from foreign States, analyze the conduct 

and the reasons given in favor of immunity, and, through the Justice Department, suggest 

immunity for public acts while denying immunity for private, commercial acts.37  While 

simple on its face, the process was susceptible to complications.   

One of the complications was when the State Department would receive a request 

for a suggestion but would take no action on the request.  As an example of this, the 

Court in Samantar referenced the 1938 Supreme Court case of Compania Espanola 

                                                 
33 Samantar, 130 S. Ct. at 2284. 

34 Id. 

35 Id. 

36 Chuidian v. Philippine Nat’l Bank, 912 F.2d 1095, 1100 (9th Cir. 1990) (citing Ex parte Republic of Peru, 
318 U.S. 578, 589 (1943)). 
 
37 Verlinden, 461 U.S. at 487. 
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which “approv[ed] judicial inquiry into sovereign immunity when the ‘Department of 

State . . . declined to act.’”38  Another complication arose when the foreign nation simply 

failed to request a suggestion of immunity from the State Department at all.  When this 

occurred, “the responsibility fell to the courts to determine whether sovereign immunity 

existed, generally by reference to prior State Department decisions.”39  When the State 

Department did not provide a ‘suggestion of immunity’ due to either of these scenarios, 

“a district court ‘had authority to decide for itself whether all the requisites for such 

immunity existed.’”40  This process applied to both foreign States and individual foreign 

officials.  “Although cases involving individual foreign officials as defendants were rare, 

the same two-step procedure was typically followed when a foreign official asserted 

immunity.”41   

 The problem with putting the State Department in charge of these decisions was 

the inevitable diplomatic and political pressures that came as part and parcel with the 

request for immunity.42  These pressures lead to favoritism when granting immunity, 

which spiraled into overall inconsistency with regard to the sovereign immunity policies 

of the United States.43  While absolute immunity under Schooner Exchange lasted almost 

150 years, the restrictive immunity policies implemented by the Tate Letter would last 

                                                 
38 Samantar, 130 S. Ct. at 2284 (quoting Compania Espanola de Navegacion Maritima v. The Navemar, 
303 U.S. 68, 75 (1938)). 

39 Verlinden, 461 U.S. at 487. 

40 Samantar, 130 S. Ct. at 2284. 

41 Id. at 2284-2285. 

42 Verlinden, 461 U.S. at 487. 
 
43 Id. 
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less than 25 years before Congress felt compelled to step in and attempt to correct the 

inconsistencies with legislation.   

D.  The Foreign Sovereign Immunities Act 

 In 1976, Congress passed the FSIA, which specifically addressed the immunity of 

foreign States (“State immunity”) in the courts of the United States.  In fact, the FSIA is 

“the sole basis for obtaining jurisdiction over a foreign State in (U.S.) courts.”44  The 

FSIA also represents the second significant change in doctrine concerning immunity 

decisions in the United States.  Even though “(t)he doctrine of foreign sovereign 

immunity developed as a matter of common law long before the FSIA was enacted in 

1976,”45 the FSIA was the first statutory codification of sovereign immunity in the 

United States.  Although there were several complications during the Tate Letter era of 

immunity determinations, the change in doctrine was primarily driven by one p

complication:  that of “diplomatic pressure on the State Department in seeking 

immunity.”

articular 

                                                

46  The fact that “political considerations led to suggestions of immunity in 

cases where immunity would not have been available under the restrictive theory” 

ultimately led to the creation of the FSIA, which was Congress’ solution to the challenges 

presented by the Tate Letter’s vague, unregulated approach to foreign sovereign 

immunity.47  With the FSIA, Congress “codified the restrictive principle…so that the 

 
44 Argentine Republic v. Amerada Hess, 488 U.S. 428 (1989). 

45 Samantar, 130 S. Ct. at 2284. 

46 Verlinden, 461 U.S. at 487. 

47 Id. 
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decision [of whether immunity would be granted] no longer depended on a determination 

by the State Department.”48   

At first glance, the approach used in drafting the FSIA appears very 

straightforward – all foreign States are immune from suit unless one or more enumerated 

exceptions apply.49  However, as Samantar would demonstrate, it was the “structure and 

language of the Act” that most courts misinterpreted.50  One misinterpretation proved to 

be whether foreign officials were included within the intended scope of protection.  After 

the passage of the FSIA, but before Samantar, the prevailing practice of the courts was to 

look to the FSIA, rather than the Executive Branch, to answer the question whether 

individuals could claim immunity.  This view, initially articulated by the Ninth Circuit in 

Chuidian v. Philippine National Bank,51 and eventually adopted in a majority of the 

circuit courts,52 addressed the immunity of individuals by broadly assuming that the 

terms “foreign State” or “agency or instrumentality” must have included individuals – so 

                                                 
48 Jennifer K. Elsea, Legislative Attorney & Jordan E. Segall, Research Assistant, Samantar v. Yousef:  The 
Foreign Sovereign Immunities Act and Foreign Officials, CONGRESSIONAL RESEARCH SERVICE (7-5700, 
R41379), Aug. 24, 2010, at 2 citing 28 U.S.C. §§ 1602-11 (2006). 

49 See 28 U.S.C. §§ 1605, 1605A.  See also LORI F. DAMROSCH, LOUIS HENKIN, SEAN D. MURPHY & HANS 

SMIT, INTERNATIONAL LAW: CASES AND MATERIALS 860 (5th ed. 2009).  There are seven basic exceptions 
to the FSIA; the Waiver Exception, the Commercial Activities Exception, the Exception for Property 
Within the Forum State, the Immovable Property Exception, the Exception for Torts, the Exception for 
Enforcement of Arbitral Agreements or Awards, and the Terrorist-State Exception. 

50 Working Group of the A.B.A., Reforming the Foreign Sovereign Immunities Act, 40 COLUM. J. 
TRANSNAT’L. L. 489, 493 (2002). 

51 Chuidian v. Philippine National Bank, 912 F.2d 1095 (9th Cir. 1990) (concluding that a suit against an 
individual official for acts committed in his official capacity must be analyzed under the FSIA).   See also 
In re Terrorist Attacks on September 11, 2001, 538 F.3d 71, 83 (2nd Cir. 2008). 

52 In re Terrorist Attacks on September 11, 2001, 538 F.3d 71, 83 (2nd Cir. 2008), Keller v. Central Bank of 
Nigeria, 277 F.3d 811, 815 (6th Cir. 2002), Byrd v. Corporacion Forestal y Industrial de Olancho S. A., 182 
F.3d 380, 388 (5th Cir. 1999), and El-Fadl v. Central Bank of Jordan, 75 F.3d 668, 671 (D.C. Cir. 1996). 
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long as those individuals acted within the scope of their office.  Before, Samantar, only 

the Seventh and Fourth Circuits held that these terms did not include individuals.53   

As discussed in the next section, Samantar dispelled the broad assumptions made 

by the majority and focused on the text and legislative history of the FSIA.  The Court 

emphasized the awkwardness of any attempt to apply certain terms and characteristics 

within the FSIA to individuals.54  Perhaps more of a reason not to grant individuals 

immunity under the FSIA is what prompted the era of restrictive immunity in the first 

place – States entering the commercial marketplace as private players and then avoiding 

suit through sovereign immunity.  “The FSIA was adopted…to address a modern world 

where foreign State enterprises are everyday participants in commercial activities, and to 

assure litigants that decisions regarding claims against States and their enterprises are 

made on purely legal grounds.”55  This reality led to the Court’s conclusion that applying 

the FSIA to individuals was an incorrect interpretation of the statute. 

 

 

 

 

 

 

                                                 
53 See Enaharo v. Abubakar, 408 F.3d 877 (7th Cir. 2005); Yousuf v. Samantar, 552 F.3d 371 (4th Cir. 
2009).  The majority and minority views held by the circuit courts before Samantar are discussed in further 
detail below.  

54 Samantar v. Yousuf, 130 S. Ct. 2278, 2286 (2010). 

55 Id. at 2291 (internal quotations omitted). 
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III. SAMANTAR:  ITS HISTORY AND WHY IT WAS CORRECT 

Samantar56 involves a civil lawsuit filed on November 10, 200457 under the 

Torture Victim Protection Act of 1991 (TVPA) and the Alien Tort Statute (ATS) by 

numerous Somali citizens against Mohamed Ali Samantar for “torture; extrajudicial 

killing; attempted extrajudicial killing; crimes against humanity; war crimes; cruel, 

inhuman, and degrading treatment or punishment; and arbitrary detention”58 allegedly 

committed while he served as the First Vice President, Minister of Defense, and Prime 

Minister for the Democratic Republic of Somalia during the 1980s and 1990s.59  The 

plaintiffs’ theory of liability against the defendant Samantar rests upon “tacit approval 

and permission” of these violations in that he either “knew or should have known” that 

they were occurring under his authority.60  The plaintiffs do not allege that he was 

personally or directly responsible for the crimes committed.61   

 

 

                                                 
56 After being remanded for further proceedings consistent with the Supreme Court’s ruling, Samantar is 
currently pending on the active docket in United States District Court for the Eastern District of Virginia. 

57 The first opinions in this case came from United States District Court for the District of Columbia 
(Yousuf v. Samantar, Misc. Action No. 05-110 (RBW), 2005 U.S. Dist. LEXIS 8488 (D.D.C. May 3, 
2005)).  After filing suit in the Eastern District of Virginia, the plaintiffs sought to compel the United States 
Department of State to comply with a document subpoena.  The District Court denied the motion and the 
United States Court of Appeals for the District of Columbia affirmed the District Court’s ruling in Yousuf 
v. Samantar, 451 F.3d 248 (D.C. Cir. 2006).  

58 As noted in Justice Stevens’ first footnote, an exhaustive description of the facts supporting this case is 
contained within the District Court’s opinion (Samantar, 130 S. Ct. at 2283 citing Yousuf v. Samanter, 
1:04cv1360, 2007 U.S. Dist. LEXIS 56227 (E.D. Va., Aug. 1, 2007)). 

59 Yousuf v. Samantar, 1:04cv1360,  2007 U.S. Dist. LEXIS 56227 at *1 (E.D. Va. Aug. 1, 2007). 

60 Yousuf v. Samantar, 552 F.3d 371, 374 (4th Cir. 2009). 

61 Id. 
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A.  Interpreting the FSIA: the Majority and Minority Views 

Before Samantar, analysis of whether the FSIA provided immunity for foreign 

officials was divided into two distinct viewpoints.  Under Chuidian, the majority view 

accepted the position that certain individuals in the employ of a foreign government and 

with respect to conduct undertaken in furtherance of their governmental duties were 

included within the coverage of the FSIA as “agencies or instrumentalities” of foreign 

nations and were therefore entitled to FSIA protection.62  The “minority view”, 

articulated by the Seventh Circuit case of Enaharo v. Abubakar,63 took the opposite 

position that the language of the FSIA did not apply to such individuals, but only to the 

foreign government itself.  In order to gain a better understanding of how the Supreme 

Court reached its decision in Samantar and the reasons why the Court went against the 

“majority view” of the lower courts, it is necessary to examine the how the development 

of the “majority” and “minority” interpretations of the FSIA came into being.  Virtually 

all of the district and circuit courts called upon to determine the FSIA’s application to 

foreign government officials based their decisions upon two key phrases within the FSIA, 

“agency or instrumentality” and “foreign State”.64  It is these phrases that the Supreme 

Court examined and ultimately rejected as encompassing individuals under the FSIA. 

 
                                                 
62 Chuidian v. Philippine National Bank, 912 F.2d 1095, 1101 (9th Cir. 1990). 

63 Enaharo v. Abubakar, 408 F.3d 877, 882 (7th Cir. 2005). 

64 28 U.S.C. § 1603(a) states that, “a “foreign state”, except as used in section 1608 of this title, includes a 
political subdivision of a foreign state or an agency or instrumentality of a foreign state as defined in 
subsection (b).”   
28 U.S.C. § 1603(b) states that, “an “agency or instrumentality of a foreign state” means any entity—  
(1) which is a separate legal person, corporate or otherwise, and  
(2) which is an organ of a foreign state or political subdivision thereof, or a majority of whose shares or 
other ownership interest is owned by a foreign state or political subdivision thereof, and  
(3) which is neither a citizen of a State of the United States as defined in section 1332 (c) and (e) of this 
title, nor created under the laws of any third country.” 
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1.  Chuidian and the Majority View  

Chuidian involved a lawsuit in a California federal district court by one Philippine 

citizen, Vincente B. Chuidian, against both the Philippine National Bank and another 

Philippine citizen, Raul Daza.65  Daza, a government official in the newly formed 

administration of the Philippines after the ouster of President Ferdinand Marcos, had 

instructed the Philippine National Bank to dishonor a letter of credit given to Chuidian by 

Marcos as part of a settlement agreement.66  Daza’s instruction to the Bank that they not 

honor the letter was based upon his belief that the settlement agreement was a result of a 

fraud between Marcos and Chuidian.67  Chuidian’s case was dismissed due to lack of 

subject matter jurisdiction over Daza, on grounds that the FSIA accorded him immunity 

since he was “acting in his official capacity as an employee of a foreign sovereign.”68   

 In addition to the Ninth Circuit’s holding in Chuidian, the Second, Fifth, Sixth, 

and District of Columbia Circuits all held the “majority view” that the FSIA was “a 

source of immunity for individual foreign officials.”69 

 

 

 
                                                 
65 Chuidian, 912 F.2d at 1097. 

66 Id. 

67 Id. 

68 Id. at 1099. 

69 Erika M. Lopes, Seeking Accountability and Justice for Torture Victims: The Hurdle of the Foreign 
Sovereign Immunities Act in Suing Foreign Officials under the Torture Victims Protection Act, 6 SETON 
HALL CIR. REV. 389, 394 (2010) (citing In Re Terrorist Attacks on Sept. 11, 2001, 538 F.3d 71, 80 (2d Cir. 
2008), Keller v. Cent. Bank of Nig., 277 F.3d 811, 815 (6th Cir. 2002), Byrd v. Corporacion Forestal y 
Industrial de Olancho S.A., 182 F.3d 380, 388 (5th Cir. 1999), Jungquist v. Sheikh Sultan Bin Khalifa Al 
Nahyan, 115 F.3d 1020, 1027 (D.C. Cir. 1997)). 
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2.  Enaharo and the Minority View  

The Seventh Circuit case Enahoro involved allegations of human rights violations 

by the defendant General Abdulsalami Abubakar, a Nigerian military general accused of 

using violence and cruel treatment toward pro-democracy activists in an effort to 

suppress resistance to his government.70   These facts, and the theory of liability 

underlying the lawsuit that followed, are strikingly similar to those in Samantar.  After 

the Seventh Circuit ruled that General Abubakar was not entitled to immunity under the 

FSIA (or under the common law as no “suggestion of immunity” was apparently 

rendered by the State Department) General Abubaker ultimately reached a confidential 

settlement with the plaintiffs before having his case dismissed by the district court.71  

Even before Enaharo, the Seventh Circuit had already rejected the “majority view” that 

courts could grant immunity to individual foreign officials based upon the FSIA in Ye v. 

Zemin.72   

In Ye, the sitting President of China, Jiang Zemin, came to the United States and 

was served with a lawsuit while in Chicago.73  Similar to Samantar, the suit named 

President Jiang as a defendant in his personal capacity.74  After President Jiang did not 

respond to the complaint, the plaintiffs moved for a default judgment but, before the 

district court could rule, the United States Government intervened and made a suggestion 

                                                 
70 Enaharo v. Abubakar, 408 F.3d 877, 879-880 (7th Cir. 2005). 

71 Abiola v. Abubakar, 02 C 6093, 2008 U.S. Dist. LEXIS 2937 (N.D. Ill. 2008). 

72 Enahoro, 408 F.3d at 881. 

73 Ye v. Zemin, 383 F.3d. 620, 623 (7th Cir. 2004). 

74 Id. at 622. 
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of immunity on his behalf.75  The court dismissed the case due to the Executive Branch’s 

“suggestion of immunity” based upon President Jiang’s status as a current head of State 

which the Seventh Circuit affirmed saying, “the Executive Branch has recognized the 

immunity of President Jiang from the appellants’ suit.  The district court was correct to 

accept this recognition as conclusive.”76  Ye gave the Seventh Circuit a chance to 

comment on the FSIA’s inapplicability to individuals but, because the foreign official in 

question was a head of State who received immunity based upon a suggestion of 

immunity by the State Department, the case was not resolved squarely on that issue.  

However, Enaharo did present the Seventh Circuit with such an opportunity with the 

court ruling:  “If Abubakar is covered by the FSIA, he is immune; no exception is 

relevant; and the suit would have to be dismissed. Therefore, the only issue is whether the 

statute applies to individuals, who are connected with the government, as opposed to the 

State itself and its agencies.”77  The analysis that followed set up the Supreme Court’s 

argument that proved ultimately decisive in Samantar.  The Seventh Circuit simply was 

not comfortable with the Chuidian approach of broadly interpreting the text of the FSIA 

to support immunity for foreign officials.78  The Seventh Circuit’s belief that foreign 

officials were not intended to be covered by FSIA immunity was largely based on the 

reality that it would have been very easy for Congress to use language that clearly 

expressed that intent.   

                                                 
75 Id. at 623. 

76 Id. at 623, 627. 

77 Enaharo, 408 F.3d at 881. 

78 Id. at 882 (stating, “We are troubled by this approach--that is, by saying Congress did not exclude 
individuals; therefore they are included.”). 
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The text of 28 U.S.C. § 1603(b) defines an “agency or instrumentality” as: 

(1) a separate legal person, corporate or otherwise;  
(2) which is an organ of a foreign state or political subdivision thereof, or a 
majority of whose shares or other ownership interest is owned by a foreign State 
or political subdivision thereof, and; 
(3) which is neither a citizen of a State of the United States as defined in section 
1332(c) and (e) of this title [28 USCS § 1332(c) and (e)] nor created under the 
laws of any third country. 

 

Due to the small amount of effort required of Congress to use clear language in order to 

include individuals within the meaning of “agency or instrumentality”, the “majority 

view” attempt to take the existing language within the FSIA, specifically the words 

within § 1603(b) of “separate legal person, corporate or otherwise”, and argue that they 

could support an individual being included within the FSIA’s scope was unpersuasive.  

Either the FSIA was or was not the sole basis for individual foreign official immunity.  

The Seventh Circuit was not willing to conclude that it was. 

B.  Samantar in the United States District Court for the Eastern District of Virginia 

After Samantar was filed in the Eastern District of Virginia, it seemed likely that 

the district court would grant the defendant immunity under the FSIA due to the 

widespread adherence to Chuidian and the fact that the Fourth Circuit had not yet ruled 

on whether individuals could be granted immunity under the FSIA.  Indeed, this is 

precisely what happened.  In reaching its decision to dismiss the case based upon lack of 

subject matter jurisdiction, the Samantar district court relied primarily on two other 

district court opinions; Belhas v. Ya’Alon79 in the District of Columbia and Matar v. 

Dichter80 in the Southern District of New York.81  Belhas, Matar and Samantar involve 

                                                 
79 Belhas v. Ya’Alon, 466 F. Supp. 2d 127 (D.D.C. Dec. 14, 2006). 

80 Matar v. Dichter, 500 F. Supp. 2d 284 (S.D. Ny. 2007). 
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the same basic facts:  A government official is sued in federal district court under the 

ATS and the TPVA for actions taken under his official capacity.  All three district courts 

granted the defendants’ motions to dismiss their cases based upon immunity under the 

FSIA.   

The Samantar district court dismissed the plaintiff’s case on grounds virtually 

identical to Chuidian and cited to Belhas and Matar, which both had former military 

officials as defendants.  Belhas and Matar involved Israeli military officials who oversaw 

bombing campaigns that allegedly killed plaintiffs and plaintiffs’ family members.  In 

each case, the district courts determined that the defendants were agents of the Israeli 

government who were acting within the scope of their authority.  Therefore, the cases 

were dismissed based upon a lack of subject matter jurisdiction due to the defendants 

being entitled to immunity under the FSIA.   

Given the similar postures of the defendants in Samantar, Belhas, and Matar, it is 

not surprising that the Samantar district court ruled as it did.  Again, a majority of cases 

up until that point accepted the argument that the FSIA protected government officials as 

“agencies and instrumentalities” of the State as long as their actions were done in an 

official capacity, not for personal nature or for private gain, and so long as none of the 

exceptions to the FSIA applied.82  The broad acceptance of this argument is largely 

attributed to the Chuidian decision, which was accepted by many of the other federal 

circuit courts.  Categorizing foreign leaders and their cabinet level and military officials 

as “agencies or instrumentalities” for purposes of the FSIA was easy, convenient and 

                                                                                                                                                 
81 Belhas and Matar were affirmed, respectively, by Belhas v. Ya’Alon, 515 F.3d 1279 (D.C. Cir. 2008) 
and Matar v. Dichter, 563 F.3d 9 (2nd Cir. 2009). 

82 See supra note 49. 
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supported by the notion of equating a head of State with the State itself.  Chuidian 

explained that, “[i]t is generally recognized that a suit against an individual acting in his 

official capacity is the practical equivalent of a suit against the sovereign directly.”83  

Why would a State’s leader not be considered an agent or instrumentality of the State 

itself?   

The problem is that none of the cases adhering to this argument analyzed closely 

the text of the FSIA to determine whether individuals were included within the meaning 

of a foreign “State” for purposes of the FSIA.  Not until Enahoro was there a true 

challenge to the accepted practice of using the FSIA as a shield for individual foreign 

officials.84  After Enahoro, the Seventh Circuit maintained its position as the minority 

view and remained so up until Samantar.85  The Fourth Circuit in Samantar was also 

determined to directly confront the issue.  “By contrast, the Seventh Circuit stands alone 

in concluding that the FSIA does not apply to individuals… yet we believe this is still an 

open question in the Fourth Circuit.”86  

C.  FSIA Decisions in the Court of Appeals for the Fourth Circuit 

 What looked to be a likely ending for the plaintiffs in Samantar – their case 

dismissed by way of an affirmed district court ruling – turned out to be a reversal that 

would attract the attention of the Supreme Court.  However, before Samantar, the Fourth 

Circuit had recently examined the FSIA in Velasco v. Indonesia.87  Even though the 

                                                 
83 Chuidian v. Philippine National Bank, 912 F.2d 1095, 1101 (9th Cir. 1990). 

84 Enahoro v. Abubakar, 408 F.3d 877 (7th Cir. 2005).   

85 Yousuf v. Samantar, 552 F.3d 371 (4th Cir. 2009). 

86 Id. at 378. 

87 Velasco v. Indonesia, 370 F.3d 392 (4th Cir. 2004). 

22 
 



plaintiff, George Velasco, had sued the Government of Indonesia – not an individual 

foreign official but an actual foreign State clearly under the protection of FSIA – the 

question of the FSIA’s relationship with individuals was briefly addressed.  The 

discussion focused primarily on the consequences of government agents acting beyond 

the scope of their authority but also acknowledged that “courts have construed foreign 

sovereign immunity to extend to an individual acting in his official capacity on behalf of 

a foreign State.”88  In Velasco, the Fourth Circuit did not need to arrive at a definitive 

answer concerning its position on extending FSIA immunity to foreign officials sued 

personally.  Instead, the Fourth Circuit affirmed dismissal in Velasco based upon the 

unavailability of the “commercial activity” exception within the FSIA due to Indonesia’s 

government officials acting outside the scope of their authority.89  The Fourth Circuit 

clarified this in Samantar by expressly stating that, “Velasco did not settle the question of 

whether Congress intended to confer sovereign immunity under the FSIA on an 

individual acting within the scope of his authority,”90 thus allowing them to take a first 

look at the issue.   

Following the foundation laid by the Seventh Circuit’s opinions in Ye and 

Enaharo, the Fourth Circuit in Samantar fully explored Congress’ intent behind enacting 

the FSIA and concluded that Congress sought to address only foreign sovereign 

immunity in suits involving a foreign State, not a foreign official.  Until then, with the 

exception of the Seventh Circuit, it seemed natural for most Circuits to fall in line with 

                                                 
88 Id. at 398. 

89 28 U.S.C. § 1605(a)(2) 

90 Samantar, 552 F.3d at 379. 
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the Chuidian line of reasoning – that Congress surely did not seek to address only 

governmental immunity and did not intend “to allow unrestricted suits against individual 

foreign officials acting in their official capacities.” 91  Rather, Chuidian concluded that 

creating such a divide “would be entirely inconsistent with the purposes of the (FSIA).”92  

With regard to congressional intent, and declining to take the Chuidian’s inclusive 

interpretation of the FSIA,93 the Fourth Circuit focused more “on the language of the 

provision at issue” while also considering “the overall structure and purpose of the 

statute.”94  The Fourth, Seventh and Ninth Circuits all placed great importance on the 

“purpose” of the FSIA.  However, the clear divergence between the majority and 

minority views was whether Congress intended for the FSIA to codify the common law 

of foreign sovereign immunity altogether or only with regard to foreign States.   

The purpose of the FSIA has been fairly clear since its inception.  The FSIA was 

created in order to eliminate, or at least reduce, the inconsistencies that plagued the 

application of sovereign immunity after the theory of restrictive immunity replaced the 

U.S. policy of absolute immunity.  The extent or, viewed another way, the limit of the 

FSIA’s effect upon foreign sovereign immunity has generated heavy debate.  In 

contemplating the FSIA’s purpose, Chuidian expressly stated that a purpose of the FSIA 

was to achieve “a comprehensive codification of immunity and its exceptions.”95  This 

                                                 
91 Chuidian v. Philippine National Bank, 912 F.2d 1095, 1101 (9th Cir. 1990). 

92 Id. 

93 Id. (“While section 1603(b) (of the FSIA) may not explicitly include individuals within its definition of 
foreign instrumentalities, neither does it expressly exclude them.”). 
 
94 Samantar, 552 F.3d at 380. 

95 Chuidian, 912 F.2d at 1102. 
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view was complimented by the Fourth Circuit’s belief that the purpose of foreign 

sovereign immunity was “to protect international relations between the United States and 

foreign sovereigns as a matter of comity”96 with the idea being that consistent application 

of foreign sovereign immunity serves the foreign relations interests of the United States.   

The divergence of the FSIA’s reach in the eyes of the Ninth Circuit majority view 

and the Fourth and Seventh Circuit minority view begins with each court’s different 

approach toward the FSIA’s statutory text and construction.  The circuit courts in 

Chuidian, Enaharo and Samantar all seized on the phrase “agency or instrumentality” 

found within § 1603(b) and whether that phrase, and other terms within the section, 

applied to individuals.  Chuidian acknowledged that § 1603(b) did not “explicitly include 

individuals within its definition of foreign instrumentalities” but also pointed out that the 

terms did not “necessarily exclude individuals” either.97  This view is in stark contrast to 

the Fourth Circuit’s initial reaction to the language used in § 1603(b), “[t]he phrase 

‘separate legal person’ is laden with corporate connotations.”98  Finding support on 

Enahoro’s foundation of placing people outside of the FSIA’s bubble of protection,99 the 

Fourth Circuit quoted Enahoro in supporting its own conclusion that “the phrase 

‘separate legal person’ suggests that corporations or other business entities, but not 

natural persons, may qualify as agencies or instrumentalities.”100   

                                                 
96 Samantar, 552 F.3d at 382. 

97 Chuidian, 912 F.2d at 1101. 

98 Samantar, 552 F.3d at 380. 

99 Id. See Enaharo v. Abubakar, 408 F.3d 877 (7th Cir. 2005).  “If Congress meant to include individuals 
acting in the official capacity in the scope of the FSIA, it would have done so in clear and unmistakable 
terms.”  Enaharo, 408 F.3d at 881-882. 

100 Samantar, 552 F.3d at 380. 
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Not stopping there, the Fourth Circuit pointed out several other factors leading to 

its conclusion that the language within § 1603 was aimed at corporate, non-human 

entities.   First, § 1603(b)(3) references sections of 28 U.S.C. § 1332 – a statute that 

“governs the citizenship of corporations and legal representatives of estates” and not 

human beings.101 Second, in reference to § 1603(b)(3)’s restriction that entities covered 

under the FSIA cannot be “created under the laws of any third country”, the Fourth 

Circuit noted that “it is nonsensical to speak of an individual, rather than a corporate 

entity, being ‘created’ under the laws of a country.”102  Third, the “overall statutory 

scheme of the FSIA” is consistent with it applying only to political bodies or corporate 

entities due to its use of language “virtually identical” to the language of Federal Rule of 

Civil Procedure 4(h), which governs service of process upon corporate entities.103  

Fourth, the examples given by the House Committee Report on the FSIA of entities that § 

1603(b) would consider an “agency or instrumentality” (including, among others, “a 

mining enterprise, a steel company, a central bank, an export association”) are all 

business, organization or group oriented and simply are not in any way aimed at 

individual human beings.104 

The Fourth Circuit finished its opinion by ruling alternatively in favor of the 

plaintiffs’ argument that “even if the FSIA applies to individual defendants, Congress did 

not intend to shield former government agents from suit under the FSIA.”105  Although 

                                                 
101 Id. 

102 Id. 

103 Id. at 381. 

104 Id. 

105 Id. 
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the Fourth Circuit cited Dole Food Co. v. Patrickson106 as support for this argument, a 

concurring-in-part opinion was filed by Fourth Circuit Judge Duncan expressing concern 

that the ruling went to too far in addressing the FSIA’s coverage of former foreign 

officials.107  The concurrence reasoned that simply concluding “that the FSIA does not 

apply to individuals is sufficient to resolve the case before us” and also indicated that, in 

creating jurisprudence on the topic of sovereign immunity, it is better to “err on the side 

of caution.”108  The Supreme Court did exactly this by declining to rule on the Fourth 

Circuit’s alternative holding concerning the FSIA’s lack of coverage for former foreign 

officials, deeming the question “irrelevant to (its) analysis” due to the Court’s ruling that 

“individual officials are not covered by the FSIA.”109   

Two complementary avenues of approach differentiate Enahoro and Samantar 

from the other Circuits in the “majority view”.110  Both viewed the statutory construction 

of the FSIA in an exclusive rather than an inclusive manner.  Both limited their analysis 

of the FSIA primarily to the literal text of the statute rather than the “majority view” 

method of using a teleological approach to an “ambiguous” statute in order to avoid a 

result “inconsistent with the purposes of the Act.”111  By continuing down both of these 

avenues, the Supreme Court prudently was able to avoid getting the federal courts too 

                                                 
106 Dole Food Co. v. Patrickson, 538 U.S. 468 (2003). 

107 Samantar, 552 F.3d at 384 (Judge Duncan, concurring). 

108 Id. 

109 Yousuf v. Samantar, 130 S. Ct. 2278, 2284 (2010). 

110 Id. at 2283. 

111 Chuidian v. Philippine National Bank, 912 F.2d 1095, 1101 (9th Cir. 1990). 
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entangled in Executive Branch foreign affairs decisions on the basis of a statute whose 

direction on those decisions is not clearly ascertainable.   

D.  Samantar in the Supreme Court 

The Supreme Court unanimously affirmed the Fourth Circuit’s ruling in 

Samantar.  Its unanimity is significant because all nine Justices, even those with less 

textualist tendencies, emphasized statutory text and not what Congress could have meant.  

Its ruling demonstrates that the FSIA was written in a manner that left no room for 

interpretation concerning its relationship to foreign officials.  This is especially 

significant when considering sovereign immunity’s expansive subject matter, its deep 

historical background, and its mid-twentieth century inconsistencies which lead to the 

codification of the FSIA.  Congress meant what it said but, moreover, it also meant what 

it did not say when it declined to insert words such as “person,” “individual,” or even 

“human,” using instead the terms “foreign State” and “agency or instrumentality.”  If 

Congress did not mean what it said, then it would be up to Congress to clarify what it 

meant in “clear and unmistakable terms” just as the dicta of Enahoro had concluded five 

years earlier.112   

The Chuidian mindset of ruling out the possibility of a “bifurcated approach” to 

sovereign immunity “absent explicit direction” (presumably through statutory text) by the 

FSIA ignores the opposite possibility of the FSIA explicitly directing a bifurcated 

approach through its omissions.113  The Supreme Court seized on what the text of the 

FSIA did not say but only in the sense that any omitted words gave even deeper meaning 

                                                 
112 Enaharo v. Abubakar, 408 F.3d 877, 882 (7th Cir. 2005).   

113 Chuidian, 912 F.2d at 1102. 
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to what Congress was actually trying to accomplish by drafting the FSIA – the 

codification of the restrictive theory of sovereign immunity toward foreign States through 

court decisions rather than Executive Branch “suggestions of immunity”.114 

Part I of the Supreme Court’s opinion in Samantar briefly described the facts of 

the case and the case history in district and circuit court.  Part II quickly recapped the 

history of foreign sovereign immunity and how the FSIA came into being.  Not until Part 

III of its opinion does the Court start to tear down the various arguments set forth by the 

Petitioner Samantar.   

1.  “Foreign State” within the FSIA does not include individuals 

Petitioner Samantar attempted to use the FSIA’s lack of a specific definition for 

“foreign State” to his advantage by claiming that Congress meant for the FSIA to be a 

“comprehensive” codification of foreign sovereign immunity, but then immediately 

conceded that the FSIA “does not comprehensively define the term ‘foreign State.’”115  

Instead of revisiting the well-trodden argument that individual officials are “agencies or 

instrumentalities” (terms that were specifically defined by § 1603) of a foreign State, 

Petitioner Samantar proposed the more novel argument that an individual official is a 

foreign State (a term not specifically defined by § 1603), or is at least one of many parts 

included in that term, due to the fact that foreign officials are one of many “means 

through which nations necessarily act.”116   

                                                 
114 Samantar, 130 S. Ct. at 2285. 

115 Initial Brief: Appellant-Petitioner at 33-34, Samantar v. Yousuf, 130 S. Ct. 2278 (2010) (No. 08-1555) 

116 Id. at 34. 
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The Court dismissed this argument in three ways.  First, the Court pointed out that 

“even if the list in § 1603(a)117 is merely illustrative, it still suggests that ‘foreign State’ 

does not encompass officials, because the types of defendants listed are all entities.”118  

Second, other sections of the FSIA specifically contemplate individuals which, according 

to the Court, demonstrate that Congress could have done the same thing in the § 1603(a) 

definition of ‘foreign State.’119  Third, the Court noted that “Congress made no express 

mention of service of process on individuals in § 1608(a)…” and also that “Congress 

made specific remedial choices for different types of defendants.” 120  If individuals were 

included within the meaning of “foreign State”, it would have two unintended 

consequences:  one, a “roundabout,” unclear manner in which a plaintiff would obtain 

personal jurisdiction over an individual (rather than a corporate or non-human entity) 

defendant and, two, the effect of subjecting “claims against officials to the more limited 

remedies available in suits against States” as compared to claims against “agencies or 

instrumentalities” such as the ability to sue for punitive damages or attach property, both 

being allowed against agencies or instrumentalities but prohibited when suing a foreign 

                                                 
117 28 U.S.C. § 1603(a) states that a "foreign state", except as used in section 1608 of this title, includes a 
political subdivision of a foreign state or an agency or instrumentality of a foreign state as defined in 
subsection (b). 

118 Samantar, 130 S. Ct. at 2287. 

119 Id. at 2288.  The Court uses the phrase “of that foreign state or of any official or employee of that 
foreign state” found in § 1605(a)(5) of the tortious conduct exception to the FSIA as an example of 
Congress’ ability to address individuals specifically within the statute.  The Court gives an additional 
example of specific individuals being identified within the FSIA in the terrorism exception of § 1605A.  

120 Id. 
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State.121  The Court was unwilling to accept these possibilities without clear textual 

direction from Congress.122   

In short, while Petitioner Samantar’s tactic of attempting to place himself under 

the term “foreign State” (and steering away from the phrase “agency or instrumentality”) 

proved to be a better textual argument, the Court ultimately was not persuaded that 

foreign officials fell within the FSIA’s meaning of “foreign State” or, for that matter, its 

subcategory “agency or instrumentality.”  The Court’s final sentence of Part III sums up 

its position nicely, “[t]he text does not expressly foreclose petitioner’s reading, but it 

supports the view of respondents and the United States that the Act does not address an 

official’s claim to immunity.”123   

2.  The History and Purpose of the FSIA Excludes Individuals 

Petitioner Samantar’s second attack on the Fourth Circuit’s opinion regarding the 

exclusion of foreign officials from the FSIA was a historically-based argument 

addressing the “pre-1976 common law” that “immunized the State’s officials for their 

official acts,”124 and relied heavily on Permanent Mission of India to United Nations v. 

City of New York125 where the Court commented on the “two well-recognized and related 

purposes of the FSIA: adoption of the restrictive view of sovereign immunity and 

codification of international law at the time of the FSIA’s enactment.”126  In light of the 

                                                 
121 Id. 

122 Id. 

123 Id. at 2289. 

124 Initial Brief: Appellant-Petitioner, supra note 116, at 45. 

125 Permanent Mission of India to the United Nations v. City of New York, 551 U.S. 193 (2007). 

126 Id. at 199. 
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dicta within Permanent Mission of India, Petitioner Samantar argued that the Court had 

already placed a premium on Congress’ intent “to codify the restrictive theory’s 

limitation of immunity to sovereign acts.”127  Essentially, he argues that this codification 

could not possibly have included the State while cutting out the individual.  Nowhere in 

the FSIA does it specifically withhold from individuals the immunity granted to foreign 

States and, absent such specific guidance, individuals must be granted the same immunity 

as the foreign State due to the inclusion of individuals under the common law, which the 

FSIA was meant to codify.128   

Petitioner Samantar basically rejected the idea that the FSIA was meant as a 

partial codification of sovereign immunity – a statute that divided, albeit implicitly, 

immunity decisions for foreign States and foreign officials, granting the courts the 

decision-making power for the former and leaving the Executive Branch in a position to 

ultimately influence the outcome of the latter.129  On the contrary, Petitioner Samantar 

argued that “the common law accorded immunity to State officials for acts undertaken on 

behalf of the State, so any statutory silence or ambiguity should not be read to abrogate 

that immunity.”130 

The Supreme Court recognized the argument that immunities granted to States 

and to individuals were “coextensive” and that “Congress must have codified official 

                                                 
127 Id. 

128 Initial Brief: Appellant-Petitioner, supra note 116, at 46. 

129 The courts are still involved in common law determinations of sovereign immunity but only in the 
absence of a “suggestion of immunity” by the State Department.  If the State Department failed to comment 
on a defendant’s request for immunity, the district court could then rule on the matter. Samantar v. Yousuf, 
130 S. Ct. 2278, 2284 (2010) (citing Ex parte Peru, 318 U.S. 578, 581, 587-589 (1943)).  

130 Initial Brief: Appellant-Petitioner, supra note 116, at 47. 
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immunity when it codified State immunity,”131 but countered that argument by saying, 

“the relationship between a State’s immunity and an official’s immunity is more 

complicated than petitioner suggests….”132  The Court was simply unwilling to make a 

sub silentio presumption that “when Congress set out to codify State immunity, it must 

also have…intended to codify official immunity.”133  If Congress had included any sort 

of language within § 1603 that indicated its intent to include individuals, it is very likely 

that the Court (and the Fourth Circuit) would have agreed with Petitioner Samantar’s 

position.  Instead, the Court read the FSIA at face value and determined that it only 

codified State immunity leaving Petitioner Samantar, sued in his personal capacity, to 

seek recourse with the common law principles of immunity that existed well before the 

enactment of the FSIA.  The Court bolstered its refusal to find language covering 

individuals within the FSIA where there was none by citing to its legislative history 

which “point(ed) toward an intent to leave official immunity outside the scope of the 

Act.”134  

In the end, Samantar was a narrow135 holding that only answered the very 

specific question of whether there was a relationship between the FSIA and an individual 

foreign official.  The FSIA’s text and legislative history led the Supreme Court to 

                                                 
131 Yousuf v. Samantar, 130 S. Ct. 2278, 2290 (2010). 

132 Id. 

133 Id. 

134 Id. at 2291. 

135 Id. at 2292.  While Justice Stevens described Samantar as a narrow holding, its effect on foreign 
sovereign immunity is nonetheless significant.  Samantar prevents future individual foreign defendants 
from pleading the FSIA to avoid the jurisdiction of the courts, which is something that can only be changed 
by a Congressional response.  
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conclude that Congress did not codify foreign sovereign immunity for individuals, only

for “foreign States” and their “agencies or instrumentalities,” both of which do not 

include former heads of State, ministers and other officials such as Petition

 

er Samantar.   

                                                

What is now a closed issue for the federal courts could now become an open 

question for Congress:  Should foreign sovereign immunity for foreign officials be 

codified?  While the Supreme Court did not directly answer this question, there are places 

within Justice Stevens’ opinion that seem to invite Congress to craft a clear statute that 

would expressly include individuals.  Dicta from prior Court opinions are placed within 

the opinion in order to emphasize the importance of clarity and succinctness in a statute.  

These characteristics could have easily allowed the Court to conclude that the Congress 

did, in fact, desire to include individuals within the protective scope of the FSIA.  

“Congress has shown that it knows how to [address an issue] in express terms.”136  Yet 

the fact that Congress wrote the statute in a manner that did not clearly express such a 

desire was dispositive for the Court.  “[W]e should not construe the statute in a manner 

that is strained and, at the same time, would render a statutory term superfluous.”137  The 

argument that an individual “official” was captured within the key phrases of “agency or 

instrumentality” and “foreign State” was initially plausible and “could conceivably refer 

to a natural person,” but because Congress used the term “official” in other parts of the 

FSIA to refer to individual natural persons and then presumably did not use that term 

when defining these key terms was too broad an interpretation for the Court to accept.138  

 
136 Id. at 2288 (quoting Kimbrough v. United States, 552 U.S. 85, 103 (2007)). 

137 Id. (quoting Dole Food Co. v. Patrickson, 538 U.S. 468, 476-477 (2003)). 

138 Samantar. 130 S. Ct. at 2286. 
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By declining to accept Petitioner Samantar’s argument that he was included within the 

scope of the FSIA, the Court, perhaps inadvertently, called upon Congress for more 

clarity in the FSIA regarding this question.   

The Court’s determination that the FSIA is inadequate for Petitioner Samantar’s 

purpose might leave an impression that the Court desired a new, updated, clearer draft of 

the FSIA to include individuals.  However, it could also suggest the opposite – that a 

FSIA which clearly does not include individuals might also be desirable.  The Court 

advocates neither position and supporters and opponents of each position could both use 

the Court’s language to their own advantage.  Ultimately, the result of the Court’s 

decision was correct and the consequences of the result are equally correct.   

As argued below, the Executive Branch should maintain primary control over the 

immunity decisions regarding individual foreign officials.  Whether this is accomplished 

by leaving the FSIA unchanged or by amending the FSIA to reflect a clear stance on 

individual immunity is not as important as ensuring that individual immunity decisions 

are not left exclusively or largely to the courts.  As discussed in the next section, 

“suggestions of immunity” indicating a grant or denial of a foreign official’s request for 

immunity from the Executive Branch should continue to bind the courts.  

IV. IMMUNITY DETERMINATIONS FOR FOREIGN OFFICIALS 
SHOULD BE MADE BY THE EXECUTIVE BRANCH 

 
 The Supreme Court concluded in Samantar that foreign officials are not 

addressed in the FSIA due to a lack of explicit text to that effect.  The Court also noted 

that the intent of the FSIA was not to provide immunity for foreign officials.  Based upon 

those reasons, a Congressional reaction to Samantar now becomes a possibility.  

Differing arguments exist as to what Congress meant when drafting the FSIA regarding 
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its application to foreign officials but Samantar has made those arguments irrelevant.  

The Court decisively ruled on the meaning of the text and the purpose of the FSIA, which 

did not include codifying individual immunity.  If Congress does consider grants of 

immunity to foreign officials to be a problem, then Samantar provides an implicit 

invitation to address it through legislation.  While there are problems with the common 

law method of courts waiting on and deferring to State Department “suggestions of 

immunity”, fixing those problems should not include a statutory approach toward 

individuals in the same way the FSIA approaches State immunity.  Furthermore, these 

problems should not be addressed by Congress through additional legislation but by the 

Executive Branch through better practice and procedure.  Regardless of how the common 

law method is improved upon, it must be done in a way that leaves primary responsibility 

of individual immunity to the Executive Branch.   

A. No Amendment Needed:  The FISA Should Not Apply to Individuals 

Congress should not act to allow foreign officials to be granted sovereign 

immunity under the approach taken by the FSIA to governments.  Important immunity 

decisions involving sitting or former foreign officials being sued in their personal 

capacities must come from the Executive Branch.  An argument in favor of separating 

immunity determinations of foreign States from foreign officials is also an argument 

against “lump(ing) individual officials in with foreign States.”139  By phrasing it this way, 

the Supreme Court in Samantar made it clear that they did not support “lumping” foreign 

States and foreign individuals together unless given specific direction from Congress.  

                                                 
139 Id. at 2291. 
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Now that the Court has declared the FSIA to have given no such direction, Congress is 

left with the decision of whether specific direction is needed.   

Certainly Congress could include foreign officials within the coverage of the 

FSIA through amended or additional legislation.  A new law could specifically target 

foreign officials and make clear that their immunity status will be granted by the courts – 

just as the current FSIA does with States.  If Congress were to regulate immunity 

determinations of foreign individuals, it would probably do so in one of two ways.  First, 

it could draft entirely new legislation that directly addresses immunity for foreign 

officials.140  Second, it could amend the FSIA either by broadening the definition of 

either “agency or instrumentality” or “foreign State” to include foreign officials141 or by 

drafting a “separate clause within the FSIA explicitly providing immunity for foreign 

officials under certain circumstances.”142  However, another option would be for 

Congress to do none of the above thereby leaving the FSIA the way it is (with regard to 

the immunity of foreign officials) and let the Samantar decision stand allowing the 

Executive Branch to continue, or resume as the case may be, providing “suggestions of 

immunity” to the courts based upon whether the foreign official was acting within the 

scope of his office.     

1.  The Difficulties in Defining a “Foreign Official” 

Were Congress to amend the FSIA to include foreign officials, the amendment 

should provide some guidance as to exactly who is and is not a foreign official.  Like so 

                                                 
140 Elsea, supra note 48, at 14. 

141 Id. 

142 Id. 
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many legislative terms that sound simplistic on their face yet wind up being tedious to 

interpret, “individual foreign official” could include and exclude a wide variety of people 

for purposes of whether they will receive immunity under the FSIA.  Attempts at defining 

“officials of foreign States” have been made in the international law arena, especially in 

the area of diplomatic protections enjoyed by diplomats in receiving and host States.  “A 

precise definition of officials of foreign States … has considerable practical 

significance.”143  However, most “definitions are … not elaborate or precise enough as 

regards the essence of the personal inviolability of officials of foreign States because they 

present only some aspects” of the concept.144  There are U.S. statutes that have defined 

foreign officials.  For example, in 15 U.S.C. § 78dd, within the section discussing 

prohibitions on foreign trade practices by issuers, “foreign official” is defined “as any 

officer or employee of a foreign government or any department, agency, or 

instrumentality thereof, or of a public international organization, or any person acting in 

an official capacity for or on behalf of any such government or department, agency, or 

instrumentality, or for or on behalf of any such public international organization.”145   

To be sure this is an expansive definition of a foreign official.  Virtually anyone 

involved in government qualifies as a foreign official under it.  A similarly expansive 

definition might not be ideal for the FSIA.  Historically, in addition to heads of State, 

immunity “has also been extended to representatives of government…such as diplomatic 

agents, members of special missions, delegates representing the State on international 

                                                 
143 FRANCISZEK PRZETACZNIK, PROTECTION OF OFFICIALS OF FOREIGN STATES ACCORDING TO 

INTERNATIONAL LAW 15 (1983). 

144 Id. at 5. 

145 15 U.S.C. § 78dd-1(f)(1)(A). 
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organizations, consular officers and many other State institutions directly related to the 

conduct of foreign affairs…”146  Defining a foreign official within the FSIA requires 

language capable of capturing a target group but also limiting who is included within that 

group.  Each sovereign government is different and the titles that each government gives 

its leaders and members are also different.  Language barriers would also complicate this 

obstacle.  All of these considerations would make it difficult for a statute to delineate 

immunity decisions based upon title.  Any definition of a foreign official that goes into 

the FSIA will face the constant challenge of either being too inclusive or too exclusive.  

A suitable definition is never going to find the perfect balance of capturing all intended 

eligible individuals who might receive protection under an amended FSIA.  There would 

be an inevitable need for the courts to play some discretionary role in determining 

whether a sued individual would fall within the scope of individuals covered.   

Certainly courts are capable of doing this.  Congress is also certainly capable of 

defining who is to be considered a “foreign official” for purposes of the FSIA, just as it 

did in 15 U.S.C. § 78dd.  Assuming that both the Executive Branch and the courts are 

capable of following cogent lawful guidelines as to which individuals will qualify for 

immunity, then the decision should remain in the hands of the Executive Branch.  

Capable as the courts may be, it is unnecessary for Congress to allow the judiciary to 

exercise discretion in this regard.  While a grant or denial of immunity should be based 

                                                 
146 BANKAS, supra note 8, at 47. 
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upon law, matters of immunity still touch upon the conduct of foreign affairs, which falls 

within the realm of the Executive Branch.147 

2.  Deciding What Actions Trigger Immunity 

Once a foreign official is identified as a candidate for immunity, the next step is to 

analyze whatever actions were committed that led to the lawsuit against him.  The 

questions and issues mentioned above as to which foreign officials will be considered 

“foreign officials” under the FSIA are further complicated by the necessity of classifying 

what actions committed by the selected class of “foreign officials” will be covered by the 

FSIA.  It is already written in § 1605(a)(5) that the tortious conduct of foreign officials, if 

committed within the United States, will not qualify for immunity under the FSIA.  Any 

attempt at codification of immunity for foreign officials would have to address when, 

who and for what actions would qualify for an immunity grant.   

The difference between State immunity and individual immunity is analogous to 

the difference between status-based immunity and function-based immunity.  A 

government does not lose its status-based immunity, because that could only happen if it 

ceased to be a government (in which case there would be no defendant to sue).  The same 

is not true for foreign government officials.  At some point, once they leave office, all 

foreign government officials will lose their status-based immunity, unless of course they 

die in office.  When this happens, the foreign government official will lose his status-

based immunity but will retain function-based immunity.   

The question then becomes whether the actions committed by the individual 

foreign official are public or private acts.148  In analyzing Samantar specifically, only 

                                                 
147 Michael A. Tunks, Diplomats or Defendants? Defining the Future of Head-of-State Immunity, 52 Duke 
L. J. 651, 656 (2002) (“[I]mmunity from foreign jurisdiction has been recognized throughout human history 
as an essential tool in conducting foreign affairs.”). 
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function-based immunity is in question due to Samantar’s status as a former head of State 

at the time of the filing of the lawsuit against him.  Because he was not a sitting head of 

State or other high-ranking government official, he did not enjoy status-based immunity.  

But what precisely is “function-based immunity” and, perhaps more important, how does 

it differ from “status-based immunity”?  These questions become relevant when 

discussing the effects of Samantar on U.S. sovereign immunity law because Samantar 

has presented a possible turning point in how matters of immunity will be decided.  An 

analysis of these questions requires a discussion of the difference between status-based 

and function-based immunity. 

a.  Status-Based Immunity 

Status-based immunity is founded upon an official’s or an entity’s status rather 

than on their actions.149  There are a variety of status-based immunities.  State immunity 

itself is a type of status-based immunity due to the immunity being based on the status of 

a State’s sovereignty.150  Diplomatic and consular immunity are other examples of status-

based immunities.151  A diplomat receives immunity based upon his status as a 

diplomat.152  This “contributes to friendly relations among States by allowing State 

representatives to perform their functions without the risk of being exposed to national 

                                                                                                                                                 
148 FOX, supra note 8, at 441 (“A former head of state has no immunity in respect of private acts committed 
while in office.”). 

149 Id. at 439 (“Whilst in principle all jurisdictions recognize that a head of State is identified with the State 
so as to enjoy immunity for public acts performed in its name…”). 

150 Id. 

151 Tunks, supra note 147, at 654 (asserting that diplomatic immunity belongs to the State, not the 
diplomat). 

152 Id. 
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proceedings…”153  The Seventh Circuit’s opinion in Ye, discussed above, is a good 

example of status-based immunity being granted under the common law to an 

individual.154     

Individual head-of-State status-based immunity, unlike State and diplomatic 

immunity, was not affected by the passage of the FSIA and thus remains generally within 

the power of the Executive Branch through the “suggestions of immunity” offered to 

courts by the State Department.  As mentioned above, a State Department “suggestion of 

immunity” is considered binding by the courts, so while the courts ultimately have the 

procedural power to dismiss a case, they do so based upon the decision of the Executive 

Branch.  The FSIA changed this for governments.  “The passage of the FSIA…ha[s] 

relieved the executive from determining the immunity of States…”155  However, 

Samantar has made clear that the FSIA grants no status-based immunity to heads of 

State.  Consequently, “[b]ecause the FSIA addressed only the doctrine of sovereign 

immunity, the practice of deferring completely to State Department suggestions of head-

of-State immunity continues.”156   

Criticisms of how status-based immunity is addressed in the United States have 

included allegations that the “State Department uses no acknowledged standard to decide 

whether a head of State enjoys immunity, has no judicial machinery to aid in the process, 

                                                 
153 MURPHY, supra note 9, at 259. 

154 Ye v. Zemin, 383 F.3d. 620, 630 (7th Cir. 2004) (discussing the requirement that the Executive Branch’s 
“suggestion of immunity” for then-sitting Chinese President Jiang Zemin be given deference based upon 
his status as a head of State). 

155 Jerrold L. Mallory, Resolving the Confusion Over Head-of-State Immunity: The Defined Rights of Kings, 
86 COLUM. L. REV. 169, 181 (1986). 

156 Tunks, supra note 147, at 659. 
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and is routinely subjected to political pressure to make rulings favorable to the heads of 

State.”157  While one could use these perceived shortcomings as an argument to include 

status-based immunity within an amended or revised FSIA, another solution would be for 

the State Department to adhere to a clear and consistent standard of granting or denying 

status-based immunities and resist the political pressures that have lead to inconsistent 

decisions in the past.  The Executive Branch must continue to be primarily involved in 

status-based immunity decision-making in order to continue to effectively play its part in 

conducting the nation’s foreign affairs.158   

 b.  Function-based Immunity 

Status-based immunity was not available for Samantar due to the fact that 

Petitioner Samantar was a former, not a sitting, foreign official.  At the time of suit 

against him, he held no office or title and was simply living as a private resident in 

Virginia.  Therefore, he held no status and was ineligible for a grant of status-based 

immunity.  Instead, function-based immunity, presumably under the FSIA, was what 

Petitioner Samantar attempted to use as a shield from the district court’s jurisdiction.  

Function-based immunity is dependent upon “acts of foreign officials done in their 

official capacities” rather than upon the particular title held during the acts.159  Because 

the ruling in Samantar was so narrow, the Court declined to rule on what acts are within 

the scope of an individual’s official capacity.  Samantar was only concerned with 

                                                 
157 Mallory, supra note 155, at 197. 

158 Ye, 383 F.3d at 628 (“The Executive Branch is better equipped than this court or the district court to 
assess the consequences for our foreign policy of permitting service of process on visiting heads of state, 
and it is the Executive Branch in its dealings with China that will confront, in the first instance, the 
consequences of that determination.”). 
 
159 Elsea, supra note 48, at 11. 
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whether function-based immunity for a foreign official had been codified by the FSIA.  

Whether a foreign official’s acts could be acts of the State under the common law was 

considered but not addressed.  Samantar stated that, “[w]e do not doubt that in some 

circumstances the immunity of the foreign State extends to an individual for acts taken in 

his official capacity,” but then the Court went no further in identifying situations where a 

State’s immunity would extend to its officials.160  Clarity on that issue will come from 

the Executive Branch.  Instead of looking to the FSIA for a grant of immunity, 

defendants will once again look to the State Department for “suggestions of immunit

their cases. 

y” in 

 161  

                                                

 The significance of Samantar is that neither status-based nor function-based 

immunity will be granted to foreign officials under the FSIA.  This is due to the Court’s 

holding that the terms “foreign State” and “agency or instrumentality” within the FSIA 

do not refer to individuals.  The reason that it is important for the legislature to refrain 

from any attempt at inserting either status-based or function-based immunity into the 

FSIA is because, in the absence of clear codification, the judiciary will be forced to 

interpret when a particular official qualifies for status-based immunity and whether an 

individual’s actions were done in their official capacity for function-based immunity.  

The problem is not that the judiciary is incapable of making such interpretations.  In fact, 

the opposite is true, they are quite capable of interpreting whether an individual’s actions 

were done in an official capacity and, before Samantar, have routinely made these types 

 
160 Id. (citing Samantar v. Yousuf, 130 S. Ct. 2278, 2290-91 (2010)). 

161 See Statement of Interest of the United States at 9, ¶13, Yousuf v. Samantar, No. 1:04 CV 1360 (LMB) 
(E.D. Va. Feb. 14, 2011) (citing Ludecke v. Watkins, 335 U.S. 160,173 (1948)  (determining that immunity 
should not be given to the defendant Samantar in the absence of a recognized Somali government). 
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of determinations for quite some time – with Chuidian being one of many examples.  Yet 

these determinations, while capable of being made by the judiciary, are better left to the 

Executive Branch because they involve questions of foreign affairs and relate to our 

ability to promote peace and harmony with other sovereign nations.  “Sensitive 

diplomatic and foreign policy judgments are involved in determining the contours of 

official immunity and any refinements or exceptions to it, and in assessing the 

significance of unfolding international law and practice in making those determinations. 

Such judgments are ordinarily committed to the Executive as an aspect of the Executive 

Branch’s prerogative to conduct foreign affairs on behalf of the United States.”162 

Numerous other considerations support a policy continuing to favor Executive 

Branch handling of immunity requests.  The United States pointed out several 

“complexities” in its amicus brief to the Supreme Court in Samantar that must be taken 

into account before an immunity decision is reached to include “reciprocity, customary 

international law and State practice, the immunity of the State itself, and, when 

appropriate, domestic precedents.”163  Even if the Supreme Court reached a different 

ruling than they did, one in favor of Samantar, it would be difficult for the judiciary to 

address adequately these issues under “the rigid and ill-fitting statutory regime of the 

FSIA.”164  New law, be it by way of an amended FSIA, an additional exception within 

the FSIA or a wholly new statute addressing individual immunities, could adequately 

                                                 
162 Amicus Brief of the United States at 27-28, Samantar v. Yousuf, 130 S. Ct. 2278 (2010) (No. 08-1555). 
See also FOX, supra note 8, at 17 (“As the grant or refusal of immunity to the visiting State…concerns the 
relations of the forum State with the other State, the law relating to State immunity is governed by 
international law.”). 

163 Id. at 25. 

164 Id. 
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address these very real and identifiable issues.  However, due to the case-by-case nature 

of immunity requests and the different facts that come with each request, it is doubtful 

that the legislative text would be able to completely take the guesswork out of an 

immunity request.  This is probably true of all statutes, which is why courts are needed to 

help clarify, interpret, and apply the law.  Once this occurs, if the new law delegates these 

immunity determinations to judges, as the FSIA currently does, then judges will perform 

an anaylsis as to the merits of an immunity request.  For function-based immunity, the 

pivotal question will often be whether the actions that make up the substance of a lawsuit 

were public or private in nature.  Again, this factual analysis, while capable of being 

performed by the judiciary, should be performed by the Executive Branch, based upon its 

responsibilities of conducting our nation’s foreign affairs.  Furthermore, a change in the 

law is simply unnecessary.  The discretion currently resides with the Executive Branch.  

There is no pressing need to alter the FSIA and give that discretion to the judiciary. 

B.  Immunity Related to the Scope of Office 

 There is a general presumption that most public or professional acts done by 

foreign officials are done in their official capacity.  Incidents of fraud, corruption, 

physical violence or other criminal misconduct tend to initiate discussion about whether a 

foreign official’s act was done outside the permissible scope of his official capacity.  

However, allegations of foreign officials either committing or overseeing human rights 

violations – often viewed as criminal and/or tortious acts in their own right – in cases 

such as Samantar and Enaharo have raised questions of whether these acts can ever be 

viewed as within an official’s permissible scope of office.  “Torture and extra-judicial 

killing cannot be within the lawful scope of an official’s authority,” argued the 
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Respondent in Samantar.165  The Supreme Court’s response to this was simply that 

analysis of this argument required an unneeded extra step.  Due to their decision that the 

FSIA did not apply to individual foreign officials, “we need not reach respondents’ 

argument that an official is not immune under the FSIA for acts of torture and 

extrajudicial killing.”166  The Court did acknowledge, however, that the district court 

found Samantar’s actions to be within the scope of his authority based upon letters 

received from the Somali Transitional Federal Government (TFG) despite the fact that 

the State Department offered no suggestion of immunity.167   

Samantar did not reach the question of whether Petitioner Samantar’s alleged 

human rights violations were entitled to immunity under the common law, holding only 

that FSIA immunity was not available.  While federal district courts in the United States 

have granted immunity to foreign officials accused of human rights violations in the past 

due to a “suggestion of immunity” by the State Department, this is not always the case.     

1.  Ye v. Jiang Zemin 

The case of Ye, mentioned above, centered on allegations of human rights 

violations.  The plaintiffs, “practitioners of Falun Gong, a spiritual group of Chinese 

origin,” 168 filed their cause of action under the Alien Tort Statute (ATS)169 alleging that 

President Jiang was responsible for various human rights violations against them 

                                                 
165 Initial Brief: Appellee-Respondent at 51, Samantar v. Yousuf, 130 S. Ct. 2278 (2010) (No. 08-1555). 

166 Samantar, 130 S. Ct. at 2283. 

167 Id. (The Court also noted that the TFG, Somali’s current government, remains unrecognized by the 
United States). 

168 Ye v. Zemin, 282 F. Supp. 2d 875, 877 (N.D. Ill. Sept. 12, 2003). 

169 29 U.S.C. § 1350 
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including “torture; genocide; violation of the right to life; violation of the right to liberty 

and security of the person; arbitrary arrest and imprisonment.”170  Ultimately, and despite 

the human rights violations alleged, President Jiang was granted status-based immunity 

by the courts due to his status as a sitting head of State.  But Ye is an exception rather 

than the rule.  Other cases, particularly ones with former foreign officials as defendants, 

have not gone as well for those accused of human rights violations. 

2.  Enahoro v. Abubakar 

The Seventh Circuit case Enahoro, also mentioned above, involved allegations of 

human rights violations by the defendant General Abubakar, a Nigerian military general 

accused of using violence and cruel treatment toward pro-democracy activists in an effort 

to suppress resistance to his government.171   After the Seventh Circuit ruled that General 

Abubakar was not entitled to immunity under the FSIA (or under the common law as no 

suggestion of immunity was apparently rendered by the State Department), General 

Abubaker ultimately reached a confidential settlement with the plaintiffs before having 

his case dismissed by the district court.172  

3.  Trajano v. Marcos-Manotoc and Hilao v. Marcos 

The Ninth Circuit was also unwilling to allow the FSIA to immunize former 

foreign officials alleged to have committed human rights violations.  In the cases of 

Trajano v. Marcos-Manotoc173 and Hilao v. Marcos,174 the defendant Ferdinand Marcos, 

                                                 
170 Ye, 282 F. Supp. 2d at 877-78. 

171 Enaharo v. Abubakar, 408 F.3d 877, 879-880 (7th Cir. 2005).   

172 Abiola vs. Abubakar, 02 C 6093, 2008 U.S. Dist. LEXIS 2937 (N.D. Ill. 2008). 

173 Trajano v. Marcos-Manotoc, 978 F.2d 493 (9th Cir. 1992). 
 
174 Hilao v. Marcos, 25 F.3d 1467 (9th Cir. 1994). 
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the former President of the Philippines, as well as members of his family and 

government, was accused of arresting, torturing or executing up to 10,000 of his citizens 

from 1971 through 1986.175  After losing power, he and his family fled to Hawaii.   Upon 

his arrival into the United States, multiple plaintiffs filed multiple lawsuits against him 

and members of his family under the TVPA and the ATS.  Similar to President Jiang and 

General Abubakar, the defendants in the Marcos suits sought immunity but were denied 

relief under the FSIA.  However, the Ninth Circuit’s reasoning as to why they were not 

entitled to immunity under the FSIA was much different than the Seventh Circuit’s 

conclusion that the FSIA simply did not apply to individuals.  On the contrary, and in line 

with Chuidian, the Ninth Circuit maintained in both Trajano and Hilao that the FSIA did 

apply to foreign officials yet did not apply to the defendants because their actions fell 

outside of the scope of office.176   The Ninth Circuit gave two reasons that an official 

could be acting outside of the scope of office; either because the defendants’ actions were 

outside the scope of their official capacity, meaning personal in nature, or were outside 

the scope of their authority, meaning “doing something the sovereign has not empowered 

the official to do.”177  

In Trajano, the allegations centered around President Marcos’ daughter Imee 

Marcos-Manotoc and her position as the head of “the police and military intelligence 

personnel who tortured and murdered a man named Trajano, knew they were taking him 

                                                                                                                                                 
 
175 Id. at 1469. 

176 Trajano, 978 F.2d at 497. 

177 Id. 
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to be tortured, and caused Trajano’s death.”178  Trajano was awarded $4.16 million after 

a default judgment was entered against Marcos-Manotoc.179  Because Marcos-Manotoc 

did not appear at her district court proceedings, her eligibility for immunity under the 

FISA was not considered until the case reached the Ninth Circuit.  Before that court, 

Marcos-Manotoc presented two main arguments in favor of her eligibility for immunity

First, that “the Philippine Military Intelligence [was] an “instrumentality” of a foreign 

State within § 1603(b) of the FSIA, and that the tortious acts were brought about by 

persons acting pursuant to [her] authority…such that [her] liability…[was] expressly 

premised on her authority as a government agent.”

.  

s 

ntitled 

ct 

exception to the FSIA.   

                             

180  Because Marcos-Manotoc’s suit 

was brought in the Ninth Circuit, where Chuidian served as controlling precedent, her 

argument that she qualified for FSIA immunity as an “instrumentality” of a foreign State 

seemed ironclad, so long as her actions were considered in the scope of her official 

capacity.  Her second argument, based upon McKeel v. Islamic Republic of Iran,181 wa

“that, regardless of whether she acted within the scope of her employment, she is e

to absolute immunity under § 1604(7) because a foreign State and its agents lose 

sovereign immunity only for tortious acts occurring in the United States.”182  Thus, 

Marcos-Manotoc sought to use the fact that all of the plaintiffs suffered harm in the 

Philippines, rather than the United States, as a means to avoid the tortious condu

                    
178 Id. at 496. 

179 Id. 

180 Id. at 497. 

181 McKeel v. Islamic Republic of Iran, 722 F.2d 582 (9th Cir. 1983). 

182 Trajano, 978 F.2d at 497. 

50 
 



In addressing these arguments, the Ninth Circuit pointed out that Marcos-

Manotoc’s failure to appear at the district court came at a great cost and, in fact, made 

their decision “easy.”183  Because of the default judgment entered against her, Marcos-

Manotoc filed “a motion to lift entry of default” in which she “declare[d] that she was not 

a member of the government or the military at the time of Trajano’s murder” which 

essentially was an admission that she acted “on her own authority, not on the authority of 

the Republic of the Philippines.”184  Once Marcos-Manotoc took herself out of a position 

which may have made her eligible for FSIA immunity as an “agency or instrumentality” 

of the Philippine State, Chuidian no longer applied and McKeel was no longer relevant 

because her acts were personal in nature and not done under an “official mandate” from 

the Philippine government.185  What is significant about this case is that even if Marcos-

Manotoc was found to have acted under the authority of the Philippine government, 

Chuidian still would have found the nature of her actions (the capture, torture and murder 

of Trajano) to be outside the scope of her authority.  Chuidian clearly states that 

“[s]overeign immunity similarly will not shield an official who acts beyond the scope of 

his authority”186 and the Ninth Circuit probably would have had no trouble finding that 

the torture and murder of an innocent civilian would be “in violation of [her] position and 

not in pursuance of it.”187  This probability would be verified shortly thereafter in Hilao 

v. Marcos. 

                                                 
183 Id. at 498. 

184 Id. 

185 Id. 

186 Chuidian v. Philippine National Bank, 912 F.2d 1095, 1106 (9th Cir. 1990). 

187 Hilao v. Marcos, 25 F.3d 1467, 1471 (9th Cir. 1994). 
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In Hilao, allegations similar to those in Trajano were brought against former 

President Marcos as well as other members of his family and members of the Philippine 

government serving during his time in office.  Unlike Trajano, the case did not reach the 

Ninth Circuit on appeal after a default judgment but was rather the result of an 

interlocutory appeal of a district court ruling to preliminarily enjoin the Marcos estate 

from moving assets.188  Therefore, the defendant in Hilao was the estate of the Marcos 

family rather than former President Marcos himself, his daughter or any member of his 

government.  The FSIA found its way into the discussion of the case within that appeal.   

The logic and precedent that prevented Marcos-Manotoc from successfully using 

the FSIA as shield from jurisdiction in Trajano also prevailed in Hilao.  The Marcos 

estate attempted to equate itself with being the sovereign State of the Philippines and thus 

entitled to immunity as a “foreign State” under the FSIA.189  This argument was quickly 

rejected by the Ninth Circuit in the same manner as it was in Trajano with the court 

reemphasizing that the “FSIA does not immunize a foreign official engaged in acts 

beyond the scope of his authority” and holding that acts of “torture and execution” fall 

outside that scope.”190  The Marcos estate’s second argument fell equally as flat.  Not 

only do acts of torture and execution fall outside of any permissible scope of authority 

due a foreign official, those acts are not even considered within the scope of their 

capacity as a foreign official.  In other words, the Marcos regime acted in their personal 

capacity, not in the capacity of the State, and actions within one’s personal capacity can 

                                                                                                                                                 
 
188 Id. at 1468. 

189 Id. at 1470. 
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never be within an official’s scope of authority.  Their “actions should be treated as taken 

without official (public) mandate pursuant to [their] own (personal) authority.”191 

Using the Ninth Circuit’s interpretation of the FSIA at that time, Marcos-Manotoc 

and the Marcos estate could have received immunity either as part of the “foreign State” 

of the Philippines or as an “agency or instrumentality” of the Philippines.  If not for the 

violent, harmful nature of their actions (and the default judgment against Marcos-

Manotoc), both Marcos-Manotoc and the Marcos estate, under Chuidian, might have 

qualified for FSIA immunity due to their official positions within the government.  

Chuidian allowed foreign officials to fall under the protection of the FSIA, however, the 

reason Marcos-Manotoc and the Marcos estate did not receive immunity under the FSIA 

was due to the unofficial, personal nature of their actions, which were beyond the scope 

of their capacity and, consequently, their authority – not due to their status as individuals.   

The logic applied by the courts in denying relief through FSIA immunity is sound.  

However, had the Supreme Court’s ruling in Samantar been in effect during the course of 

these cases, the Ninth Circuit would not have had to use this logic because the Marcos 

defendants would have been disqualified from obtaining FSIA immunity due to its 

exclusion of individuals.192  In furtherance of the argument that no legislative response is 

needed to Samantar, there is no reason why the Executive Branch could not and would 

not apply the same logic when receiving requests for immunity when defendants who are 

alleged to have committed human rights violations find themselves in U.S. district court.  

                                                 
191 Id. at 1471. 

192 Even using a Chuidian analysis, the Marcos estate probably would have been unsuccessful classifying 
itself as either a “foreign state” or as an “agency or instrumentality” of a foreign state and thus would not 
have fallen within the scope of the FSIA. 
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Clearly this logic can be and has been applied by the courts but, under Samantar, it is 

now the Executive Branch that is expected to act due to individuals not falling under the 

protection of the FSIA.   

The status-based immunity that was enjoyed by President Jiang was not available 

for General Akbubar, President Marcos or his daughter.  Any foreign policy 

consequences that may have been contemplated in Enahoro, Trajano and Hilao before 

the district courts ruled are best left to the Executive Branch.  Although the courts are 

perhaps capable of exercising sound legal judgment in matters that call for sound 

Executive Branch judgment, they should not be put in such a position.  If given the 

chance, the State Department probably would not have granted immunity either to 

General Akbubar or to the Marcoses.  The Ninth Circuit’s conclusions with regard to 

human rights violations being outside the scope of a foreign official’s capacity or 

authority are determinations that involve judgments of current and/or former foreign 

leaders.  These judgments should be made by the branch of government that the 

Constitution expects to make them – the Executive Branch.  The deference given to the 

Executive Branch by the judiciary concerning immunity matters is “rooted in the 

separation of powers.”193  The FSIA was triggered by inconsistent application of the 

restrictive theory of immunity which involved foreign States playing the role of 

commercial actors.  It was not triggered by clarifying the correct course of action with 

regard to human rights violators.  Setting aside the fact that the FSIA may immunize a 

foreign State named as such in a lawsuit involving human rights violations, the decision 

                                                 
193 Statement of Interest of the United States, supra note 161, at 7 (citing Ludecke v. Watkins, 335 U.S. 
160,173 (1948) (“Under the Constitution, the Executive is “the guiding organ in the conduct of our foreign 
affairs.’”)). 
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of whether an individual should be likewise immunized is a question that is and should 

continue to be made by the Executive Branch. 

C.  Immunity for Former Foreign Officials after Samantar 

The difference between being a current head of State and a former head of State is 

significant, mostly due to a former head of State’s loss of status-based immunity.  Ye, like 

Samantar, involved a suit against an individual foreign official sued in his personal 

capacity.  The main difference between the two suits was that President Jiang was a 

current head of State at the time of filing, and thus was qualified for status-based (and 

therefore did not require function-based) immunity, while Samantar was a former head of 

State at the time of filing, and thus was qualified only for function-based immunity 

because he held no current status.  Current heads of State enjoy a much greater breadth of 

immunity -- some say it reaches the level of absolute immunity194 -- than do former heads 

of State.  The theory of restrictive immunity appears to have not even entered the debate 

when addressing current heads of State, probably because restrictive immunity was aimed 

more at addressing entry into the marketplace by an actual sovereign government as 

opposed to an individual person.  In fact, status-based immunity is so compelling under 

the common law that Petitioner Samantar, even if guilty of committing the acts alleged 

by the Respondents, would probably have been granted a “suggestion of immunity” by 

the State Department had he still held the status as the Somali Prime Minister, assuming 

that the United States recognized his administration as the legitimate ruling government 

of Somalia.  “Recognized serving heads of State are probably immune for all acts 

                                                 
194 See e.g., FOX, supra note 8, at 440 (“US law today recognizes head of State immunity as a separate 
common law doctrine of absolute immunity.”). 
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whether of a public or private nature.”195  However, because Petitioner Samantar was a 

former official (thus having no status-based immunity) at the time of his suit, his 

eligibility for function-based immunity under the FSIA was the issue before the Supreme 

Court.   

The State Department’s main argument in their brief to the Supreme Court was 

that Petitioner Samantar was not eligible for immunity under the FSIA.196  However, the 

State Department made an additional argument that, should the Court decide that 

Petitioner Samantar was eligible for immunity under the FSIA, that immunity should not 

be disturbed due to his status as a former head of State.197  “At the time of the FSIA’s 

enactment, the background common law rule generally recognized the immunity of 

former officials for actions taken in an official capacity.”198  This was in response to the 

Respondent’s argument that “the structure of the FSIA excludes former officials”199 and 

that “nothing in the FSIA, international law, or comity principles requires [granting 

Petition Samantar immunity from suit in the United States].”200  

There are two general positions taken with regard to the immunity of foreign 

officials under the common law.201  The first position is derived from the case of 

                                                 
195 Id. at 441 (citing Lafontant v. Aristide, 844 F. Supp. 128, 132-133 (E.D. Ny. Jan. 27, 1994)). 

196 Amicus Brief of the United States, supra note 162, at 6. 

197 Id. at 28. 

198 Id. at 29. 

199 Initial Brief: Appellee-Respondent, supra note 164, at 25. 

200 Id. at 49. 

201 Elsea, supra note 48, at 11. 
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Underhill v. Hernandez202 and grants immunity to all acts committed by foreign officials 

so long as the acts were “authorized official conduct.”203 This correlates well to 

Samantar’s argument that he was an “agency or instrumentality” to Somalia during his 

tenure as a government official.  The second position contains an additional requirement 

that not only must the conduct be “authorized” and “official” but also that “the lawsuit 

effectively calls into question the conduct of the State.”204  This argument correlates well 

to Samantar’s argument that he, as an individual agent of the State, is included in the term 

“foreign State” within the FSIA.  In either case, if the foreign official were to have 

satisfied the requirements necessary for common law immunity, be it by an Executive 

Branch “suggestion of immunity” or by judicial decree, the foreign official’s immunity 

would more than likely continue to protect him from suit after departing from office and 

assuming the status as a former official.  “[F]ormer officials generally will retain 

immunity for their official acts.”205 

For former officials, a high premium is certainly placed on immunity being tied to 

official, not private, conduct.  “Former heads of State have been held to enjoy no 

immunity in respect of acts of a private nature performed while in office; the tendency of 

U.S. courts is to construe acts of theft, fraud, and corrupt practices as performed in a 

private capacity.”206  It is at this point where allowing the Executive Branch to continue 

to make immunity determinations makes more sense than delegating those determinations 

                                                 
202 Underhill v. Hernandez, 168 U.S. 250 (1897). 

203 Elsea, supra note 48, at 11. 

204 Id. at 12. 

205 Amicus Brief of the United States, supra note 162, at 28. 

206 FOX, supra note 8, at 441 (citing Jimenez v. Aristeguieta, 311 F.2d 547 (5th Cir. 1962)). 
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to the courts through legislation simply because a delegation to the courts is unnecessary.  

What is important is the former official’s conduct.  If it was lawful official conduct 

within the scope of the former official’s position, then the Executive Branch should 

suggest immunity to the courts. 

D.  The FSIA’s Framework of Enumerated Exceptions Hampers Discretion 

In the wake of Samantar, the law of immunity in the United States concerning 

individual civil suit defendants, who are either current or former foreign officials, is 

exclusively governed by the common law as described above in Part I, Section C.207  

Current foreign officials will more than likely be covered by status-based immunity.  

However, for former foreign officials, such as Petitioner Samantar, who are only entitled 

to function-based immunity, a key question in determining whether they will be granted 

immunity is whether the acts that form the basis of the lawsuit were public or private in 

nature.208  Did the individual commit “authorized official conduct” or were his actions 

“of a private nature”?   

In order to answer the question, the immunity determiner, presently the Executive 

Branch or, in its absence, the courts, must analyze the facts and come to a conclusion 

based upon common law precedent.  Some fact patterns will make for a relatively simple 

determination while others may present a closer call.  This is precisely the reason that 

Congress should not amend the FSIA to include individuals.  If such an amendment to the 

FSIA were drafted, it would probably grant absolute immunity to qualified foreign 

officials unless an enumerated exception applied – similar to the current framework of 

                                                 
207 See Samantar v. Yousuf, 130 S. Ct. 2278 (2010) (holding that the FSIA does not grant immunity to 
individual foreign official defendants in U.S. courts). 

208 FOX, supra note 8, at 439. 
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the FSIA with regard to States.  Under the FSIA, States have absolute immunity from suit 

in the United States unless one of the seven exceptions applies.  In order to successfully 

codify immunity for foreign officials, Congress might attempt to enumerate specific 

exceptions that would spell out what acts would qualify as “private in nature” and 

therefore would not be eligible for immunity from civil suit.  This is less than ideal 

because it would be difficult for a statute to capture all possible “private nature” actions 

that an individual could commit and then turn them into enumerated exceptions within an 

amended FSIA.  Such a list, no matter how expansive, would still fail to contemplate 

every possible “private nature” action that an official could commit.  There would 

inevitably be some form of conduct that the Executive Branch may not want to immunize 

but, because it was not included in the list of exceptions, would be forced to immunize 

under an amended FSIA.   

The more likely result of an amended FSIA would be for the legislation to capture 

general categories of private acts and turn them into exceptions to immunity.  This, in 

turn, would allow judges to determine whether the facts alleged in the lawsuit fall into 

one of the exceptions.  Similar to the FSIA, if the facts did not fall into one of the 

exceptions, then the foreign official would be granted immunity under the FSIA.  If the 

facts did fall into one of the exceptions, then the foreign official would not enjoy 

immunity and the lawsuit could proceed.  Another, similiar option would be for Congress 

to draft legislation that follows the Tate Letter approach of advancing a general standard 

that provides immunity for so-called acts "jure imperii" (through which the person carries 

out the government’s institutional or sovereign functions) but not for any acts which are 

typical of private individuals (so-called acts "jure gestionis"). 
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The problem with an attempt to capture general categories of “private acts” is not 

that judges are unable to perform an analysis of whether something is or is not a private 

act.  Certainly they are quite capable of doing this and have done so many times, as in 

Chuidian and other similar cases.  Doing so, however, takes away much of the Executive 

Branch input given to the courts and also reduces the amount of deference given to the 

Executive Branch by the courts over immunity decisions involving foreign officials.  

Executive Branch suggestions of immunity would no longer have binding effect; instead, 

ultimate discretion would be granted to the courts.  Just as “the FSIA provides the sole 

source of subject matter jurisdiction in suits against a foreign State,”209 an amended FSIA 

specifically intended to immunize foreign officials would almost certainly be considered 

as the sole source of subject matter jurisdiction in suits against them, in which case any 

Executive Branch discretion would be severely curtailed, if not effectively eliminated.  

For example, in Republic of Austria v. Altmann, Justice Stevens noted that 

“nothing…prevents the State Department from filing statements of interest suggesting 

that courts decline to exercise jurisdiction in particular cases implicating foreign 

sovereign immunity….”210  Under the FSIA, these suggestions, however, would not have 

the binding effect that they enjoyed under the common law.  Justice Stevens clarifies this 

by saying, “[w]e do not hold, however, that executive intervention could or would trump 

considered application of the FSIA's more neutral principles; we merely note that the 

Executive's views on questions within its area of expertise merit greater deference than its 
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opinions regarding the scope of a congressional enactment.”211  Specifically, Justice 

Stevens ruled, “[w]e express no opinion on the question whether such deference should 

be granted in cases covered by the FSIA.”212  Essentially, under Altmann, should there 

ever be an amended FSIA where individuals are treated as States are, the Executive 

Branch will “merit no special deference” should they choose to weigh in on matters 

involving statutory construction, however, their comments on matters involving foreign 

policy “might well be entitled to deference.”213  For immunity determinations regarding 

foreign officials, the Executive Branch should be able to decisively opine on the prudence 

of granting or not granting immunity, especially when such a decision could have an 

impact on the international relations of the United States.  A lack of Executive Branch 

input and discretion not only runs contrary to the common law underpinnings of 

immunity development within the United States,214 it may prohibit the Executive Branch 

from performing one of the core functions for which it exists – that of conducting and 

overseeing matters of foreign affairs. 

E.  Immunity for Individuals and Foreign Affairs:  Matters Best Kept Within the 
Executive Branch 

 
One of the main arguments made by the United States in its amicus brief to the 

Supreme Court during Samantar was the implausibility that Congress intended to 

“abrogate the long-recognized immunity from suit of foreign officials” which was 
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“rooted in the Executive Branch’s constitutional authority to conduct foreign affairs” 

without specifically saying so.215  It is clear that the FSIA eliminated the Executive 

Branch’s primary role in determining State sovereign immunity.  Arguably that 

elimination could be viewed as infringing on the State Department’s authority to conduct 

foreign affairs.  As mentioned above, the State Department no longer enjoys an 

opportunity to provide the courts with binding suggestions of immunity insofar as State 

immunity is concerned.  However, in implementing the FSIA, the courts have amply 

explained the reason behind Congress’ decision to reduce the role of the Executive 

Branch, which was the introduction of the restrictive theory to the immunity process.  

The change in policy from absolute to restrictive immunity “threw ‘immunity 

determinations into some disarray,’ because ‘political considerations sometimes led the 

Department (of State) to file suggestions of immunity in cases where immunity would not 

have been available under the restrictive theory.’”216  The “disarray” that resulted from 

“political considerations” being factored into immunity decisions led to “inconsistent 

application of sovereign immunity.”217  Congress’ response was the enactment of the 

FSIA whose aim was twofold:  “(1) to endorse and codify the restrictive theory of 

sovereign immunity, and (2) to transfer primary responsibility for deciding ‘claims of 

foreign States to immunity’ from the State Department to the courts.”218  While these two 

reasons may have justified the Congressional response to problems arising with State 
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218  Samantar, 130 S. Ct. at 2285 (citing the full text of 28 U.S.C. § 1602). 
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sovereign immunity, they also serve to highlight the reasons why FSIA involvement in 

foreign official immunity is unnecessary.  There are several problems with any attempt to 

use these same two reasons as relevant justification as to why an amended FSIA is 

needed in order to address sovereign immunity for individuals. 

1.  The FSIA was a Response to States Acting as Commercial Players   

 Restrictive Immunity was more a consequence of commerce than of politics and 

diplomacy.  Rosalyn Higgins, former President of the International Court of Justice, 

describes its roots as follows:   

With the emergence of the restrictive doctrine, the concepts 
which had previously been used to justify the absolute 
doctrine, such as the equality and independence of 
sovereigns, their dignity, and the comity of nations, were 
no longer illuminating.  The equality of nations now 
requires that States should not, by choosing to involve 
themselves in the field of trade, unilaterally be entitled to 
extended immunities that other States, which leave trade to 
the commercial sector, do not claim.219   

 

 Once States started to become, in a partial sense, businessmen, then the notions 

described above by Judge Higgins, such as dignity, comity and equality, were no longer 

sufficient to justify States claiming immunity from suit after engaging in arguably unfair 

business practices with private companies of other States.  There are many possible 

examples and scenarios where a State could shield itself from legitimate liability through 

immunity.  This is what the concept of restrictive immunity aimed to prevent.  “The 

purpose underlying the restrictive doctrine is plain:  a State engaging in business in 

competition with private persons or corporations should be answerable in the courts of 
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the country where the business is conducted…”220  Virtually all State acts are public in 

nature but being a commercial player is, conceptually, one of the few things that a State 

itself can do in a capacity that is “private in nature.”  It is difficult for a State to act 

outside of its official scope in the form of committing crimes and torts simply because it 

is the officials of States, elected or otherwise, that are normally responsible for that 

conduct.  To say that a ‘State’ committed a tort is normally to say that an individual of 

that State committed the tort.   

A main reason as to why the FSIA was created was to restrict the immunity of 

States who enter the marketplace.  There is no reason to codify the immunity of foreign 

officials, under an amended FSIA, based upon a foreign official’s entry into the 

commercial marketplace in a way that vests such a decision with the courts because the 

Executive Branch is already capable of denying immunity for that reason.  If a foreign 

official embarks the State upon a commercial venture, then he is on notice beforehand 

that his State will not receive immunity from suit.  The current version of the FSIA 

notifies him of this fact.  If a foreign official embarks upon his own commercial venture, 

using his own finances or resources, then he is also on notice that he will not receive 

immunity from suit because, under the common law, the act of being an individual player 

in the commercial marketplace is an act pursued in his personal, “private in nature” 

capacity.   

However, even though the FSIA should not be amended to include individuals, it 

would be helpful for the Executive Branch to develop a framework for delineating acts 

done by individuals that are “public” from those that are “private” in nature.  Such a 
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framework would aid the Executive Branch in maintaining consistency in its immunity 

conclusions for individuals while at the same time providing notice to foreign officials as 

to what will be categorized as a “private” act.  The reasoning of the FSIA could be used 

by the Executive Branch in order to craft its own internal framework for these 

determinations, which would be different than amending the FSIA to include individuals.  

Whether the Executive Branch or the FSIA controls this marks the difference between a 

binding “suggestion of immunity” to the courts and a non-binding “statement of interest” 

that the courts could choose to accept or ignore.  The development of such a framework 

would have to go beyond a broad Tate Letter-like declaration221 that foreign officials 

would not be granted immunity for “private” acts.  Much like the FSIA, the framework 

would have to broadly specify and describe what would qualify as a “private act”.  

The Tate Letter was an executive statement restricting absolute immunity.  The 

FSIA was, in addition to being a legislative statement codifying restrictive immunity, an 

attempt to eliminate political considerations from affecting immunity determinations.  

While both were responses to immunity decisions being made in the face of States 

entering the marketplace, the FSIA was also a response to the State Department’s method 

of making immunity determinations.  However, the method being addressed by the FSIA 

targeted cases involving States, not foreign officials.  “The immunity of officials simply 

was not the particular problem to which Congress was responding when it enacted the 
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FSIA.”222  Additionally, the FSIA was a regulation of restrictive immunity – created due 

to sovereign players in the marketplace – and existed as an outline of the precise limits of 

State sovereign immunity.  “Absolute immunity increasingly seemed an inappropriate 

phenomenon in the face of the requirements of the contemporary commercial world and 

of notions of stability, fairness, and equity in the market place.”223  The birth and death of 

absolute immunity had very little to do with individuals and everything to do with States 

and the immunity they received as marketplace players.  The FSIA, the legislative death 

of absolute immunity, was not triggered by suits with individuals as defendants but rather 

by inconsistent outcomes of lawsuits involving States and their private acts done as 

commercial participants.  However, the catalyst for the FSIA – inconsistent outcomes 

regarding State immunity – is not as widespread of a problem for foreign officials 

seeking immunity.224  It is true that placing primary control over immunity 

determinations for foreign officials within the hands of the State Department might 

trigger the same Tate Letter era fears that those determinations could fall into “disarray” 

due to political considerations.  While these fears are understandable, they are also 

mitigated to a large extent due to the small number of immunity requests made by foreign 

officials, as discussed in the next section.  

2.  Immunity Requests for Foreign Officials are Rare 

The argument that the Executive Branch should maintain its primary role in 

deciding immunity determinations for foreign officials is strengthened due to the fact that 
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immunity requests from individual foreign officials are rare.  From “1952 [until] the 

enactment of the FSIA…only four decisions related to official immunity, and two related 

to head of State immunity, out of a total of 110 decisions.”225  The fact that immunity 

determinations defaulted to the courts in the absence of State Department participation 

was probably part of the reason that Congress felt comfortable with allowing the courts to 

take primary responsibility in immunity determinations by passing the FSIA.  Following 

that, the rarity of immunity for foreign officials even becoming an issue between 1952 

and 1976 undoubtedly played a role in the Chuidian line of reasoning that immunity for 

individual foreign officials was included within the immunity that the FSIA provided to 

foreign States.  While courts have shown that they are capable of making determinations 

about whether an individual foreign official is eligible for immunity, certainly the State 

Department is similarly capable of doing so.  If the number of these requests continues to 

remain small, there is no reason to believe that the State Department will be 

overburdened should it assume a primary role.   

3.  Comity and Reciprocity Underpin Immunity, Not Commerce 

Immunity is entrenched in the conduct of foreign affairs.226  Comity and 

reciprocity with other nations form a large basis of a government’s immunity decisions.  

“The Schooner Exchange made clear [that] foreign sovereign immunity is a matter of 

grace and comity on the part of the United States, and not a restriction imposed by the 

Constitution.”227  This is especially true of immunity involving former officials.  “In a 
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variety of contexts, personal damage actions against foreign officials can unduly chill 

their performance of duties, trigger reciprocity concerns about the treatment of United 

States officials sued in foreign courts, and interfere with the Executive Branch's conduct 

of foreign affairs--even when a State itself can be sued.”228  The FSIA was not created to 

enter this particular sphere of protection.  “The FSIA was adopted, rather, to address ‘a 

modern world where foreign State enterprises are every day participants in commercial 

activities,’ and to assure litigants that decisions regarding claims against States and their 

enterprises “are made on purely legal grounds.”229  The original intent of the FSIA was to 

address commerce primarily and only touch upon foreign relations as an inevitable, 

secondary effect.  The Executive Branch, on the other hand, is expected to handle matters 

involving foreign affairs which often involve questions similar to those brought to light in 

Samantar and other cases.  Under the FSIA, comity and reciprocity are no longer factors 

in State sovereign immunity analysis.  The entire decision is centered on the gate-keeping 

question of whether one of the FSIA exceptions applies.  But immunity for foreign 

officials has implications beyond those that manifest within the business sector where the 

“grace and comity” mentioned in Samantar is still very much a part of the analysis.230  

Immunity belongs to the State, not the individual.231   
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Therefore, we want the Executive Branch, as opposed to our judiciary, to consider 

immunity for another State’s officials because that foreign sovereign State will most 

likely consider immunity for officials of the United States, should the need arise.  The 

“grace and comity” considerations that factor into the immunity decisions for foreign 

officials are the reasons that the Executive Branch should retain the ability to make those 

judgments rather than have judges attempt to do so through statutory exceptions for 

individuals. 

V.  IMMUNITY AS A LEGAL OBLIGATION AND NOT A DIPLOMATIC TOOL 

 Even though discretion is one of the benefits of placing immunity determinations 

for foreign officials in the hands of the Executive Branch, exercising too much discretion 

will lead to the same criticisms that led to the passage of the FSIA.  The Executive 

Branch should not revisit the inconsistent grants of immunity that were handed out on the 

basis of political consideration during the Tate Letter era between 1952 and 1976.  It was 

those inconsistencies that led to action by Congress and there is no need to repeat past 

mistakes.  Immunity should be looked upon as a legal obligation with minimal discretion 

being used in this process. 

A.  Potential Problems with the Executive Branch Maintaining Control Over 
Immunity for Foreign Officials 
 
 Should Congress choose not to act with regard to the FSIA, either by amending it 

or creating new law, the Executive Branch would ultimately retain the binding influence 

it currently enjoys over immunity decisions concerning foreign officials.  However, the 

Executive Branch must be diligent in two particular areas when exercising this 

responsibility; these two areas, if ignored, could eventually lead to Congressional action.  

First, the Executive Branch must be timely in its response to requests for immunity for 
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foreign officials.  Second, the Executive Branch must adhere to legal standards when 

considering immunity requests in order to avoid the inconsistent application of immunity 

that were present during the Tate Letter era.  The decision to grant or deny an immunity 

request must be based less on political considerations and more on international law.     

1.  Ensuring Timely Responses to Immunity Requests 

 Samantar began with the plaintiffs filing their case in U.S. district court in the 

Eastern District of Virginia on November 10, 2004.232  Shortly after January 7, 2005, the 

district court “stayed the proceedings to determine whether the State Department planned 

to provide a Statement of Interest regarding Samantar’s assertion that he was entitled to 

sovereign immunity.”233  Shortly after March 9, 2007, the defendant Samantar filed a 

motion to dismiss based upon a lack of subject matter jurisdiction due to his claim of 

immunity under the FSIA.234  On April 27, 2007, the district court granted the defendant 

Samantar’s motion after hearing oral arguments on the matter and subsequently issued a 

written opinion to the same effect on August 1, 2007.235   

During the nearly three years that passed between the filing and the dismissal of 

the case, the district court never received either a statement of interest or a “suggestion of 

immunity” from the State Department, despite numerous attempts by the defendant 

Samantar to obtain one.236  The district court’s willingness to delay the proceedings for 
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such a long period of time, coupled with the State Department’s nonresponsive approach 

toward providing the court with a position, highlights a potential deficiency in the current 

framework of common law immunity.   

The State Department should strive to issue timely responses to assertions of 

immunity made by foreign officials.  If courts are required to give binding deference to 

the Executive Branch, then the Executive Branch should respond to the courts in a timely 

manner, especially when the courts are actively seeking Executive Branch input.  The 

definition of “timely” does not necessarily need to be a specific amount of time.  Rather, 

it should be determined by both the Executive Branch and the courts, with the courts 

ultimately driving this timeline – something that the district court failed to do in 

Samantar.  The delay in Samantar was due to the Executive Branch but also due to the 

district court, who allowed the case to be delayed for as long as it was while awaiting 

input from the Executive Branch.237   

The courts must give the Executive Branch a reasonable but not indefinite amount 

of time to submit matters for consideration.  The Executive Branch in turn should comply 

with that deadline unless it is able to justify a need for additional time to the courts.  The 

courts should judge the reasonableness of an extension of time but such extensions 

should not transform into delays lasting multiple years.  Historically, there have been 

relatively few cases concerning assertions of individual immunity by foreign officials in 

need of State Department attention and there is no evidence that a flood of this type of 

litigation is likely.  Neither the Supreme Court in its Samantar decision nor the U.S. 

government in its brief in that case gave any indication that the government lacked the 
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manpower or other resources necessary to inform the courts in a timely manner on its 

positions regarding claims of immunity by foreign officials.238   

2.  Standards for Immunity Granted by the Executive Branch 

 Should the Executive Branch continue its role of considering immunity requests 

made by individuals, it would be helpful to “codify” its approach to granting or denying 

those requests for immunity in some form, perhaps as part of the Code of Federal 

Regulations or even as an internal administrative procedure to be used by the State 

Department.  However this is accomplished, certain basic standards must be followed.  

This is true for two reasons.  First, it will avoid the inconsistent application of immunity 

that plagued the reputation of the immunity process in the past.  Second, these standards 

must be broadcast to a certain extent so that it is transparent to the international 

community that grants of immunity made by the State Department are consistent and 

based upon a known set of factors.   

Any discretion exercised must be reserved for minor issues, such as whether the 

position of the foreign official qualifies for an immunity grant, rather than major policy 

considerations, such as whether the country of the foreign official is a significant trading 

partner of the United States.  Furthermore, the standards used by the Executive Branch 

should be based upon a sense of legal obligation rather than political convenience or 

diplomatic maneuvering.  If a foreign official is sued in his personal capacity, the specific 

standard that should be used by the Executive Branch is whether the foreign official 

should be granted immunity as a matter of international law.  If the law does not require 

immunity, then the case should go forward.  Whether the law requires immunity normally 
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depends upon whether the foreign official is a current or former foreign official239 and 

whether he was acting in an official or private capacity.240  As mentioned above, status-

based immunity is relatively easy to recognize.  Either the foreign official is currently in 

office, like President Jiang in Ye, or he is not, like General Abubakar in Enaharo.  The 

application of function-based immunity is where any deviation from international law in 

favor of foreign policy objectives would erode Executive Branch credibility in terms of 

its ability to apply even and consistent standards for grants of immunity.  Whether an 

action is to be considered “official” versus “private” would need to be developed and 

ultimately “codified” by the Executive Branch.  More often than not, the difference 

between the two will be apparent.  Actions that could fall into either category is where 

the Executive Branch would be able to use a small but appropriate amount of discretion, 

so long as the determination was based upon legal principles and the Executive Branch 

was willing to accept the determination as precedence for future determinations. 

B.  Common Law Immunity, the TVPA and the ATS 

 Some actions fall so far outside the scope of being official in nature that denying 

immunity for those actions is clear.  One of those areas involves human rights abuses.241  

When speaking of foreign officials accused of human rights violations, such as the 
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defendant Samantar, and whether they should be granted immunity, two powerful notions 

are at play:  the desire of the U.S. government to maintain positive international relations 

with foreign States balanced against the U.S. government’s desire, and the international 

community’s desire, to address human rights violations committed, sanctioned or 

implicitly approved by governments of foreign countries. 

A common theme in Enahoro, Tachiona, Marcos-Manatoc, Ye and Samantar is 

that in each of these cases the plaintiffs’ cause of action involved the Torture Victims 

Protection Act (TVPA) and/or the Alien Tort Statute (ATS) based upon facts alleging 

flagrant human rights abuses.  Had Samantar held that the FSIA did apply to individual 

foreign officials, the reach of each of these laws might have been severely curtailed.  

However, the FSIA does not apply to foreign officials, and the TVPA and the ATS are 

now in play once again for plaintiffs who have claims against foreign officials that have 

committed atrocities against them – but this will remain true only so long as those foreign 

officials are not granted immunity under the common law and so long as Congress either 

does not alter the FSIA to include individuals or alters it in a way that would preserve 

these causes of action against would be defendants.  Given the TVPA’s and ATS’ 

frequency of use in past lawsuits (and probably future lawsuits as well) against foreign 

officials, it is necessary to examine their eligibility for common law immunity against the 

purpose of these statutes.   

 1.  The Torture Victims Protection Act 

The TVPA was enacted in 1991 with the Congressional intent “to enforce the law 

of nations while balancing foreign policy, national security, and domestic interests, 

including ensuring that those who avail themselves of the protections and privileges of 
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residency in the United States also bear responsibility for their actions, especially actions 

as significant as torture.”242   

Defendants must have two particular characteristics in order to be exposed to 

liability under the TVPA.243  They “must: (1) be an individual; and (2) have some 

connection to the State in order to be liable for torture.”244  Therefore, the TVPA is 

precisely aimed at defendants such as the defendant Samantar who have allegedly 

committed acts of “torture or extrajudicial killing ‘under actual or apparent authority, or 

color of law, of any foreign nation’” while residing in another country and who now live 

in the United States.245   A key component of the TVPA is that in order to sue an 

individual under the TVPA, that individual must be “an individual government actor.”246   

The arguments that Senator Spector made on behalf of the TVPA in favor of the 

FSIA not applying to foreign officials247 can be applied to why the State Department 

should not grant immunity to foreign officials under the common law in cases where 

plaintiffs have utilized the TVPA as their cause of action.  “[I]mmunity should not apply 

so as to exempt private individuals from liability under the TVPA.”248  In the current 

context of individual immunity, and absent a Congressional response to Samantar, the 

State Department will almost certainly be forced to reconcile its immunity determinations 
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with the TVPA.  Given the text and legislative history of the TVPA, immunity granted in 

the face of a TVPA suit would be difficult to justify without “frustrating legislative 

intent.”249  The mere existence of the TVPA would not necessarily prevent the State 

Department from granting common law immunity for a current or former foreign official 

facing a TVPA claim (though a current official would undoubtedly have a better chance 

of receiving it due to their status-based immunity) but given the purpose of the TVPA 

and the domestic and international support behind it, the State Department, absent usual 

and extraordinary circumstances, must not grant immunity to these specific types of 

accusations.  “If the TVPA cannot be used to sue government officials for torture, there is 

simply no purpose for it to exist.”250 

2.  The Alien Tort Statute 

The ATS was enacted in 1789 as part of the Judiciary Act.251  The scope and 

applicability of the ATS was recently clarified by the Supreme Court in Sosa v. Alvarez-

Machain.252  In Sosa, the Court concluded that “courts should require any claim based on 

the present-day law of nations to rest on a norm of international character accepted by the 

civilized world and defined with a specificity comparable to the features of the 18th-

century paradigms we have recognized.”253  The holding in Sosa only indicates “that one 

norm -- the right against arbitrary arrest -- is not part of the international common law 

included in the ATS. But it does not really say why that is -- nor does it say which rights 
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might be part of that common law.”254  Although Sosa did not clarify what would qualify 

as a “norm of international character,” it is virtually undeniable that torture, arbitrary 

extrajudicial killing and other severe human rights violations would qualify as such a 

norm.   

Certain ATS claims will be defended based on individual immunity and 

eventually the Executive Branch will be required to decide whether to grant or deny such 

requests.  Sosa mentions the fact that, “[s]everal times, indeed, the Senate has expressly 

declined to give the federal courts the task of interpreting and applying international 

human rights law”255 but goes on to say that, “[i]t would take some explaining to say now 

that federal courts must avert their gaze entirely from any international norm intended to 

protect individuals.”256  The courts will eventually judge the merits of whether a 

plaintiff’s claim qualifies under the ATS but, from an immunity standpoint, it is the 

Executive Branch that should be judging whether a foreign official is entitled to 

immunity for an act argued by a plaintiff to have violated a norm of international 

character and argued by a defendant to have been committed in an official capacity and 

not in violation of a norm of international character.  This is different from the TVPA, a 

statute with a “clear mandate” that “is confined to certain specific subject matter.”257  

Rather, Sosa deals with an action (arbitrary arrest) that doesn’t offend human rights 

mores quite as much as other actions (such as torture and extrajudicial killing).   
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The Executive Branch will need to draw a clear line as to which human rights 

violations are so severe that they not only pass a Sosa analysis of qualifying as an 

actionable “norm of international character”, but also will prevent a foreign official from 

being granted immunity.  For questions regarding eligibility of immunity and the 

sustainability of an action under the ATS, a sensible approach would be for the Executive 

Branch to consider granting immunity only in cases that involve acts not likely to qualify 

as violations of a “norm of international character” under Sosa.   

C.  Common Law Immunity Must Address Human Rights Concerns 

 Regardless of what actions will be allowable under the ATS, immunity for foreign 

officials, even current foreign officials, will have to be considered carefully and not given 

blanket approval when human rights abuses are alleged.   The international community is 

paying serious attention to those who commit human rights violations and the Executive 

Branch will not be able to grant immunity to foreign officials based upon concepts of 

comity and reciprocity.  The cornerstone of granting immunity with an expectation of 

reciprocity has already been recently called into question for government officials of the 

United States.  For example, former President George W. Bush recently canceled a trip to 

Switzerland over concerns of protests and a potential arrest warrant.258  Although there 

was no indication that former President Bush would have been served with a civil suit 

while in Switzerland, the threat of an arrest warrant succeeds in making the same point – 

American former officials are now in danger of facing civil or criminal litigation in 

foreign countries if they are viewed to have participated in certain activities, such as 

torture, that could be perceived as human rights violations.   
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It has been suggested that the FSIA should grant immunity to foreign officials but 

that a court-made additional exception to FSIA immunity should be created for TVPA 

claims.259  While Samantar settled the question of the FSIA applying to individuals, there 

is nothing that would prohibit the State Department from creating its own Executive 

Branch-made exception to immunity when claims of torture and extrajudicial killing are 

alleged.  In fact, putting transparent standards into place to govern State Department 

“suggestions of immunity” is the best course of action for developing the shadowy state 

of immunity created by Samantar.  Doing this would serve several useful purposes, 

including putting foreign officials on notice that they will be subject to suit concerning 

certain types of conduct and demonstrating to the world that the United States will not 

serve as a safe-haven for human rights violators.260 

VI.  CONCLUSION 

 Now that Samantar has placed immunity determinations for individual foreign 

officials outside the scope of the FSIA, there may be calls for further codification by 

Congress on this issue.  Such efforts should be resisted, instead leaving the determination 

of immunity largely to the Executive Branch through the filing of “suggestions of 

immunity” with the courts.   

At the same time, it will be up to the Executive Branch whether it merits 

remaining in control of these determinations.  It is important to remember that the FSIA 

was a reactive statute.  Had the Tate Letter era not produced inconsistent grants of 
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immunity based upon political and diplomatic pressures, the FSIA might not ever have 

become law.  In order for the Executive Branch to continue making “suggestions of 

immunity” that are binding on the courts, it must adhere to legal principles rather than 

succumbing to external influences from sources such as the State of the foreign official.  

Failure to do so might prompt another Congressional reaction that could put immunity 

determinations for foreign officials in the hands of the judiciary based upon a statutory 

framework.  Unless the Executive Branch is unable to produce consistent, timely and 

legally-based “suggestions of immunity” for cases involving foreign officials, there is 

simply no reason to alter the traditional approach of judicial deference under the common 

law. 


