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Abstract

Contracting a Better Bureaucrat: A Case For Using Personal Services Contracts To
Circumvent Systemic Barriers To Competitive Performance And Accountability In The
Federal Civil Service
Too many Americans have lost faith in the federal government’s ability to

competently and competitively deliver valuable public service. Since the federal
government is predominately staffed by unelected, executive branch bureaucracy, the
best way to improve government is to reform the system under which federal civil
servants are recruited, retained, and removed.

Systematically organizing government to maximize competition is the best way to
achieve value in government. Unfortunately, the legal foundation of the modern civil
service system reinforces mediocrity and inefficient accountability, which permeates
every part of government operations. A lack of competition during the hiring process,
lack of competition to maintain incumbency, collective bargaining protections, and
excessive rights preventing removal—are symptomatic of a system that is more focused
on self-interested protectionism than agency mission and public service.

The importance of cultivating and sustaining competitive performance and
accountability is more readily accepted in federal procurement policy and procedure than
in federal personnel management. Thus, this paper proposes a non-legislative,
procurement-based solution—personal services contracting—as a preferred means for

sourcing the government’s human capital.
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I. INTRODUCTION

In elementary school, if ever you were asked what you wanted to be when you
grew up, chances are pretty good it was not a bureaucrat® (notwithstanding NASA’s
space-going bureaucrats). Yet, the federal government is the single largest employer in
the United States,? directly employing two million people.® Did the federal government
somehow recruit droves of high-minded Americans into civil service because of the
important work it does, or because it is the ultimate embodiment of meritocracy? Or, is it
possible that many of these millions of Americans, despite having had no childhood
aspirations or ambitions to work as civil servants, simply settled into such positions and
will likely remain there for the rest of their working lives? This may be an exaggeration,
but the latter scenario and the legal framework that perpetuates it may explain why there
is such a negative view of bureaucrats and bureaucracy as it functions today.

In America, uttering the term “bureaucrat” conjures images of unhelpful drones at
a state Department of Motor Vehicles office or veterans dying while waiting for medical

services from the Department of Veterans Affairs (VA).* In the 2016 Disney film,

! As used in this paper, the term “bureaucrat” broadly includes all unelected civilian employees of
the federal government, except U.S. Postal Service Employees.

2 The U.S. Department of Labor (DOL) states that the federal government is the nation’s largest
employer. See Federal Employers, https://www.dol.gov/agencies/odep/program-
areas/employers/federal-employment (last visited Mar. 25 2021); see also Executive Order 13583
(2011) (“[a]s the Nation’s largest employer, the Federal Government must become a model for
the employment of individuals with disabilities”).

% Office of Personnel Management indicates the number of full-time civilian, non-Postal Service
federal employees as of September 2020 was 2,011,539. See https://www.fedscope.opm.gov/
(last visited Jun. 22, 2021).

* VA OFFICE OF THE INSPECTOR GENERAL (VA IG), Review of Alleged Mismanagement at the
Health Eligibility Center (September 2, 2015), https://www.va.gov/oig/pubs/VAOIG-14-01792-
510.pdf (finding that during a three year period, as many as 307,173 veterans died while awaiting
VA services; however, insufficient recordkeeping precluded inferences about cause of death and
the type of pending VA services, which may have included non-health VA services); Scott
Bronstein, Nelli Black and Drew Griffin, Veterans Dying Because of Health Care Delays, CNN
(January 30, 2014), https://www.cnn.com/2014/01/30/health/veterans-dying-health-care-
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Zootopia, an anthropomorphic tale of animals whose station in life is primarily
determined by their species’ natural characteristics—DMYV bureaucrats are cast as sloths.
Conservative writer, Rich Lowry, succinctly describes Americans’ attitudes towards
bureaucratic performance—whereas the government may boast of working with “private
sector velocity and effectiveness...[n]o one would ever brag about working with ‘public
sector velocity and effectiveness.””® Instead, “good enough for government work” is a
common derision of bureaucratic performance.®

While there are countless devoted federal civil servants who work tirelessly for
the common good, their efforts are not enough to counter government’s “profound public
reputation crisis.”’” An overwhelming majority of Americans believe government poorly
manages its programs and provides poor services.® In a 2010 survey, “just 14% of
Americans voiced their beliefs that government is effectively managed and a meager 7%

of Americans think government is either excellent or good at spending money

delays/index.html (investigative reporting found that at least 19 veterans died between 2010 and
2011 due to delays in receiving screenings like colonoscopies and endoscopies); VA IG, Report
15-04681-228 (May 4, 2017), https://www.va.gov/oig/pubs/VAOIG-15-04681-228.pdf,

(finding that 117 Los Angeles VA patients who died between October 2014 and August 2015
were awaiting medical appointments from the Los Angles VA; treatment delays were directly
caused by staff failures, but deaths could not be directly attributed to delayed care).
® Rich Lowry, Good Enough For Government Work, NATIONAL REVIEW (December 6, 2013),
https://www.nationalreview.com/2013/12/good-enough-government-work-rich-lowry/.
® DORRIS KEARNS GOODWIN, NO ORDINARY TIMES: FRANKLIN AND ELEANOR ROOSEVELT: THE
HOME FRONT IN WORLD WAR I1 (1994). In her 1995 Pulitzer-winning book Goodwin describes
the origins of the phrase “good enough for government work,” which, referred to the
government’s exceptionally high standards of quality that were necessary to win the war. Since
the 1970s, usage of the phrase implies work quality so poor it would only be acceptable to the
government.

" AMY LERMAN, GOOD ENOUGH FOR GOVERNMENT WORK (AND WHAT WE CAN Do To FIX IT),

3-69 (2019).

8 1d. at 4, citing PEW RESEARCH CENTER, How Americans View Government, Deconstructing

Distrust (Mar. 10, 1998), https://www.pewresearch.org/politics/1998/03/10/how-americans-view-

government/.
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efficiently.”® In the same survey, 21% of Americans indicated the government
competently achieves its policy objectives, 16% indicated the government provides high-
quality services, and 70% of respondents indicated government waste and inefficiency is
a major problem.°

Citing data collected by the Pew Research Center, Amy Lerman, a public policy
professor at UC Berkeley, notes that “despite deep ideological differences...both
Democrats and Republicans hold consistently gloomy views of government...For
instance, when asked [if] government waste is a ‘“major problem,” or whether ‘when
something is run by government, it is usually wasteful and inefficient,” majorities across
all partisan groups agree.”** One of the more illuminating pieces of data highlighted by
Lerman is that when given a binary choice between prioritizing efficiency and
effectiveness, or reducing the size of government, 62% percent of Americans prefer
improving efficiency and effectiveness.!?

In her 2018 book, political scientist, Suzanne Mettler, highlights that a
surprisingly high amount of the average American’s income “flows from federal social
‘transfers’—including Social Security, food stamps, the Earned Income Tax Credit
(EITC), and more than forty other programs....The amount received by the average

person increased from $1,852 in 1969 to $7,729 in 2014, in 2014 dollars.”*? In other

°Id., citing Guy Molyneux, Ruy Teixeira and John Whaley, Better Not Smaller, What Americans
Want From Their Federal Government, CENTER FOR AMERICAN PROGRESS (July 2010),
https://cdn.americanprogress.org/wp-

content/uploads/issues/2010/07/pdf/what _americans_want.pdf.

191d. at 53, citing Molyneux, Teixeira and Whaley.

4. at 4, citing PEW RESEARCH CENTER, Trends in Political Values and Core Attitudes: 1987-
2007 (March 22, 2007), https://www.pewresearch.org/politics/2007/03/22/trends-in-political-
values-and-core-attitudes-1987-2007/.

121d. at 61-62, citing Molyneux, Teixeira, and Whaley.

3 SUzZZANNE METTLER, THE GOVERNMENT-CITIZEN DISCONNECT 2 (2018).
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words, there is significant reliance on benefits administered by federal bureaucracy.
Mettler calls the overwhelming disdain for the federal government, despite high levels of
financial dependence, “the government-citizen disconnect.” Mettler attributes much of
the “disconnect” to the rise of the modern political economy, which cultivates disdain for
the government.4

Still, while both Mettler’s and Lerman’s research support an argument that some
of the federal government’s poor public reputation is the result of politicians’ denigration
of the government,*® the problem is not just perception. A bureaucratic system that is
poorly designed and inefficiently executed should not escape most of the blame.

The purpose of this paper is two-fold: (1) identify foundational barriers to
bureaucratic competitive performance and accountability, which have led Americans to
lose faith in their government; and (2) explain how bureaucratic competition and
accountability can be increased through an acquisition-based framework for providing
human capital to the federal government.

This paper is organized in five parts. Part | introduces the general idea of
bureaucratic accountability in American federal government, the failures of previous and
ongoing efforts to outsource government labor, and the basic parameters of a proposal to
replace civil servants with personal services contractors. Part Il begins with an overview
of the historical development of American federal bureaucratic protections. This is

followed with a critique of bureaucratic recruitment and retention, as well as termination

4 1d. at 140-155.

15 |_erman argues that unlike a non-governmental organization, which has incentive to improve its
public reputation, “government leaders often have an incentive to tarnish their organization’s
reputation. This is especially true of conservative legislators, who might usefully draw on
government’s poor reputation to bolster the ideological argument against big government.”
Lerman, supra note 7, at 182.



protections and collective bargaining rights. Part 111 focuses on some of the finer details
of personal services contracting with specific attention paid to the legally flawed,
regulatory prohibition on the use of personal services contracts. Part IV discusses the
ways in which personal services contracts can cure bureaucratic deficiencies. Final
thoughts and a conclusion are provided in Part V.
A. Bureaucracy of the People, by the People, for the People

People naturally understand that elected political officials are accountable to and
removable by voters. Yet, considering the reach of federal government, the number of
elected federal positions with direct public accountability are very few.'® Despite
negative attitudes about the government, when Americans are offered the opportunity to
re-evaluate who should fill these few positions, most are re-elected.'” There may be
several explanations for this paradox, but I posit that negative attitudes about the
government are predominately rooted in the bureaucratic system that employs millions of
unelected people, and yields “considerable discretionary power to impact individual
liberty and property rights, allocate benefits and burdens, and shape virtually every sector
of the economy. . .”*® Government accountability through elections depends on a

reasonably informed electorate, but Americans’ political knowledge is poor.X® Many

18 Elected members of federal government include 435 congressional representatives, 100
senators, 1 president and 1 vice president.

" From 1970 to 2018, House incumbents averaged an 84% reelection rate while Senate
incumbents averaged an 80% reelection rate. BROOKINGS INST., Vital Statistics on Congress,
Chapter 2 (November 2020), https://www.brookings.edu/wp-content/uploads/2019/03/Chpt-
2.pdf.

18 Jody Freeman, The Private Role in the Public Governance, 75 N.Y.U. L. REV. 543, 545-46
(2000).

¥ william A Galston, Political Knowledge, Political Education and Civic Engagement, 4 ANNU.
REV. POLIT. SClI., 217-34 (2001); MICHAEL X DELLI CARPINI AND SCOTT KEETER, WHAT
AMERICANS KNOW ABOUT POLITICS AND WHY IT MATTERS (1997).
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barely know the name of their congressional representatives?® and far fewer can name the
politically appointed heads of federal executive agencies.?! If Americans lack even the
most basic information necessary to hold elected federal officials accountable, what level
of accountability can be expected for the vast ranks of federal bureaucrats, totally hidden
from the public eye? Lines of accountability are further obscured by the fact that, since
at least 1960, every presidential administration has only added to the layers of

bureaucracy.??

20 HAVEN INSIGHTS (2017), https://www.haveninsights.com/just-37-percent-name-representative/
(survey research finding only 37% of respondents could identity the name of their congressional
representative); Elizabeth Mendes, Americans Down on Congress, OK with Own Representative,
GALLUP (May 9, 2013), https://news.gallup.com/poll/162362/americans-down-congress-own-
representative.aspx (survey research finding that only 35% of respondents knew the name of their
congressional representative); Kendall Breitman, Poll: Majority of Millenials Can’t Name a
Senator From Their Home State, PoLITICO (Feb. 3, 2015),
https://www.politico.com/story/2015/02/poll-millennials-state-senators-114867; PEW RESEARCH
CENTER, Public Views of Congress; Voters Views of Their Own Representatives (Jul. 24, 2014),
https://www.pewresearch.org/politics/2014/07/24/section-2-public-views-of-congress-voters-
views-of-their-own-representatives/ (2014 poll finding that only 53% of registered voters could
correctly identify the party of their congressional representative).

2L A 2017 Pew Research Center Poll found that only 34% of respondents could recall the name of
any person selected to serve in President Trump’s administration. In the same report, Pew
referenced its 2001 poll, where the result of the same question relating to George W. Bush was
43%; in 1993, it was 21% under Bill Clinton. Pew distinguished its 2009 results, where 69%
percent could name a member of President Obama’s administration, owing to wide public
familiarity with Hillary Clinton. PEw RESEARCH CENTER, Negative Views pf Trumps Transition,
Amid Concerns About Conflicts, Tax Returns (Jan. 10, 2017),
https://www.pewresearch.org/politics/2017/01/10/negative-views-of-trumps-transition-amid-
concerns-about-conflicts-tax-returns/.

22 paul C. Light. People on People on People. The Continued Thickening of Government. THE
VOLCKER ALLIANCE, at 3 (October 2017),
https://www.volckeralliance.org/sites/default/files/attachments/Issue%20Paper_People%200n%2
OPeople.pdf. Light found that from 1960 to 2016, the number of layers of leadership within
cabinet-level agencies increased by 318%—from 17 to 71, and that within each layer, the number
of “leaders” increased by 624%—from 451 to 3,265. Light updated his research in 2020, finding
that under the Trump administration, the number of layers increased to 83 and the numbers of
leaders per layer was 4,866. Paul C. Light, Federal Bloat is at a 60-year High, BROOKINGS INST.
(October 5, 2020), https://www.brookings.edu/blog/fixgov/2020/10/05/federal-bloat-is-at-a-sixty-

year-high/.
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The Constitution does not directly mention federal bureaucracy.?® While it is
unlikely that Abraham Lincoln had bureaucratic governance specifically in mind at
Gettysburg,?* because our government is “of the people,” bureaucracy is not just an
abstract concept: real people—bureaucrats—are the bureaucracy. Even though the
preponderance of the federal government is comprised of executive branch bureaucrats,
there is no meaningful involvement or oversight in the selection or removal of career
bureaucrats “by the people.” Indeed, the law requires that federal employees’
performance reports be withheld from the public.?® Even worse, in all but the most highly
publicized scandals involving senior officials, government records identifying specific

employee misconduct are blocked from public view.?

2% The implied authority for federal bureaucracy comes from the “Take Care” and “Necessary and
Proper” clauses in the Constitution. Article 11, section 3, requires the President to "take Care that
the Laws be faithfully Executed.” Article I, section 8, requires that Congress "make all Laws
which shall be necessary and proper for carrying into Execution the foregoing Powers." Article 11,
section 2 also provides for the appointment of "Officers of the United States." This is read to
authorize the appointment of civil servants, codified in Title 5 of U.S. Code. Freeman, supra note
18 at 545, n3.

2% John L. Haney, Of the People, by the People, for the People, Vol. 88, No. 5, PROCEEDINGS OF THE
AMERICAN PHILOSOPHICAL SOCIETY, 359-67 (1944).

% See 5 U.S.C. § 552a(b) (the “no disclosure without consent rule” under the Privacy Act); 5
C.F.R. §293.311(a)(6) (rule that allows release of certain information like name, grade, title,
position description and salary history, but specifically prohibits release of an individual’s
performance reports).

%65 U.S.C. § 552(b)(6) (commonly referred to as the “privacy exemption” under the Freedom of
Information Act (FOIA)); see also e.g., Department of the Air Force v. Rose, 425 U.S. 352, 381
(names of cadets found to have violated Academy honor code were protected); Forest Serv.
Employees for Envtl. Ethics v. U.S. Forest Serv., 524 F.3d 1021, 1025 (9th Cir. 2008) ("we have
placed emphasis on the employee's position in her employer's hierarchical structure as ‘lower
level officials . . . generally have a stronger interest in personal privacy than do senior officials.™)
(quoting Dobronski v. FCC, 17 F.3d 275, 280 n.4 (9th Cir. 1994)); Trentadue v. Integrity Comm.,
501 F.3d 1215, 1234 (10th Cir. 2007)(holding that the agency properly withheld identifying
information about employees because "[t]he public interest in learning of a government
employee's misconduct increases as one moves up an agency's hierarchical ladder...[e]ach of
these individuals was a low-level employee who committed serious acts of misconduct.” Even
though “[t]he public interest in learning how law enforcement agencies dealt with these
individuals is very high," disclosure of the “the names of the employees . . . would shed little light
on the operation of government").



As a result, our confidence and trust in the government can only be as good as our
confidence in the system of rules that maintain the bureaucracy. The best way to improve
our government is to rethink the employment relationship between the public and its
bureaucrats. The biggest problem lies with what I term “extraordinary due process:” the
accumulation of rights, privileges, and procedures existing primarily for the benefit of
bureaucrats, which impede the efficient delivery of government services “for the people.”
Lack of competition during the hiring process, lack of competition to maintain
incumbency, collective bargaining protections, and excessive rights preventing removal
are symptomatic of a system that is more focused on self-interested protectionism than
public service.?” In the United States federal government, most civil servants, a
euphemistic term for bureaucrats, are hired, retained, and removed under what is referred
to as the federal civil service system.?® The legal foundation of the federal civil service
system reinforces mediocrity and inefficient accountability, which permeates every part
of government operations.

While the civil service system should undergo major reforms to achieve greater
accountability and better competitive performance, the political reality is that relying on

Congress to make such changes would be a fool’s errand.?® In 1989, a blue-ribbon

%" Federal bureaucracy has become a proverbial “self-licking ice cream cone.” A popular
expression in governmental circles, it was originally coined by NASA’s Pete Worden in January
1992, while describing his perception that NASA leadership cared more about perpetuating the
administration of the Space Shuttle program rather than meaningful, value-driven space science
and exploration. S.P. Worden, On Self-Licking Ice Cream Cones (January 1992),
https://www.researchgate.net/publication/234554226_On_Self-Licking_Ice Cream_Conesi.

%8 Title 5 is the relevant section of U.S. Code addressing federal civil service.

2% paul C. Light, Washington has Given Up on Big-ticket Reform, BROOKINGS INST. (Oct. 12,
2020), https://www.brookings.edu/blog/fixgov/2020/10/12/washington-has-given-up-on-big-
ticket-reform/. Light’s analysis suggests that the pace of large-scale legislative reforms
pertaining to any issue, let alone civil service reform, have steadily declined since 1945.
Especially over the past 20 years, legislation reforms, if they happen at all, can best be described
as “tinkering.”
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commission chaired by former Chair of the Federal Reserve, Paul Volcker, recommended
sweeping changes to improve federal public service, citing a “quiet crisis.”* The
commission’s report, entitled Leadership for America, Rebuilding the Public Service,
assessed that it was imperative to rebuild the public’s trust in government service in three
main ways: improving leadership, improving the civil service talent pool, and creating a
culture of performance.3* No meaningful action was taken by Congress, and the
recommendations were roundly ignored.®* By 2002, Volcker assessed that the quiet
crisis was becoming a “roar,” so with the backing of the Brookings Institute and
partnering with organizations like Rand, Harvard’s Kennedy School of Government, the
National Academy of Sciences, and the Partnership for Public Services, a new National
Commission on the Public Service was established.3 Many of the commission’s
findings and recommendations remained the same.®* Still, Congress took virtually no
action to address major shortcomings in America’s public service. Almost 20 years later,
little has changed.

B. Outsourcing Heretofore: A Failed Model to Improve Government

% NATIONAL COMMISSION ON THE PUBLIC SERVICE, Leadership for America, Rebuilding the
Public Service (Nov. 22, 1989), https://ourpublicservice.org/publications/leadership-for-america-
rebuilding-the-public-service/.

3 d.

%2 Robert E. Cleary & Kimberly Nelson, The Volcker Commission Report Fades Away: A Case
Study in Non-implementation, 12 PoLICY STUDIES REVIEW, 55-73 (1993).

% BROOKINGS INST., The Quiet Crisis Roars (Feb. 13, 2002), https://www.brookings.edu/news-
releases/the-quiet-crisis-roars/.

% See NATIONAL COMMISSION ON THE PUBLIC SERVICE, Urgent Business for America,
Revitalizing the Federal Government for the 21% Century (Jan. 2003),
https://www.brookings.edu/wp-content/uploads/2016/06/01governance.pdf.
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Over the last 40 years, the federal government has both replaced and augmented
thousands of federal jobs with service contractors.®* However, the main impetus seems
not to be for the improvement of bureaucracy, but the perceived political benefits of
reducing, or at least containing the size of “big government.”% Yet, in political terms,
big government nonsensically only refers to the number of federal employees on the
payroll, not the size of the federal budget.®’

Despite the fact that cries for reducing the size of government now come mainly
from political conservatives, one of the largest reductions in the federal employee
workforce—nearly 240,000 jobs—occurred under President Clinton, as part of the
National Performance Review (NPR).3® Touted as a comprehensive effort to improve
bureaucratic efficiency, it mainly focused on cost-cutting, with its proponents claiming
$136 billion in savings. 3 However, a U.S. Government Accountability Office (GAO)
report found that the actions taken under the NPR and the purported savings were not so
clear.®® Other analyses suggest there is “no evidence of any significant, systemic

improvement in quality of service or culture.”** That Americans prefer improving

% paul C. Light, The True Size of Government is Nearing a Record, BROOKINGS INST (Oct. 7,
2020), https://www.brookings.edu/blog/fixgov/2020/10/07/the-true-size-of-government-is-
nearing-a-record-high/.

% See Paul C. Light, Outsourcing and the True Size of Government, 33 PuB. CONT. L.J. 311
(2004).

3" Michael K. Grimaldi, Abolishing the Prohibition on Personal Service Contracts, 38 J. Legis.
71, 77-79 (2012); see also Steven L. Schooner, Competitive Sourcing Policy: More Sail than
Rudder, PuB. CONT. L.J. 263, 276-278 (2004).

% Lerman, supra note 7, at 215.

% Jonathan D. Breul & John M. Kamensky, Federal Government Reform: Lessons from Clinton’s
“Reinventing Government” and Bush’s “Management Agenda” Initiatives, 68 PUBLIC
ADMINISTRATION REVIEW 1009-1026, 1014 (2008).

%0 U.S. GoV’T ACCOUNTABILITY OFF., GAO/GGD 99-120, NPR’S SAVINGS, CLAIMED AGENCY
SAVINGS CANNOT ALL BE ATTRIBUTED TO NPR (1999), https://www.gao.gov/assets/ggd-99-
120.pdf.

# James R. Thompson, Reinvention as Reform: Assessing the National Performance Review, Vol.
60, No. 6, PUBLIC ADMINISTRATION REVIEW, 508-521, 510 (Dec. 2000).
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effectiveness of bureaucracy over simply reducing the size of government*? raises
questions about why a Democratic administration would pursue an agenda of cutting
federal jobs. One reasonable conclusion is that the civil service system is so intractable
that no matter the party in power, cutting the number of civil servants is perceived as the
only politically feasible means to “improve” government.

In any case, the purported efficiencies and savings through federal employee
downsizing are mostly illusory. For decades, even during occasional dips (like during the
Clinton Administration), the number of civil servants has consistently hovered around
two million.** Meanwhile, Congress consistently votes to authorize ballooning federal
budgets,** knowing the funds will need to be spent on services contracting in order to
meet ever-increasing agency mandates. Ample evidence supports this intent. For
example, when President Clinton helped pass legislation requiring a 10% reduction in the
federal workforce, part of the Act required “appropriate action” to ensure the cuts were
not backfilled with contractors.*® No such action was taken.*® Not surprisingly, numerous
government reports later found agencies were, in fact, backfilling lost employees with
contractors, or felt pressure to do s0.*” In 1996, there were 1.9 million federal employees

and an estimated 3 million contractors augmenting the federal workforce; in 2020, there

2 Supra note 12.

3 Light, Supra note 35, see also Paul C. Light, The True Size of Government, THE VOLCKER
ALLIANCE (October 2017),
https://www.volckeralliance.org/sites/default/files/attachments/Issue%20Paper_True%20Size%20
0f%20Government.pdf .

*1n 1980, total federal outlays were $590.9 billion; in 2019 it was $6.5 trillion. See THE WHITE
Housk, Table 1.1—Summary of Receipts, Outlays and Surpluses or Deficits: 1789-2026,
https://www.whitehouse.gov/omb/historical-tables/.

* See Federal Workforce Restructuring Act of 1994, P.L. 103-226, § 5(g), 108 Stat. 115 (codified
at5 U.S.C. § 3101 (2006)).

% Grimaldi, supra note 37, at 78.

*"1d., n.38-39.
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were 2.2 million federal employees and an estimated 5 million contractors augmenting
the civil service.*8

Separate from political maneuvering to either reduce or cap the number of federal
employees, a specific type of outsourcing, known as “competitive sourcing,” was
formally adopted as a driving procurement policy in 1966.4° The essence of competitive
sourcing is that when a particular portion or function of government work can be
performed by commercial providers, it should be outsourced if analysis shows
outsourcing offers superior value.®® The policy was revised several times in the
intervening years, and under President George W. Bush, there was an attempt to
reinvigorate implementation.®® However, Congress moved to prohibit funds from being
spent on the formal methodology necessary for determining how and where to achieve
fruitful cost-savings in what has come to be known as “the moratorium.”>? The federal
government continues to increase spending on services contracting® while the number of

augmentation contractors dramatically rises.>*

“8 Light, supra note 35.

* See BUREAU OF BUDGET, EXEC. OFFICE OF THE PRESIDENT, CIRCULAR NO. A-76, POLICIES
FOR ACQUIRING COMMERCIAL OR INDUSTRIAL PRODUCTS AND SERVICES FOR GOVERNMENT
UsE (1966); see also Thomas J. Laubacher, Simplifying Inherently Governmental Functions:
Creating a Principled Approach from Its Ad Hoc Beginnings, 46 PuB. CONT. L.J. 791, 797
(2017).

*0 Schooner, supra note 37, 267-271; see also CONGRESSIONAL RESEARCH SERVICE, A-76
Competitions in the Department of Defense (Jun. 2, 2020),
https://fas.org/sgp/crs/natsec/IF10566.pdf.

*! See Schooner, supra note 37, at 270-276.

52 Frederico Bartels, Renewing OMB Circular A-76 Competitions: Savings and Greater
Effectiveness, THE HERITAGE FOUNDATION (Aug. 2, 2018),
https://www.heritage.org/defense/report/renewing-omb-circular-76-competitions-savings-and-
greater-effectiveness.

%% COMMERCIAL ACTIVITIES PANEL, IMPROVING THE SOURCING DECISIONS OF THE
GOVERNMENT 27 (2002), https://www.gao.gov/products/a03209 (services contracting as a
percentage of total government contracting increased from 31% in 1986 to 51% in 2001).

> Light, Supra note 35.
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The combination of limiting the number of appointed civil servants® while
maintaining a hollow competitive sourcing policy has led to the model of outsourcing we
are familiar with today, where the best estimate is that the average cost of a contractor is
1.8 times the cost of an equivalent civil service employee.*® Significantly, the federal
government is either unwilling or unable to determine the true costs of a contracted
laborer relative to a civil servant.%” Under these circumstances, it is hard to see how the
current state of outsourcing federal labor is a deliberate, advantageous public policy
choice. While this paradigm of outsourcing is ripe for criticism, it is distinguishable from
the model of services contracting proposed in this paper.

As a caveat, this paper will not attempt to directly link cost savings with
outsourcing efforts. Rather, the main thrust is improving the quality of, and confidence
in, government performance. In other words, creating better governance®® that
Americans will enthusiastically rely upon for solving society’s biggest problems.

However, it stands to reason that if higher quality can be achieved through increased

*® Grimaldi, supra note 37.

°® PROJECT ON GOVERNMENT OVERSIGHT, Bad Business: Billions of Taxpayer Dollars Wasted on
Hiring Contractors (September 13, 2011), https://docs.pogo.org/report/2011/bad-business-report-
only-2011.pdf? ga=2.267530446.1533050123.1615929288-2082244860.1615929288.

" In a memo from the Director of the Congressional Budget Office (CBO) to Congressman Chris
Van Hollen, dated March 11, 2015, the CBO admitted there is no comprehensive governmental
information about the size of the federal government’s contracted workforce. Further the
government lacks adequate data to make comparisons between the cost of federal employees and
the cost of contracted workers. Accessible at http://www.pogoarchives.org/m/co/CBO-
Contractor-workforce-size-20150311.pdf.

%8 Harvard Law professor, Jody Freeman, argues administrative governance is not truly
governing, since “governance implies a hierarchy of control in which there is one thing—or a set
of things to be governed,” whereas administrative law more simply involves “problems to
confront and decisions to make.” She posits this theory as a way to justify the blending of public
and private actors in spaces traditionally considered exclusively governmental roles. Freeman,
supra note 18, at 548.
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bureaucratic efficiency, accountability, and greater competition, then the natural result
would be better taxpayer value—though not necessarily at a lower cost.
C. A New Kind of Bureaucrat through a New Model of Mass Outsourcing

In lieu of proposing civil service reforms through either legislation or executive
orders, | propose a broad transition away from a civil service-oriented federal workforce.
Under this proposal, the labor of government would primarily be performed by
independent contractors in a contractor-heavy, “blended workforce.”®® The simplest way
to approximate the proposed model may be to think in collective bargaining terms, which
provides for two distinct groups of federal employees: (1)“employees;”° and (2)
“supervisors” and/or “management officials.” Though both groups are considered federal
employees in the sense that they are employed by the federal government and receive
appointments as civil servants under Title 5 of the U.S. Code, %! they have different roles
in the performance of government work. The former group represents the backbone of
the federal civil service and the majority of non-politically appointed civil servants. The
latter group, as the name implies, are responsible for the supervision of other employees
and oversight of policy pertaining to government activities.5?

Under this paper’s proposal, most civil servants who are considered “employees,”
as defined by 5 U.S.C. § 7103, would become contractors. Those considered

“management officials” and/or “supervisors” would remain civil servants. There would

% For a detailed explanation of the blended workforce, see James R. Thompson & Sharon H.
Mastracci, The Blended Workforce: Alternative Federal Models, 37 PUBLIC PERSONNEL
MANAGEMENT 3, 363—-380 (2008).

%0 See 5 U.S.C. §8 7103(a)(2)(A)-(B) and 7103(a)(2)(B)(iii) (definition of employee under
Chapter 71).

61 See 5 U.S.C. § 2105(a)(1).

62 See 5 U.S.C. § 7103(a)(10)-(11) (definition of supervisor and management officials for
purposes of Chapter 71).
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be no change in status for those who are political appointees,®® or those in the Senior
Executive Service (SES),% most of whom would otherwise be considered management
officials.

This end-state could be achieved through a specific category of federal services
contracting called personal services contracts.®® Unfortunately, among government
acquisition professionals, the term most closely associated with personal services
contracts is—"“prohibited.” That may be understandable, considering the Federal
Acquisition Regulation (FAR)® states:

The Government is normally required to obtain its employees by
direct hire under competitive appointment or other procedures
required by the civil service laws. Obtaining personal services by
contract, rather than by direct hire, circumvents those laws unless

Congress has specifically authorized acquisition of the services by
contract.®’

Such statutory authorizations do exist, but are relatively few.% Instead, for years,

a significant, but indeterminate®® number of federal contracts have been awarded as non-

% The Partnership for Public Service estimates there are 4,000 politically-appointed positions in
the executive branch and independent agencies, of which, 1,200 require Senate confirmation.
PARTNERSHIP FOR PUBLIC SERVICE, Political Appointee Tracker,
https://ourpublicservice.org/political-appointee-tracker/ (last visited June 22, 2021).

% See 5 U.S.C. 3131.

% See FAR 37.104.

% 48 C.F.R.

" FAR 37.104(a).

% See, e.g.,10 U.S.C. §8 1091 and 129b.

% See U.S. GOV’T ACCOUNTABILITY OFF., GAO-17-610, IMPROVEMENTS NEEDED IN HOW
SOME AGENCIES REPORT PERSONAL SERVICE CONTRACTS (2017),
https://www.gao.gov/assets/gao-17-610.pdf.
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personal services contracts, then administered as though they are personal services
contracts. ©° This has the effect of creating de facto personal services contracts.’*

There is a compelling argument that the prohibition is dead letter law, meaning
the distinction between personal/non-personal services contracts is either legally
unenforceable, or as a matter of policy, should not be enforced.” Thus, the prohibition,
or distinction between personal services contracts and non-personal services contracts,
should simply be ignored in furtherance of the proposed restructuring of the federal
workforce. A more legally straightforward, but less appealing option, is the formal
removal of the personal services contract prohibition from the FAR,”® which would make
personal services contracts permissible under general contracting authority.

Under this proposal, contracted personnel would not be employees or
subcontractors of a larger business entity. Every contract solicitation would be for the
equivalent of a single civil service position, with the expectation that contracts would be
awarded only to a named, natural person—not a business entity or legal person. This
approach stands in contrast to the current, ubiquitous reliance on “body shops,”’* where

a single contracted firm receives a large contract to fill the service needs of many full-

® Non-personal services contracts are the predominate form of services contracts and “are proper
under general contracting authority.” FAR 37-102(d). Other than FAR limitations related to
inherently governmental functions (FAR 37.102(c) and FAR 7.5), there are few limitations.
Indeed, the FAR pushes the use of non-personal services contracts, stating: “agencies shall
generally rely on the private sector for commercial services.” FAR 37-102(b).

™ Grimaldi, supra note 37, at 74, 83-84.

"2 See Collin D. Swan, Dead Letter Prohibitions and Policy Failures: Applying Government
Ethics Standards to Personal Services Contractors, 80 GEO. WASH. L. REV. 668 (2012).

" 1t is less appealing because FAR amendments still require formal administrative rule-making.
While it may be easier to gain traction on eliminating the personal services prohibition than
achieving legislative civil service reform, removal of the personal services contracting prohibition
has been recommended by acquisition policy advisory bodies for more than 20 years, to no effect.
See infra, note 305.

" Steven L. Schooner & Daniel S. Greenspahn, Too Dependent on Contractors? Minimum
Standards for Responsible Governance, J. CONT. MGMT., Summer 2008, at 16.
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time equivalent positions, which may or may not be properly categorized as personal
services contracts.
1. MAJOR DEFICIENCIES OF THE CIVIL SERVICE SYSTEM

After a brief history of the civil service system and associated employee due
process protections, | discuss some of the civil service’s fundamental problems.

The most common argument in favor of today’s civil service is that the only
alternative is a return to a corrupt spoils system.” Commentators supporting this notion
point to former President Trump’s pressure on career government health officials like Dr.
Anthony Fauci, as evidence of the importance of maintaining an apolitical cadre of
professional federal employees whose livelihood is not tied to the political whims of any
one party or politician.’®

Yet, lost in those commentaries is a critical point: Dr. Fauci is the highest paid
employee in the federal government,”” and although his primary work in medical
research should be apolitical and objective, by taking on a significant policy-messaging
role, Dr. Fauci became exposed to political pressure that is uncommon among federal

bureaucrats. For every Dr. Fauci, there are hundreds of thousands of civil servants who

> See, e.g., John Hudak, The US Civil Service System: Protectors of the Republic, BROOKINGS
INST. (November 13, 2019), https://www.brookings.edu/blog/fixgov/2019/11/13/the-u-s-civil-
service-protectors-of-the-republic/.

"® See Joseph Guzman, Can Trump Fire Fauci? After White House Attack, Here Are the Rules,
THE HILL (July 14, 2020), https://thehill.com/changing-america/well-being/longevity/507297-
can-trump-fire-fauci-expert-weighs-in.

" According to Open the Books, a government watchdog who obtained federal pay information
through Freedom of Information requests, Dr. Fauci is employed by the Department of Health
and Human Services. He is the highest paid employee in the federal government and earns
$417,608 per year (as of 2019), https://www.openthebooks.com/executive-agencies-of-the-
united-states/?F _Name_S=fauci&Year_ S=0 (last visited Jun. 16 2021).
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have no appreciable role in policy-messaging or policy-setting, and who would never
capture the attention (or ire) of a president.”

Policy arguments in favor of maintaining the status quo in order to protect high-
ranking career bureaucrats like Dr. Fauci fail to account for the incredible inefficiencies
caused by a system of protections that have marginal utility when equally applied to the
hundreds of thousands of rank-and-file bureaucrats. Arguing that it is “a small price to
pay to ensure the American people receive a merit-based civil service system rather than
a corrupt spoils system””° is a refusal to acknowledge that due process compromises
could lead to better value for the American people. Moreover, there are alternate legal
means to protect against the feared corruption.®

Champions of the existing civil service also point to maneuvering like former
President Trump’s use of an executive order to convert as many as 3% of career civil

servants into political appointees.8! Despite mainstream assertions to the contrary, 8

® RONALD JOHNSON AND GARY LIBECAP, THE FEDERAL CIVIL SERVICE SYSTEM AND THE
PROBLEM OF BUREAUCRACY: THE ECONOMICS AND POLITICS OF INSTITUTIONAL CHANGE 7, 155
(1994) (discussing how most literature addresses civil service as a unitary entity, failing to
distinguish between the distinct classes of federal employees, including the differing legal
protections and roles and responsibilities).

™ This point was raised in a cover letter from then-Chairman of the U.S. Merit Systems
Protection Board, Susan Tsui Grundmann, accompanying a report to the President and Congress
regarding civil service due process. U.S. MERIT SYs. PROT. BD., WHAT IS DUE PROCESS IN
FEDERAL CIVIL SERVICE EMPLOYMENT? (2015),
https://www.mspb.gov/mspbsearch/viewdocs.aspx?docnumber=1166935&version=1171499&app
lication=ACROBAT#:~:text=Due%20process%20is%20the%20means,life%2C%20liberty%2C
%200r%20property.

8 See discussion supra part IV(E).

81 Exec. Order No. 13957, 85 Fed. Reg. 67631 (October 21, 2020); see also Jim Eisenmann,
Trump’s Plan to Gut the Civil Service, LAWFARE (December 8 2020),
https://www.lawfareblog.com/trumps-plan-gut-civil-service.

8 Among many academics and career public servants, it is axiomatic that political appointees are
unqualified amateurs. See, e.g., David Cohen, Amateur Government: When Political Appointees
Manage the Federal Bureaucracy, BROOKINGS INST., CPM Working Paper 96-1 (1996),
https://www.brookings.edu/wp-content/uploads/2016/06/amateur.pdf.
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there is no inherent reason why such a measure must lead to the appointment of
unqualified, political loyalists. Although the true intent of Trump’s executive order likely
was an ignominious attempt to gain a tighter grip on political loyalty in the executive
branch, the primary legal impact of the attempted conversion is a reduction of employee
due process protections—protections that are a root cause of problems in federal
bureaucracy. Still, upon taking office, President Biden immediately rescinded Trump’s
executive order,®® causing the plan to be dismissed without any serious attention paid to
its potentially redeeming qualities.

Both President Trump, and President Jackson before him, likely had less-than-
noble intentions for making it easier to remove civil servants. Yet, in his 1829 address to
Congress, President Jackson revealed concerns about bureaucracy that seem as relevant
today as they were almost 200 years ago:

There are, perhaps, few men who can for any great length of time
enjoy office and power without being more or less under the
influence of feelings unfavorable to the faithful discharge of their
public duties. Their integrity may be proof against improper
considerations immediately addressed to themselves, but they are
apt to acquire a habit of looking with indifference upon the public
interests and of tolerating conduct from which an unpracticed man
would revolt. Office is considered as a species of property, and
government rather as a means of promoting individual interests than
as an instrument created solely for the service of the people. . . . |
can not but believe that more is lost by the long continuance of men
in office than is generally to be gained by their experience. . . .

In a country where offices are created solely for the benefit of the
people no one man has any more intrinsic right to official station

However, there is little empirical evidence that hiring through political appointments tends to
produce bureaucrats who are objectively less qualified or capable than those hired through the
civil service system.

8 Exec. Order No. 13991, 86 Fed. Reg. 7045 (Jan. 22, 2021); Nichole Orgysko, Schedule F is
gone, But the Debate Continues in Congress, FEDERAL NEwWS NETWORK (February 23, 2021),
https://federalnewsnetwork.com/workforce/2021/02/schedule-f-is-gone-but-the-debate-continues-

in-congress/.
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than another. Offices were not established to give support to
particular men at the public expense. No individual wrong is,
therefore, done by removal, since neither appointment to nor
continuance in office is a matter of right. . . .He who is removed has
the same means of obtaining a living that are enjoyed by the millions
who never held office. The proposed limitation would destroy the
idea of property now so generally connected with official station,
and although individual distress may be some times produced, it
would, by promoting that rotation which constitutes a leading
principle in the republican creed, give healthful action to the
system.8

A. The Development of the Civil Service System and Employee Due Process
Protections

The Founding Fathers are lauded for devising a system of government organized
into three branches, with an elegant set of checks and balances. However, the importance
of federal bureaucracy was not lost in their considerations. In 1926, early public
administration scholar, Leonard White, wrote: “The Federalists not only organized a
continental system of administration, but impressed upon it high ideals of competence,
impartiality, integrity and responsibility.”8 Alexander Hamilton played a key role in
shaping the vision of early federal bureaucracy, arguing in Federalist No. 68: “The true
test of a good government is its aptitude and tendency to produce a good administration.”

In his study of Hamilton’s writings on administrative government, Paul Light
identifies seven characteristics Hamilton viewed as necessary for an energetic executive

branch:® (1) missions that matter for the public benefit; (2) clarity of command;® (3)

8 Andrew Jackson, First Annual Message to Congress, UVA MILLER CENTER. December 8,
1829 (transcribed from materials held by the National Archives), accessible at
https://millercenter.org/the-presidency/presidential-speeches/december-8-1829-first-annual-
message-congress.

8 LEONARD WHITE, INTRODUCTION TO THE STUDY OF PUBLIC ADMINISTRATION 13 (1926).
8 PAUL C. LIGHT, A GOVERNMENT ILL EXECUTED 4-9 (2009).

8 1d. at 8. This meant that officers of the government should be subservience to the president.
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posts of honor;® (4) vigor and expedition;® (5) a spirit of service; (6) steadiness in
administration;*° and (7) safety in the executive.®* While Hamilton did believe in having
a class of skilled, professional administrators, it was important for federal bureaucrats to
remain accountable to the president, and by extension, accountable to the public.
Hamilton’s vision did not preclude the development of bureaucracy staffed through
political loyalties, provided those appointed were competent and devoted to the public
interest. Thomas Jefferson had a fundamentally different view of federal government—
that an energetic government was something to view with skepticism, if not disdain.
Jefferson believed that government should be simple and frugal; public service was
something to be suffered as “drudgery and subsistence.”%?

Following the ratification of the Constitution, Hamilton’s view of bureaucracy
largely predominated the earliest years of our country, and it was considered *“one of the
most competent in the world.”® 1t was led by “the well-educated, the well born, the
prosperous, and their adherents. In short, it was a government by the upper classes.”%*

Moreover, bureaucracy was small. “Washington and his cabinet together made only a

8 1d. Light describes that Hamilton recognized top bureaucratic posts would be filled through
some degree of political loyalty, but the primary focus would be on merit and expertise.
Moreover, “posts of honor” should be a direct reflection of the character of the president, which,
in turn, creates a line of accountability to the public.

8 1d. Unlike other Founding Fathers (mainly Jefferson), Hamilton did not believe that civic duty,
alone, provided sufficient incentive for faithful execution of the laws; competitive pay and
benefits was necessary to maintain “vigor.”

% 1d., citing Federalist No. 72. Hamilton believed it was important for members of federal
service to serve long enough to effectuate a policy agenda, but that it was natural to attempt to
“reverse and undo what has been done by a predecessor.” However, such change should not
“occasion a disgraceful and ruinous mutability in the administration of the government.”

%L1d. at 9. In order for the executive branch to provide safety to the public, its mission must be
executed with transparency.

%21d. at 9-11.

% PAUL VAN RIPER, HISTORY OF THE UNITED STATES CIVIL SERVICE 11 (1958).

% 1d. at 17-18.
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few hundred appointments. By 1801, the entire executive civil service comprised only
about 3,000 persons.”® However, reflecting the country’s rapidly expanding geography
and population, the civil service doubled from 1800 to 1810, reaching 8,000 by 1821 and
20,000 by 1831.%

Andrew Jackson took office in 1829 believing he had a political mandate to
reform bureaucracy from a class of economic and political elites into a democratic
institution of the people. In making appointments to civil service, presidents before
Jackson had always required “the proper political opinion,” but under Jackson, more than
just the right viewpoint was required: “public servants were expected to contribute their
votes and a portion, often substantial, of their time, energy, and income to the political
party to which they were indebted for their employment...Most frequently the penalty for
both administrative and political failure was removal.”®” Requiring the payment of a
“political assessment” had become commonplace by 1840, and even Lincoln is reported
to have personally written to an officeholder who refused to pay an assessment.%® One of
the hallmarks of Jackson’s bureaucratic system was a four-year term of service, based on
a view that the duties of most public servants could be fulfilled by any reasonably
capable and competent person; limiting appointments to four years was not considered a
potential detriment to institutional knowledge or capability.*®

By 1861, the federal civil service was roughly 50,000 people, and unlike during

the country’s infancy, where Washington personally knew a large proportion of those in

%1d. at 19.
% 1d. at 25.
1d. at 42.
% 1d. at 42.
% 1d. at 60.
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civil service, personal acquaintances would not suffice.'® Thus, the spoils system was
primarily a system of public service recruitment and there “is little question but that the
general public of 1865 accepted the spoils system as right and proper.”%

The civil service reform movement largely began in the mid-1860s and in 1871,
“the movement succeeded in obtaining congressional enactment of a rider to an
appropriation bill, authorizing (though not requiring) the President to prescribe rules for
admission in the civil service.”1%2 A civil service commission was formed and lasted
three years—until Congress refused to fund it and the President allowed the matter to
drop.103

The assassination of President Garfield in 1881 by a man disgruntled by his
failure to receive a political appointment created the momentum for the passage of the
Pendleton Act of 1883.1% The cornerstone of the Pendleton Act was the provision for
competitive examinations for entry into civil service; however, the Act did not actually
require appointment based on examination results—merely that examinations be taken.%
Moreover, except for prohibiting removal of civil servants for failure to make political
contributions,% the Pendleton Act imposed no restrictions on the removal of civil
servants.

Rather than focusing on extensive due process rights related to removal, early

civil service reformers believed the integrity of the hiring process was the most important

100 19, at 49.

10114, at 60.

192 Gerald E. Frug, Does the Constitution Prevent the Discharge of Civil Service Employees?, 124
U.PA. L. REV. 942, 954 (1976) (citing Act of Mar. 3, 1871, ch. 114, § 9, 16 Stat. 514).

10314,

104 Act of Jan. 16, 1883, ch. 27, 22 Stat. 403

105 Eryg, supra note 102.

106 Act of Jan. 16, 1883, ch. 27, § 13, 22 Stat. 407.
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aspect of building a corruption-free civil service. Railing against extensive removal due
process, George William Curtis, among the most ardent advocates for reform and head of
the National Civil Service Reform League, wrote:

Having annulled all reason for the improper exercise of the power

of dismissal, we hold that better to take the risk of occasional

injustice from passion and prejudice, which no law or regulation can

control, than to seal up incompetency, negligence, insubordination,

insolence, and every other mischief in the service, by requiring a

virtual trial at law before an unfit or incapable clerk can be

removed. 1%’
By focusing primarily on the integrity of the hiring process, it was believed government
managers who might otherwise only hire cronies would have little incentive to remove
competent incumbent employees. The prevailing wisdom was that “[i]f the ‘front door’
could be regulated, the “back door’ would take care of itself...Little thought was given by
the central personnel agency—or anyone else—to the government employee after he
became a member of the civil establishment.”2%®

In 1887, the relatively new Civil Service Commission sought a presidential order

requiring the government to specify the reason for an employee’s removal, which would
become part of the agency’s records.'®® Then-President Cleveland refused, perhaps, in
part, because he had already ordered that removals could not be based on “political or
religious opinions or affiliations.”*'° A decade later, President McKinley issued an order

directing that “no removal shall be made from any position subject to competitive

examination except for just cause and upon written charged filed with the head of the

197 v/an Riper, supra note 93, at 102.

108 14, at 146.

10915 U.S. CIv. SERV. COMM'N ANN. REP. 19 (1899).

119 Grover Cleveland, Executive Order - Civil Service Rules, Rule 11, §§ 3, 6 (May 6, 1896),
accessible at http://www.presidency.ucsb.edu/ws/?pid=70805.
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department or other appointing officer, and of which the accused shall have full notice
and an opportunity to make defense.”!!

The Civil Service Commission worried that a trial would be necessary to prove
the existence of “cause,” and preferred to interpret “cause” as only requiring minimal
documentation of non-political reason for removal.'*? The Civil Service Commission
argued that a more generous interpretation for civil servants “would not only involve
enormous labor, but would give a permanence of tenure in the public service quite
inconsistent with the efficiency of that service.”!™® Fearing this, the Civil Service
Commission sought clarification and got it. Referring to the “just cause” rule, in 1902,
President Roosevelt issued an executive order specifying “nothing contained in said rule
shall be construed to require examination of witnesses or any trial or hearing except in
the discretion of the officer making the removal.”*** President Taft, in 1912, reaffirmed
this position!® and the Civil Service Commission explained the rationale:

The rules are not framed on a theory of life tenure, fixed
permanence, nor vested right in office. It is recognized that
subordination and discipline are essential, and that therefore
dismissal for just cause shall be not unduly hampered.... Appointing
officers, therefore, are entirely free to make removals for any

reasons relating to the interests of good administration, and they are
made the final judges of the sufficiency of the reasons...

111 Quoted in 14 U.S. CIv. SERV. COMM'N ANN. REP. 24 (1898); also United States v.
Wickersham, 201 U.S. 390, 398 (1906) (quoting the Executive Order of July 27, 1897).

12 Eryg, supra note 102 at 956, citing 19 U.S. CIv. SERV. COMM'N ANN. REP. 18-19 (1902).
113 Id

1%1d. at 957

15 Frug, supra note 102 at 957, citing 29 U.S. CIv. SERV. COMM'N ANN. REP. 132-33 (1913).
116 Id
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The preceding executive orders were formalized in legislation in 1912, under the Lloyd-
La Follette Act, *” which codified the basic “for cause” removal requirements that stood
unchanged for most of the 20" century.

In 1944, the Veteran’s Preference Act gave military veteran civil servants the
right to file appeals with the Civil Service Commission for removal, suspensions
exceeding 30 days, furloughs without pay, and reductions in rank or compensation.**® In
1962, President Kennedy, by executive order, extended appellate rights to all non-
veterans. 119

In 1978, Congress enacted the landmark Civil Service Reform Act (CSRA),2°
which streamlined the complicated patchwork of statutes and executive orders that had
accumulated over the prior century. Among many things, the CSRA set forth the legal
bases and procedure for removing federal employees, codified merit-based principles,
identified prohibited personnel practices, provided whistleblower protections, and
abolished the Civil Service Commission, while dividing civil service responsibilities
between the Office of Personnel Management (OPM) and the Merit Systems Protection
Board (MSPB). OPM became the authority primarily responsible for government-wide

personnel policy, while the MSPB was tasked with adjudicating legal challenges under

civil service laws. Additionally, the CSRA enacted non-Postal Service federal

117 37 Stat. 555 (Aug. 24, 1912).

118 58 Stat, 387 (Jun. 27, 1944).

119 Exec. Order No. 10988, 27 Fed. Reg. 551 (Jan. 17, 1962).

120 pyp. L. No. 95-454, 92 Stat. 1111 (1978) (codified as amended in various sections of 5
U.S.C).
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employees’ collective bargaining rights,*?* which, until then, had only been recognized
through a 1962 executive order issued by President Kennedy.??

Though sometimes overlooked, the United States Supreme Court greatly
contributed to the expansion of federal employee due process rights—to the detriment of
competitive and efficiently executed government. For most of America’s history, courts
stayed out of reviewing government employee removals on the basis that government
employment was considered a privilege, not a right.}?® As late as 1961, the Supreme
Court held no due process was owed under the Fifth Amendment if a government
employee’s discharge did not involve the employee’s exercise of constitutional rights.*?*
And for almost 200 years, the Supreme Court had never found it necessary for a
supervisor to formally prove the dismissal case against an employee.?®

However, in the mid-1960s, a legal movement led by Charles Reich, advocated
for the treatment of government benefits, including government employment, as property
rights.'?® By the early 1970s, the concept became legal reality after decisions in two
Supreme Court cases involving the termination of teachers.'?’ In Roth, the Supreme
Court held that for a government benefit (including employment) to be considered a

protected property interest, it must be:

121 Codified in 5 U.S.C. §8§7101-7151 (often referred to as the Federal Service Labor Management
Relations Statute, or “The Statute”).

122 Exec. Order No. 10988, 27 Fed. Reg. 551 (Jan. 17, 1962).

123 Frug, supra note 102 at 961-963, citing Parsons v. United States, 167 U.S. 324 (1897)
(holding that a term of office defines only a maximum period of service; it does not preclude the
President from removing an appointee at the President’s pleasure); Shurtleff v. United States, 189
U.S. 311 (1903) (holding that a statute that allows removal for inefficiency, neglect of duty, or
malfeasance does not prohibit the President from removing an employee for unspecified reasons).
124 See Cafeteria & Restaurant Workers Local 473 v. McElroy, 367 U.S. 886 (1961).

125 Frug, supra note 102 at 976.

126 See Charles A. Reich, The New Property, 73 YALE L.J. 733 (1964).

127 Board of Regents v. Roth, 408 U.S. 564 (1972); Perry v. Sindermann, 408 U.S. 593 (1972).
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...more than an abstract need or desire for it. He must have more

than a unilateral expectation of it. He must, instead, have a

legitimate claim of entitlement to it. It is a purpose of the ancient

institution of property to protect those claims upon which people

rely in their daily lives, reliance that must not be arbitrarily

undermined. It is a purpose of the constitutional right to a hearing

to provide an opportunity for a person to vindicate those claims.'?®

After the door was opened in Roth, the plaintiff in Sindermann argued, and the
Supreme Court agreed, that a de facto tenure system creates a property interest protected
by the Fourteenth Amendment.?® The Court held that “any government employee whose
tenure was protected by civil service would have a ‘legitimate claim of entitlement’ to his
job and would thus be protected by the fourteenth amendment’s requirement of
procedural due process before he could be deprived of that property.”**° In other words,
if the relevant civil service laws provide that a public employee may only be removed for
“just cause,” that law inherently creates a property interest. In 1972, in Arnett v.
Kennedy, 3! the Supreme Court applied that rationale to federal employees under the
Fifth Amendment. In so doing, “[t]he concept of property in office, opposed by
proponents of the spoils system and of civil service reform alike, would thus be created as
a constitutional right simply by the adoption of the [Lloyd-La Follette Act].”*%2
In the widely cited, subsequent case of Cleveland Board of Education v.

Loudermill, the Supreme Court reaffirmed and clarified the status of public employment

as a property right and the associated, constitutionally required due process. Quoting

Justice Powell’s concurring opinion in Arnett, the Court held:

128 Roth, 408 U.S. 564, at 577.

129 Frug, supra note 102 at 980, citing 408 U.S. at 602-03.
130,

131 Arnett v. Kennedy, 416 U.S. 134 (1974).

132 Frug, supra note 102 at 980.
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Property cannot be defined by the procedures provided for its
deprivation any more than can life or liberty. The right to due
process “is conferred, not by legislative grace, but by constitutional
guarantee. While the legislature may elect not to confer a property
interest in [public] employment, it may not constitutionally
authorize deprivation of such an interest once conferred, without
appropriate procedural safeguards.'33
Put another way, if a legislature elects to limit public employee removal “for cause” or
“just cause,” it cannot dictate procedural requirements detached from the Constitution’s
due process protections. The court further held that when “just cause” is required for
removal, the Constitution requires notice and an opportunity to be heard prior to
effectuating the removal.*** However, an opportunity to be heard “need not be
elaborate,” especially where the law provides for a more fulsome, post-termination
hearing.'3
The decision in Arnett figured prominently in what some considered a suboptimal,
final version of the CSRA. Officials in the Carter administration originally hoped to
streamline the removal process by limiting the basis for appeal rights to “substantial
procedural error,” but to no avail—thanks to the threat of the Supreme Court overturning
such a provision.**® Instead, the CSRA provided that federal employees may be removed

after receiving notice from a proposing official (usually an immediate supervisor) and a

relatively modest opportunity to be heard by a deciding official (a higher-level

133 Cleveland Board of Education v. Loudermill, 470 U.S. 532, 541 (1985) (citing Arnett v.
Kennedy, 416 U.S. 134, 167).

13%1d. at 542-544.

135 1d. at 545-546.

136 Robert M. Kaus, When a Job Becomes “Property,” 1t’s Hard to Fire a Civil Servant,
WASHINGTON POST (Dec. 24, 1978),
https.//www.washingtonpost.com/archive/opinions/1978/12/24/when-a-job-becomes-property-its-
hard-to-fire-a-civil-servant/d503e8c9-cdfd-4d2f-a594-c2e1912bacla/.
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supervisor); however, once the removal is executed, it may be appealed to a trial-like,
MSPB hearing, where, if reinstated, the employee is entitled to back pay.
B. The Fading Myth of Meritocracy

The civil service system is often hailed by supporters as a competitive
“meritocracy,” where employees are hired and promoted on the basis of qualifications
and competitive merit. Historically, that may have been the honest intent for a system
“puilt for government clerks. . .”*¥" However, as government work has become more
complex, and the qualifications are less easily quantified through a standardized
examination process, it has become clearer that the current system is inadequate “for a
government of professionals.”*3® Instead of finding better ways to competitively source
employees, the government has taken an entirely different tack, where competition in
hiring is simply bypassed.

Arguments in favor of the existing civil service system based on supposed
competitive selection lose their intellectual honesty if significant numbers of federal
employees are hired without any competition. Yet, this is precisely what is happening.
In 2018, an OPM report revealed that in 2015, almost a third of executive branch civil
servants (not including political appointees or SES employees) were hired under special
authorities not requiring competitive hiring.**® These authorities are collectively

authorized as “excepted service,” under 5 U.S.C. 8 2103, which OPM categorizes as: (1)

137 Elaine Kamarck, A Governmental-Wide Reform Agenda for the Next Administration,”
BROOKINGS INST. (Jan. 31, 2017), https://www.brookings.edu/research/a-government-wide-
reform-agenda-for-the-next-administration/.

138 |d

3% OFFICE OF PERSONNEL MANAGEMENT, Excepted Service Hiring Authorities, Their Use and
Effectiveness in the Executive Branch (Jul. 2018),
https://www.chcoc.gov/sites/default/filessfOPM%20Special%20Study%20%E2%80%93%20Exce
pted%20Service%20Hiring%20Authorities.pdf.
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“Schedule A,” which are for positions where it is “impracticable to examine;” (2)
“Schedule B,” where it is “not practicable to hold a competitive examination;” and (3)
“Schedule D,” where competitive requirements “make impracticable the adequate
recruitment of sufficient numbers.”140

Still, non-competitive excepted service hiring might be palatable if it were more
transparent. In most cases, the public will never know when excepted service positions
are available because they are not required to be posted on the government’s main
employment clearinghouse, usajobs.gov.**! Further, analysis of federal hiring data from
2003 showed that only 43% of all GS-12 to GS-15 vacancies were open to the public, and
ultimately, only 15% were filled by those not already working for the federal
government.142

Whether a hiring action is conducted under competitive or excepted service rules,
the government does not publicly announce who was hired to fill vacancies. This is
arguably less of an issue with competitive hiring actions, assuming the competitive
selection is fair, but if there is no open competition for selection and no disclosure of who
was hired, there is no way for the public to fairly judge, much less dispute, whether the
government hired an appropriate candidate.

Though more subtle, even when filling competitive service vacancies, the law

allows an agency to hire a candidate not in accordance with a plain-meaning

104, at 1.

141 See OFFICE OF PERSONNEL MANAGEMENT, Policy, Data, Oversight, Hiring Information,
https://www.opm.gov/policy-data-oversight/hiring-information/excepted-service/, (last visited on
30 June 2021).

142 PARTNERSHIP FOR PUBLIC SERVICE, Back to School: Rethinking Federal Recruiting on
College Campuses 12 (May 14, 2006), https://ourpublicservice.org/wp-
content/uploads/2006/05/3a73fd53fa31756bc88e4d3995fff3f5-1405013551.pdf.
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understanding of the “most qualified” candidate.’*® Instead of forcing hiring managers to
rank candidates and hire the top applicant, hiring managers need only organize candidates
into categories of competitive quality. A candidate must be chosen from those among the
top category, or if there are less than two candidates in the top category, the top two
categories may be considered.** While this may seem like a relatively minor deviation
from requiring the hiring of the most qualified applicant, it is a notable step towards
eroding the perceived purity of a merit-based system. Further, it can have large
cumulative effects across an employer the size of the federal government. This purported
hiring “flexibility” adds to the opaqueness of an already bewildering federal hiring
process. 4

Moreover, only 48% of federal employees believe their agencies hold fair and
open competition for job vacancies and only 38% percent expressed confidence that the
best-qualified candidates are selected.'*® Surveys of federal executive-level employees
generated similar results—only 40% said non-manager promotions are given based solely
on performance and ability; for manager promotions, it was only 32%.4’

C. The Pool of Competitors—Building a Backwater?
A well-functioning, competitive employment system assumes there are enough

qualified parties seeking to compete. While the civil service system should always result

143 5ee 5 U.S.C. § 3319.

144 |d

145 | ight, supra note 86, at 145-147.

146 U.S. MERIT SYS. PROT. BD., THE MERIT SYSTEM PRINCIPLES: GUIDING THE FAIR AND
EFFECTIVE MANAGEMENT OF THE FEDERAL WORKFORCE 26 (2016),
https://www.mspb.gov/mspbsearch/viewdocs.aspx?docnumber=1340293&version=1345596 &app
lication=ACROBAT.

147 \/ANDERBILT UNIVERSITY CENTER FOR THE STUDY OF DEMOCRATIC INSTITUTIONS, Survey on
the Future of Government Service 4 (Jul. 16, 2015),
https://www.vanderbilt.edu/csdi/research/SFGS ExecutiveSummary.pdf.
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in hiring employees who at least meet minimum qualifications, the aim of the civil
service system should not be to merely hire those meeting the barest of standards. If the
best possible candidates opt out of competition, it degrades the competitive process and
the institution that relies on the results of the competition. If the government wanted to
buy a new advanced fighter jet, it would hardly be considered a successful solicitation if
the most prominent names in military aircraft, Boeing or Lockheed Martin, opted not to
compete. Yet, this is not unlike the present conditions of the civil service system.
In The Warping of Government, John Donahue, professor at Harvard’s Kennedy

School of Government, describes federal civil service as a tale of two distinct groups—
(1) those with relatively lower levels of education, for whom employment with the
federal government offers a reliable, if not lucrative, pathway to the middle class; (2) and
those with higher-than-average levels of education and professional skills, for whom
working for the federal government means being paid less than non-governmental
members of their profession.}*® Donahue is not the only scholar to note this dichotomy.
Citing similar data compiled in a 2017 CBO report, Lerman highlights:

For those with low levels of education, federal employment today

actually offers better total compensation than the private sector . .

.Those with high levels of education who enter public employed can

expect to earn about 24 percent less in wages than if they had chosen

a private-sector job. Even when benefits are taken into account, they
can still expect to earn about 18 percent less in public-sector job.4°

148 JOHN D. DONAHUE, THE WARPING OF GOVERNMENT WORK 39-50 (2008).

149 |erman, supra note 7, at 221, citing Comparing the Compensation of Federal and Private-
Sector Employees, 2011-2015, Congressional Budget Office (April 2017),
https://www.cbo.gov/publication/52637.
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Donahue argues both “...the gap at the high end, and the gap at the low end—
undercuts government’s capacity to create value.”*>® Over time, these gaps have created a
warped civil service system with individuals who lack high-minded motivations for
joining or remaining in federal service.

Those who seek employment in civil service with relatively lower levels of
education have financially dimmer prospects in the private marketplace. A desire to
serve the public may be a factor in considering employment, but there is no financial
sacrifice; federal employment is a coveted, constitutionally protected property interest.>
The presence of unions, especially for those at the lower end of federal employment,
further reinforces that employment is primarily a proposition of self-interest.

At the upper end of the spectrum, Donahue characterizes the system as an
employment “backwater.”*>? Many of those seeking employment with the federal
government may well be among America’s best and brightest—pursuing public service
for idealistic reasons and willing to sacrifice earning potential to do work that matters for
the public good. However, survey data offers reason to question this popular narrative, in
favor of Donahue’s assessment.

In survey research conducted by Paul Light in 2003, the data showed that
graduating college seniors care far less about money than they do about doing interesting
work that helps people. Across numerous factors that soon-to-be-graduates considered in
looking for employment, Light found “the federal service comes in last in almost every

indicator, from the motivation to make a difference to organizational resources.”*>

150 Donahue, supra note 148, at 50.

151 Sypra notes 127, 128, 129, 130, 131.
132 Donahue, supra note 148, at 80-100.
158 ight, supra note 86, at 138-143.
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Additionally, a 2006 survey of college juniors and seniors, conducted by the Partnership
for Public Service, found that excessive “bureaucracy” was perceived as the biggest
downside to working in civil service.?>*

These findings might simply be brushed aside as uninformed perception of
idealistic youth—were it not also captured in responses by highly-qualified people
leaving federal government:

The Brookings study of Presidential Management Fellows—top
recruits who are carefully groomed for leadership roles—found that
more than half of them left the federal government within five years.
When former fellows were asked their reason for leaving...80
percent said it did a bad job at dealing with poor performers who can
poison a workplace.*®

If the perception of “excessive bureaucracy” isn’t enough to deter top talent from
working in federal government, the first exposure to it—the application process—may
well be. Light found that 78% of college seniors described the government hiring
process as slow and 62% described it as confusing.*® In its 2003 report, the National
Commission on the Public Service warned that “recruitment to federal jobs is heavily
burdened by ancient and illogical procedures that vastly complicate the application
process...the very nature of the application deters applicants.” >’

The combination of top talent having concerns about the value of federal work,

the culture of federal bureaucracy, and an off-putting hiring process, inevitably leads to a

degradation in the pool of competitors seeking to enter civil service.

154 partnership for Public Service, supra note 142, at 7.

135 Donahue, supra note 148, at 94, citing Judith Labner, Looking for the Future Leaders of
Government? Don’t Count on Presidential Management Interns, BROOKINGS INST. (Jun. 2003),
https://www.brookings.edu/wp-content/uploads/2016/06/labiner20030822.pdf.
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D. Stagnation in Old-Age Bureaucracy with Elderly Bureaucrats

Despite data from the Brookings study of Presidential Management Fellows
showing a high percentage of top talent leaving federal service,'*® on the whole, once in
the civil service system very few bureaucrats leave government. According to a 2018
MSPB report, once employees make it past their first year of service, they
overwhelmingly stay in federal service.™® The report cites OPM data from 2013 to 2015
showing resignation rates (not including retirement or transfers to other federal agencies)
around 10% in the first year of service, which drops to 4% by the end of the second year.
By the eighth year of service, resignation rates are 1% and continue approaching zero as
length of service increases.'®® These findings were consistent with a similar MSPB
report from 2013, citing resignation data from 2001-2010.1*

Meanwhile, the U.S. Bureau of Labor Statistics (BLS) reported that from 2016 to
2020, the annual “quit” rate nationwide, across all industries, ranged from just under 25%
in 2016 to almost 28% in 2019.1%2 BLS reported that total federal government quit rates
(including postal workers) are the lowest of any sector in America, ranging from 5.3% in

2016 to 8.4% in 2020.%% The next closest industries were almost triple those of the
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https://www.mspb.gov/mspbsearch/viewdocs.aspx?docnumber=790793&version=793798&applic
ation=ACROBAT.

162 U.S. BUREAU OF LABOR STATISTICS, Annual Quits Rates by Industry and Region, Non
Seasonally Adjusted (last modified March 11, 2021),
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federal government.'®* Generally, most organizations want lower employee turnover
rates, but when the federal government’s numbers diverge so greatly from the rest of
America, it raises a legitimate question about whether such low rates are healthy for the
government and the citizenry they serve.

Especially on the lower end of the federal employment spectrum, this data should
not be surprising. Most people would not voluntarily leave a job paying more than for
equivalent work in the private sector.%® Even at the higher end of the federal
employment spectrum, where the pay is lower relative to the private sector, there are self-
interested motivations for remaining in federal service. Specifically, job security and
retirement benefits are significantly better in federal government than in the private
sector. Private sector employees are four times more likely to be laid off than federal
government employees, and only 20% of private sector employees are eligible for
defined pension plans compared to 90% of federal employees.*6

Thus, it is also not surprising that survey data of federal employees from 2001
showed that when asked whether pay and benefits or the chance to make a difference was
a more important factor in pursuing federal employment, 65% indicated pay and benefits
was the stronger motivation; between job security or to help the public, 59% said job
security; between securing a paycheck or the chance to do something worthwhile, 59%
indicated securing a paycheck.®’ Significantly, those surveyed were not limited to just

those on the lower end of the federal employment spectrum. Assuming this data is an

164 Id

165 Donahue, supra note 149.

186 Donahue, supra note 155, at 35-37.
167 Light, supra note 86, at 109.
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accurate representation of the motivations for joining civil service, it is just as likely to
represent motivations for remaining in civil service.

There is no inherent problem with providing civil servants higher levels of
compensation relative to the private sector. The issue lies with the fact that the system
has no forcing function to maintain competitive performance for incumbents. With no
procedural mechanism to force competition for retention and virtually no threat of being
involuntarily removed, employees have no reason to leave and no incentive for
performance to exceed minimal requirements. These are precisely the circumstances that
lead to the public’s dim view of bureaucrats. Donahue describes a feedback loop of ever-
degrading bureaucracy:

Over time, in many public workplaces, the worst of the best attain a
critical mass as their more talented colleagues filter out of
government. They are able to shape the organizational structure, the
pace of work, and the intricate norms of office culture to suit their
preferences. Like an island newly cut off from the mainland, the
ecology of the workplace evolves in a separate direction. The
population of those best adapted to this environment—one of many
rules, formal structures, constrained rewards, and buffered risk—
gradually expands. The population of those least suited to such a
setting gradually dwindles. 8

In a similar vein, in The New Case for Bureaucracy, public administration
professor Charles Goodsell, summarizes two classic theories of the federal agency
lifecycle. 1%° The earlier of the two theories, articulated by Marver Bernstein in 1955,

involves four distinct stages. The first stage is “gestation”—the period when a public

problem emerges and a political battle ensues to determine appropriate regulatory

188 Donahue, supra note 155, at 97.
169 CHARLES GOODSELL, THE NEW CASE FOR BUREAUCRACY 69-71 (2015).
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intervention.’® The second stage, “youth,” follows the statutory formation of the
organization, and is filled with optimism and “crusading spirit,” though media and public
interest begins to wane, believing that the problem is fixed.1’* In the third stage,
“maturity,” an agency begins to lose its vitality due to complacency and a general attitude
of accommodation—especially with the industry or industries the agency may be
intended to regulate.'’? This stage of life is also marked by an environment where
“lawyers dominate policy discussions.”*” In the last stage of life, “old age”—agency
procedures are set in stone, tradition guides nearly all decision making, funding tends to
be reduced, and apathy increases along with doubts about agency purpose; the “agency
lives in quiescent stasis.”*’* Barring a major scandal, the public and media have largely

lost interest in the agency’s mission.!™

Goodsell summarizes Anthony Downs’ similar, but simplified agency lifecycle

theory:
The bureau is initially led by advocates and zealots, but eventually
they are replaced by (or converted into) climbers and conservators.
Over time personnel get older, the rate of turnover lessens, and
promotion opportunities dry up...Formal rules become more
elaborate, adherences to procedures becomes more important than
program achievement, and paperwork generated by internal controls
expand. The rapid growth experienced at the beginning of the
bureau’s life eventually decelerates and attention is increasingly
shifted from institutional success to institutional survival.1’

17014, at 69.

114, at 69-70.

17219, at 70.

173 |d

174 |d

175 |d

176 1. at 71.
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These theories appear to describe much of the modern federal government, where
aging federal bureaucracy is losing its vitality in tandem with its tenured, increasingly
geriatric bureaucrats. In 1998, federal employees over the age of 60 comprised only
5.7% of the workforce.'”” In 2018, that number shot up to 14%, while just 7.5% of
federal workers were under the age of 30. 1’® Such numbers will not likely stand much
longer, as one-third of the federal workforce will be retirement-eligible by 2025.17° The
latest wave of retirements presents an opportunity to infuse new blood into the federal
service, but it also means the federal government is about to use the same broken system
to hire hundreds of thousands of new bureaucrats who will remain entrenched in
government for upwards of forty years.

E. MSPB’s View at the Top: Adjudicating Accountability in an Apparent
Alternate Reality

It would be bad enough if stagnation in bureaucracy only meant accommodating
tenure-protected, mediocre performance until retirement. The reality may be far worse.
In all likelihood, tens of thousands, if not hundreds of thousands, of federal bureaucrats
retain their positions, despite having committed misconduct or having failed to meet
minimum performance standards. On paper, it is legally possible to fire a federal civil

servant, but in practice, it doesn’t happen. This point was starkly illustrated in 2011,

77 Courtney Buble, The Aging Federal Workforce Needs ‘New Blood’ Experts Say,
GOVERNMENT EXECUTIVE (Aug. 30, 2019), https://www.govexec.com/workforce/2019/08/aging-
federal-workforce-needs-new-blood-experts-say/159585/ (citing OPM data from
www.fedscope.opm.gov); see also Rob Dobi, America’s Government is Getting Old, POLITICO
(Sept. 27, 2017), https://www.politico.com/agenda/story/2017/09/27/aging-government-
workforce-analysis-000525/.

178 Id

17° Fiona Hill, Public Service and the Federal Government, BROOKINGS INST. (May 27, 2020),
accessible at https://www.brookings.edu/policy2020/votervital/public-service-and-the-federal-

government/.
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when USA Today reported that in more than a dozen federal agencies, employees are
more likely to die of natural causes than get laid off or fired.

According to the MSPB, citing data from OPM, from Fiscal Years 2000 to 2014,
only 77,000 full-time, permanent federal employees were removed for poor performance
or misconduct. ' On average, that equates to 5,133 employees during each of the
relevant years, or 0.26% of the workforce per year, assuming an average federal
workforce size of two million. The GAO independently assessed removal data from
2006 to 2016 and similarly found that annual removals averaged 6,600—or
approximately 0.33% of the workforce, per year.8

It is highly unlikely that these numbers—close to zero—accurately represent the

number of federal employees who should be removed. 8 In a 2001 survey conducted by

180 Dennis Cauchon, Some Federal Workers More Likely to Die Than Lose Jobs, USA TODAY,
(Jul. 19, 2011), accessible at https://usatoday30.usatoday.com/news/washington/2011-07-18-
fderal-job-security n.htm.

181 U.S. MERIT SYS. PROT. BD., WHAT IS DUE PROCESS IN FEDERAL CIVIL SERVICE
EMPLOYMENT 41 (2015),
https://www.mspb.gov/mspbsearch/viewdocs.aspx?docnumber=1166935&version=1171499&app
lication=ACROBAT#:~:text=Due%20process%20is%20the%20means,life%2C%20liberty%2C
%200r%20property.

182 U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-18-48, FEDERAL EMPLOYEE MISCONDUCT:
ACTIONS NEEDED TO ENSURE AGENCIES HAVE TOOLS TO EFFECTIVELY ADDRESS MISCONDUCT
25 (2018), https://www.gao.gov/assets/gao-18-48.pdf.

18 Some insights might be gained from comparing federal employee removal rates with those of
the private sector. However, it is difficult to make such comparisons since the Bureau of Labor
Statistics (BLS), the best source of nationwide employment data, neither distinguishes between
layoffs and discharges, nor tracks the basis for discharge (for example, whether based on
misconduct or poor performance). However, comparing BLS’s apple-to-apples data for the
federal government (including Postal Service) versus the private sector, between 2016 and 2020,
civil sector employees were laid-off or discharged at a rate approximately four times higher than
federal employees. See U.S. BUREAU OF LABOR STATISTICS, Annual Layoffs and Discharges
Rates by Industry and Region, Not Seasonally Adjusted,
https://www.bls.gov/news.release/jolts.t20.htm. There is no agreement on a healthy removal rate
within a large employer. Some of America’s largest corporate employers strive for a concept
known as a “vitality curve,” or “differentiation,” where employees are annually ranked against
their co-workers and the lowest performing employees are culled from the workforce. This
approach became popularized under the leadership of Jack Welch at General Electric, who
pushed for annually removing the bottom 10%. See Leslie Kwoh, ‘Rank and Yank’ Retains Vocal
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Paul Light, federal employees were asked what percentage of co-workers were not
performing their jobs well and the average response was 23%.3* When asked how well
their organizations do at disciplining poor performers, only 9% of employees answered
“very good;” 67% said “not too good” or “not good at all.”*8 Similarly, in Vanderbilt’s
Center for the Study of Democratic Institutions research, 70% of surveyed federal
executives said underperforming non-managers are rarely or never reassigned or
dismissed; 64% of federal executives indicated under-performing managers are rarely or
never reassigned or dismissed.8® Most recently, OPM’s own 2020 Federal Employment
Viewpoint Survey found that only 42% of employees believe “steps are taken to deal
with a poor performer who cannot or will not improve" (up from 29% in 2016 and 34%
in 2019).1#7

And yet, the MSPB has the temerity to claim that the “impossibility” of firing
employees is only perception—that removal data actually supports the idea that the
system works. '8 Even government attorneys practicing federal labor and employment
law!®® seem to have bought into the MSPB’s apparent position that the problem is not

with the system, but a matter of operator error.%°

Fans, THE WALL STREET JOURNAL (Jan. 31, 2012),
https://www.wsj.com/articles/SB10001424052970203363504577186970064375222.

184 |_ight, supra note 86, at 115.

185 Id

186 \/ ANDERBILT UNIVERSITY CENTER FOR THE STUDY OF DEMOCRATIC INSTITUTIONS, supra
note 147, at 5.

187 OFFICE OF PERSONNEL MANAGEMENT, 2020 FEDERAL EMPLOYEE VIEWPOINT SURVEY 24
(2020), https://www.opm.gov/fevs/reports/governmentwide-reports/governmentwide-
management-report/governmentwide-report/2020/2020-governmentwide-management-report.pdf.
188 U.S. MERIT SYS. PROT. BD., supra note 181.

189 See, e.g., Mary E. Jones, Think Before You Fire: Dispelling the Myths and Re-Evaluating a
Supervisor's Need to Terminate Civilian Employment, 2018 ARMY LAW 41 (2018).

190 See, e.g., U.S. MERIT SYS. PROT. BD., A CALL TO ACTION: IMPROVING FIRST-LEVEL
SUPERVISION OF FEDERAL EMPLOYEES (2010),
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Not surprisingly, federal labor union leaders deflect responsibility for poor
performance accountability in government away from themselves and the employees they
represent, towards leadership and supervisors.'®* Unfortunately, many supervisors are
not helping to assuage this assertion, as evidenced by the almost-comical state of
employee annual evaluations. A GAO study of government-wide employee performance
evaluations from 2013 found that 99.6% of federal employees received an annual
appraisal rating of “fully successful’” or better, and under the federal government’s most
common 5-level rating system, almost two-thirds of employees received the top two
appraisal ratings of “outstanding” or “exceeds fully successful”’*% In reviewing similar
data from 2001, Paul Light concluded that the federal government “rivals Lake Wobegon
as a home for all above average.”*%

As will be discussed in the next section, when supervisors fail to accurately assess
employees during annual evaluations, it becomes that much more difficult to later remove
offensive or underperforming employees. However, the pressure faced by supervisors
can be crushing. Supervisors who attempt to hold subordinates accountable, whether
through an unfavorable appraisal rating or an outright removal, often face frivolous

complaints of discrimination,® which can take years to resolve, while having ruinous

https://www.mspb.gov/studies/studies/A_Call To Action Improving_First _Level Supervision
of Federal Employees 516534.pdf.

191 See Eric Katz, Firing Line, GOVERNMENT EXECUTIVE,
https://www.govexec.com/feature/firing-line/.

192 J.S. GOV’T ACCOUNTABILITY OFFICE, GAO-16-1520R, FEDERAL WORKFORCE:
DISTRIBUTION OF PERFORMANCE RATINGS ACROSS THE FEDERAL GOVERNMENT (2016), page 6-
7, accessible at https://www.gao.gov/assets/gao-16-520r.pdf.

193 |_ight, supra note 86, at 115.

194 According to data compiled by the EEOC, 98% of formal federal employee discrimination
complaints are dismissed without a finding of discrimination. See EQUAL EMPLOYMENT
OPPORTUNITY COMMISSION, Table B-16, FY 2018 Complaints Closed with Findings of No
Discrimination, https://www.eeoc.qov/sites/default/files/2020-06/2018 workforce tables.zip.
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effects on a supervisor’s career. Additionally, supervisors report facing a lack of support
from higher-level supervisors'® and agency attorneys, who, in anticipation of litigious
appeal hearings, discrimination complaints, or reprisal claims, “demand a box-load of
information.”%% Supervisors also want to avoid being undermined when agencies later
resolve employee counter-claims through perceived nuisance settlements.%’

In short, under the current system, supervisors have no positive reinforcement to
hold employees accountable—and much to lose. Instead of engaging in spoils system
fear-mongering and myth-busting the semantical impossibility of firing federal
employees, % MSPB officials should acknowledge that virtually non-existent removals
are not primarily due to failing supervision, but the structure of multi-layered legal
protections that prioritize bureaucratic self-interests over fulfilling actual agency
missions. Moreover, under the current system, the time and resources required to
overcome extraordinary due process arguably makes agency inaction on discipline a
perverse, but economically rational choice.

F. Two Roads to Removal—Neither One Efficient, Neither One Effective

On paper, removal procedures for federal employees appear relatively

straightforward. Yet, for all intents and purposes, after an initial one-year probationary

1% U.S. MERIT SYS. PROT. BD., REMOVING POOR PERFORMERS IN THE FEDERAL SERVICE 7
(1995),
https://www.mspb.gov/netsearch/viewdocs.aspx?docnumber=253662&version=253949&applicat
ion=ACROBAT (finding that one quarter of federal supervisors do not address employee
performance due to a belief that there is insufficient support from higher-level management); see
also U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-15-191, FEDERAL WORKFORCE, IMPROVED
SUPERVISION AND BETTER USE OF PROBATIONARY PERIODS ARE NEEDED TO ADDRESS
SUBSTANDARD EMPLOYEE PERFORMANCE 19 (2015), https://www.gao.gov/assets/gao-15-
191.pdf.
1% Denise Kersten Wills, You’re Fired, GOVERNMENT EXECUTIVE (Mar. 1, 2006),
Pgt;cps://www.qovexec.com/maqazine/features/2006/03/voure-fired/21285/.

Id.
1% Supra note 79 and 181.
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period, % removing federal employees is a statistical non-occurrence. Under Title 5 of
the U.S Code, either of two separate removal procedures are available, respectively
referred to as Chapter 43 and Chapter 75.2%

Both procedures provide that an employee is entitled to at least 30 days advanced
written notice of the proposed removal action, including the specific reasons for the
proposed action.?®* Chapters 43 and 75 also both allow for representation by an attorney
or representative?®and a reasonable amount of time to provide an answer to the proposed
action. 2 The biggest differences between the two procedures are the elements and
evidentiary burdens, which fully come into play when removed employees exercise their
right to a post-removal appeal at the MSPB.2%4

Chapter 75 allows agencies to undertake adverse employee actions for either
substandard performance or misconduct. Whether for performance or misconduct, the
government must prove: (1) the employee committed the charges; (2) a nexus exists
between the substantiated charges and the efficiency of the service; and (3) the penalty is
reasonable.?®® These elements must be “supported by a preponderance of the

evidence.”?% Employee misconduct tends to be fairly obvious and easier to prove when

199 Most federal employees are subject to a one-year probationary period, during which, removal
due process rights are minimal and do not include a right to an appeals hearing. See 5 U.S.C. §
4303(f)(2); 5 U.S.C. 8 7511(a)(1)(A)-(B); 5 C.F.R. 8§ 315.801-802.
zzo See 5 U.S.C. 88 4303(b)(1)-(2) and 7513(b)(1)-(4).

1
m
203 1d. While both options specify a “reasonable” amount of time to provide a response, Chapter
75 more specifically states that a reasonable amount of time is “not less than 7 days.” 5 U.S.C. §
7513(b)(2).
2045 U.S.C. §8§ 7513(d) and 4303(e)(3).
255 U.S.C. § 7513(a); see Gonzalez v. Dep't of Homeland Sec., 114 M.S.P.R. 318, 325 (2010)
(citing Pope v. U.S. Postal Serv., 114 F.3d 1144, 1147 (Fed. Cir. 1997)).
265 U.S.C. § 7701(c)(1)(B). Preponderance of evidence is defined as: “[t]he degree of relevant
evidence that a reasonable person, considering the record as a whole, would accept as sufficient
to find that a contested fact is more likely to be true than untrue.” 5 C.F.R. § 1201.4(q).
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compared to Chapter 75 substandard performance cases. In a performance-based action
under Chapter 75, an agency is not required to establish and communicate an enumerated
standard to an employee; however, in order to prevail, an agency must support removal
with evidence that the method for measuring an employee’s performance was accurate
and reasonable. 2%

Even when the agency clearly proves the nexus between substandard performance
and agency efficiency (difficult in and of itself), if the MSPB finds evidence of
mitigation, the removal may be downgraded to a lesser penalty, like a suspension or
demotion. This might happen, for example, when an agency does not give an employee
notice of performance deficiencies and an opportunity to improve.2®® Moreover, the
MSPB developed criteria, known as Douglas?® factors, which an agency must apply

when determining an appropriate penalty.?*° Due to the state of hyper-inflated

207 See Shorey v. Department of the Army, 77 M.S.P.R. 239 (1998); Graham v. Department of the
Air Force, 46 M.S.P.R. 227 (1990) (performance standard of “basic medical care” was found to
be an acceptable performance standard for a physician).

208 See Fairall v.Veterans Administration, 844 F.2d 775 (Fed. Cir. 1987); Madison v. Defense
Logistics Agency, 48 M.S.P.R. 234 (1991).

209 See Douglas vs. Veterans Administration, 5 M.S.P.R. 280 (1981).

2% The Douglas factors are: (1) The nature and seriousness of the offense, and its relation to the
employee's duties, position, and responsibilities, including whether the offense was intentional or
technical or inadvertent, or was committed maliciously or for gain, or was frequently repeated;
(2) the employee’s job level and type of employment, including supervisory or fiduciary role,
contacts with the public, and prominence of the position; (3) the employee’s past disciplinary
record; (4) the employee's past work record, including length of service, performance on the job,
ability to get along with fellow workers, and dependability; (5) the effect of the offense upon the
employee's ability to perform at a satisfactory level and its effect upon supervisors' confidence in
the employee's ability to perform assigned duties; (6) consistency of the penalty with those
imposed upon other employees for the same or similar offenses; (7) consistency of the penalty
with any applicable agency table of penalties; (8) the notoriety of the offense or its impact upon
the reputation of the agency; (9) the clarity with which the employee was on notice of any rules
that [were] violated in committing the offense, or had been warned about the conduct in question;
(10) potential for the employee's rehabilitation; (11) mitigating circumstances surrounding the
offense such as unusual job tensions, personality problems, mental impairment, harassment, or
bad faith, malice or provocation on the part of others involved in the matter; and (12) the
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performance appraisals across the federal government,?'! the Douglas factors tend to
weigh in favor of mitigating removal. While Chapter 75 seems to provide broad
discretion for performance-based removals, the lack of more specific statutory criteria
and numerous bases for mitigation make it more difficult for an agency to sustain a
removal on appeal.

This issue crystalized in the late-1970s, when Congress latched on to a troubling
figure regarding bureaucratic accountability. In 1976, across the entire federal workforce
of 2.8 million employees, only 226 federal employees were removed for unacceptable
performance.?'? Realizing this represented an impossibly low number of poor
performers, President Carter established the President’s Personnel Management Project,
and Congress separately held their own hearings to develop a solution. 23 One of
Carter’s lead officials working on the issue, Alan Campbell, testified: “the reason that
number is so low is because it is so difficult to make a case in relationship to
performance, and agencies have over the years learned that they are likely to have their
actions overruled...”?

Efforts to develop a more serviceable performance-based alternative to Chapter
75 resulted in the creation of Chapter 43, through the passage of the CSRA.

Interestingly, Congress did not mandate the exclusive use of Chapter 43 for performance-

adequacy and effectiveness of alternative sanctions to deter such conduct in the future by the
employee or others.
211 Sypra notes 192 and 193.
212 U.S. MERIT SYS. PROT. BD., ADDRESSING POOR PERFORMERS AND THE LAW 4 (2009),
https://www.mspb.gov/STUDIES/studies/Addressing_Poor_Performers and_the Law_445841.p
9_11;(citing S. Rep. 95-969, 9, 1978 U.S.C.C.A.N, 2731).

Id.
214 1d. (citing Hearings on S. 2640 before the Committee on Government Affairs, 95th Congress,
2d session at 21 (1978)).
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based removals, and the U.S. Court of Appeals for the Federal Circuit subsequently held
that agencies may use either Chapter 75 or Chapter 43 for performance-based
removals.?%®

Chapter 43 provides clearer, enumerated technical elements in comparison to
Chapter 75. Specifically, an agency must prove: (1) OPM approved the agency’s
performance appraisal system;2'¢ (2) the agency communicated the performance
standards and critical elements of the position to the employee; (3) the performance
standards are valid?'’ (to be valid, the standards must set forth minimum levels of
performance needed to achieve acceptable performance);?!8 (4) the agency warned the
employee of inadequacies of his or her performance during the appraisal period and
provided the employee a reasonable opportunity to improve; and (5) the employee’s
performance remained unacceptable in at least one critical element. Elements 4 and 5
relate to what is commonly referred to as a performance improvement plan (P1P), ?° and
is the hallmark of a Chapter 43 removal action.

The PIP requirement is a double-edged sword. On one hand, it adds to the overall

amount of time it takes before an agency can initiate a removal action against a

substandard employee.??° On the other hand, assuming the agency follows all the

215 See Lovshin v. Department of the Navy, 767 F.2d 826, 834 (Fed. Cir. 1985) (explaining that
either chapter may be used for performance-based actions).

218 This element is usually presumed by the MSPB, unless the removed employee specifically
raises it. See Prichard v. Department of Defense, 117 M.S.P.R. 88 (2011).

217 Neal v. Defense Logistics Agency, 72 M.S.P.R. 158, 161 (1996).

218 Henderson v. National Aeronautics and Space Administration, 116 M.S.P.R. 96 (2011).

219 See OFFICE OF PERSONNEL MANAGEMENT, Providing an Opportunity to Improve,
https://www.opm.gov/policy-data-oversight/employee-relations/reference-materials/the-
performance-improvement-period.pdf.

220 OFFICE OF PERSONNEL MANAGEMENT, Performance-Based Discipline 5 (Apr. 30, 2015)
(training presentation suggesting the length of supervisory observation and feedback needed to
justify the initiation of a PIP lasts 80-200 days, while the preparation and implementation of the
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technical requirements for administering the PIP, a Chapter 43 removal cannot be
mitigated to a lesser penalty by the MSPB.??! Another theoretical advantage of Chapter
43 is a lower evidentiary burden. That burden, “substantial evidence,”??? is defined as
“[t]he degree of relevant evidence that a reasonable person, considering the record as a
whole, might accept as adequate to support a conclusion, even though other reasonable
persons might disagree.”??® Yet, the execution of a fully compliant PIP is not fool-
proof.??* One of the easiest ways for an agency to lose on appeal is for the MSPB to find
that the PIP was poorly written and/or not based on a “critical element.”?%

Further adding to the inertia, in 2021, the Federal Circuit held that in order to
sustain a removal, an agency must specifically prove that an employee’s performance
was unacceptable before the initiation of a PIP, and remained so during the PIP.?%® The
court rejected NASA’s argument that the initiation of a PIP creates a presumption that the
pre-PIP conduct was unacceptable.??” Here, as with Chapter 75, the prevalence of
inflated appraisal ratings makes this holding especially burdensome.??®

More than forty years after Congress’s enactment of Chapter 43, removal rates
remain close to zero. Despite Congress’s intent to make Chapter 43 a more efficient

procedure for removing poor performers, a 2009 MSPB study found that between 1998

PIP, itself, lasts another 50-100 days), accessible at https.//www.opm.gov/policy-data-
oversight/employee-relations/training/performance-based-discipline.pdf.

221 isiecki v. Merit Systems Protection Board, 769 F.2d 1558, 1567-68 (Fed. Cir. 1985), cert.
denied, 475 U.S. 1108 (1986).

2225 J.S.C. § 7701(c)(1)(A); 5 C.F.R. § 1201.56(b)(1)(ii).

225 C.F.R. § 1201.4(p).

224 J.S. MERIT SYS. PROT. BD, supra note 212, at 7-9 (discussing the challenges of preparing a
compliant PIP).

225 C.F.R. § 432.103(b).

226 Santos v. Nat'l Aeronautics & Space Admin., 990 F.3d 1355, 1360-1362 (Fed. Cir. 2021).
227 1d. at 1362-1363.

228 Sypra notes 192 and 193.
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and 2007, among the few removal actions that were initiated, 62% of all performance-
based actions were invoked under Chapter 75.22° Hesitancy to use Chapter 43 is almost
certainly tied to the length of time it takes to execute the removal process. A 2015 GAO
study found that Chapter 43 removals usually take between 170 and 370 days, not
including the post-removal MSPB appeal (appeals processing averaged an additional 243
days).?®° In contrast, with no formal PIP requirement, initiation to removal under
Chapter 75 could theoretically be executed in as few as 30 days; however, the lack of a
PIP or a PIP-like notice and observation period is more likely to lead to a mitigated
penalty.

After assessing why agencies continue to prefer utilizing Chapter 75 removals
over Chapter 43, one commentator concluded: “The likely answer is that Chapter 43
failed for the same reasons that Chapter 75 failed—its removal procedures are too
complex, rigid, burdensome, and antiquated to address effectively poor performing
employees.”?3!

In Loudermill, the Supreme Court held that due process requirements can be met
with a two-stage process that provides a simple, pre-removal review by an agency
official, followed by a post-removal, trial-like appeal, as is offered by the MSPB.%2 Still,
there is no escaping that a removal action requires a commitment to building an
unassailable, litigation-driven case that consumes an inordinate amount of agency time

and resources. In conjunction with multi-layered due process, which includes related

229 Supra note 212, at 5.

20 GAO-15-191, supra note 195, at 15.

231 Stephanie West, Re-Balancing the Pendulum: A Recommendation for Civil Service Reform,
68 ADMIN. L. REV. 359, 374 (2016).

232 Cleveland Board of Education v. Loudermill, 470 U.S. 532, 542-546.
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claims against the agency for matters of discrimination, whistle-blowing retaliation, and
union-bargained grievance procedures, the current administrative burden for removing
civil servants is incompatible with good stewardship of public resources.
G. Federal Collective Bargaining: A Shield for Substandard Performance
and a Sword against the Federal Purse

While there is no doubt that organized labor helped American workers achieve
fair pay and minimum working standards, federal service funded by public funds is
fundamentally different from private-sector employees working in for-profit
corporations. Collective bargaining in the federal government is inconsistent with most
people’s conceptualization of public service. At the most basic legal level, federal labor
unions have no obligation to the general public. Their only legal duty is to represent the
federal employees within the collective bargaining unit the union has been certified to
represent.?%

Public labor union leaders would argue that despite conflicting legal interests,
bargaining power over working conditions improves the delivery of government
services—happier workers mean better, more efficient government. With no empirical
evidence to support this notion, it was codified into law with the passage of the CSRA:

The Congress finds that—(1) experience in both private and public
employment indicates that the statutory protection of the right of
employees to organize, bargain collectively, and participate through
labor organizations of their own choosing in decisions which affect
them—(A) safeguards the public interest, (B) contributes to the
effective conduct of public business, and (C) facilitates and
encourages amicable settlements of disputes...; and (2) the public

interest demands the highest standards of employee performance
and the continued development and implementation of modern and

2% See 5 U.S.C. 88 7114 (representation rights and duties); § 7703(a)(4) (definition of labor
organization); 7703(a)(9) (definition of grievance); 7703(a)(12) (definition of collective
bargaining); 7703(a)(16) (definition of exclusive representative).
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progressive work practices to facilitate and improve employee
performance and the efficient accomplishment of the operations of
the Government. Therefore, labor organizations and collective
bargaining in the civil service are in the public interest.?**

Outside the federal government, the greatest power a unions holds is the ability to
organize strikes, which is prohibited under federal law for federal employees,?* and the
most important bargaining issue in the private sector—pay and benefits—are non-
negotiable for federal employees.?®® Moreover, a large portion of civil servants
represented by unions are blue-collar or clerical employees,?*” who already earn pay and
benefits exceeding their private sector counterparts.?*® Stripped of traditional collective
bargaining power and purpose, labor issues raised in the federal workplace have devolved

into petty disputes over matters like vending machine pricing?*® and assigned parking.?*°

2% 50.S.C. § 7101(a).

2% See 5 U.S.C. § 7703(a)(4)(D) (a lawful labor organization excludes one “which participates in
the conduct of a strike against the Government or any agency thereof or imposes a duty or
obligation to conduct, assist, or participate in such a strike”); 5 U.S.C. § 7311(3) (an individual
may not hold a position in the federal government if he or she “participates in a strike, or asserts
the right to strike, against the Government of the Unites States”).

2% See 5 U.S.C. § 7103(a)(14)(B)-(C) (defines negotiable conditions of employment, but excludes
matters “relating to the classification of any position; or to the extent such matters are specifically
provided for by Federal statute); see also e.g., § 5332(a)(1) (the statutory authority for the basic
federal pay schedule). Despite being non-negotiable as a bargaining matter, unions exert
significant lobbying power in order to gain higher pay for federal employees. See Johnson and
Libecap, supra note 78, at 101, 104; see also e.g., Nicole Ogrysko, ‘The Survival of Our Union is
at State,” AFGE Warns Members, FEDERAL NEWS NETWORK (Feb. 15, 2018) (discussing
AFGE’s plans to lobby Congress for a 3% raise),
https://federalnewsnetwork.com/unions/2018/02/the-survival-of-our-union-is-at-stake-afge-
warns-members/.

237 Johnson and Libecap, supra note 78, at 103.

2% Supra notes 148 and 149

2% See, e.g., Marine Corps Logistics Base Barstow, California (Respondent) & Am. Fed'n of
Gov't Emps. Loc. 1482, Afl-CIO (Charging Party), 46 F.L.R.A. 782 (Nov. 27, 1992).

240 See, e.g., Nat'l Ass'n of Gov't Emps., Loc. R5-136 v. Fed. Lab. Rels. Auth., Washington, D.C.,
363 F.3d 468 (D.C. Cir. 2004); United States Dep't of Lab. Off. of the Assistant Sec'y for Admin.
& Mgmt. Dallas, Texas (Respondent) & Am. Fed'n of Gov't Emps. Nat'l Council of Field Lab.
Locs. Loc. 2139, Afl-COP (Charging Party), 65 F.L.R.A. 677, 678 (Mar. 31, 2011).
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Additionally, unions tend to excessively focus on seniority-based protections and
incentives, without regard for merit or actual work performance.?#

Federal labor unions are a major reason for the failure of meaningful bureaucratic
reform?*2 and value-driven competition in government.?® Although not the largest
political contributors,?** labor unions’ political clout is outsized relative to their political
spending.2*® This is not surprising given the symbiotic relationship between political
policymakers and their reliance on the bureaucrats who execute those policies.

About half of federal civil servants are members of collective bargaining units,
which simply means a labor union is their exclusive bargaining representative—but only
about half of those employees are dues-paying union members.?*® This is because federal

law requires that once a union is certified to represent an identifiable group of employees

241 See Johnson and Libecap, supra note 78, at 96, 170; 114-115 (discussing union opposition
against plan to move to performance-based pay scale increases from seniority-based pay scale
increases to); 117 (discussing union lobbying efforts achieving policy that favors seniority over
performance during government reductions-in-force); see also Tim Temin, This Experienced
Federal Executive Says Tension With Employee Unions is a Good Thing, FEDERAL NEWS
NETWORK, (May 4, 2021) (discussing instance where union representing CBP officers
misrepresented the importance of seniority-based scheduling for its members during bargaining),
accessible at https://federalnewsnetwork.com/unions/2021/05/this-experienced-federal-executive-
says-tension-with-employee-unions-is-a-good-thing/.

242 See Johnson and Libecap, supra note 78, at 170-171.

243 See, e.g., Schooner, supra note 36, at (referencing labor union litigation efforts to thwart
revised OMB Circular A-76 competitive sourcing policy).

24 Donahue, supra note 148, at 78-79.

2% Johnson and Libecap, supra note 78, at 137-146.

2% OFFICE OF PERSONNEL MANAGEMENT, TAXPAYER-FUNDED UNION TIME USAGE IN THE
FEDERAL GOVERNMENT 4 (Oct 2020), https://www.opm.gov/policy-data-oversight/labor-
management-relations/reports-on-official-time/reports/taxpayer-funded-union-time-fy-2019.pdf
(in FY 2019, 1,329,222 federal employees (not including Postal Service federal employees) were
collective bargaining unit employees); see also Johnson and Libecap, supra note 78, at 101
(highlighting data collected from 1972 to 1985, showing that while 50-60% of non-Postal Service
federal employees were covered under collective bargaining agreements, only 20-25% of federal
employees are actually union members).
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(bargaining unit), the union must represent all employees in the bargaining unit; however,
employees are not required to join the union or pay any dues.?*’

Deficits in union resources resulting from unions’ inability to mandate payment of
dues are effectively subsidized by the government through a concept called “official
time.””2*8 Unions disagree with this characterization.?*® Yet, federal law provides that
certain federal employees, as designated by the union, may work on issues related to
union representation while remaining “on the clock” for the government. In some cases,
as much as 100% of an employee’s government-funded paycheck may be earned while
working on behalf of a union. To be clear, these designated employees are not hired by
the government to work for the unions, and while working on representation matters, the
government does not receive any output in the capacity for which the employee was
originally hired.

The activities that may be conducted on official time include preparing for and
negotiating collective bargaining agreements (an inherently adversarial process), assisting
bargaining unit employees with preparing grievances against the government, often in
response to an employee receiving discipline or an adverse performance appraisal, and

preparing and filing adversarial unfair labor practice complaints against the

government, 2>

47 See 5 U.S.C. § 7114(a)(1) (stating that unions must represent all employees in the collective
bargaining unit “without discrimination and without regard to labor organization membership”).
248 See U.S.C. § 7131.

249 See Nicole Ogrysko, Agencies Cut Official Time by 28% in 2019, per latest OPM Data,
FEDERAL NEws NETWORK (Nov. 17, 2020),
https://federalnewsnetwork.com/unions/2020/11/agencies-cut-official-time-by-28-in-2019-per-
latest-opm-data/ (quoting National Treasury Employee Union President Tony Reardon:
“taxpayer-funded-union-time is not a subsidy for unions at the public’s expense”),.

20 5ee U.S.C. § 7131(a), (c), (d).
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OPM reported that in 2019, the federal government funded 2.6 million hours of
official time %! at an estimated cost of $135 million.>* In 2018, former President Trump
issued Executive Order 13837, which limited agencies’ total official time budget to no
more than 1 hour per collective bargaining unit employee, per year.?>> However, the EO
was enjoined by federal court order in 2019,%>* and later revoked by President Biden in
2021.2% For context, in 2016, the government subsidized nearly 3 hours per collective
bargaining unit employee, and in 2019, almost 2 hours per bargaining unit employee.?®
Relative to all federal expenditures, official time is not an especially large expense;
however, the true cost of “official time” includes significant, union-driven obstructions to
competition and accountability.

With an already forsaken civil service disciplinary system, most collective
bargaining agreements impose even more layers of employee protection. For example,
the GAO noted the prevalence of collective bargaining agreements requiring a “pre-
PIP”—an additional notification and opportunity to improve, prior to the issuance of a
formal PIP. During the pre-PIP, an agency is expected, where feasible, to exchange work
assignments among employees in order to allow a substandard employee to improve
performance.®’ It is also common for collective bargaining agreements to provide for

grievance procedures, to include mediation, arbitration, and a Federal Labor Relations

1 OFFICE OF PERSONNEL MANAGEMENT, supra note 246, at 4.

22 1d. at 17.

23 Exec. Order No. 13837, 83 Fed. Reg. 25335 (May 25, 2018).

%% OFFICE OF PERSONNEL MANAGEMENT, supra note 246, at 17.

2% Exec. Order No. 13991, supra note 83.

26 OFFICE OF PERSONNEL MANAGEMENT, supra note 246, at 17 (OPM reasoned that the
significant decrease from 2016 to 2019 was not directly due to the EO, since it was stilled
enjoined, but because the EO sparked far greater scrutiny of official time approval).

2T GA0-15-191, supra note 195, at 14.
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Authority hearing, when an employee receives a negative performance appraisal.>® As
discussed earlier, such protections contribute to pervasive appraisal inflation, making it

more unlikely that employees will be held accountable through removal procedures.

I1l. PERSONAL SERVICES CONTRACTING

This section begins by defining personal services contracts (PSCs). Next, it
covers limitations on contracting for inherently governmental functions. It then
discusses the modern development of the FAR-based PSC prohibition. Finally, it covers
the legally unsound basis for the PSC prohibition and the means for adopting broad PSCs
usage without needing to make any changes to existing laws or regulations.

A. Personal Services Contracts Defined

The FAR defines PSCs as “a contract that, by its express terms or as administered
makes the contractor personnel appear to be, in effect, Government employees."?>° A
PSC is “characterized by the employer-employee relationship it creates between the
Government and the contractor’s personnel.?® The FAR states that: “[a]n employer-
employee relationship under a service contract occurs when, as a result of (i) the
contract’s terms or (ii) the manner of its administration during performance, contractor
personnel are subject to the relatively continuous supervision and control of a
Government officer or employee.”?%!

Each contract arrangement must be judged in the light of its own

facts and circumstances, the key question always being: Will the
Government exercise relatively continuous supervision and control

238 phillip K. Howard, Restoring Accountability to the Executive Branch, CSAS Working Paper
20-02, 18 (Feb. 6, 2020), https://administrativestate.gmu.edu/wp-
content/uploads/sites/29/2020/02/Howard-Restoring-Accountability-to-the-Executive-Branch.pdf.
29 FAR 2.101.

20 FAR 37.104(a).

21 FAR 37.104(c)(1).
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over the contractor personnel performing the contract. The sporadic,
unauthorized supervision of only one of a large number of contractor
employees might reasonably be considered not relevant, while
relatively continuous Government supervision of a substantial
number of contractor employees would have to be taken strongly
into account... 252

Under the constructs of the FAR, the primary reason for accurately identifying a
PSC is because the FAR prohibits their use, absent an affirmative statutory authorization:
“Agencies shall not award personal services contracts unless specially authorized by
statute (e.g., 5 U.S.C. 3109) to do s0.”?®® To make the individualized assessment
described above, the FAR provides six factors that should be applied when determining
whether a contract is one for personal services:

(1) Performance on site.

(2) Principal tools and equipment furnished by the Government.

(3) Services are applied directly to the integral effort of agencies or
an organizational subpart in furtherance of assigned function or
mission.

(4) Comparable services, meeting comparable needs, are performed
in the same or similar agencies using civil service personnel.

(5) The need for the type of service provided can reasonably be
expected to last beyond 1 year.

(6) The inherent nature of the service, or the manner in which it is
provided, reasonably requires directly or indirectly, Government
direction or supervision of contractor employees in order to-

(i) Adequately protect the Government’s interest;

(i) Retain control of the function involved; or

(iii) Retain full personal responsibility for the function
supported in a duly authorized Federal officer or
employee.?®

Whereas the FAR generally prohibits PSCs, it encourages broad use of non-PSCs,

stating: “agencies shall generally rely on the private sector for commercial services.”?®

%62 EAR 37.104(c)(2).
263 FAR 37.104(b).
264 EAR 37.104(d).
265 EAR 37.102(b).
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Non-personal services contracts have few limitations and are “are proper under general
contracting authority.”26®
B. Restrictions on Contracting Inherently Governmental Functions
One of the few limitations on all types of services contracting, whether a PSC or a
non-PSC, is the prohibition against contracting functions that are considered to be
inherently governmental.?®” The idea that some government functions are too important
or fundamental to delegate to private actors is as old as the concept of sovereignty.
However, legal formalization of the concept began in the 1930s, when the Supreme Court
held that legislative and regulatory rule-making powers were exclusively a government
authority “and could not be delegated to industry, regardless of how practical the
delegation might have been.”?®® Today, the formalized concept is a prominent
component of federal acquisition rules and procedure.
The FAR defines inherently governmental functions as:
[A] function that is so intimately related to the public interest as to
mandate performance by Government employees. This definition is
a policy determination, not a legal determination. An inherently
governmental function includes activities that require either the
exercise of discretion in applying Government authority, or the
making of value judgments in making decisions for the Government.
Governmental functions normally fall into two categories: the act of

governing, i.e., the discretionary exercise of Government authority,
and monetary transactions and entitlements.2%°

266 EAR 37.102(d).

%67 See FAR 37.102(c) and FAR Subpart 7.5.

268 Thomas J. Laubacher, Simplifying Inherently Governmental Functions: Creating a Principled
Approach from Its Ad Hoc Beginnings, 46 PUB. CONT. L.J. 791, 799-800 (2017) (citing A.L.A.
Schechter Poultry Corp. v. United States, 295 U.S. 495, 537 (1935) and Carter v. Carter Coal
Co., 298 U.S. 238, 311 (1936)).

29 EAR 2.101.
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The FAR provides over 20 examples of inherently governmental functions, including
interpretation and execution of laws that bind the government to a contract, policy,
regulation or order; determining, protecting, and advancing economic, political, and
territorial interests by military or diplomatic action; presiding over criminal or civil
judicial proceedings; contract management; directing, commissioning or controlling
officers or employees of the United States; and disbursing federal funds.?’® Definitions
of inherently governmental functions appear elsewhere, including in Office of
Management and Budget (OMB) Circular A-76,%" the Federal Activities Inventory
Reform (FAIR) Act,?’? and a 2011 Policy Letter from OMB’s Office of Federal
Procurement Policy, 2 which was intended to provide a single, government-wide
definition of “inherently governmental functions.” Beyond actual, inherently
governmental functions, the OMB policy letter goes a step further, warning against but
not prohibiting the use of contractors to perform work that is “closely associated” with
inherently governmental functions, as well as “critical functions”—those capabilities that
are core to the agency’s mission and operations.?”* Though each of the governmental
sources defining inherently governmental functions contains subtle differences, they are

substantially in agreement.?”

210 1d. See also FAR 7.503.

2" OFFICE OF MANAGEMENT AND BUDGET, Circular No. A-76 (REVISED), Performance of
Commercial Activities (2003).

22 The Federal Activities Inventory Reform Act of 1998, Pub. L. No. 105-270, 112 Stat. 2382
(codified at 31 U.S.C. § 501 (2012)) (requires agencies to compile and maintain a list of all non-
inherently governmental functions).

2"® OFFICE OF FEDERAL PROCUREMENT POLICY, Policy Letter 11-01, 76 Fed. Reg. 56,227,
56,236. (Sept. 12, 2011).

274 |d

2> KATE M. MANUEL, DEFINITIONS OF “INHERENTLY GOVERNMENTAL FUNCTION” IN FEDERAL
PROCUREMENT LAW AND GUIDANCE 21, CONGRESSIONAL RESEARCH SERVICE (December 23,
2014) (explaining that differences in in the way the term is defined is a reflection of the
respective source’s intended purpose).
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Much literature has been devoted to debating the bounds of inherently
governmental functions. Adding to that policy debate is not the purpose of this paper.
Instead, my contention is that under the existing constructs, the outsourcing model
proposed in this paper can and should be used to staff most of the labor needs of any
governmental function. Contracting has always been viewed as an option for performing
basic support functions—even in agencies or offices whose mission is inherently
governmental. However, there is much more room to use PSCs. Specifically, most staff
work related to inherently governmental functions may be accomplished by contracted
personnel.?® For example, if an official government order needs to be given, or a policy
memo promulgated, contractors could conduct all the research and draft the promulgating
memo or order. Only the signature, formally executing the policy or order, needs to be
made by a government officer or employee. Furthermore, the division between
preparatory staff work and execution of an inherently government function fits neatly
within the proposed model’s basic parameters of keeping supervisors and management
officials as civil servants, while converting everyone else to a PSC.2"’

This type of arrangement is already prevalent in the area of government
procurement, where contract administration functions, particularly those performed by
contract specialist, are outsourced to contractors—while ultimate contracting authority
and decision-making is retained by a government employee holding a contracting

warrant. 2’8 Some commentators argue that such an arrangement creates conditions that

25 See FAR 7.503(d) (addressing government functions that are not considered inherently
governmental).

2" See discussion, supra Part 1(C).

28 Tishisa L. Braziel, Contracting Out Contracting, 38 PuB CONT. L.J. 857 (2009); see also
Swan, supra note 72, at 688-689 (citing a GAO investigation finding that the Army’s use of
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are highly conducive for violating PSC prohibitions and restrictions on contracting
inherently governmental functions—and more fundamentally, that it offends the propriety
of government operations and principles of national sovereignty.?’® | disagree. The PSC
restriction is based on an arbitrary, legally unsound justification, which should either be
ignored or repealed.?® Government propriety is only violated if the government fails to
maintain control over and accountability for its operations.

The idea that only government employees have the integrity, commitment, and
talent to perform certain types of government work is antiquated and unsupported by
empirical evidence.?! There is nothing about being appointed as a government
employee which makes performance any more virtuous or accountable than if the same
work is accomplished under a PSC. Much of this paper is devoted to explaining why
there is very little accountability for government employees. The distinct advantage of
PSCs over other types of government services contracting is that PSCs are fully
integrated into government operations and the government maintains close control—and
thus, a high degree of accountability. To an outside observer, there is no distinction
between a government employee and a PSC. The main difference between a civil servant
and a PSC is the legal treatment of the employment relationship, which, as argued in Part

IV, facilitates a higher degree of accountability. 82

contractors for contracting functions risked violating PSC and inherently governmental
functions).

219 William Charles Moorhouse, Expediency at the Expense of Governmental Propriety: Personal
Service Contractors in the Procurement Office, 41 PuB. CONT. L.J. 917-919 (2012).

280 See discussion, infra part 111(D).

281 Schooner and Greenspahn, supra note 74, at 10.

%82 See Alexander Volokh, Privatization and the Elusive Employee-Contractor Distinction, 46
U.C.D. L. REV. 133, 149-151 (2012) (suggesting government contracting could provide greater
accountability when compared to government work performed by civil servants).
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C. The Modern Personal Services Contracts Prohibition

In 1959, Lieutenant Colonel Russel Fairbanks, a member of the U.S. Army Judge
Advocate General’s Corps, published his research into the origins of the policy that
“personal services may not be obtained upon a contractual basis but are required to be
performed by regular employees who are responsible to the Government and subject to
its supervision.”?8 Ultimately, he adopted the position of a 1954 Army TJAG opinion,
stating, “[t]he basis, or bases, for the rule cannot be established from review of the
Comptroller General’s opinions...no definitive rule can be established to govern future
decisions.”?®* Almost forty years later, another commentator concluded: “since Colonel
Fairbank’s foray into the wilds of procurement policy, the origin of the rule against
personal service contracts has become no less obscure.”2®

To better understand the current PSC regulatory prohibition contained in the FAR,
it appears diminishingly productive to look beyond the 1960s, when two companion legal
opinions, drafted by Leo Pellerzi and Anthony Mondello, were issued by the Office of the
General Counsel for the United States Civil Service Commission. The earlier Pellerzi
opinion laid out a 6-factor test to determine whether a given contract constituted a
procurement of personal services.?8® The Mondello supplemental opinion emphasized
that such a contract “creates what is tantamount to an employer-employee relationship

between the government and the employee of the contractor.”?%” The purpose of the

283 Russell N. Fairbanks, Personal Service Contracts, 6 MIL. L. REV. 1 (1959).

284 1d. at 39.

28 Robert Erwin Korroch, Rethinking Government Contracts for Personal Services 15 (Sept. 30,
1997) (unpublished LLM thesis, George Washington University Law School).

2% See Lodge 1858 Am. Fed. of Gov’t Emp. v. Adm’r NASA, 424 F. Supp. 186, 190-191 (D.D.C.
1976).

287 |Lodge 1858, Emp. v. Webb Am. Fed'n of Gov't, 580 F.2d 496, 507 (D.C. Cir. 1978).
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combined opinions was to clarify that when conditions of performance for a contracted
function rise to the level of a personal service, the function should be resourced under
civil service laws, rather than through contracting. In 1967, the GAO concurred with this
policy approach,?® and it was later incorporated into FAR 37.104.
D. The Legally Unsound Basis for the PSC Prohibition

At the outset, it is important to note that there is no statutory prohibition on the
use of personal services contracts. The FAR is the only legal source of the PSC
prohibition. The fundamental problem with FAR 37.104 (and the Pellerzi-Mondello
opinions on which the FAR prohibition is based), is that it is legally impossible to create
a federal employer-employee relationship solely by federal contract.?®® This point was
prominently raised by the 2007 Acquisition Advisory Panel (AAP), a research panel
established by Congress,?®® which concluded that “the current FAR prohibition focuses
on the concern that government supervision of contractor personnel would act to create
an employer-employee relationship between the government the contractor’s personnel.
However, this concern is based upon a misguided premise, since a contract cannot confer
employee status upon contractor personnel in the absence of an appointment to the

federal service.” 2!

288 Comp. Gen. B-133394, Nov 1, 1967.

289 See United States v. Smith, 124 U.S. 525, 531-32 (1888); United States v. Mouat, 124 U.S.
303, 307 (1888); United States v. Testan, 424 U.S. 392 (1976); Baker v. United States, 614 F.2d
263, 267 (Ct. CI. 1980); Costner v. United States, 665 F.2d 1016 (Ct. Cl. 1981).

290 gee National Defense Authorization Act for Fiscal Year 2004, Pub. L. No. 108-136, § 1423,
117 Stat. 1392, 1669 (2003).

21 ACQUISITION ADVISORY PANEL (AAP), REPORT OF THE ACQUISITION ADVISORY PANEL TO
THE OFFICE OF FEDERAL PROCUREMENT POLICY AND THE UNITED STATES CONGRESS 402
(2007), https://www.acquisition.gov/sites/default/files/page file _uploads/ACQUISITION-
ADVISORY-PANEL-2007-Report_final.pdf.
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The federal government is unique among all American employers in that it has
absolute authority to define its employees, which it does in 5 U.S.C. § 2105(a). To be
legally recognized as a federal employee, a person must be “appointed in the civil
service,”2%2 which requires a “significant degree of formality.”2%® Without qualifying as a
federally recognized employee, there can be no prohibited “employer-employee
relationship;” the legal impossibility should negate even the appearance of such a
relationship.

For every other American employer, an employer-employee relationship is
subject to being determined through the application of a common-law “agency” test,?%
similar to the six elements articulated in FAR 37.104(d). However, the only reason to
ever apply such a test is to determine whether a purported employer bears some legal
obligation or liability to a purported employee. As to the federal government, rules of
strict construction for waivers of sovereign immunity?® should render a common law
agency test unnecessary, since the federal government bears only the employer
responsibilities and liabilities it specifically agrees to accept. Notably, in one anomalous
context (employment discrimination), the D.C. Circuit Court held that under certain
circumstances, contractors may be found to be federal employees outside the definition of

5 U.S.C. § 2105(a).2%® This appears to be a clear case of judicial overreach, as the court

225 J.S.C. § 2105(a)(1).

29 Horner v. Acosta, 803 F.2d 687, 992 (Fed. Cir. 1986).

2% See, e.g., Nationwide Mutual Insurance Company. v. Darden, 503 U.S. 318, 323-324 (1992)
(discussing the elements of a common law agency test).

2% See United States v. Michel, 282 U.S. 656, 660 (1931); United States v. New York Rayon
Importing Co., 329 U.S. 654, 659 (1947).

2% Spirides v. Reinhardt, 613 F.2d 826 (D.C. Cir. 1979). The Equal Employment Opportunity
has also adopted this approach. See, e.g., Ma v. Dep't of Health & Human Servs., EEOC
Decision No. 01962390, 1998 WL 295965 (May 29, 1998.
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erroneously adopted a broad construction of Congress’s waiver of sovereign immunity in
the Equal Employment Opportunity Act of 1972.2%

Outside the sphere of government procurement, in 1989, OPM undertook its own
PSC-related rulemaking, which eviscerated the logic behind and enforceability of FAR
37.104. Recognizing the practical realities of needing to augment the federal workforce
with contractors, OPM promulgated a rule in direct conflict with the FAR’s PSC
prohibition.?®® The rule allowed for the use of government-supervised, temporary
contract workers, which otherwise would have been prohibited as PSCs under FAR
37.104. While OPM’s rule has relatively narrow application, the logic and justification

for the rule, made clear in the rule’s accompanying summary analysis,?%°

provide a
compelling case for FAR 37.104’s obsolescence. With the cat already out of the bag,
OPM’s rule was later incorporated into the FAR at 37.112.

The misguided legal foundation for the FAR’s PSC prohibition and the lack of a
clear statutory PSC prohibition raise doubts as to whether the prohibition remains
enforceable.®® Some argue that Congress’ cognizance of FAR 37.104, years of
comptroller general decisions highlighting PSC prohibition violations, and limited,

specific statutory PSC authorizations—all reinforce the vitality and validity of a

government-wide PSC general prohibition.*** The opposite side of that coin is that

297 pyb L No 92-261, 86 Stat 103, codified in various sections of Title 5 and 42.

2% 5 C.F.R. 300.501-300.507.

29 See 54 Fed. Reg. 3762 (Jan. 25, 1989).

%90 1 contrast, Moorhouse argues the patchwork of statutory PSC authorizations necessarily
imply that a general PSC prohibition remains in full effect and to conclude otherwise would
violate the canon of statutory construction providing that “to express or include one thing implies
the exclusion of other or alternatives.” Moorhouse, supra note 279, at 929-930 (citing 73 Am.
JUR. 2D Statutes § 129).

301 Id
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Congress must also be cognizant of GAO’s inability to review the prohibition on *“as
administered” PSCs,3%? as well as rampant underreporting of these de facto PSCs.30
Moreover, Congress, itself, through personnel ceilings and ever-expanding budget
authorizations for services procurement,*** knowingly created the conditions conducive
for technical violations of FAR 37.104.

The reality appears to be that Congress is willing to turn a blind eye to de facto
PSCs because it recognizes that PSCs are necessary to maintain government operations
under the constructs Congress created. For that reason, Congress will not pass a
legislative PSC prohibition. However, it also will not pass legislation directing repeal of
FAR 37.104, despite repeated, well-reasoned recommendations from the government’s
own advisory panels to do s0.3% A repeal is too politically costly because of the ire it
would raise from federal labor unions. For the same reason, an administrative repeal
through either a FAR revision or through OPM’s own independent rule-making authority
is equally unlikely.

In light of this reality, the best option to implement the PSC model proposed in
this paper is to continue using de facto personal services contracting—formally soliciting
contracting opportunities as non-PSCs but implementing the contracts as if they are

PSCs. This effectively allows PSCs to be made under general contracting authority,

%02 Grimaldi, supra note 37, at 83-84 (explaining that the GAO only reviews whether a contract
solicitation, itself, violates the PSC prohibition, whereas administration of contracts, and thus,
“as-administered” PSCs, are a matter of agency discretion); see also 4 C.F.R § 21.5.

%03 See GAO-17-610, supra note 69

%04 See discussion, supra part I(B).

3% Repealing the PSC prohibition was recommended by both the AAP in 2007, as well as the 809
Advisory Panel in 2018. See AAP Report, supra note 291, at 25; SECTION 809 ADVISORY
PANEL, REPORT OF THE ADVISORY PANEL ON STREAMLINING AND CODIFYING ACQUISITION
REGULATIONS, RECOMMENDATION 31 (Jun. 2018), https://discover.dtic.mil/wp-
content/uploads/809-Panel-2019/Volume2/Recommendation_31.pdf.
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under FAR 37.102(d), with minimal scrutiny from the GAO. Alternatively, individual
agencies could seek FAR class deviations®®® from FAR 37.104, citing the legally unsound
basis for the rule, the lack of a clear statutory prohibition, and the comparative
advantages of government control and accountability afforded by PSCs over non-PSCs.
IV. ADVANTAGES OF PERSONAL SERVICES CONTRACTING

This section highlights the advantages of personal services contracting over the
existing civil service system. The common thread is accountability and promotion of
competition. John Donahue writes: “Private providers tend to outscore government on
productive efficiency not because there is something magic about privateness. They are
efficient because they have to be. Market competition weeds out the laggards and keeps
the winners in a state of healthy anxiety.”3%

Competition is universally recognized as advantageous to consumers.3® Since
consumers of government services usually have no alternatives, the government must
systematically organize its operations to ensure that taxpayers receive the best value.
Maximizing competition, wherever possible, is the best way to achieve value in
government. In one sense, competition at the highest levels of government is achieved
through demaocratic elections. In a different way, government can create bureaucratic
competition through policy initiatives like competitive sourcing.®®® However, when
bureaucracy effectively has little or no external or internal competition, as it is in the

present state, it inevitably becomes self-serving at the expense of public value. The

%% FAR 1.404 (class deviations).

%7 Donahue, supra note 148, at 109.

%%8 1 a recently signed EO, President Biden declared the importance of open competition in the
American economy. Of note, the EO highlights the imperative of maintaining competition in the
labor and employment marketplace. Exec. Order No. 14036, 86 Fed. Reg. 36987 (Jul. 9, 2021).
%99 Sypra notes 49-50.
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importance of cultivating and sustaining competitive performance is more readily
accepted and reflected in federal procurement policy and procedure®° than in federal
civil service management. Thus, it is appropriate that a procurement method should be
adopted as the preferred means for sourcing the government’s human capital.
A. Improving Competition and Transparency at the Entry-Point

The federal hiring process manages to be both rigidly process-driven, and
forbiddingly murky, except when, as is the case of almost one-third of federal hiring
actions, agencies simply hire whomever they want by classifying the position as excepted
service.3!! For positions filled under competitive service, the process is replete with
automated filters that screen out applicants whose resumes don’t parrot back exact
phrases and qualifications listed in vacancy announcements, and elaborate, opaque, and
seemingly arbitrary scoring systems that penalize otherwise qualified applicants who
don’t understand how to “game” the system.3'? Moreover, when an applicant is not
invited for an interview, or ultimately, is not hired, there is no process available for the
applicant to obtain information about the applicant who was selected, or to independently
dispute the government’s hiring decision on purely merit-based grounds.

In contrast, federal contracting procedure provides far greater transparency and
opportunity to dispute the legitimacy of an equivalent “hiring” action. Under contracting

rules, all contract awards expected to exceed $25,000 are required to be publicly

%10 See FAR 1.02 (statement of guiding principles for the FAR); FAR Part 6 (competition
requirements); 10 U.S.C. § 2304 (competition requirements); 41 U.S.C. § 3301 (full and open
competition); see also Steven L. Schooner, Desiderata: Objectives for a System of Government
Contract Law, 11 PuB. PROCUREMENT L. REV 103 (2002).

311 See discussion, supra part 11(B).

312 PARTNERSHIP FOR PUBLIC SERVICE, A Time for Talent, 1 (Aug 2020),
https://ourpublicservice.org/wp-content/uploads/2020/08/A-Time-for-Talent.pdf.
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disseminated through the governmentwide point of entry (GPE) (the current GPE is
www.sam.gov).3'® Federal procurement procedure has its own authorizations, like civil
service’s excepted service, to “except” a contracting opportunity from full and open
competition. In contracting parlance, these are known as “sole-source awards.”3**

However, unlike excepted service hiring actions, which need not be posted on
www.usajobs.gov, sole-source awards must still be publicly disseminated on
www.sam.gov, and must include a statement justifying the use of sole-sourcing, as well
as the identity of the intended source.3!® This highly transparent approach allows would-
be competitors an opportunity to review the justification and protest®® the award if the
justification appears inadequate or improper. Similarly, when contracts are competitively
awarded, interested parties,®!’ also referred to as disappointed offerors, may be eligible to
receive information about the contract award through an award debrief®® or a request for
information.3!° Interested parties may then protest the award based on perceived defects
in the solicitation and/or award process.

If most opportunities to work for the federal government transitioned from civil

service to PSCs, it is possible that increased bid protests could hamper government

%13 See FAR 5.201; 15 U.S.C. § 637(e); 41 U.S.C. § 1708.

%14 See FAR Subpart 6.3; 41 U.S.C. § 3304; 10 U.S.C. § 2304.

315 FAR 5.406; 15 U.S.C. § 637(f)(5); 41 U.S.C. § 1708(c)(5).

316 31 U.S.C. 88 3551(1) (definition of protest); FAR Subpart 33.1 (procedural rules for protests).
31731 U.S.C. 88 3551(2) (definition of interested party) and 3553(a) (statutory authority for GAO
to hear protests).

%18 See FAR 15.506 (post-award debrief requirements when a contract is awarded under
“Contracting by Negotiation,” Part 15 procedures).

%19 See FAR Subpart 5.4 (government release of contract award information).
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operations. The GAO3%° would need to prepare and budget accordingly.®?! However, the
credible threat of a bid protest is the best mechanism to keep the government’s selection
process honest, and it is the ultimate protection against a corrupt spoils system. In this
regard, a procurement model for sourcing human capital better achieves the purity of
merit-based “hiring” envisioned by the original civil service reformers in the late 19"
century.32

The ability to offer greater compensation through a contracting model might also
increase entry-point competition, as compared to civil service. Pay for entry-level
positions requiring especially high levels of education and highly qualified mid-career
professionals is a detractor for would-be civil service applicants. As discussed earlier in
Part 11(C), this segment is underpaid relative to the civil sector. It is not possible to
simply increase pay rates on an individual basis, since civil service compensation is tied
to rigid job classifications which cannot be uncoupled from pay-grade limitations. For

PSCs, theoretically, there is no limitation on compensation if the contract is awarded

under general contracting authority. This would be possible if, as suggested, the

320 There are three forums available for protesting a contract award: (1) the awarding agency; (2)
the GAO; and (3) the Court of Federal Claims. For a discussion of the differences, see
CONGRESSIONAL RESEARCH SERVICE, GOVERNMENT CONTRACT BID PROTESTS: ANALYSIS OF
LEGAL PROCESSES AND RECENT DEVELOPMENTS (Nov 28, 2018),
https://fas.org/sgp/crs/misc/R45080.pdf. The GAO is far and away the most popular protest
forum. See CONGRESSIONAL RESEARCH SERVICE, GAO BID PROTESTS: AN OVERVIEW OF TIME
FRAMES AND PROCEDURES, SUMMARY (Jan. 19, 2016), https://fas.org/sgp/crs/misc/R40228.pdf
(attributing GAO forum’s popularity to automatic stay rules), see also Mark v. Arena et al.,
Assessing Bid Protests of U.S. Department of Defense Procurements at XV, RAND CORPORATION
(2018),https://www.rand.org/content/dam/rand/pubs/research_reports/RR2300/RR2356/RAND
RR2356.pdf (citing protest data for Department of Defense contracts from 2008-2016, wherein
11,459 GAO protests were filed compared to only 475 Court of Federal Claims cases).

%21 Mark V. Arena et. al, supra note 320. The Rand report found that from 2008-2016, only 0.3%
of all DoD contracts were protested. Under the proposed PSC model, assuming 500,000 PSC
contracts were awarded each year and the protest rate remained the same, as many as 1500
additional protests could be generated per year.

%22 See supra notes 107 and 108.
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PSC/non-PSC distinction is either disregarded or repealed in the FAR.3% Moreover, by
cutting out the middleman that comes with the use of “body shop” services contracts, 3?4
the government could realize significant savings, while still paying contractors at
compensation rates higher than equivalent civil servants.®?® A price premium for a highly
qualified independent contractor could be justified as a better value, especially if the
contract opportunity were solicited and awarded through a best-value tradeoff process.3%
B. Eliminating Stagnation through Successive Solicitations and Contract Awards

Under a contract-based labor system, bureaucratic stagnation would all but
disappear. This is because multi-year contracts, including all options, may not exceed
five years.®?’ The proposed PSC model would immediately increase bureaucratic
competitive performance, as incumbent contractors would effectively be precluded from
subsequent contract awards without maintaining top qualifications and sustained, high-
quality performance.

Whereas in civil service, an incumbent employee has little risk of being removed,
in part, due to uncomfortable and burdensome supervisory engagement, the removal of a
mediocre or underperforming contractor can occur passively and automatically, simply
through contract expiration. Even if a contract provides for additional option periods, the

government possesses nearly unfettered discretion to allow the contract to expire at the

%23 See discussion, supra part I11(D). Compensation limits are imposed when PSCs are awarded
under express statutory authority, like 10 U.S.C. 8 1091, where, annual compensation may not
exceed limits set forth in 3 U.S.C. §102 (the compensation for the President, set at $400,000).
324 Schooner and Greenspahn, supra note 74.

%25 See supra note 56 (research analysis finding that traditional services contracting costs 1.8
times more than paying a civil servant to do the same job).

326 See FAR 15.101-1.

%21 EAR 17.204(e).
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end of each option year.®?® No matter whether the low rates of civil service removals are
due to structural legal impediments, or, as the MSPB and federal labor unions argue, poor
supervision—a PSC labor model overcomes both causes by forcing a periodic, self-
executing reset of the “employment” relationship.

Critics of the proposed PSC model may argue that it jeopardizes continuity and
institutional knowledge. However, those are considerations that can be factored into an
expiring contract’s re-solicitation and award criteria. Whereas the civil service system
provides no alternative to stagnating mediocrity (or worse), a procurement model
provides agencies the option to purposefully weigh the benefits of bringing in a new
“employee” with fresh perspective, upgraded qualifications, or better organizational fit,

versus the potential loss of organizational experience and continuity.

C. Better Accountability through Evidentiary Burden Shifting
Avoiding the extraordinary due process established under Loudermill, and later
formalized by the CSRA, is the primary advantage of using personal services contracts
over civil service appointments.®?® However, there is a sentiment that privatization of
government operations can and should be imbued with the same traditional public values
and norms as government-staffed service, presumably to include extensive employment
due process rights. Jody Freeman calls this concept “publicization,” and argues that

“rather than compromising democratic norms of accountability, due process, equality,

%28 See Young-Robinson Assoc., Inc., B-242229, Mar. 22, 1991, 91-1 CPD { 319 (holding that the
decision not to exercise an option is generally not protestable since it involves a matter of contract
administration).

329 Steven L. Schooner & Collin D. Swan, Suing the Government as a 'Joint Employer' - Evolving
Pathologies of the Blended Workforce, 52 Gov'T CONTRACTOR { 341, 5 (2010) (noting that
“[o]ne of the most compelling arguments that frustrated Government managers offer in support of
outsourcing has been that it is easier for them to jettison individual contractor employees, for
whatever reason, than to terminate or reassign civil servants”).
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and rationality — as some critics of privatization fear it will — privatization might extend
these norms to private actors through vehicles such as budgeting, regulation, and
contract.”3%

Yet, she acknowledges that “if publicization does occur, it will effectively turn
private actors into public ones, undermining all the benefits of privatization.”®3! This
concern is well-founded. The defining aspect of modern bureaucratic government—
tenure through due process protections—should never be extended to private actors
performing public services. The reason is simple: due process protections are a barrier to
government accountability and competition, and primarily benefit individual bureaucrats,
not the public. It is not a coincidence that a century of ever-expanding bureaucratic
protections correlates with the public’s declining confidence in the government’s ability
to deliver valuable outcomes.

The best proxy for government accountability is the relative ease with which
government can remove malfeasant and poorly performing actors from the federal
bureaucracy. From this perspective, a PSC-based human resourcing model is vastly
superior.

Under a contracting model, removal of a contractor can occur passively, after
contract performance is complete,®3? or it can occur proactively, through the termination
of a contract before full performance. Terminating the “employment” relationship under

a PSC can either be for default or, more simply, as a matter of government

%0 Jody Freeman, Extending Public Law Norms through Privatization, 116 HARV. L. REV. 1285,
1285 (2003).

331 Id

%32 See discussion, supra part IV(B).
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“convenience.” 33 In a termination for default, the government has the burden of
establishing the propriety of the termination.®** If a contractor successfully challenges
the basis for a termination for default, the contract remains terminated, but it is mitigated
to a termination for convenience.33® Under the right circumstances, the main advantage
to a PSC termination for default is the stigma and negative contracting history it creates
for the contractor,33® thereby making it unlikely that a particularly bad contractor will
receive future contracts with the government. Under the proposed PSC model, it is
anticipated that administrative efficiency will drive terminations for convenience in most
cases. Therefore, the remainder of this section will focus on the advantages of
termination for convenience over civil service removal proceedings.

The culture-changing gains in governmental accountability achievable through the
use of PSCs are due to the simple, but fundamental procedural difference as to the party
charged with carrying the evidentiary burden. When a civil service removal is appealed
to the MSPB, the government carries the burden of proving the justification for the
removal.®*" In a termination for convenience, the government bears no burden of proof;
the burden rests entirely with the contractor-claimant to prove that the contract was
terminated in “bad faith.”

Since World War I, the government’s nearly unfettered right to terminate

contracts for convenience has been regarded as fundamental.®*® In fact, termination for

33 FAR 52.249-12 (standard termination clause for personal services); FAR Part 49 (termination
of contracts).

%34 Lisbon Contractors, Inc. v. United States, 828 F.2d 759 (Fed. Cir. 1987).

3% See FAR 52.249-8(g) (erroneous termination for default of fixed-price contract); FAR 52.249-
6(b) (erroneous termination for default of cost-reimbursement contract).

%6 FAR 49.402-8.

337 See discussion, supra part 11(F).

%% See G.L. Christian & Assoc. v. United States, 312 F.2d 418 (Ct. Cl. 1963).
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convenience is considered such a “deeply ingrained strand of public procurement policy,”
that the so-called Christian Doctrine provides for this right to be automatically read into
federal contracts as an operation of law.3°
The Government, through the decision-making of a duly-warranted contracting
officer, has broad discretion to terminate contracts in situations where the contracting
officer determines termination to be in the government’s best interest.3*® The FAR
provides no guidance or factors to suggest when termination for convenience is
appropriate. Similarly, case law does not offer a definitive standard to qualify “the best
interests of the government:”
The broad reach of that phrase comprehends termination in a host of
variable unspecified situations calling (in the contracting officer’s
view) for the ending of the agreement; the article is not
restricted...to a decrease in the need for the item purchased. Under

such an all-inclusive clause, the Government has the right to
terminate “at will.”34

Instead, the analytical framework is based upon a presumption of action in the
government’s best interest, where contracting officers are presumed to act
“conscientiously in the discharge of their duties.”3*? “In the absence of bad faith or clear
abuse of discretion the contracting officer’s election to terminate is conclusive.”*® “The
court has always been ‘loath to find the contrary,” and it requires ‘well-nigh irrefragable

proof” to induce the court to abandon the presumption of good faith dealing.”3*

%9 1d. at 427.

%0 See John Massman Contracting Co. v. United States, 23 CI. Ct. 24 (1991).

%1 John Reiner & Co. v. United States, 325 F.2d 438, 442 (Ct. Cl. 1963).

%2 Kalvar Corp., Inc. v. United States, 543 F.2d 1298, 1301 (Ct. Cl. 1976) (citing Librach v.
United States, 147 Ct.Cl. 605, 612 (1959)).

343 John Reiner & Co. v. United States, 325 F.2d 438, 442.

%4 Kalvar, 543 F.2d 1298, 1301-1302.

75



Proving bad faith3*® in government contract termination cases is difficult, but not
impossible. In Kalvar, the Court of Claims described proving bad faith as “tantamount to
a showing of malice or a conspiracy.”** The plaintiff must provide evidence of a
specific intent to harm the plaintiff in order to support a claim of bad faith.3*’ In 2002,
after almost fifty years of courts applying the “well-nigh irrefragable proof” standard
(and almost no examples of contract cases holding bad faith actually occurred), the U.S.
Court of Appeals for the Federal Circuit adopted the “clear and convincing” standard:

[c]ourts generally recognize three standards of proof: preponderance
of the evidence, clear and convincing, and beyond a reasonable
doubt. Of the three, we believe that clear and convincing most
appropriately describes the burden of proof applicable to the
presumption of the government’s good faith. This is so because, for
one, the presumption of good faith, as used here, applies only in the
situation where a government official allegedly engaged in fraud or
in some other quasi-criminal wrongdoing. In addition, we believe
the clear and convincing standard most closely approximates the
language traditionally used to describe the burden for negating the
good faith presumption; namely, the “well-nigh, irrefragable” proof
standard.34

The court then described the clear and convincing standard:

[a] requirement of proof by clear and convincing evidence imposes
a heavier burden upon a litigant than that imposed by requiring proof
by preponderant evidence but a somewhat lighter burden than that
imposed by requiring proof beyond a reasonable doubt. Clear and
convincing evidence has been described as evidence which produces
in the mind of the trier of fact an abiding conviction that the truth of
a factual contention is ‘highly probable.”34

%5 Bad Faith, abuse of discretion and gross error are treated as equivalent standards by the U.S.
Court of Claims. 1d. at 1301 n.1.

%46 |d. at 1302.

%7 Torncello v. United States, 681 F. 2d 756, 770 (Ct. Cl. 1982)

38 Am-Pro Protective Agency, Inc. v. U.S., 281 F.3d 1234, 1239-1240 (Fed. Cir. 2002).

%9 1d. at 1240 (citing Price v. Symsek, 988 F.2d 1187, 1191 (Fed. Cir. 1993)).
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Since there are remarkably few contract termination cases holding that the
government acted in bad faith, it is not surprising that in Kalvar, among the earliest and
most influential bad faith contract termination cases, the primary examples cited to
illustrate bad faith did not involve contracts at all. Rather, they involved the discharge of
government employees with “malice” and “conspiracy... to get rid of [the] plaintiff.”30
By relying so heavily on examples of terminations of government employees, Kalvar
provides the perfect procedural construct for maintaining bureaucratic accountability
through efficient removal/termination proceedings. Though no such precedent currently
exists, examples of bad faith terminations would likely include compelling instances of
Title VII-like discrimination or whistle-blowing retaliation.

The “bad faith” termination standard is not generous to contractor-claimants, but
this is as it should be. Shifting the burden of proof from the government, in removal
cases, to a claimant, in contract termination cases, appropriately balances policy
aspirations of maintaining an ethical, fraud and discrimination-free federal workplace,
with the higher policy imperative of maintaining competitive and efficient government
operations through a broad right to terminate for convenience.

D. Removing Institutionalized Self-Interest from the Federal Workplace

The proposal presented in this paper could effectively spell the end for federal
labor unions. Since only supervisors and management officials would remain as
traditional civil servants, there would be no employees eligible for collective bargaining

under the Federal Service Labor Management Relations Statute (The Statute).3>*

%0 Kalvar Corp., Inc. v. United States, 543 F.2d 1298, 1302 (citing Gadsden v. United States, 78
F. Supp. 126 (Fed. Cl. 1948) and Knotts v. United States, 121 F. Supp. 630 (Fed. Cl. 1954)).
%15 U.S.C. § 7103(a)(2) (defining employees for purposes of the Federal Service Labor
Management Relations Statute).
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In what appears to be a relatively settled legal matter, except in extraordinarily
rare circumstances, services contractors are not considered federal employees within the
meaning of The Statute.®®? The Federal Labor Relations Authority (FLRA) reiterated this
point in a 2008 case involving purchase order vendors (POVSs), where the contracted
services were initiated as a result of FAIR Act and OMB Circular A-76 competitive
sourcing. %2 The union sought the FLRA’s review of a Regional Director’s denial of a
petition to represent the POVs for purposes of collective bargaining with the federal
government. The union argued, unsuccessfully, that even though the POVs were not
federal employees within the meaning of 5 U.S.C. § 2105(a), collective bargaining rights
for “employees,” as defined under The Statute, extend more broadly than the definition
under 5 U.S.C. § 2105(a).>**

The FLRA ultimately denied the union’s request for review, but noted that the
“[FLRA] has found that individuals working under employment contracts can be found to
be federal employees.”®®° The cited instance, Fort Knox,3® clearly had distinguishable
facts—namely, that the relevant contracts explicitly stated the contractors were federal
employees and deductions were to be made for contributions to the civil service
retirement fund.®®” Still, the FLRA emphasized the importance of the degree of

government control over the contractors as a primary factor in determining the

352 Id

%3 Int'l Broad. Bureau Broad. Bd. of Governors (Agency) & Am. Fed'n of Gov't Emps. Loc. 1812,
ALF-CIO (Union/petitioner), 63 F.L.R.A. 42 (Dec. 12, 2008).

%41d. at 44.

%55 1d. at 45.

%6 Fort Knox Dependent Sch. Activity & Fort Knox Tchrs. Ass'n Petitioner, 5 F.L.R.A. 33 (Jan.
28, 1981) (dispute involving collective bargaining rights for teachers working at on-base schools
who were “employed” under a contractual arrangement).

%7d. at 36.
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applicability of The Statute. 3 Under the proposed PSC model, government control
over the contractors would weigh in favor of collective bargaining coverage, but the
proposed model would be readily distinguishable from Fort Knox, in that the contractors
would not be described as federal employees in their contracts or qualify for coverage
under the federal retirement system.

Importantly, while the proposed PSC model should legally preclude most
collective bargaining, union political maneuvering may still impede implementation.
Federal labor unions are likely to apply full pressure lobbying efforts, particularly among
Democratic lawmakers,®* for a statutory ban on PSCs.

E. Protecting Against Partisanship and Political Spoils in the Federal
Workplace

An argument consistently made against deviating from the civil service status quo
is that doing so will result in a return to a corrupt spoils system. However, current laws
protecting the individual political activities of civil servants, in practice, pose a greater
risk of partisan influence in bureaucracy than a bureaucracy strategically comprised
primarily of individual PSC contractors.

As proposed in this paper, federal bureaucracy would be composed predominately
of PSC contractors. However, unlike “body shop” models,*® each contract would be
awarded for the equivalent of one full-time civil servant. Awarding PSCs to individual
contractors eliminates the appearance that massive corporate wealth, and the political

speech that such wealth affords, influences the awarding of government “employment”

%863 F.L.R.A. at 44-45.

%9 Donahue, supra note 148, at 78-79 (noting that 91% of public labor union political
contributions go to Democratic candidates).

%0 Schooner and Greenspahn, supra note 74,
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opportunities. On an individual level, federal law explicitly prohibits contractors from
making any financial political contributions from the time a contractor commences
negotiations with the government, until the completion or termination of all government
contracts on which the contractor is performing.*** These impositions on free speech are
vital to preserving the integrity of the federal procurement system.*¢2 For the same
reasons, they should be leveraged to protect the integrity of federal bureaucracy.

Instead, under the Hatch Act,® the vast majority of federal employees are
permitted to engage in most forms of off-duty political activities, including campaign
activities and making financial political contributions. Some commentators find
restrictions like those of 52 U.S.C. § 30119 and the lack of Hatch Act protections for
federal contractors to be downright un-American.®®* The Office of Special Counsel even
issued a non-binding advisory opinion suggesting that personal service contractors be
allowed to engage in social media political activity provided it does not interfere with
Hatch Act restrictions.®®® These are advocacy steps in the wrong direction. While free
speech and association are critical for society at large, forgoing such rights are a

necessary price for governmental service opportunities.

%152 U.S.C. §30119.

%2 See Wagner v. Federal. Election Commission, 793 F.3d 1, 8 (D.C. Cir. 2015) (upholding the
constitutionality of 52 U.S.C. § 30119 on the basis that the government has sufficiently important
interests and that the law’s restrictions are “closely drawn”).

%3 Codified in 5 U.S.C. §§ 7321-7326.

%4 See Alexandra Schwartzman, Give Contractors the Hatch, Not the Axe: Extending Political
Activity Speech Rights to Personal Service Contractors under the Hatch Act, 48 PUB. CONT.
L.J. 189 (2018).

%5 See U.S. OFFICE OF SPECIAL COUNSEL, Advisory Opinion on Personal Service Contractors
(Aug. 8, 2013),
https://osc.gov/Resources/FAQ%20Hatch%20Act%20Employees%20and%20Social%20Media
%20(revised%2012-18-2015).pdf.
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Moreover, these common-sense impositions still pale in comparison to the free
speech restrictions on members of the U.S. military—where an officer’s publicly
contemptuous words towards the president or a host of other governmental entities and
office-holders constitutes a federal criminal offense.®®® The fact that the military is
among America’s most trusted institutions®®’ is at least, in part, a tribute to its militantly
apolitical culture. Maintaining the apolitical purity of bureaucracy is critical to
maintaining bureaucratic credibility. In this regard, leveraging the enforceability of 52
U.S.C. § 30119, while avoiding Hatch Act coverage, are distinct advantages to a PSC-

oriented human resourcing model.

V. CONCLUSION
The notion that civil service due process protections are a “small price to pay” to
maintain a government free of corruption is a myopic view of the purpose of federal
government. Ever-expanding civil service protections have come at an immeasurable cost
to the government’s reputation, causing Americans to have a complete and utter lack of
confidence in the government’s ability to competently and cost-effectively execute public
service.

Meanwhile, “only the government should do...” is a common, but poor proxy
argument for rejecting outsourcing in the name of accountability. This is because
rejection of outsourcing necessarily requires reliance on federal bureaucracy. As
currently implemented, it is difficult to see how federal bureaucrats are subject to a

system of rules and procedures that provide satisfactory accountability and competitive

%6 10 U.S.C. § 888 (Uniform Code of Military Justice, Article 88, “Contempt Toward Officials”).
%7 See Megan Brenan, Americans’ Confidence in Major U.S. Institutions Dips, GALLUP (July 14,
2021), https://news.gallup.com/poll/352316/americans-confidence-major-institutions-dips.aspx.
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performance. Without having to rely on an “act of Congress,” this paper offers one
possible solution to address civil service’s structural defects—the wholesale replacement
of civil servants with personal services contractors.

Amidst the wave of bureaucratic retirements upon us, 3% now is the time to
reassess the legal relationship that Americans have with their federal employees. Unless
fundamental reforms to federal civil service are enacted to reduce or eliminate
extraordinary due process, personal services contracting should be made the preferred
means for sourcing human capital for the federal government. Better bureaucracy is long-

overdue, and PSCs offer a straightforward path to achieving it.

%8 Buble, supra note 177.
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