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Abstract

Other Transactions Authority: Business Necessity that Needs to Have a Minor Tune-up?
Or too Fast and Furious with No Built-in Safety Breaks?

As the government’s spending and the use of other transactions (OTs) continue to
expand, there are constant unresolved issues of a lack of competition, transparency, and
borderline negligent expenditure of taxpayers’ money without any sufficient built-in
accounting mechanisms lurking in the OT’s shadows. The OTs advocates tend to dismiss
those concerns in favor of the expedited acquisition processes and the desire to acquire
more and better cutting-edge technology to stay competitive in the current global near-
peer military rivalry. This thesis will explore the underlying laws that allow the use of
OTs, their purpose, and the mechanisms to prevent fraud, waste, and abuse of the U.S.
taxpayers’ dollars while balancing the need and/or purpose against current business needs
for OTs. Few rules usually mean more temptations for abuse of the system and fraud.
This area of the law needs a compliance tune-up to run like a well-oiled machine for the

Government to have public trust.
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I. Introduction

The Federal Government spent over $665 billion on contracts in the Fiscal Year
(FY) 2020; during that time, OTs Authority!(A) “usage has grown significantly over the
past 5 years, with obligations increasing from $1.7 billion in 2016 to $16.5 billion in
Fiscal Year 2020.”? OTs utilization continues to proliferate, showing an increase of 712
percent since FY 2015.3 Fifty-seven percent of all OTA dollars between FY 2015 and FY
2019 went to consortiums.* “OT consortiums are business structures put in place by the
government to more effectively execute OT.”> Despite the efforts to award more OTs to
nontraditional contractors, Lockheed Martin, Boeing, and Northrup Grumman are still
listed among the top five vendors.® Traditionally, the government uses procurement

contracts to purchase services and goods, in addition to providing grants or entering into

'Oracle Am., Inc., B-416061, May 31, 2018, 2018 CPD q 180, at fn. 1 (Government
Accountability Office (GAO) defines OTA as “legally binding instruments, other than
contracts, grants, or cooperative agreements that generally are not subject to federal laws
and regulations applicable to procurement contracts.”).

24 Snapshot of Government-Wide Contracting For FY 2020 (Infographic), U.S.
GOVERNMENT ACCOUNTABILITY OFFICE, https://www.gao.gov/blog/snapshot-
government-wide-contracting-fy-2020-infographic (last visited Oct. 2021).

SRhys McCormick, Department of Defense Other Transaction Authority Trends: A New
R&D Funding Paradigm?, CENTER FOR STRATEGIC & INTERNATIONAL STUDIES (2020),
https://www.csis.org/analysis/department-defense-other-transaction-authority-trends-
new-rd-funding-paradigm (last visited Apr. 3, 2022).

‘Id.

> Other Transaction Authority (OTA), ACQNOTES.COM,
https://acqnotes.com/acqnote/careerfields/other-transaction-authority-ota (last visited
May 3, 2022).

¢ McCormick, supra note 3.



cooperative agreements’ to assist.> However, the Department of Defense (DoD) uses OTs
to buy prototypes® of cutting-edge technology that the military needs to stay competitive
in this frequently globally antagonistic environment.!® Over the last decade, all military
branches continued to expand their OTA spending on research and development
projects.!!

OTA flexibility comes with its cost. Because the FAR and many other
procurement regulations, which will be discussed in more detail in the below sections, do
not generally apply, OTs can be a risky business, especially knowing that “the acquisition

workforce ...may not always have the requisite skills and training necessary to negotiate

72 C.F.R. § 200.24 (“Cooperative agreement means a legal instrument of financial
assistance between a Federal awarding agency or pass-through entity and a non-Federal
entity.”).

8 Multiple federal statutes govern when an executive agency can use a procurement
contract (31 U.S.C. § 6303), grant (31 U.S.C. § 6304), or cooperative agreement (31
U.S.C. § 6305).

? Other Transactions for Prototypes Fact Sheet, DEFENSE ADVANCED RESEARCH
PROJECTS AGENCY (Oct. 19, 2018), https://www.darpa.mil/attachments/SBIR-OT-Fact-
Sheet-19-Oct-18.pdf (last visited May 3, 2022) (“Prototype” is defined as “a physical or
virtual model used to evaluate the technical or manufacturing feasibility or military utility
of a particular technology or process, concept, end item, or system.”).

19 Crane Lopes, Historical Institutionalism and Defense Public Procurement: The Case
of Other Transactions Agreements 29 (Sept. 19, 2018) (Ph.D. dissertation, the Virginia
Polytechnic Institute and State University),
https://vtechworks.lib.vt.edu/bitstream/handle/10919/85507/Lopes CL_D 2018.pdf?sequ
ence=1&isAllowed=y (last visited May 3, 2022).

1 Jared Serbu, Navy Seeing ‘Explosion’ in Use of OTA for IT, Cyber Development Work,
FEDERAL NEWS NETWORK (Nov 19, 2020), https://federalnewsnetwork.com/on-
dod/2020/11/navy-seeing-explosion-in-use-of-ota-for-it-cyber-development-work/(last
visited, Oct. 24, 2021) (“The Navy announced it was increasing the ceiling value for

its Information Warfare Research Project OTA to $500 million after having exhausted its
initial $100 million ceiling in just a little over a year-and-a-half.” ); McCormick, supra
note 3 (“Other Transaction Authorities (OTAs) have become a core element of the
Department of Defense's (DoD) approach to technology acquisition. DoD OTA
obligations increased 75 percent in the fiscal year 2019 and have increased 712 percent
since F.Y. 2015.”).



and execute OTAs.”!? OTA processes lately have been drawing a lot of negative
attention for their lack of compliance and transparency. The Project on Government
Oversight (POGO), the U.S. Government Accountability Office (GAO), and the
Department of Defense Inspector General (IG) recently issued reports raising many red
flags about the government’s ability to track, collect sufficient data, oversee and thus be
transparent on how OTA funds are allocated and spent. Exploring OTA compliance
issues in this thesis is especially important in light of the recent National Defense
Authorization Act (NDAA) for FY 2021.!3 Then President-elect Joseph Biden linked
compliance issues to the broader national security goals by commenting on the passage of
the bill: “[Clombating corruption as a core national security interest and democratic
responsibility.”!* According to the White House press release, “the fight against
corruption as a core national security interest of the United States” will be the most
important aspect of the national security strategy because corruption breads corrupt
regimes that threaten world peace.!’

Part IT of this thesis will provide a review of the U.S. procurement system and
how procurement rules and objectives were developed. Other transactions authority will

also be discussed in full detail, including OTs legislative history. Additionally,

12 McCormick, supra note 3.

13 William M. (Mac) Thornberry National Defense Authorization Act for Fiscal Year
2021, Pub.L. No. 116-283, 134 stat. 3388 (2021), hereinafter NDAA FY-21.

14 Tan Lynch, US Passes Historic Anti-Corruption Legislation With Global Reach, THE
DIPLOMAT (Dec. 2014), https://thediplomat.com/2020/12/us-passes-historic-anti-
corruption-legislation-with-global-reach/ (last visited Apr. 3, 2022).

15 Fact Sheet: Establishing the Fight Against Corruption as a Core U.S. National
Security Interest, THE WHITE HOUSE (June 2, 2021),
https://www.whitehouse.gov/briefing-room/statements-releases/2021/06/03/fact-sheet-
establishing-the-fight-against-corruption-as-a-core-u-s-national-security-interest/ (last
visited Apr. 3, 2022).



compliance rules for procurement contracts will be covered in this section. The
compliance framework and anti-corruption ecosystem, developed by Dean Jessica
Tillipman, will set the stage for the analysis section while discussing multiple tools that
mitigate corruption issues. These tools are transparency, oversight, bid challenges, ethics,
civil and criminal enforcement, debarment, contractor compliance, whistleblower
protections, rewards, and encouraging disclosure.

The analysis section will then discuss current issues with OTs. However, the
analysis will use the more abbreviated and more condensed version of Prof. Tillipman’s
framework. The analysis section of this thesis will focus on three main pillars of her
compliance and anti-corruption framework: government's responsibility, judicial
oversight, and contractor's compliance. Issues with transparency and oversight,
particularly with consortiums, show that the government has to improve its data tracking
and reporting requirements regarding OTs. The judicial oversight section will discuss
four main cases showing that judicial involvement with OTs is very limited, yet
depending on how a party pleads the case, it may be adjudicated.

The recommendation section will contain proposed recommendations based on
the issues discussed in the analysis section. The recommendations will primarily focus on
combating issues with transparency and oversight but also on the training of contract
professionals involved with other transactions. Finally, the conclusion section will

summarize this thesis and all the ideas and resources discussed.



I1. Background and Overview of the U.S. Procurement System and Other
Transactions Authority
A. Federal Acquisition Regulation (FAR) Background and Purpose
1. The United States Procurement System Historical Background

It is hardly possible to fully understand the United States procurement system
without grasping its roots and historical background. We frequently ponder why
procurement contracts are so different from commercial contracts. Albert Einstein
famously once said: “If you want to know the future, look at the past.” That is why to
understand the reasons behind many governing laws and regulations; we must look at
how the U.S. procurement system and associated processes were developed. Government
spending was always tied to historic, scientific, social, and economic developments.!®
The procurement system and its principles!” were developed through waging wars and
implementing lessons learned after those wars.!® These lessons materialized into
regulations that now cover contract formation and administration. '

Not surprisingly, just like the entire U.S. legal system, the procurement contracts
model dates back to its English roots.?’ The English procurement system started

developing when young educated men from the middle class started joining the

16 Sandy Keeney, The Foundations of Government Contracting, J. CONT. MGMT. 7, at 7
(2007).

17 See, e.g., Steven L. Schooner, Desiderata: Objectives for a System of Government
Contract Law, 11 PUB. PROCUREMENT L. REV. 103 (2002).

18 Christopher Yukins, The U.S. Federal Procurement System: An Introduction, 2017
UPPHANDLINGSRATTSLIG TIDSKRIFT 69, at 70; GWU Law School Public Law
Research Paper No. 2017-75; GWU Legal Studies Research Paper No. 2017-75,
https://ssrn.com/abstract=3063559 (last visited Jan. 6, 2022).

9 1d.

20 Keeney, supra note 16, at 7.



military.?! Clerks in the Royal Navy, modern-day equivalents of contracting officers,
made their fortunes through kickbacks from contractors.?? Nevertheless, in the absence of
a government budget or strict regulations, their conduct was a perfectly acceptable means
of providing for themselves and their families.??

English common law and its procurement system spread through the British
colonies in the eighteenth century because the British Army had to obtain its supplies
locally.?* The Army had to adopt the decentralized procurement system since the colonies
were geographically removed from their governing domain in London.?® The commissary
and quartermaster?® Generals shared their respective responsibilities of procuring local
items and the logistics of delivering and storing associated with them.?” When the
Americans adopted the British procurement system, they also embraced the decentralized
aspect, even though it was not precisely necessary as it was for the British colonies.?8

The American system’s formulaic abnormalities were already evident in its
inception during the Revolutionary War period. The Continental Congress’s lack of
centralized power and a mutual distrust of states made it impossible to centrally regulate

commerce and have a comprehensive plan for supplying troops.? A trial and error

2! Kinney, supra note 16, at 7-8.

22 Kinney, supra note 16, at 8.

B

2.

B

26 Quartermaster, MERRIAM-WEBSTER.COM, https://www.merriam
webster.com/dictionary/quartermaster (Dec. 23, 2021) (A quartermaster is defined as “an
army officer who provides clothing and subsistence for a body of troops.”).
27 Kinney, supra note 16, at 8.

BId.

2 Kinney, supra note 16, at 8.



method of resolving the wartime logistical issues continued throughout this period.°
Between various committees that tried to manage the procurement system for the
military, changing administrative processes every few months, and the inability to keep
the personnel in the quartermaster general’s office, the system remained dysfunctional.’!
Despite systematic difficulties, the purchasing agent positions were in high demand.
Congress decided to appoint business people and not military officers as purchasing
agents to utilize their experience.’® Purchasing agents were paid a percentage of the total
purchase value, which created no incentives for them to focus on the value of potential
goods, but instead drove higher government costs.>* Without any compliance regulations
at that time, it was common to award contracts based on nepotism and favoritism, which
created issues with supplying food and weapons.?>

Congress decided to create the Department of the Treasury after failed attempts at
a decentralized procurement system in which suppliers had an option to sell to one of the
highest bidders - the thirteen states, the British Army, or the federal government,*® The
Superintendent, Robert Morris, who was also an experienced businessman, immediately

established the rules that became the foundation for the current procurement system.?’

The Department started only working with what is now understood as responsible

07d.

Id.

21d.

31d.

34 Keeney, supra note 16, at 8.

35 Keeney, supra note 16, at 9-10.

36 Keeney, supra note 16, at 11.
371d.



bidders,*® who could offer the best value to the government while still carrying on such
duties as logistics, delivery, and storage of the goods.?* The new system also imposed
rules for dispute resolution and quality control.** Mr. Morris’s new procurement system
was not foolproof and still had corruption issues, but it was an improvement from the
previous way of doing business. Nevertheless, despite all his accomplishments,
Superintendent Morris was replaced after the end of the war with a three-person Board of
Treasury, which continued to use the rules and regulations created by Mr. Morris.*!
However, the issues with the accountability of purchasing agents persisted.*?

In 1787, the U.S. Constitution not only established the central government but

2 Gﬂt

also “provide[d] for the common defense and general welfare of the United States,” “to
raise and support armies,” and “to provide and maintain a navy.”* The turning point of
the century also coincided with a crucial moment in the procurement system. Congress
initiated its first investigation, leading to another procurement system overhaul.** The
investigation was needed to assess the failing system and a collapsed supply chain that

led to the most significant loss during the Native American uprising in 1791. Finally, in

1808, the “Officials Not to Benefit” statute was passed, which prohibited the long

33 FAR 9.104-4 defines “responsibility” for procurement contracts. The Federal
Acquisition Regulation (FAR) is available through www.acquisition.gov/far.

39 Keeney, supra note 16, at 11.

40 1d.

4! Keeney, supra note 16, at 12.

“21d.

4 U.S.CONST.art 1, § 8.

4 Keeney, supra note 16, at 12.



practice of profiting from procurement contracts by official government members.* It is
now the “Contracts by Member of Congress” statute.*¢

The Act of March 3, 1809, established the use of formal advertisement and the
authority for contracting officers who were in complete control of the procurement
process through their purchasing and payment authority.*” The Act also implemented the
contracting officers’ formal appointment system and the requirement for them to be
bonded.*® During that time, the U.S. procurement system started functioning on settled
principles of more organized solicitations, which generated awards based on low prices.*
The concept that the government should be acting in good faith and subject to a dispute
process when contracting with the private industry started to develop.*°

A new generation of government contractors started to emerge. For example, Eli
Whitney, who was trying to find business opportunities away from his failing cotton gin,
offered to make muskets for the government even though it took him 11 years to fulfill its
obligation.>! He revolutionized the industry and government procurement system by
creating a mass production of muskets with interchangeable parts instead of parts being
made for an individual musket.>? Not surprisingly, based on the amount of time that it
took to complete the contract, Mr. Whitney tested the contracts dispute system when he

appealed an adverse decision and prevailed against the new commissary general of

4 Keeney, supra note 16, at 13.

46 Id.; codified in Title 18 U.S.C. § 431.
47T Keeney, supra note 16, at 13.

“®Id.

4 Yukins, supra note 18, at 71.

N 1d.

31 Keeney, supra note 16, at 13.

21d.



purchases, Callendar Irvine.>® Mr. Irvine generally despised contractors because, in his
view, they did not pay fair wages and took advantage of the government.>* The Whitney

contract and the War of 1812 were responsible for emerging government procurement

tSS 56

principles like termination for default> and convenience concepts,”® inspection
requirements,>’” compliance with the stated contract requirements®® and payment after the
performance®®.®? Notwithstanding the above-listed developments in the procurement
system, domestic manufacturers still did not have the capacity to meet the needs of the

military and, in fact, preferred to sell overseas because it was easier than dealing with the

U.S. government’s regulations.!

>3 Keeney, supra note 16, at 14.

M.

33 See FAR 49.4 and FAR 52.249-8; JOHN CIBINIC JR., ET AL., ADMINISTRATION OF
GOVERNMENT CONTRACTS, at 719 (5th ed. 2016) [hereinafter Administration of
Government Contracts] (Termination for default is defined as ““is the ultimate method of
dealing with a contractor's unexcused present or prospective failure to perform in
accordance with the contract specifications and schedule.”).

36 Yukins, supra note 18, at 72.; see FAR 49.1 (The government can terminate for
convenience when a good or service is no longer needed, but the government has to
compensate for the incurred costs but not lost profits.).

37 See, e.g., FAR 52.246-1 (simplified acquisition for supplies and services); FAR
52.246-2 (supply); FAR 52.246-4 (services); FAR 52.246-6 (time and material and labor
hour contracts); and FAR 52.246-7 (research and development contracts); FAR 52.246-2
(standard inspection clause); Administration of Government Contracts, supra note 59, at
638 (“Inspection, either by the government or by the contractor, is the primary means of
ensuring that the government receives that for which it bargained.”).

58 Administration of Government Contracts, supra note 55, at 17 (“Contracting officers
are responsible for ensuring the performance of all necessary actions for effective
contracting, ensuring compliance with the terms of the contract, and safeguarding the
interests of the United States in its contractual relationships.”).

39 See 31 U.S.C. § 3324; Administration of Government Contracts, supra note 55, at 911
and 1135 (“The three major types of payment under government contracts are payment of
the contract price for completed items of work, progress payments based upon costs
incurred or a percentage of completion of the work, and payments based on the
performance of the work.”).

60 See Yukins, supra note 18, at 72.

1 Keeney, supra note 16, at 13-14.

10



Consequently, after the Revolutionary War, the U.S. government started enacting
policies that promoted domestic industry’s growth.5? For example, the government started
implementing what is now known as the option years concept for private arms
manufacturers with satisfactory performance and competitive to other bids prices.®
However, this policy created its own issues - the government received goods that were of
far lesser quality than more expensive goods, and the sellers were at the benevolence of
the government to keep them in business.®* The make-or-buy debate continued as the
federal government and private industry tried to learn how to coexist and benefit from
each other: the national armory system was cheaper but private companies were believed
to be more innovative.®® Finally, the 1815 Ordinance Department Act allowed the
government to obtain patent rights and disperse them among other public or private

manufacturers that do business with the government.®® Manufacturers like Eli Whitney,

62 Yukins, supra note 18, at 72 (“Over this first century of its history, the federal
government often relied on its own armories, favoring “make” over “buy” (to
paraphrase); this balance between internal production and outsourcing from contractors
was driven, in part, by the government’s technological dominance in the early phases of
American industrialization. (For example, Harpers Ferry Armory, the scene of
abolitionist John Brown’s 1859 raid which helped launch the Civil War, was a U.S.
government-owned gun factory.) The government’s technological lead largely faded by
the end of the twentieth century; by that point, the private sector was almost always well
ahead of the government, and that new asymmetry — that new and durable technological
lead in the private sector — helped shape the modern procurement methods discussed
below.”).

3 Keeney, supra note 16, at 15; The Government Exercise of Options, 13-8 BRIEFING
PAPERS 1, 1 (West Law)(“Contracting Officers frequently include options in procurement
contracts that provide the government with the unilateral right to purchase additional
supplies or services without further competition if needs subsequently arise and
appropriations are provided.”).

64 Keeney, supra note 16 at 15.

8 d.

6 1d.

11



who created the system of interchangeable gun parts, now faced more competition
because different manufacturers could have produced parts.®’

New contracting techniques continued to emerge in response to manufacturing
and industrial developments. Until the 1850s, sovereign immunity limited contractor’s
rights. However, the 1855 Tucker Act established the Court of Claims to “render
judgment upon any claim against the United States founded either upon the Constitution,
or any act of Congress or any regulation of an executive department, or upon any express
or implied contract with the United States...”® In 1860, all federal government agencies
adopted the Army's version of the 1857 regulation imposing requirements for record-
keeping, accounting procedures, and advertising procedures.®® The Civil Sundries
Appropriation Act of 1861 cemented the new procurement rules, which became Revised
Statute 3709 after its amendment in 1870.7° The Armed Serviced Procurement Act of
1947 replaced the Revised Statute 3709.7!

The Civil War again tested the U.S. procurement system. Competition for the
same supplies, provisions, and weapons between the South and North drove prices up and
quality down while exploiting the public exigency exception of the Civil Sundries Act.”?
Inefficiencies of the procurement system caused by fraud and the lack of procedural
enforcement became the new reality of the Civil War, resulting in weapons that did not

function, shoes that fell apart, and tools that did not perform.”® The mistrust between the

7 1d.

6828 U.S.C. §1491(a)(1).

8 Keeney, supra note 16, at 15.
0Id.

Id.

72 Keeney, supra note 16, at 16.
BId.

12



government and contractors reached a new low point.”* In response to that dire situation,
Congress started an investigation in 1861, which lasted a year. As a result, new
compliance regulations were passed, even though they were heavily criticized that they
would slow down the procurement process.”> The newly imposed requirement of filing
the entire contract file in the central office with the associated contract, bids, proposals,
and advertisements was met with resistance.’® Additionally, contracting officers had to
authenticate the file. Quartermasters who preferred a more expedited method of
contracting via telegraph did not support the process.”” Unfortunately, most of those
regulations were not fully embraced or enforced, except for the False Claims Act enacted
in 1863.78

During the Civil War and World War I, the U.S. procurement system continued to
develop, primarily due to the Navy’s expansion to accommodate its growth in size and
sophisticated fleet.” However, World War I showed that the system lacked the much-
needed contract administration and management processes because pilots complained
about the aircraft quality they had to fly." In response, in 1916, Congress created an

aircraft inspection department responsible only for aircraft contracts, which later paved

“Id.

75> Keeney, supra note 16, at 16-17.

76 Keeney, supra note 16, at 17.

.

8 1d.; 31 USC §3729 (a)(7).

7 Janet McDonnell, A4 History of Defense Contract Administration, DEFENSE CONTRACT
MANAGEMENT AGENCY (Mar. 5, 2020), https://www.dcma.mil/News/Article-
View/Article/2100501/a-history-of-defense-contract-administration/ (last visited Jan. 6,
2022).

814

13



the way for in-house inspection offices.®! Because the war yet again created an increased
demand for military-needed goods, the government procurement system expanded t00.%?

Nevertheless, the end of the war showed many more cracks in the system that
needed to be fixed. Many undelivered contracts had to be canceled - totaling $4 billion.
The U.S. mostly procured aircraft between World War I and World War II. This was
when Boeing was awarded its first contracts in 1921, and the newly established Air Corps
in 1926 took a leading role in aircraft procurement.®* Yet, as more aircraft were
developed and procured, more complaints about unreasonable profit margins started to
surface t00.%° As a result, the Vinson-Trammel Act was passed in 1934.3¢ The Act
required contractors to allow their books to be audited and plants to be inspected, if
necessary, while limiting profit margins.®’

After the sudden attack on Pearl Harbor and the start of World War II, Congress
passed the First War Powers Act on December 18, 1941.%8 The procurement during
World War II was much better organized - negotiated procurement started to emerge with

emphasis on cost and price ¥analysis.”® Both the Army and the Air Corps established

811d.

82 See id.

81d.

8 1d.

8 1d.

86 Id.

871d.

8 1d.

8 Statement of Elmer B. Staats Before the Subcommittee on Antirust and Monopoly
Legislation Senate Committee on the Judiciary on the Effect of Department of Defense
Procurement on Competition and Concentration, UNITED STATES GENERAL
ACCOUNTABILITY OFFICE, at 2 (June 21, 1968), https://www.gao.gov/assets/094494.pdf
(last visited Mar. 27, 2022).

%0 McDonnell, supra note 79.

14



procurement district offices with 27,000 procurement personnel employed across the
country.’! Finally, Congress passed the Armed Serviced Procurement Act of 1947.92 This
Act standardized procurement methods for all military departments while requiring
formal advertising for all solicitations.”® A unique body of law and distinct set of policies
and principles developed over time to regulate special relationships between the
government and contractors.”* Congress has passed its annual NDAA for over 50 years
which continues to provide the U.S. DoD with procurement authority.”> Congress has
implemented many procurement laws through trial and error.”® By extension, the
FAR”established in 1984, created standard contract clauses that supported the formation
and administration of procurement contracts.”®
2. Federal Acquisition Regulation

Before the FAR was established, the 1972 Commission on Government
Procurement found that the procurement system was “a burdensome mass and maze of
procurement and procurement-related regulations” without an “effective overall system

for coordinating, controlling, and standardizing regulations.”® The FAR was born on

oV Id.

21d.

3 1d.

4 Yukins, supra note 18, at 74.

%5 The Annual National Defense Authorization Acts (NDAA) are located on the U.S.
Congress’ home page, www.congress.gov.

6 Yukins, supra note 18, at 71.

7 The FAR is codified in Parts 1 through 53 of Title 48 of the Code of Federal
Regulations.

% Yukins, supra note 18, at 74; see, e.g., FAR Part 52 (standard clauses).

% KATE M. MANUEL, ET AL., CONG. RESEARCH SERV., R42836, THE FEDERAL
ACQUISITION REGULATION (FAR): ANSWERS TO FREQUENTLY ASKED QUESTIONS 10
(2015), citing Comm’n on Gov’t Procurement, Report of the Commission on
Government Procurement, Vol. 1, at 31 (1972).
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April 1, 1984, to combat the procurement issues in the report and replace the Federal
Procurement Regulations (FPR) and the Defense Acquisition Regulation (DAR).!%° The
FAR is a collection of regulations, guidelines, and rules that executive agencies must
follow to acquire goods and services through procurement contracts.'°! The term
“procurement” is defined in 41 U.S.C. 430(2). Interestingly, the terms “acquisition”!%2
and “procurement” are frequently used interchangeably, and even FAR 2.101 refers back

103 However,

to the “acquisition” definition when searching for the word “procurement.
the term “acquisition” is more expansive as defined in the 2003 Services Acquisition

Reform Act (SARA).!% Procurement contracts are narrower in scope and do not include

100 74
0T FAR 1.101 (emphasis added).

102 Tn 2003, Congress passed the Services Acquisition Reform Act (SARA), H.R. 1837,
108th Cong. § 2, at 4 (2003)(stating “[t]he term ‘acquisition’-‘(A) means the process of
acquiring, with appropriated funds, by contract for purchase or lease, property or services
(including construction) that support the missions and goals of an executive agency, from
the point at which the requirements of the executive agency are established in
consultation with the chief acquisition officer of the executive agency; and ‘(B) includes -
‘(1) the process of acquiring property or services that are already in existence, or that must
be created, developed, demonstrated, and evaluated; “(ii) the description of requirements
to satisfy agency needs; ‘(ii1) solicitation and selection of sources; ‘(iv) award of
contracts; ‘(v) contract performance; ‘(vi) contract financing; ‘(vii) management and
measurement of contract performance through final delivery and payment; and *(viii)
technical and management functions directly related to the process of fulfilling agency
requirements by contract.’.”).

103 FAR 2.101 (defining “acquisition” as “the acquiring by contract with appropriated
funds of supplies or services (including construction) by and for the use of the Federal
Government through purchase or lease, whether the supplies or services are already in
existence or must be created, developed, demonstrated, and evaluated. Acquisition begins
at the point when agency needs are established and includes the description of
requirements to satisfy agency needs, solicitation and selection of sources, award of
contracts, contract financing, contract performance, contract administration, and those
technical and management functions directly related to the process of fulfilling agency
needs by contract. “Procurement” (see “acquisition”).”

10441 U.S.C.A. § 101, Services Acquisition Reform Act of 2003.
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grants or cooperative agreements.!?> The FAR is codified in Part 1 through 53 of Title 48
of the Code of Federal Regulations (CFR).!% It applies to executive agencies but does not
apply to the legislative or judicial branches.!’” The FAR does not cover grants,
cooperative agreements, OTs authorities, purchases of real property, or employment
contracts.!?® The purpose of the FAR is to publish the implemented uniform policies and
procedures that agencies have to follow.!” FAR 1.102-1 defines the scope and principles
of the FAR. At the core of its system, FAR mandates transparency, fairness, and
impartiality.!!® FAR 1.102 identifies the following goals: satisfy customers, maximize the
use of commercial products/services, use contractors with successful past performance,
promote competition, minimize administrative operating costs, conduct business with
integrity, fairness, and openness, and fulfill public policy objectives.!!!

Fifty-three parts of the FAR cover many procurement issues, including contractor

qualifications, types of contracts, small business programs, and federal supply

195 The 2000 Model Procurement Code for State and Local Governments, AMERICAN
BAR ASSOCIATION, at 7,
https://www.americanbar.org/content/dam/aba/administrative/public_contract law/pcl-
model-02-2000-code-procurement.pdf (last visited Jan. 7, 2022) (Section 1-301 defines
procurement as “buying, purchasing, renting, leasing, or otherwise acquiring any
supplies, services, or construction. It also includes all functions that pertain to the
obtaining of any supply, service, or construction, including a description of requirements,
selection and solicitation of sources, preparation and award of contract, and all phases of
contract administration.”).

196 FAR parts are available at https://www.acquisition.gov/browse/index/far.

197 Manuel et al., supra note 99, at 3.

18 14, at 5.

19 FAR 1.102-1; see generally Manuel et al., supra note 99.

0 FAR 1.102(a)(“The vision for the Federal Acquisition System is to deliver on a timely
basis the best value product or service to the customer while maintaining the public's trust
and fulfilling public policy objectives. Participants in the acquisition process should work
together as a team and should be empowered to make decisions within their area of
responsibility.”).

T'FAR 1.102.
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schedules.!!'? Specifically, Part 2 contains all the procurement terms applicable to the
entire FAR, and Part 52 contains solicitation provisions and contract clauses. The
Provision and Clause Matrix specifies all required and optional clauses for different
contracts.!!® Part 53 includes samples of contracting forms. FAR acquisition methods are
described in its various parts (e.g., FAR Part 12 (Commercial Items Acquisition), FAR
Part 14 (Sealed Bidding), and FAR Part 15 (Contracting by Negotiation)). One of the
most heavily regulated areas of the U.S. procurement system is contracting prices, which
is discussed throughout the FAR.!'* FAR Subpart 1.4 discusses the steps the government
must take to document deviations from the FAR guidance. Also, FAR Part 19 discusses
socio-economic programs like small businesses.!!?

In 2020, the United States spent more than $681 billion on government
contracts.!!® To effectively manage the spending of taxpayer money, the U.S. public
procurement system is laced with many stringent rules set out in the FAR to guide the
decision-making process.!!” Therefore, it is not surprising that the FAR is about 2,100

pages long, and many agencies have their own supplements as well.!'® Those rules reflect

"28ee generally Manuel el al., supra note 99 (The first six parts cover general
government acquisition matters, the next six parts cover acquisition planning and the rest
of the FAR covers other topics, such as simplified acquisition thresholds, large dollar
value buys, labor laws, contract administration, applicable clauses, and forms.).

113 See generally FAR 53.

14 See FAR 15.4; FAR 30; FAR 31; FAR 42.7; FAR 42.8; FAR 42.17.

11515 U.S.C. § 644(g)(a)(A)(i)(the government’s goal for small businesses is 23% of the
“total of all prime contract awards for each fiscal year.”)

16 Daniel Snyder, Federal Contract Spending: Five Trends in Five Charts, BLOOMBERG
GOVERNMENT (Jan. 6, 2020), https://about.bgov.com/news/federal-contract-spending-
five-trends-in-five-charts/ (last visited Jan 23, 2022)

17 See generally Manuel, el al., supra note 99; see e.g., FAR 5.303 FAR 14,4, FAR 9.1
(many regulations govern awarding to the lowest responsive, responsible bidder, and
advance notice requirements when publicizing upcoming contracts).

18 Manuel, et al., supra note 99, at 17.
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the historical experience of dealings between the government and contractors. The
purpose of the FAR is to ensure that all procurement systems functions in a consistent,
fair, and impartial matter.'!”

B. Compliance and Procurement Contracts

1. Compliance Rules that Apply to Procurement Contracts in General

A myriad of compliance regulations governs traditional FAR-based government
contracts that were developed to address historical issues of corruption and
misappropriation. The government manages its compliance risk and vulnerability not
only through the FAR implemented rules but also through various federal statutes that
will be discussed below. The FAR, which consists of thousands of pages, contains many
compliance rules and regulations. Specifically, subpart 3.101-1 states:

Government business shall be conducted in a manner above reproach and, except

as authorized by statute or regulation, with complete impartiality and with

preferential treatment for none. Transactions relating to the expenditure of public

funds require the highest degree of public trust and an impeccable standard of

conduct.!?°
The guiding principle is to ensure that every transaction carries public trust when
taxpayers’ money is expended. The statutes and regulations discussed below encompass

the reasons for these statutes and why they were promulgated - to ensure public

confidence in a procurement process.

"9 Introduction to the Federal Acquisition Regulation (FAR), FEDERAL DEPOSIT
INSURANCE CORPORATION, at 5, https://www.fdic.gov/about/diversity/sbrp/45.pdf (last
visited Jan. 14, 2022).

120 FAR 3.101-1.
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There are a set of statutes and regulations that control government personnel's
conduct participating in the procurement process.'?! Examples of multiple FAR clauses
and regulations that protect the government are listed below:

e The proposal process is highly formulaic and heavily regulated, with many
prescriptive clauses.!??

e The law requires contractors to certify their proposal representations.'??
FAR 31.201-3 and 31.201-2 define price reasonableness and cost
allowability,'?* while FAR 15.403-4 requires certified cost or pricing data
from a prospective contractor to verify that the government is getting a fair
and reasonable price.!?>

121 See e.g., 41 U.S.C. § 2101-2107 (FAR 3.104 implements the Procurement Integrity
Statute); 18 U.S.C. § 207 (Restrictions on former officers, employees, and elected
officials of the executive and legislative branches); 18 U.S.C. § 208 (Conflicts of
Interest); DFARS 252.203-7000 (Requirements Relating to Compensation Of Former
D.O.D. Officials); FAR 52.203-13 (Contractor Code of Business Ethics); Whistleblower
Protections (FAR 52.203-17; FAR 3.908; 41 U.S.C. § 4712).

122 See e.g., FAR 9.103 (Present Responsibility of Contractor); FAR 52.203-13 (requiring
a code of business ethics and conduct upon award of contract or subcontract over $5.5
million with a performance period of at least 120 days; FAR 3.303(b) (requiring
government contracting officers and agencies to watch for potential antitrust violations
by companies bidding on government contracts and to report collusive activity to the U.S.
Attorney General and the agency responsible for contractor suspension and debarment.).
123 See e.g., FAR 52.203-11 (Certification and Disclosure Regarding Payments to
Influence Certain Federal Transactions); FAR 52.209-5 (Certification Regarding
Debarment, Suspension, Proposed Debarment); FAR 52.219-1 (Small Business Program
Representation); FAR 52.222-25 (Affirmative Action Compliance); FAR 52.230-1 (Cost
Accounting Standards Notices and Certification); FAR 52.203-2 (Certificate of
Independent Price Determination).

124 FAR 31.201-3 (“A cost is reasonable if, in its nature and amount, it does not exceed
that which would be incurred by a prudent person in the conduct of competitive business.
Reasonableness of specific costs must be examined with particular care in connection
with firms or their separate divisions that may not be subject to effective competitive
restraints. No presumption of reasonableness shall be attached to the incurrence of costs
by a contractor. If an initial review of the facts results in a challenge of a specific cost by
the contracting officer or the contracting officer's representative, the burden of proof shall
be upon the contractor to establish that such cost is reasonable.”).

125 See 10 U.S.C. 2306a, Truthful Cost or Pricing Data Act, formerly titled Truth in
Negotiations Act (TINA).
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e The Cost Accounting Standards (CAS) also ensure consistency in
accounting for contracts.!26

e Additionally, the Christian Doctrine states that contracts must comply
with all applicable FAR clauses, whether clauses are actually incorporated
into the contract or not.!?’

2. Bid Protest System

The Competition in Contracting Act of 1984 (CICA) states that executive
agencies must acquire property and services “in the most timely and efficient manner.”!23
The statute created “a bid protest system intended to balance the proprietary interests of
industry against the public’s interest in timely and cost-effective procurement.”?° The
bid protest system ensures that government officials create and maintain official records
associated with the formation and administration of procurement contracts.!3° In fact, the
bid protest system serves as an audit of the government procurement system while
verifying and confirming that government officials follow and comply with all the
regulations and laws. !3!

Bid protests can be filed in one of the three authorized forums: (1) agency, (2)

General Accounting Office (GAO), or (3) in court (U.S. Court of Federal Claims).

Procedures at each forum are very different. Bid protest adjudication is a controversial

126 See FAR 52.230-2 (the contractor must disclose its cost accounting practices, follow
its disclosed cost accounting practices consistently for all federal contracts, comply with
applicable CAS standards, and agree to price adjustments for the impact of any changes
in cost accounting practices.).

127 See G.L. Christian and Associates v. United States, 312 F.2d 418 (Cl. Ct. 1963).

128 10 U.S.C.A. § 2301(a).

129 Roger J. McAvoy, Bid Protest - Balancing Public and Private Interests, 34 A.F. L.
REV. 227, at 227 (1991).

130 McAvoy, supra note 129, at 235

131 4
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topic because, on the one hand, it is a reason for a much slower acquisition process,'3? but
on the other hand, it makes the system more transparent. '
i. Government Accountability Office

The GAO is considered the most popular forum to guard the competition aspect
of the procurement system.!** The GAO hears bid protests involving federal
procurements.'>> CICA formally provided the GAO with the authority to resolve bid
protests, a power the GAO had informally exercised since 1920.!3¢ The bidder or offeror
has to file its protest regarding solicitation issues before the submission of bids or
proposals.'*” The award process can be challenged after the award within ten days of
when the protester knew or should have known of the grounds of the protest unless a

debriefing is required.!*® Even though the GAO only takes 100 days to adjudicate the

case, the GAO Guide requires the agency to produce its report within 30 days, while only

132 See generally, Daniel 1. Gordon, Bid Protests: The Costs Are Real, but the Benefits
Outweigh Them, 42 PUB. CONT. L.J. 489 (2013); Carol Cordell, Drowning in Protests:
Can agencies Stem the Rising Tide?, FEDERAL TIMES,
https://www.federaltimes.com/acquisition/2017/07/28/drowning-in-protests-can-
agencies-stem-the-rising-tide/ (last visited Jan. 7, 2022).

133 Yukins, supra note 18, at 87.

134 See htt/://www.gao.gov; see e.g., Michael J. Schaengold, et al, Choice of Forum for
Federal Government Contract Bid Protests, 18 Fed. Circuit B.J. 243 (2009) (discussing
the three bid protest forums.).

135U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-18-510, BID PROTESTS AT GAO: A
DESCRIPTIVE GUIDE 7 (2018) (It is important to remember that task order contracts are
not protectable below 6.5 million.)(emphasis added).

136 Competition in Contracting Act of 1984, Pub. L. No. 98-369, 98 Stat. 1175 (1984)
(codified as amended in scattered sections of Titles 10, 31, and 41 of the U.S.C.); Daniel
I. Gordon, In the Beginning: The Earliest Bid Protests Filed with the US General
Accounting Office, 13 PUB. PROC. L. REV. NA 147 (2004) (explaining that the GAO has
informally exercised jurisdiction over bid protests since the 1920s).

B7FE.g.,FAR 33.103(e).

38 FAR 33.103(e); 4 C.F.R. § 21.2.
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ten days are allowed for the protestor and/or intervenor to respond.!*® The remedy is
usually limited to the GAO’s recommendation about the defective competition, minimal
attorney fees, and the incurred bid and proposal costs.!*? The protester can still file its
protest in the U.S. Court of Federal Claims (COFC), where the court will review the case
de novo.
ii. Tucker Act and the U.S. Court of Federal Claims

COFC is an Article I court!*! that was originally established in 1855.14* Congress
passed the Tucker Act in 1887 and amended it through the Administrative Disputes
Resolution Act of 1996, expanding the jurisdiction of COFC.!** Now, the COFC has a
broad contracts bid protest jurisdiction'** in accordance with the Tucker Act, which

waived the government’s sovereign immunity.'4> The Tucker Act is only a jurisdictional

1394 CF.R. § 21.3; See generally, BID PROTEST AT GAO, supra note 135.

140 Yukins, supra note 18, at 89.

141 Ex parte Bakelite Corp., 279 U.S. 438, 451, (1929) (Article I courts “examine and
determine various matters, arising between the government and others, which from their
nature do not require judicial determination and yet are susceptible of it.”).

192 United States Court of Federal Claims: The People’s Court, U.S. COURT OF FEDERAL
CLAIMS,
https://www.uscfc.uscourts.gov/sites/default/files/uscfc_court history brochure 202103
25.pdf (last visited Jan. 15, 2022) [hereinafter USCFC History Brochure].

143 USCFC History Brochure, supra note 142, at 4; 28 U.S.C. § 1491(b)(1). Actions filed
on or after Dec. 31, 1996, Pub. L. No. 104-320, §§ 12(a), 12(b), 110 Stat. 3870, 3874
(1996), 28 U.S.C. § 1491(b)(1)-(4).

144 The general jurisdiction of the court is described in 28 U.S.C. § 1491.

14528 U.S.C. § 1491 (2011); the Tucker Act is codified at 28 U.S.C. § 1346 and 1491;
Brown v. United States, 105 F.3d 621, 623 (Fed. Cir. 1997).
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statute.!#¢ In fact, the COFC is the only federal court with jurisdiction over protests.'4’

The Act authorizes COFC to review violations of statute or regulation in connection with
a procurement or proposed procurement.'*® It is important to note that both the Federal
Acquisition Streamlining Act (FASA)'*° and the Tucker Act contains the phrase “in
connection with” a proposed or actual procurement. “Procurement” encompasses “all
stages of the process of acquiring property or services, beginning with the process for
determining a need for property or services and ending with contract completion and

closeout.”!30

146 28 U.S.C. § 1491; United States v. Mitchell, 445 U.S. 535 (1980) (Tucker Act is a
jurisdictional statute, it does not create any substantive right enforceable against United
States for money damages under 28 U.S.C.A. § 1491.); United States v. Borcherling, 185
U.S. 223, 231 (1902) (conforming that jurisdiction of the Court of Claims (now U.S.
Court of Federal Claims) extends throughout the United States); United States v. Bormes,
568 U.S. 6, 10 (2012) (stating in footnote 2 that district courts have concurrent
jurisdiction of “little Tucker Act” (28 U.S.C. § 1346) claims for money damages not
exceeding $10,000.).

147 Corel Corp. v. United States, 165 F. Supp. 2d 12, 28 (D.D.C. 2001) (Corel Corp. was
filed in a U.S. federal district court before the Administrative Dispute Resolution Act
terminated the U.S. federal district courts’ bid protest jurisdiction on January 1, 2001.
The case discusses the elimination of the bid protest jurisdiction of the federal district
courts.).

14828 U.S.C. § 1491(b)(1)(emphasis added) (the court can only “render judgment on an
action by an interested party objecting to a solicitation by a federal agency for bids or
proposals for a proposed contract, or to a proposed award or the award of a contract or
any alleged violation of statute or regulation in connection with a procurement or a
proposed procurement.”).

149 Federal Acquisition Streamlining Act (FASA), Pub. L. No. 103-355, 108 Stat. 3243
(1994) (codified as amended in multiple sections of Titles 10 and 41 of the U.S. Code).
The FASA provisions addressing jurisdiction over agency orders are codified for civilian
agencies at 41 U.S.C. § 4106(f) (2011) and the Department of Defense at 10 U.S.C. §
2304c(e) (2013). The FASA created a contracting vehicle for agencies to enter into open-
ended single

or multiple award task or delivery order contracts as indefinite-delivery/indefinite-
quantity (ID/IQ) contracts.

150 Distributed Sols., Inc. v. United States, 539 F.3d 1340, 1345 (Fed. Cir. 2008) (quoting
41 U.S.C. § 403(2)); Ramcor. Servs. Grp., Inc. v. United States, 185 F.3d 1286, 1289
(Fed. Cir. 1999) (“The operative phrase ‘in connection with’ is very sweeping in
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The Federal Circuit believes that the COFC has a “very sweeping in scope” pre-
and post-award bid protest jurisdiction.'>! When COFC reviews the agency’s
procurement decision, it applies the articulated in the Administrative Procedure Act
standard — whether the agency action was “arbitrary, capricious, an abuse of discretion or
otherwise not in accordance with the law.”!>? Plaintiff may obtain monetary damages if
the court finds that the government's decision was not rational or in violation of
regulation or procedure.!>* A Plaintiff may also ask for injunctive relief if he can show
that he suffered irreparable harm, which outweighs the harm to the government, and the

relief is in the public interest.!>*

scope.”); see also 41 U.S.C. § 111 (defining “procurement” to cover “all stages of the
process of acquiring property or services, beginning with the process for determining a
need for property or services and ending with contract completion and closeout™); but
see Cleveland Assets, L.L.C. v. United States, 883 F.3d 1378, 1382 (Fed. Cir. 2018)
(narrowing the COFC's § 1491(b)(1) bid protest jurisdiction to alleged violations of
“procurement statute[s]”).

51 Ramcor Servs. Group Inc. v. United States, 185 F.3d 1286 (Fed. Cir. 1999). The 1996
amendments to the Tucker Act, which gave the Court of Federal Claims jurisdiction to
consider pre-award and post-award bid protests for actions filed on or after December 12,
1996, did not supersede. Unified Architecture & Eng'g Inc. v. United States, 46 Fed. CI.
56, aff'd 251 F3d 170 (Fed. Cir. 2000).

15228 U.S.C. § 1491(b)(4); 5 U.S.C. § 706; Bean Stuyvesant L.L.C. v. United States, 48
Fed. Cl1. 303 (2000).

133 J.C.N. Constr. Co. v. United States, 60 Fed. Cl. 400, 405 (2004) (citing Impresa
Constr. Geom. Domenico Garufi v. United States, 238 F.3d 1324 (Fed. Cir. 2001)); see
also, PGBA LLC v. United States, 60 Fed. Cl. 196 (2004). PGBA LLC v. United

States, 60 Fed. Cl. 196, reh'g gr in part, reh'g denied in part, 60 Fed. CL.

567 and aff'd 389 F.3d 1219 (Fed. Cir. 2004); C.S.E. Constr. Co. v. United States, 58 Fed.
ClL. 230 (2003) (citations omitted); 28 U.S.C. § 1491(b)(2)).

154 United Int'l Investigative Servs. v. United States, 41 Fed. Cl. 312 (1998); Ceres Envil.
Servs. v. United States, 52 Fed. Cl. 23 (2002).
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C. Other Transactions Authority Background (OTs Context)

OTs became the preferred contracting vehicle for many nontraditional
contractors!> because many burdensome FAR or DFARS clauses did not apply.'*® Even
though OTs authority gained its popularity and notoriety only recently, its inception dates
back to the National Aeronautics and Space Administration (NASA) Space Act.!>’ The
Act authorized NASA in 1958 to “enter into and perform such contracts, leases,
cooperative agreements, or other transactions as may be necessary for the conduct of its

work and on such terms as it may deem appropriate.”!>® The Act was passed in response

15510 U.S.C. § 2302(9) (2012) (the original definition stated that a nontraditional defense
contractor is “an entity that is not currently performing and has not performed, for at least
[a] one-year period ... any contract or subcontract for the Department of Defense ....” i.e.,
companies that do not typically have contracts with the federal government. However,
many large contractors are still benefiting by joining consortiums.).

156 HR. Rep. No. 114-102, at 202 (2015) (HASC Report) (“[OTs authority] has been an
effective tool for research and development contracts, particularly for innovative
organizations like the Defense Advanced Research Projects Agency”); Rhys McCormick,
Department of Defense Other Transaction Authority Trends A New R&D Funding
Paradigm?, CENTER FOR STRATEGIC AND INTERNATIONAL STUDIES, at 2 (2020),
https://csis-website-prod.s3.amazonaws.com/s3fs-
public/publication/201207 McCormick DoD OTA.pdf (last visited Nov. 12, 2021)
(“Section 812 of the FY 2015 NDAA expanded the range of what types of prototypes
could be perused under an OTA, while Section 815 of the FY 2015 NDAA ‘expanded
DoD's OTA authority by making DoD's OTA authority permanent, modifying the
definition of a nontraditional defense contractor, and allowing DoD to issue follow-on
production contracts for OTA prototypes’.”).

157 National Aeronautics and Space Act of 1958, Pub. L. No. 85-568, § 203, 72 Stat. 426,
430 (1958); H.R. Rep. No. 85-1770 (May 24, 1958)(in response to the Soviet Sputnik
program “to close the gap.”)[hereinafter Space Act].

158 Space Act, supra note 157; Stan Soloway, Other Transactions Authorities: After 60
Years, Hitting Their Stride or Hitting The Wall?, IBM CENTER FOR THE BUSINESS OF
GOVERNMENT, at 52 (2021),
https://www.businessofgovernment.org/sites/default/files/Other%20Transactions%20Aut
horities.pdf (last visited Nov 11, 2021) (“While the term ‘other transactions’ is included
in the law, it was neither defined in the law nor discussed in any of the committee reports
or other relevant congressional documents.”).
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to the Soviet Union’s successful launch of Sputnik on October 4, 1975.1%° NASA needed
the means to surpass the Soviet Union in the space race.!¢® OTs were the means already
built into the Space Act by Congress.!¢!

GAO defines OTs as “legally binding instruments, other than contracts, grants, or
cooperative agreements that generally are not subject to federal laws and regulations
applicable to procurement contracts.”!%? The agencies that have the authority for OTs use
them for different purposes.'®® OTs are popular for their flexibility and pliability to the
needs of specific projects, contractors who want to participate in the projects, and the
government.!% Congress’s intent for OTs is to attract more nontraditional contractors to
do business with the government and speed up the process by excluding OTs from being
bound by traditional procurement laws and regulations.!®> OTs authority is codified in
Section 10 of United States Code (U.S.C.), Sections 2371 and 2371b.1%¢ OTs are “not

subject to the laws, regulations, and other requirements applicable to contracts, leases,

159 Paul G. Dembling, The National Aeronautics and Space Act of 1958: Revisited, 34].
SPACE L. 203, 203 (2008).

160 Dembling, supra note 159, at 208 (“The goal was to make and maintain this nation
preeminent in outer space activities.”).

16! Dembling, supra note 159, at 211.

12 Oracle America, Inc., supra note 1, at 1.

163 14

164 1. Elaine Halchin, CONG. RESEARCH SERV., R34760, OTHER TRANSACTION (OT)
AUTHORITY, 2 (2011) (“[b]y using an OT instead of a contract, an agency, and its partners
are able to develop a flexible arrangement tailored to the project and the needs of the
participants ...”).

165 See Richard L. Dunn, An Alternative to Business Acquisition As Usual, NATIONAL
DEFENSE MAGAZINE (Dec. 1, 2017),
http://www.nationaldefensemagazine.org/articles/2017/11/30/an-alternative-to-
acquisition-business-as-usual (last visited Nov. 21, 2021).

166 10 U.S.C.A. § 2371 (“basic, applied, and advanced research projects” (science and
technology) is covered under 10 U.S.C. § 2371), and prototype authority is covered under
10 U.S.C. § 2371D)).
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[and] cooperative agreements.”!¢” Currently, NASA actively uses OTs to contract with
the private industry to continue developing the technology needed for space
exploration.'®® However, NASA is not the only agency that has OTs authority. This thesis
will discuss mainly the Department of Defense's (DoD) OTs authority and its evolution.
1. Legislative History and Congressional Intent

The competition between the United States and the Soviet Union propelled many
industrial, technological, and even legislative developments that generated the tools and
the means needed for the race. In 1958, the same year Congress enacted the Space Act, it
also authorized DoD to engage with universities and not-for-profit organizations for
research through grants and cooperative agreements.!¢° The same year, Congress also
created the Advanced Research Projects Agency (ARPA), now known as the Defense
Advanced Research Projects Agency (DARPA), to assist DoD with research and
development (R&D) projects.!”® Nevertheless, this effort alone was not enough to solve
the already preexisting issues with traditional procurement contracts laced with a litany of

regulations.!”!

167 Dembling, supra note 159, at 211.

168 See Tiphany Baker Dickerson, Patent Rights Under Space Act Agreements and
Procurement Contracts: A Comparison by Examination of NASA's Commercial Orbital
Transportation Services (COTS), 33 J. SPACE L. 341, 342 (2007).

16910 U.S.C. § 2358; Department of Defense Reorganization Act of 1958, Pub. L. No.
85-599, 72 Stat. 520 (1958).

170 4 select History of DARPA Innovation, DARPA MIL,
https://www.darpa.mil/Timeline/index (last visited Dec. 29, 2021) (The DARPA website
indicates that the name was changed multiple times.).

71 Richard L. Dunn, DARPA Turns to "Other Transactions,” AEROSPACE AMERICA, at 33
(Oct. 1996),
https://acquisitioninnovation.darpa.mil/docs/Articles/Aerospace%20America%?20article%
20DARPAs$%200f%200Ts%201996.pdf (last visited Oct 15, 2021) (Mr. Dunn, who
served as DARPA's general counsel at that time, wrote “[c]haracteristics of the
government contract system that especially impact R&D includes a preference for cost-

28



For a while, NASA was the only agency with the authority to enter into OTs for
over 30 years.!”? Initially, NASA was hesitant to use OTs and continued to use traditional
procurement contracts until 1960, when the American Telephone and Telegraph Co.
(AT&T) needed assistance.!”> AT&T developed an active communications satellite but
needed NASA’s capability to launch it.!”* At that time, the Department of the Air Force
had already invested in two active communications satellites, and NASA had one passive
communications satellite. After AT&T approached NASA, the government decided to
cooperate with the private industry, knowing that it had already invested in similar
technology.!” Two years later, in 1962, NASA used the Space Act OTs authority
“Launch Service Agreement” to launch Telstar I.!7® Through this process, AT&T
developed and paid for the satellite and reimbursed NASA for its launch. This was the
first project where a military entity (Air Force), civilian agency, and private company
cooperated and created a significant scientific discovery, especially for modern

communications.!”’

reimbursement type contracting and a host of associated administrative and oversight
mechanisms. Government-unique accounting systems, cost principles, record keeping,
and certification requirements are imposed on defense R&D contractors. Contractor
purchasing systems must meet government requirements that discourage strategic
relationships between producers and suppliers. Various socio-economic policies that
seem meritorious individually are added to the contract system and together result in
lengthy contract clauses, government-unique practices, and certifications. The result is a
system that Sen. Jeff Bingham (D-N.M.) says 'spends millions to save thousands.”).

172 Soloway, supra note 158, at 52.

173 Richard L. Dunn, Admin, Other Transactions: Origins and Evolutions-Part 1,
STRATEGIC INSTITUTE FOR INNOVATION IN GOVERNMENT CONTRACTING (2018),
https://strategicinstitute.org/other-transactions/ot-origins-evolution-pt1/ (last visited Jan
21, 2022).
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Even though this business model helped to launch many more commercial
satellites on a reimbursable basis, the commercial industry needed more lift capacity as
more satellites were developed.!”® The government was concerned with investing more
money into this capability, knowing that it mainly served the private industry.!” A Space
Act OTs authority was a much-needed solution to this problem.!3? Under this OTA, the
responsibility of developing, technical monitoring, production, and financing was divided
among three players — Delta's manufacturer McDonnell Douglas, NASA, and potential
customer RCA.!3! This successful agreement not only created the Delta 3914 that was
continuingly used for many years but also became a model transaction for upgrades and
the Space Shuttle.!'®?

In 1982, Space Services International performed the first private launch from
Matagorda, Texas.!®? Again, multiple government and private parties were involved.!8*
The private company reimbursed NASA for acquiring a rocket monitor from a former Air
Force Minuteman I missile and refurbishing a similar one that NASA already had.'®> Two
years later, in 1984, Starstruck, Inc. conducted a completely privately developed vehicle
launch.'3¢ These launches under the Space Act OTs agreement paved the way for Space

X’s development of a reusable Falcon 9.!87 Now, NASA uses OTs creatively in many

178 Id
179 Id
180 Id
181 Id
182 Id
183 Id
184 Id
185 Id
186 Id
187 1d.
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different ways; some do not involve exchanging money.!® The most notable OTs are
Joint Endeavor Agreements that allow private citizens to use the Space Shuttle.'® NASA
was hesitant to use its OTs authority until DARPA led the way.!"?

In the late 1980s, DoD started to recognize its deficiencies in being able to

1 while overpaying for basic

acquire cutting-edge research and development projects
necessities.!”?> The Packard Commission Report on Defense Management'*? uncovered

many issues with the procurement system while also pointing out DARPA’s inability to

assist with DoD developmental projects stemmed from too much red tape.!** The

188 14
189 14

190 14

91 Michael Schrage, Computer Effort Falling Behind, W ASHINGTON POST, September 5,
1984, http://www.washingtonpost.com/archive/business/1984/09/05/computer-effort-
falling-behind/2391d030-266b-469f-a18e-d8d297f57fal/ (last visited Jan 22, 2022) (The
article discussed the inability to procure computers in 1984).

192 Soloway, supra note 158, at 52 (“In addition, many companies in the technology
sector lacked either the accounting systems to be eligible for government contracts or the
desire to set up the type of accounting system that would make them eligible.”); see e.g.,
Airon A. Mothershed, The $435 Hammer and $600 Toilet Seat Scandals: Does Media
Coverage of Procurement Scandals Lead to Procurement Reform, 41 PUB. CONTRACT L.
J. 855 (2012) (The article discusses the issues with the U.S. procurement system
highlighting that the DoD paid $435 for hummers and $600 toilet seats in the 1980s.);
after learning about inefficiencies in the DoD procurement system, President Regan
appointed Mr. David Packard to chair the Packard Commission in 1986, Historic
Documents of 1986, Cong. Q. (1987), Packard Commission Report on Defense
Management, 679 (1986) [hereinafter Packard Commission Rep.],
https://www.documentcloud.org/documents/2695411-Packard-Commission.html)
(“These problems are deeply entrenched and have developed over several decades from
an increasingly bureaucratic and overly regulated process. As a result, all too many of our
weapons systems cost too much, take too long to develop, and by the time they are
fielded, incorporate obsolete technology.”).

193 Packard Commission Rep., supra note 192.

194 See Packard Commission Rep, supra note 192, at 687 (“Developmental and
Operational testing have been far too divorced, the latter has been undertaken too late in
the cycle, and prototypes have been used and tested far too little. In their advanced
developmental projects, the Services too often have duplicated each other's efforts and
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recommendation in the Packard Report was to expand the procurement authority that
DARPA had beyond the traditional procurement contracts.!®> During the same time, in
the late 1980s and early 1990s, as the defense budget started shrinking, forty-four defense
contractors consolidated into six.!”® Those companies could not keep up with their high
overheads imposed by traditional government practices, and they could not quickly adapt
to commercial practices to survive.!” It was also discovered that most of the R&D was
done commercially and not through government expenditures as it was done in the
past.!?®

As a result, “[s]ection 251 of the National Defense Authorization Act for FY 1990
and FY 1991 expanded the OTAs from solely NASA to include DARPA on a two-year
trial basis.”!? The authority was only for “advanced research projects.”?*® DARPA

entered into its first OTs agreement with Gazelle Microcircuits in the spring of 1990 to

disfavored new ideas and systems. The Defense Advanced Research Projects Agency has
not had a sufficient role in hardware experimentation and prototyping.”).

195 Packard Commission Rep, supra note 192, at 689 (The recommendation in the report
stated that “[t]o promote innovation, the role of the Defense Advanced Research Projects
Agency should be expanded to include prototyping and other advanced develop merit
work on joint programs and in areas not adequately emphasized by the Services.”).

196 Richard, Dunn, Origins and Evolution of Other Transactions: Part 2, STRATEGIC
INSTITUTE FOR INNOVATION IN GOVERNMENT CONTRACTING (2018),
https://strategicinstitute.org/other-transactions/origins-evolution-ots-pt-2/ (last visited Jan
22,2022).

197 1d.

198 14

199 Soloway, supra note 158, at 52.; National Defense Authorization Act for Fiscal Years
1990 and 1991, Pub. L. No. 101-189, 103 Stat. 1359 (1989),
https://www.congress.gov/bill/101st-congress/house-bill/2461/text (“The Secretary of
Defense, in carrying out advanced research projects through the Defense Advanced
Research Projects Agency, may enter into cooperative agreements and other transactions
with any person, any agency or instrumentality of the United States, any unit of state or
local government, any educational institution, and any other entity.”).

20010 U.S.C. 2371.
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develop high-speed gallium arsenide components, which became the first “dual-use”
agreement.?! Section 2371’°s main goal was to facilitate dual use of technology, attract
commercial companies to innovate, and access cutting-edge technology without
traditional procurement burdens and overhead.?’? Following multiple successful OTs,
Congress added the OTs authority for prototype projects?’® via Section 845 of the FY 94
NDAA to the already existing DARPA's OTs authority for research and development
authorization.?** Armed with the OTs authority similar to NASA and now free from
traditional procurement regulations, DARPA started to “serve as the central research and
development organization of the Department of Defense with a primary responsibility to
maintain U.S. technological superiority over potential adversaries.”?%?

DARPA petitioned Congress for this authority in order to attract new industry

players for innovative cutting-edge projects and technology.?*® DARPA believed that

201 Richard Dunn, Origins and Evolution of Other Transactions — Part 3, STRATEGIC
INSTITUTE FOR INNOVATION IN GOVERNMENT CONTRACTING (2018),
https://strategicinstitute.org/other-transactions/origins-evolution-transactions-part-3/ (last
visited Jan 22, 2022).

202 Richard L. Dunn, Other Transactions Contracts: Poorly Understood, Little Used, 101
NATIONAL DEFENSE 763, 17 (2017), https://www.jstor.org/stable/27021794 (last accessed
Jan. 7, 2022).

203 National Defense Authorization Act for Fiscal Year 1994, Pub. L. No. 103-160, §
845(a), 107 Stat. 1547, 1721, 1722 (1993) (note to 10 U.S.C. § 2371); Dunn, supra note
171, at 35 (Even though Section 845 formally authorized DARPA to acquire prototypes,
the agency was already experienced in prototype procurements. “Perhaps the most
famous example dates back to 1961, when a test program sponsored by DARPA fielded
1,000 AR-15 rifles in Southeast Asia for six months. The AR-15 was the prototype for
the M-16.”).

204 National Defense Authorization Act for Fiscal Year 1994, Pub. L. No. 103-160, § 845,
110 Stat. 186 (1996); Soloway, supra note 158 at 52. (this prototype OTA was codified
into a separate section under 2371b in 2016).

205 See Department of Defense Directive 5134.10 (1995), available at
http://www.dtic.mil/ whs/directives/corres/html2/d513410x.htm.

206 Richard N. Kuyath, The Untapped Potential of the Department of Defense's Other
Transaction Authority, 24 PUB. CONT. L.J. 521, 527-28 (1995).
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new smaller companies or startups did not want to do business with the government
because of the burdensome nature and requirements of traditional procurement
contracts.?’” The initial authorization was a two-year pilot program for scientific research
that was later expanded to prototypes.?’® DARPA, with its new authority to utilize OTs,
still continues to play a crucial role to this day.?’® Nevertheless, in 1996 via Section 804
of the FY 97 NDAA, Congress authorized the DoD to use OTs to acquire prototypes of
weapons systems.>!°
2. Other Transactions Authority and its Evolution

Congress has revised OTs authority and associated statutes almost every few
years to constantly change, amend and shape its provisions showing that it is still a work
in progress. The OTs authority and the definitions of prototype projects evolved within
the last few decades after its initial Congressional grant.?!! As discussed in more detail

below, over time, multiple key features were added: cost-sharing requirements for

207 Kuyath, supra note 206, at 526.

208 National Defense Authorization Act for Fiscal Years 1990 and 1991, Pub. L. No. 101-
189, § 251, 103 Stat. 1352 (1989).

209 DARPA, Compendium of DARPA Programs, available at
htrp://www.darpa.mil/body/pdf/FINAL2003FactFilerevl.pdf. (DARPA lists a variety of
projects but also highlights its mission as “to maintain the technological superiority of the
U.S. military and prevent technological surprise from harming U.S. national security by
sponsoring revolutionary, high-payoff research that bridges the gap between fundamental
discoveries and their military use.”).

210 Pyb. L. No. 104-201, § 804(b), 110 Stat. 2605 (1996) (amending National Defense
Authorization Act for Fiscal Year 1994 Sec 845(a)), available at
https://www.govinfo.gov/content/pkg/PLAW-104publ201/pdf/PLAW-104publ201.pdf.).
211 National Defense Authorization Act for Fiscal Year 1997, Pub. L. No. 104-201, § 804,
110 Stat. 2422, 2605 (1996); National Defense Authorization Act for Fiscal Year 2002,
Pub. L. No. 107-107, § 822, 115 Stat. 1012, 1182 (2001); National Defense Authorization
Act for Fiscal Year 2006, Pub. L. No. 109-163, § 823, 119 Stat. 3136, 3387 (2006).
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traditional contractors, non-competitive follow-on production for successful OTs, a new
approval system for high-dollar OTs, and education and training requirements.?!2
Section 801 of the FY 2000 NDAA added the requirement that Comptroller
General has to review OTs for prototype projects in excess of $5,000.000.2!% Section 803
of the FY 2001 NDAA introduced the concept of cost-sharing and nontraditional defense
contractor definition.?!* The determination of whether the cost-sharing is appropriate is
based on the practicability standard.?!> Most dual-use projects where joint funding
contributes to their successful completion are deemed “practicable” under 10 U.S.C.
2371(e)(1)(B).2!® The OTs authority was also extended until September 30, 2004, in the

NDAA for the FY 2001.2!7 A follow-on production authority was created as well in

2001.2'8 Specifically, 10 U.S.C. 2371b(f) allows awarding a follow-on contract without

212 National Defense Authorization Act for Fiscal Year 2001, Pub. L. No. 106-398, §§
803, 804, 114 Stat. 1654, 1654A-205 (2000); National Defense Authorization Act for
Fiscal Year 2002 § 822, 115 Stat. at 1182; National Defense Authorization Act for Fiscal
Year 2006 § 823, 119 Stat. at 3387; National Defense Authorization Act for Fiscal Year
2018 § 863, 131 Stat. at 1494; S. Rep. No. 115-125, at 191 (2017) (“Congress required
several DoD organizations to develop, in collaboration with the Defense Acquisition
University, an OT curriculum of education, training, and experiential learning for DoD
personnel.”).

213 National Defense Authorization Act for Fiscal Year 2001, Pub. L. No. 106-398, §§
803, 804, 114 Stat. 1654, 1654A-205 (2000).

214 g

21510 USC 2371 (e)(1) (B)(“to the extent that the Secretary determines practicable, the
funds provided by the Government under...a transaction authorized by subsection (a) do
not exceed the total amount provided by other parties...”).

216 Richard Dunn, Cost Sharing Insights — Section 2371 Other Transactions, STRATEGIC
INSTITUTE FOR INNOVATION IN GOVERNMENT CONTRACTING (2017),
https://strategicinstitute.org/other-transactions/cost-sharing-insights-section-2371-
transactions/ (last visited Jan 22, 2022).

217 See Pub. L. No. 106-398, Sec 803(b), 114 Stat. 1654 (2000) (codified at 32 C.F.R. pt.
3); 10 USC 2371b(f)

218 Section 822 of the FY02 NDAA,
https://www.congress.gov/107/plaws/publ107/PLAW-107publ107.pdf
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competition as long as “competitive procedures” were used during the initial source
selection, and it was “successful.”?!” This issue continues to be highly controversial?2°
since there is not much guidance issued by the DoD.??! Section 823 of the FY 2006
NDAA added “dollar-value threshold review level” and made the Procurement Integrity
Act applicable to OTs.???

Congress continued to revisit OTs nearly every other year in the last decade as
well.??? In 2008, Section 824 of NDAA for FY 2009 22* “expanded the scope of the pilot
program,” and the “temporary authority was extended with a five-year sunset
provision.”?% In 2010, FY 2011 NDAA introduced “all options in dollar-value threshold

review levels.”??® Section 863 of FY 2013 NDAA, extended again its initially granted in

Section 845(i) of FY 1994 NDAA temporary authority.??” In 2014, Congress yet again

21910 USC 2371b(f).

220 M.D. Helicopters, Inc., B-417379, April 4, 2019, 2019 WL 1505296.

221 Definitions and Requirements for Other Transactions Under Title 10, United States
Code, Section 2371b Memorandum, dated November 20, 2018, DEFINITIONS-AND-
REQUIREMENTS-FOR-OTHER-TRANSACTIONS-UNDER-TITLE-10_USC_S....PDF,
HTTPS://AAF.DAU.EDU/WP-CONTENT/UPLOADS/2018/11/DEFINITIONS-AND-REQUIREMENTS-
FOR-OTHER-TRANSACTIONS-UNDER-TITLE-10_USC_S....PDF (LAST VISITED JAN 22,
2022).

222 National Defense Authorization Act for Fiscal Year 2006, Pub. L. No. 109-163, § 823,
119 Stat. 3136, 3387 (2006) (The Procurement Integrity Act prohibits the release of the
information used during source selection).

223 See OT Authority History, DEFENSE ACQUISITION UNIVERSITY,
https://aaf.dau.edu/aaf/ot-guide/history/(last visited Jan 17, 2022).

224 Public Law 110-417, https://www.govinfo.gov/content/pkg/PLAW-
110publ417/html/PLAW-110publ417.htm

225 Catherine L. Stevens, An Analysis of the Department of Defense’s Use of Other
Transaction Authority (10 U.S.C. 2371), at 19 (2016),
https://apps.dtic.mil/sti/pdfs/AD1026827.pdf (last visited Oct 21, 2022).

226 National Defense Authorization Act for Fiscal Year 2011, Pub. L. No. 111-383, § 826,
124 Stat. 4137 (2011); Id.

227 National Defense Authorization Act for Fiscal Year 2013, Pub. L. No. 112-239, 126
Stat. 1632 (2013).
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augmented and expanded the OTs originally created authority by adding the “enhancing
the mission effectiveness of military personnel” language while deleting the definition of
“weapons or weapons systems used by the Armed Forces.”??8 Also, it allowed small
businesses to participate in OTs without cost-sharing requirements.??” Congress finally
made OTs authority permanent for DoD in 2016.23 A follow-on production was also
added to the OTs authority when “all significant participants in the transaction other than
the federal government are small businesses or nontraditional contractors,” in addition to
the definition of nontraditional defense contractors being changed.?3!

D. Compliance and Anti-Corruption Framework and Ecosystem

Compliance is frequently characterized as an expensive and burdensome way of
doing business with the government. Nevertheless, even most commercial companies
have compliance programs. It is also essential to understand that many compliance
regulations are not imposed just to create unreasonable barriers but ensure public trust
and accountability of taxpayers’ money. Moreover, compliance rules compel conduct that
leads to “minimization of costs or damages to either party whether these are associated
with potentially inadvertent behavior or deliberate violations while seeking more

opportunistic engagements.”?3? The focus is to facilitate the “targeted” behavior through

228 National Defense Authorization Act for Fiscal Year 2015, Pub. L. No. 113-291, § 812,
128 Stat. 3292 (2015); Stevens, supra note 225, at 109.

229 Stevenson, supra note 225, at 19.

23010 U.S.C. § 2371b; National Defense Authorization Act for Fiscal Year 2016, Pub. L.
No. 114-92, § 815, 129 Stat. 726, 893 (2015).

231 National Defense Authorization Act for the Fiscal year 2016, Pub. L. No.114-92, 129
Stat. 727 (2016).

232 Guido Governatori, et al., On Compliance of Business Processes with Business
Contracts, BRISBANE, QLD 072, AUSTRALIA, at 2 (2007).
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compliance with processes and regulations.?** That is why many extensive regulatory
principles were developed to focus on “preventing bribery, corruption, and conflict of
interest.”23

Professor Jessica Tillipman, Assistant Dean for Government Procurement Law
Studies, Government Contracts Advisory Council Professorial Lecturer in Government
Contracts Law, Practice & Policy,>*® developed a government procurement anti-
corruption and compliance framework, known as the U.S. Government Procurement
Anti-Corruption Ecosystem.?*¢ She believes that such tools as transparency, oversight,
bid challenges, ethics, civil and criminal enforcement, debarment, contractor compliance,
whistleblower protections and rewards, and encouraging disclosure will help to mitigate
corruption and compliance issues.?*” Transparency ensures that “the public is aware of
how their money is being spent.”?*® That is why such agencies as GAO, the Office of

Inspector General, and the Department of Justice not only conduct investigations but also

publish their reports.?*” The same organizations with their overlapping authorities are also

233 Governatori, supra note 232, at 2-3.

234 Nishat Ruiter, Understanding Implications of Compliance to Government

Contracts, INT'L. IN-HOUSE COUNSEL J. 2 853, at 854 (2008).

235 The full biography is located on https://www.law.gwu.edu/jessica-tillipman.

236 Jessica Tillipman, Before the House Committee on Oversight and Reform, 14, 2.
Testimony of Jessica Tillipman Assistant Dean for Government Procurement Law Studies
Before the House Committee on Oversight and Reform

McKinsey & Company’s Conduct and Conflicts at the Heart of the Opioid Epidemic,
OVERSIGHT.GOV, at 2,
https://oversight.house.gov/sites/democrats.oversight.house.gov/files/Tillipman%?20Testi
mony.pdf (last visited May 5, 2022); Jessica Tillipman, Anti-Corruption and Compliance
Class/Botswana U.S.T.D.A. Virtual GPI Training Series for Botswana - Session #7
Government Procurement Risk Mitigation Ecosystem (Mar. 11, 12, 2022) (transcript with
the author).

27 Tillipman, supra note 236.
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part of the oversight process to confirm that all the necessary and applicable rules are
being followed.?4?

Bid challenges tools, even though they are unique to the government procurement
system, safeguard the competition process.?*! This compliance tool helps ensure that
government officials obey all the applicable rules and regulations through competition
challenges.?*? Domestic corruption and ethics laws “govern the conduct and behavior of
government officials.”?** These laws apply to all civil servants and are not just limited to
procurement officials.?** Ethics laws regulate government employees’ behaviors by
imposing strict guidelines regarding gifts and hospitality, financial disclosures, and
conflicts of interests, just to name a few.?*> Many conducts of actual impropriety are
strictly prohibited. Civil and criminal liability enforcement tools are used to combat
egregiously unethical behavior.?4¢

Contractor compliance is one of the newest additions to Prof. Tillipman’s
ecosystem. There are many emerging global standards and expectations of what is
expected from companies that do business with governments. These standards include
internal controls, ethics, and compliance programs. These internal programs are
important because they are focused on the self-reporting of wrongdoing. Taxpayers rely
on contractors to correctly and accurately self-certify a lot of information and data

submitted to the government without violating the False Claims Act (discussed below).

240 1d.
241 1d.
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Contractor compliance continues to play a powerful role within Prof. Tillipman’s
ecosystem. The purpose of shifting compliance requirements to contractors and making
them play a more integral role in the process is because the government does not have an
infinite amount of resources to police every single contract. However, it can still enforce
various laws and regulations through the False Claims Act. The government also enforces
antitrust violations to block collusion and other anti-competitive behaviors. The
government frequently facilitates many prosecutions through self-reporting and
whistleblowing procedures.
II1. Analysis

Both the government and private industry often favor OTs.?*” In fact, many
contractors do not want to do business with the government through traditional
procurement contracts strictly governed by the FAR and DFARS.?*® A common critique
of the conventional system is that it is too slow and expensive with excessive
oversight.?*® The main benefit of OTs is their inherent flexibility, which allows the
government to attract companies that have never done business with the government and,

thus, acquire innovative and contemporary technology faster.?°° OTs enable contracting

247 Gueyan Gunasekara, Other Transaction Authority: NASA’s Dynamic Acquisition
instrument for the Commercialization of Manned Spaceflight or Cold War Relic, PUB.
CONT. LJ 40, at 899 (2010).

248 See Nancy O. Dix et al., Fear and Loathing of Federal Contracting: Are Commercial
Companies Really Afraid to Do Business with the Federal Government? Should They
Be?,33 PuB. CONT. L.J. 5, at 9 (2003).

249 See Richard L. Dunn, An Alternative to Business Acquisition as Usual, NATIONAL
DEFENSE MAGAZINE (Dec. 1, 2017),
http://www.nationaldefensemagazine.org/articles/2017/11/30/an-alternative-to-
acquisition-business-as-usual.

230 Armani Vadiee, at al., The Federal Government’s “Other Transaction”

Authority, THOMSON REUTERS BRIEFING PAPERS—SECOND SERIES 18.5, at 2 (2018).
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parties to start from scratch without any prescribed clauses and design their contractual
relationships as they see it fit.2>! OTs are tailored to specific projects and companies that
intend to be a part of separate agreements.?>? The risk and obligations are negotiable, and
liabilities are divided among parties through mutually created clauses in the contract,
making OTs attractive, especially for non-traditional government contractors.?>?
However, flexibility and speed frequently come at the expense of compliance,
transparency, and oversight.

Nevertheless, even traditional FAR-based procurement contracts are not immune
to fraud, waste, and abuse. Despite constant vigilance and built-in FAR required
oversight and compliance provisions, fraud remains a persistent issue, even for traditional
procurement contracts.?>* Approximately, one in five of the DoD OIG’s ongoing
investigations in 2020 were related to contract fraud.?*> According to the DoD’s 2019
Report to Congress, over $6.6 billion was recovered from defense-contracting fraud cases
during FY 2013 through 2017. Compliance and oversight remain essential measures to

ensure that “[t]axpayers ... get what they paid for.”?%¢

21 Dix, supra note 252, at 33.

252 Lopes, supra note 10, at 43.

253 14

234 1.S. GOV’T ACCOUNTABILITY OFFICE, GAO-21-309, DOD FRAUD RISK
MANAGEMENT: ACTIONS NEEDED TO ENHANCE DEPARTMENT-WIDE APPROACH,
FOCUSING ON PROCUREMENT FRAUD RISKS 1 (2021).

255 Semiannual Report to Congress, U.S. DEPARTMENT OF ENERGY OFFICE OF INSPECTOR
GENERAL, at 4,
https://www.energy.gov/sites/default/files/2020/05/f75/Semiannual%20Report%20t0%20
Congress%2010-19t0%203-31.pdf (last visited Jan. 15 2022).

256 Andrew MclIntosh, Boeing-Owned Insitu to Pay $25M to Settle Complaint that it Sold
Drones with Used Parts, PUDGET SOUND BUSINESS JOURNAL,
https://www.bizjournals.com/seattle/news/2021/01/12/boeing-insitu-drones-false-claims-
doj-settlement.html (last visited Feb. 13, 2022)(“Boeing-owned drone maker Insitu Inc.
... will pay $25 million to settle allegations that it violated the False Claims Act by
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There is already a growing concern, particularly with the DoD, of not being able
to properly audit or account for taxpayers’ money with the use of OTs. Continued issues
of oversight and transparency are documented in the GAO’s DoD Financial Management
Report released on October 20, 2020.257 Almost a year later, on September 20, 2021, the
GAO published its report “DOD Fraud Risk Management: Actions Needed to Enhance
Department-Wide Approach, Focusing on Procurement Fraud Risks” (GAO-21-309),
where it “concluded that DOD needed to take additional actions to enhance its approach
to procurement fraud risks.”?*® In response, legislators proposed the Audit the Pentagon
Act of 2021, which, if passed, would have required DoD components that fail to pass an
audit to forfeit 1% of its budget.?>® Various DoD components are already cognizant of the

fraud issues and have implemented different strategies to combat those shortcomings.?%°

knowingly submitting materially false cost and pricing data for multiple contracts it won
with the U.S. Special Operations Command (SOCOM) and U.S Navy.”)

27U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-21-157, DOD FINANCIAL MANAGEMENT:
CONTINUED EFFORTS NEEDED TO CORRECT MATERIAL WEAKNESS IDENTIFIED IN
FINANCIAL STATEMENT AUDITS 5 (2021).
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WASHINGTON TECHNOLOGY, https://washingtontechnology.com/opinion/2021/12/what-
you-need-to-know-as-dod-ramps-up-procurement-fraud-investigations/355492/ (last
visited Mar 6, 2022).

259 Bill Chappell, The Pentagon Has Never Passed An Audit. Some Senators Want To
Change That, NPR, May 19, 2021, https://www.npr.org/2021/05/19/997961646/the-
pentagon-has-never-passed-an-audit-some-senators-want-to-change-that (last visited Jan
30, 2022) (“The Pentagon and the military industrial complex have been plagued by a
massive amount of waste, fraud and financial mismanagement for decades. That is
absolutely unacceptable,” said Sen. Bernie Sanders, I-Vt., who co-sponsored the bill with
Sen. Chuck Grassley, R-lowa, along with Sens. Ron Wyden, D-Ore., and Mike Lee, R-
Utah.).

260 See e.g., Joint MOU Targets Fight Against Acquisition Fraud and Corruption, OFFICE
OF SPECIAL INVESTIGATIONS, https://www.osi.af.mil/News/Article-
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With the heightened focus on government contracts, it is only logical to examine
where OTs fall on the spectrum of vulnerability: are we one scandal away from Congress
trimming back this authority? “The head of the Section 809%¢! panel says Congress will
peel back the Defense Department's ability to use other transaction agreements if it
doesn’t reign in the ‘abuse’ of such agreements.”?%? This section will analyze OTs
through Prof Tillipman’s anti-corruption and compliance framework/ecosystem discussed

above.23

However, not every single tool of Prof Tillipman’s ecosystem will be used to
analyze OTs; but instead, the abbreviated version will be used based on the principles

articled in the background section. OTs will be analyzed based on three pillars: (1) the

Law Domain, and the Commander, Air Force Office of Special Investigations signed a
Memorandum of Understanding on July 8, 2021, agreeing to recognize that acquisition
fraud and corruption is the DAF’s top priority and decided to join the means to fight it.
“This joint agreement with our vital departmental partners will provide the critical team
approach to detecting and mitigating fraud at the departmental and installation levels,”
said AFOSI Commander, Brig. Gen. Terry L. Bullard. “History has shown us that the
more aggressively all the stakeholders in fraud prevention and detection work together,
the healthier our ability to both root out fraud wherever it may be and also deter others
who might be considering it.”).

261 Section 809 Panel — Defense Technical Information Center,
https://discover.dtic.mil/section-809-panel/ (last visited May 7, 2022) (“The Advisory
Panel on Streamlining and Codifying Acquisition Regulations (Section 809 Panel) was
created in Section 809 of the FY 2016 National Defense Authorization Act (Public Law
114-92)”.).

262 Section 809 Panel Chair Warns Against 'Abuse’ of Other Transaction Agreements,
2019 WLNR 30050812 (West Law).

263 Tillipman, supra note 236; Seeking an Edge over Geopolitical Rivals, Pentagon
Exploits an Obscure Regulatory Workaround, Washington Post,
http://www.washingtonpost.com/business/2019/10/18/seeking-an-edge-over-geopolitical-
rivals-pentagon-exploits-an-obscure-regulatory-workaround/ (last visited Feb 26, 2022)
(“’Contractors and the government alike don’t really like the [federal acquisition]
regulation. It costs money to comply with all of it,” said Franklin Turner, a government
contracts attorney with the D.C. law firm McCarter & English. ‘On the other hand,
regulations are there for a reason: to ensure full and open competition, to ensure everyone

% 9

is playing by the rules’.”).
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government’s responsibility to ensure transparency and oversight, (2) bid
challenge/judicial oversight, and (3) contractor compliance.
A. Government’s Responsibility
1. Transparency

Congress’s expansion of OTs authority and the application shows acceptable
tolerance for risk in light of the current near-peer competitive environment when demand
for cutting-edge and next-generation technology is high.2% Congress ties DoD’s overall
warfighting mission success to acquiring the technology needed through OTs.?%3
Congress directed the Secretary of Defense to show continued support for using OTs
authority R&D projects.?®® However, Congress began expressing concerns with the OT’s
“lack of transparency,” especially with follow-on projects in the DoD Appropriations Act
0f 2019.257 The Act imposes more reporting requirements on DoD to provide Congress

with a quarterly listing of each active OTs agreement with its budget implications and

funding.?6®

264 S, Rep. No. 115-125, 2017, at 190 (“Making use of OTAs, and their associated
flexibility may require senior leaders and Congress to tolerate more risk . . . Such risks
can, and should, be mitigated through various means from oversight to program design
and acquisition strategies.”).

265 S, Rep. No. 115-125, 2017, at 190 (“Encouraging and supporting the Department of
Defense to use proven innovative procurement processes such as OTAs for funding
agreements under the small business programs will both enhance the mission
effectiveness of the Department and help accomplish the mission of the programs.”).

266 S, Rep. No. 115-125, 2017, at 191 (“The Secretary of Defense to establish a
preference for using transactions other than contracts, contracts, cooperative agreements,
and grants for Science and Technology, prototyping, and experimental purposes pursuant
to sections 2371, 2371b, and 2373 of title 10, United States Code.”).

267 Pub. L. 115-245; Soloway, supra note 158, at 53.

268 Department of Defense Appropriations Act, 2019, Pub. L. 115-245, at 153-154,
established additional reporting requirements House of Representatives, Report of the
Committee on Armed Services on H.r. 5115. 115th Congress, Report 115-676 (15 May
2018), https://www.congress.gov/115/crpt/hrpt676/crPt-115hrpt676.pdf.
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The Oracle JEDI protest highlighted the issue of transparency and OTs.2’

However, “[t]he problem was not with the OTA mechanism, which remains an essential
element of reforming Pentagon procurement. Rather the problem was a lack of
transparency with how the mechanism was employed.”?’? The data collection and
tracking of OT awards continue to be a significant problem with OTs.?’! As aptly stated
by Management thinker, Peter Drucker, “[y]ou can’t manage what you can’t measure.”’?
Transparency is vital because not measuring the efficiency and effectiveness of the
DoD’s use of OTs prevents assessing it thoroughly.
i. Accounting System

Government contracts “represent a substantial component of the U.S.
economy.”?”® To ensure that the government chooses its business partners wisely,
contracting officers (COs) routinely make “responsibility” determinations.?’”* COs are

entrusted with investigating whether a company has the financial, technical, and

organizational ability to fulfill the contract.?’”> The quality of external and internal

269 See generally Oracle Am., Inc., supra note 1, at 1.

270 Tim Greeff, How the US Can Put Its OTA Procurement Process to Best Use, FED
TIMES, (Mar.23, 2018), https://www.federaltimes.com/acquisition/2018/03/23/how-the-
us-can-put-its-ota -procurement-process-to-best-use

271 Moshe Schwartz and Heidi M. Peters, Department of Defense Use of Other
Transaction Authority: Background, Analysis, and Issues for Congress, DEFENSE AR
JOURNAL 27.1, at 11 (2020); U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-21-501,
COVID-19 CONTRACTING: ACTIONS NEEDED TO ENHANCE TRANSPARENCY AND
OVERSIGHT OF SELECTED AWARDS 5 (2021).

272 Management Thinker-Peter Drucker.

273 Delphine Samuels, Government Procurement and Changes in Firm Transparency, 96
The Accounting Review 401-430, 1 (2021), https://meridian.allenpress.com/accounting-
review/article/96/1/401/431277/Government-Procurement-and-Changes-in-Firm (last
visited Feb 13, 2022) (“[T]he U.S. government awards over $400 billion in contracts each
year; it is the single largest buyer of goods and services in the country.”).

274 FAR 9.104.

275 FAR 9.105 requires providing the documentation to justify the findings.
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reporting is essential for both parties.?’® One of the most important ways to ensure
transparency between parties is the Cost and Accounting Standards (CAS) system.?”’
Nevertheless, CAS requirements widely used for traditional procurement
contracts do not apply to OTs.2’® CAS is a system that allows the government to assess
whether the government receives what it needs at a fair price.?’” Without access to the
pricing data, the price reasonableness determination depends entirely on the agreement’s
officer’s business judgment and market research and understanding.?®® At the same time,
OTA auditing barriers prohibit verifying vendors’ claimed costs.?8! It is especially
concerning because many OTAs are cost-reimbursement contracts without typical cost

principles applied to account for taxpayers’ dollars.?%?

276 Samuels, supra note 273, at 11.(“More generally, detailed audits of internal controls
and accounting systems underlying incurred and estimated costs (e.g., billing, accounts
payable, labor timekeeping, etc.) also enhance the quality of internal information
processes, which are useful in producing numbers for external reporting.”).

277 1d.

278 FAR 15.403; the Cost Accounting Standards (48 C.F.R. Ch. 99; Perry v. Martin
Marietta Corp., 47 F.3d 1134, 1135 (Fed. Cir. 1995) (“the Cost Accounting Standards
(CAS) [are] a set of accounting standards for government contracts promulgated by the
Cost Accounting Standards Board (CASB).”); Truth in Negotiations Act (10 U.S.C.A. §
2306a; 41 U.S.C.A. §§ 3501-3509 (renamed “Truthful Cost or Pricing Data” statute).
279 Testimony: Watchdog Report Makes Case For Pentagon Reforms, PROJECT ON
GOVERNMENT OVERSIGHT, https://www.pogo.org/testimony/2022/01/testimony-
watchdog-report-makes-case-for-pentagon-reforms/ (last visited Jan 30, 2022).

280 Scott Amy, Other Transactions: Do the Rewards Outweigh the Risks?, PROJECT ON
GOVERNMENT OVERSIGHT, at 3, https://www.pogo.org/report/2019/03/other-transactions-
do-the-rewards-outweigh-the-risks/ (last visited Oct 2, 2021) (“[T]he Department of
Defense’s “Other Transactions Guide” specifically states that price reasonableness
“must” be determined; however, it goes on to add that “the [agreement officers] should
exhaust other means to establish price reasonableness before resorting to requesting cost
information [from the vendor].”).

281 Amy, supra note 280, at 4.

282 Id.; U.S. DEPARTMENT OF DEFENSE, D-2000-065, AUDIT REPORT: COST CHARGED TO
OTHER TRANSACTIONS 5 (1999), https://media.defense.gov/1999/Dec/27/2001715606/-1/-
1/1/00-065.pdf (last visited Jan. 9, 2022); Dave Donley, Other Transaction Authority
(OTA) — Is it Worth it?, RELIASCENT.COM (2018),
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However, many contractors do not wish to enter into traditional government
contracts because of the stringent CAS required for procurement contracts under FAR
Part 31.283 OTs allow the agreements officer to determine what is needed to satisfy the
transparency issue in place of the typical CAS.?®* Cost-sharing is another significant
difference and, thus, a potential issue. In the traditional FAR-based procurement
contracts, there are no cost-sharing options. However, the statute requires a conventional
contract to provide one-third of the cost of the OT system.?®> Not having access to the
pricing information may lead to speculation, guessing, and mistrust.?®¢ Arguably, any
method of accounting can be acceptable as long as it meets the purpose of the contract.?®’

After all, the purpose of any accurate accounting system, including the Generally

https://www.reliascent.com/government-contracting-blog/other-transaction-authority-ota-
is-it-worth-it (last visited Feb. 13, 2021).

283 Gregory J. Fike, Measuring “Other Transaction” Authority Performance Versus
Traditional Contracting Performance: A Missing Link to Further Acquisition Reform,
THE ARMY LAWYER 12, at 36 (2009)(quoting 1992 U.S. Congress, House of
Representatives Committee on Armed Services study)( “A 1992 congressional study
found that ‘[the] Defense Department provisions requiring compliance with the
Government Cost Accounting Standards and the Truth in Negotiations Act are serious
impediments to commercial companies wishing to sell to the department.’”).

284 See generally, Lopes, supra note 10.

28510 U.S.C. 2371b(d)(1)(D)(Acquiring Research by non-traditional Means); U.S. GOV’T
ACCOUNTABILITY OFFICE, GAO/NSIAD-96-11, DOD RESEARCH: ACQUIRING RESEARCH
BY NONTRADITIONAL MEANS 4 (1996), https://www.gao.gov/assets/nsiad-96-11.pdf, last
visited Jan 28, 2022) (“In the 72 projects we reviewed, recipients planned to contribute
about $1.39 in cash or in-kind contributions for each dollar provided by DOD”).

286 Aaron Gregg, Seeking an Edge over Geopolitical Rivals, Pentagon Exploits an
Obscure Regulatory Workaround, THE WASHINGTON POST (2019), https://www-
washingtonpost-com.proxygw.wrlc.org/business/2019/10/18/seeking-an-edge-over-
geopolitical-rivals-pentagon-exploits-an-obscure-regulatory-workaround/(last visited
Dec.30, 2022) ( “With an OTA contract, ‘there’s less transparency, less ability to assess
the fairness of pricing, less control over pricing...we’ve seen them used questionably’.”).
287 See FAR 17.
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Accepted Accounting Principles (GAAP)?38, is to show “an accounting of all assets,
liabilities, revenue, and expenses as well as extensive disclosures concerning the
company’s operations and financial condition.”?%
ii. Data Collection

Trust and transparency are essential for competition.?** However, correctly
reported OTA awards data is needed to analyze this authority. In 2019, despite the
Congressional Research Service (CRS) identifying persistent issues with the lack of
“authoritative data that can be used to assess OT effectiveness and better understand
broader trends associated with these agreements,”?! the same issue was highlighted in
the 2021 GAO report “COVID-19 Contracting: Actions Needed to Enhance

Transparency and Oversight of Selected Awards.”*? Some of the problems with OTs

transparency can be traced back to OTA regulations, and guidance is unclear and

288 US GAAP: Generally Accepted Accounting Principles, CFA INSTITUTE,
https://www.cfainstitute.org/en/advocacy/issues/gaap (last visited Mar. 29, 2022) (GAAP
is “a collection of commonly-followed accounting rules and standards for financial
reporting. The specifications of GAAP, which is the standard adopted by the U.S.
Securities and Exchange Commission (SEC), include definitions of concepts and
principles, as well as industry-specific rules. The purpose of GAAP is to ensure that
financial reporting is transparent and consistent from one organization to another.”).

289 A4 Resource Guide to the FCPA U.S. Foreign Corrupt Practices Act, CRIMINAL
D1VISION OF THE U.S. DEPARTMENT OF JUSTICE AND THE ENFORCEMENT DIVISION OF THE
U.S. SECURITIES AND EXCHANGE COMMISSION, at 47,
https://www.sec.gov/spotlight/fcpa/fcpa-resource-guide.pdf (last visited Feb. 11, 2022).
290 Schooner, supra note 17, at 104-05 (“procedures by which offerors and contractors
(and even the public at large) ensure that government business is conducted in an
impartial and open manner.”).

291 Schwartz and Peters, supra note 271, at 10.

292 GAO 21-501, surpa note 271, at 12 (“DOD, HHS, and DHS obligated at least $12.5
billion on COVID-19-related OTAs from March 2020 through March 2021, primarily to
help accelerate vaccine development and manufacturing. However, of that $12.5 billion,
at least $1.6 billion was underreported because HHS misreported its OTAs as
procurement contracts, while DOD and DHS did not accurately identify certain OTAs as
COVID-19-related”).
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confusing. The government’s workforce is insufficiently trained to use OTs and
adequately document their use.??> Without an appropriate and precise record management
system that tracks OTs, the government cannot be a transparent and reliable business
partner.

Despite the Federal Procurement Data System-Next Generation (FPDS-NG)***
being used as the “primary source for tracking data on contract obligations, including
other transactions for prototypes and follow-on production,” the system does not provide
accurate information in it.?> The government collectively, including the DoD, has been
attempting to remedy this issue by requiring to report “organizations involved; number of
transactions; amounts of payments; and purpose, description, and status of projects.”?%
Yet, the 2021 GAO report “COVID-19 Contracting: Action Needed to Enhance
Transparency and Oversight of Selected Awards” identified the same persistent reporting
issues.?®” One of the reasons why the OTs data is not being reported correctly is because

the FPDS-NG is more suited for FAR-based contract reporting than OTs.>*® The FPDS-

NG or any other system does not provide taxpayers with the “data about how OTAs are

293 See generally, U.S. DEPARTMENT OF DEFENSE INSPECTOR GENERAL OFFICE, DODIG-
2021-077, AUDIT OF OTHER TRANSACTIONS AWARDED THROUGH CONSORTIUMS 1 (2021).
294 FPDS-NG FAQ, https://www.fpds.gov/wiki/index.php/FPDS-NG_FAQ#TOC (last
visited Mar. 30, 2022) (FPDS-NG is a system where all contracts with estimated value of
$10,000 or more must be reported including every modification to those contracts,
regardless of dollar value).

295 Schwartz and Peters, supra note 271, at 10-11.; see also OUSD OTA Guide (2018), at
22 ("The [g]lovernment team must continue to report Prototype [Other Transactions] in
the Federal Procurement Data System-Next Generation located at
https://www.fpds.gov.").

2% Id. at 18.

27 GAO 21-501, surpa note 271, at 3 and 12.

298 See Amy, supra note 280, at 4, n. 27 (“At best, the “Federal Procurement Data System
- Next Generation” (FPDS) includes OTA information, but that data may not be complete
or updated in a timely fashion.”).
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used, any analysis of their costs, or how effective they have been in producing cutting-
edge technologies.”?® Having a system that is easy to use and agile enough to
accommodate the OTs reporting requirements will decrease transparency issues and
increase public trust.

Because transparency, accountability, and the ability to measure the effectiveness
of the OTs are challenging to achieve, it is also challenging to explain why “in the top
five [of OT awards recipients] are three of the world’s largest defense contractors:
Lockheed Martin Corp. ($350.5 million), Northrop Grumman Corp. ($271.8 million), and
Boeing Co. ($259.1 million)*?° instead of non-traditional contractors that OTs are aimed
at.3%! Without accurate reporting, it is hard to observe trends, analyze patterns, and solve
issues associated with OTs. We can only speculate as to why specific trends exist. One of
the explanations for this less than desired nontraditional contracts participation is that the
definition of the nontraditional vendor?? is ambiguous.’*®* Conversely, the involvement of
the large traditional government contractors, is a result of the broad definition of an

“entity” in 10 U.S.C. § 2302(9), the ability “to partner with firms who do not qualify for

299 Id. at 4.

300 A Closer Look at the Pentagon’s $2 Billion a Year OTA Pipeline, FEDERAL NEWS
NETWORK (2019), https://federalnewsnetwork.com/fiscal-2019-federal-contracting-
playbook/2019/01/a-closer-look-at-the-pentagons-2-billion-a-year-ota-pipeline-2/ (last
visited Mar 5, 2022).

301 Amy, supra note 280, at 5.

30210 USC Sec 2302(9)(defining “’nontraditional defense contractor,” with respect to a
procurement or with respect to a transaction authorized under section 2371(a) or 2371b of
this title, means an entity that is not currently performing and has not performed, for at
least the one-year period preceding the solicitation of sources by the Department of
Defense for the procurement or transaction, any contract or subcontract for the
Department of Defense that is subject to full coverage under the cost accounting
standards prescribed pursuant to section 1502 of title 41 and the regulations
implementing such section.”).

303 Amy, supra note 280, at 5.
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NDC status,” and 10 U.S.C. § 2371b(d)(1)(A) authority to award the OTs if “[t]here is at
least one nontraditional defense contractor or nonprofit research institution participating
to a significant extent in the prototype project,” but “significant extent” is left for a broad
interpretation.>** That could be rational for many traditional contractors operating within
consortium agreements. Without a proper reporting system and transparency, it is too
challenging to achieve oversight.
2. Oversight

The 2018 National Defense Strategy (NDS) pointed out that current near-peer
competition demands the speedy development of new weapons and technologies.??
“Delivering performance means we will shed outdated management practices and
structures while integrating insights from business innovation.”*% However, flexibility
does not mean the absence of any responsibility or oversight. The Project on Government
Oversight (POGO), an independent organization that investigates when the government
commits fraud, waste, and abuse,**” believes that this need for speed, no proper oversight,
and misreporting created fruitful soil for the OTs misuse “for questionable services-
management support, custodial/janitorial services, guard services, video surveillance,

background investigations, training (including ironically enough, ‘other transaction

304 Amy, supra note 280, at 6-7.

305 RONALD O’ROURKE, CONG. RESEARCH SERV., R43838, RENEWED GREAT POWER
COMPETITION: IMPLICATIONS FOR DEFENSE-ISSUES FOR CONGRESS 6 (2022).

306 O’Rourke, supra note 305, at 10; see also, Larrie D. Ferreiro, Qutperforming With
Doctrine, Not Science, DEFENSE ACQUISITION UNIVERSITY (2018),
https://safe.menlosecurity.com/doc/docview/viewer/docN9D4F7C2663274870c3ab660a9
04550466eabbb176f0b2c854900314022f107¢d4962d53632d9 (last visited Jan. 13. 2022).
307 About Project On Government Oversight (POGO), PROJECT ON GOVERNMENT
OVERSIGHT, https://www.pogo.org/about/ (last visited Apr 1, 2022).
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training for the office of procurement operations’), and canine teams.”*% To increase
Congressional oversight, Section 819 of the NDAA for FY 2020 required the Secretary of
Defense to submit reports regarding “the use of other [OTA] to carry out prototype
projects during the preceding fiscal year,” including a detailed description of the projects’
purpose, status, quantity.’? However, this reporting requirement has not been thoroughly
followed because OTs are not diligently tracked.?!® Additionally, DoD was able to escape
this notification requirement of 30 days before the award?!! by using the Coronavirus
Aid, Relief, and Economic Security Act (CARES)*!? Act’s more liberal reporting
standards during the Coronavirus disease (COVID-19) global pandemic.?!?

i. Consortiums*!*
FY 2018 NDAA also raised the approval threshold by 50% in 10 USC 2371b(a)

and clarified OTs approval levels.>!> DoD now fully uses its OTs authority for research

and prototype projects that were expressly awarded by Section 864.316 Section 864 also

308 Amy, supra note 280, at 11.

309 National Defense Authorization Act for Fiscal Year 2020, Pub. L. No. 116-92, §
819,133 Stat. 1198, 1488-89 (2019).

310 See generally, U.S. DEPARTMENT OF DEFENSE INSPECTOR GENERAL OFFICE, DODIG-
2021-077, AUDIT OF OTHER TRANSACTIONS AWARDED THROUGH CONSORTIUMS 1 (2021).
311 Pyb. L. No. 116-136, § 13006(b).

312 Pyb. L. 116-136, 134 Stat. 281 (2020) (The Act provided economic assistance due to
the financial impact of the COVID-19 pandemic, but Section 13006 loosened up DOD’s
reporting requirement of at least 30 days before prototype projects are awarded to a less
stringent “as soon as practicable” requirement.).

313 GAO-21-501, supra note 271, at 26-27.

314 AUDIT OF OTHER TRANSACTIONS, supra note 314, at 3 (defining “a consortium as an
association of two or more individuals, companies, or organizations participating in a
common action or pooling resources to achieve a common goal and can range from a
handful to as many as 1,000 members.”).

315 See Pub L. 115-91, §864, 131 Stat. 1283 (2017).

316 DOD, Other Transactions Guide for Prototype Projects § C1.1.1 (Jan. 2017),
https://acqnotes.com/wp-content/uploads/2014/09/Tab-5-OSD-OTA_Guide-17-Jan-2017-
DPAP-signature-FINAL-002.pdf (last visited Jan. 12, 2022).
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broadened the authority to award OTs to small business and research institutions while
expanding more opportunities for follow-on production by including subawards under
consortiums.

OTs are frequently awarded to a consortium, which is supposed to allow all
participants to have privity of contract with the government.®!” Consortiums are business
units set up around a specific area of interest or objective, such as space or cyber.?!® It
usually comprises multiple companies or educational institutions, and its makeup may
change every year.’!” “The total ceiling value of OTs contracts held by consortia or their
management companies, such as ATI [Advanced Technology International] or the
Consortium Management Group Inc., is currently $45 billion, compared to just over $3
billion for OTAs awarded directly to contractors.”*?° Conversely, traditional FAR-based
contracts only allow prime contractors to have privity of contract with the government;
thus, subcontractors do not have direct relationships with the government.??! Even though

some acquisition practitioners are uncomfortable with OTs, OTs are associated with

317 Department of Defense Ordnance Technology Consortium (DOTC), http://www.nac-
dotc.org/about_d otc.html; Energy Conversion Devices, Inc., Comp. Gen. Dec. B-
260514, June 16, 1995, 95-2 CPD ¢ 121 (discussing the award of OTA to the
consortium); (Webster’s dictionary definition of a consortium - “an agreement,
combination, or group (as of companies) formed to undertake an enterprise beyond the
resources of any one member.”).

318 Other Transaction Authority (OTA), ACQNOTES,
https://acqnotes.com/acqnote/careerfields/other-transaction-authority-ota (last visited Apr
1,2022).

319 14

320 4 Closer Look at the Pentagon’s $2 Billion a Year OTA Pipeline, supra note 300.

321 Erickson Air Crane Co. v. United States, 731 F.2d 810, 813 (Fed. Cir. 1984) (“The
government consents to be sued only by those with whom it has privity of contract, which
it does not have with subcontractors” (citing United States v. Johnson Controls, Inc., 713
F.2d 1541, 1550-52 (Fed. Cir. 1983)).
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better team building during projects and less “red tape.”3?? With the growing popularity
of using consortiums for OT awards, Congress developed new requirements. Section 833
of the NDAA for FY 2021 directs the DoD to disclose a list of the consortia used when
OTs opportunities are announced.*?* This initiative was supposed to make the process
more transparent and create a more straightforward oversight process.*?* However, based
on research and conversations with OTs practitioners, it is unclear if this directive has
been implemented or followed in practice.

Consortia OTs account for about 50% of all OTAs in FY 21, with about 20% of
OTs directly going to major traditional government contractors.>?* “$7.2 billion—more
than half of the $12.5 billion [received through the Cares Act in 2020] - was awarded
through a single consortium management organization, Advanced Technology
International, the contracts for which could only be seen and bid on by consortium
members.”¥?¢ Since a significant amount of money travel through consortium agreements,
it prompted both the GAO and DoD Inspector General (IG) to look into this specific

avenue of OT contracting. According to the GAO report, neither DoD nor HHS has an

322 Stevens, supra note 229, at 68.

323 William M. (Mac) Thornberry National Defense Authorization Act for Fiscal Year
2021,

H.R. 6395, 116th Cong. § 833 (2020).

324 Daniel Wilson, DOD Focus On 'Other Transactions' Shows Big Year Ahead, LAW360
(Feb. 20, 2018).

325 Eric Lofgren, Podcast: Other Transactions Authorities, ACQUISITION TALK (2022),
https://acquisitiontalk.com/2022/01/podcast-other-transactions-authorities/ (last visited
Mar 6, 2022).

326 Watchdog: COVID-19 Spending Using OTAs Had Less Oversight, Transparency Than
Usual, NEXTGOV.COM, https://www.nextgov.com/cio-briefing/2021/08/watchdog-covid-
19-spending-using-otas-had-less-oversight-transparency-usual/184253/ (last visited Mar
6,2022).
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oversight system for consortia OTs awards.??” Three executive federal agencies
collectively mischaracterized and misreported $1.6 billion.>?® Despite the GAO’s
recommendation about the importance of property reporting and transparency, “the DOD
stated it does not believe expending resources on system changes to FPDS-NG is
warranted.”3%’

The government dangerously lacks oversight of consortiums. The government
does not have access to consortium internal teaming agreements.>*° Even though OTs
were supposed to facilitate the privity of contracting among all members, consortiums are
set up similar to the Indefinite Delivery-Indefinite Quantity (ID/IQ)3*! contracts or the
FSS Schedule®*?, but the government is not a manager. “The [Consortium Management
Organization] CMO manages consortium membership by managing the application
process and collection of the membership fees.”*3 The CMO conducts half of the

procurement process generally performed by a contracting officer, which creates an issue

of shifting the inherent government function to the private sector without any oversight.

327 1d.

328 GAO-21-501, supra note 271, at 26-27 (“Overall, DOD spent at least $10.9 billion on
COVID response through OTAs, including the $7.2 billion noted above; HHS used the
procurement method to spend $1.6 billion; and DHS spent $57 million.”)

329 Watchdog: COVID-19 Spending Using OTAs Had Less Oversight, Transparency Than
Usual, supra note 326.

330 Audit of Other Transactions, supra note 310, at 3.

31FAR 16.501-2 (“Task-order contract means a contract for services that does not
procure or specify a firm quantity of services (other than a minimum or maximum
quantity) and that provides for the issuance of orders for the performance of tasks during
the period of the contract.”); 2021 Contract Attorney Deskbook, 6-12 (“ID/IQ contracts
are often referred to as umbrella or minimum quantity contracts that “permit ordering of
supplies or services as requirements materialize.”).

3322021 Contract Attorney Deskbook, 9-39 (“A FSS is a long-term indefinite delivery,
indefinite-quantity (ID/IQ) multiple award contract awarded by GSA [the General
Services Administration] to commercial vendors.”).

333 Audit of Other Transactions, supra note 310, at 3.
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For example, the CMO collects solicitation responses, assists members with solicitations,
selects members to perform the project after the base OTs agreements is awarded, and
oversees projects.’** However, how any of those functions are conducted is not
transparent or overseen by the government. It is important to note that the “cost of each
project includes the CMO management fee, which the Government pays the CMO based
on an agreed-upon percentage of the total project amount.”*3That means that technically
the CMO manager always has the incentive to select a member that would complete the
project for the highest and not the lowest price since it correlated with the CMO
management fee paid at the end.

Despite DoD Instruction 5010.403%¢ requiring a “comprehensive system of
internal controls,” the DoD IG “identified internal control weaknesses related to tracing
OTs awarded through a consortium, awarding OTs by applicable requirements,
negotiating CMO fees and the security of the information provided to consortium
members.”*7 Currently, there is a lack of guidance on how consortium members should
be vetted. More importantly, the internal process that each consortium uses is known,

which puts many agencies at risk for security breaches.?*® The GAO found that many of

334 Audit of Other Transactions, supra note 310, at 4.

35 14

336 Managers’ Internal Control Program Procedures, Department of Defense Instruction
5010.40 (2013); Manger’s Internal Control Program (MICP),
https://www.acq.osd.mil/pepolicy/Assurance SOA/SOA_ MICP.html (last visited Apr 2,
2022).( “The Manager's Internal Control Program (MICP) was established by Public Law
97-255, the Federal Mangers' Financial Integrity Act of 1982 (FMFIA) and was enacted
to ensure efficient and effective management of government resources to protect against
fraud, waste, and abuse.”).

337 Audit of Other Transactions, supra note 310, at 6.

338 Audit of Other Transactions, supra note 310, at 5 and 24 (“No DoD guidance requires
potential consortium members to register in SAM, which means that basic background
information, i.e., “exclusion from receiving Government contracts” is missing before the
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those violations are due to personnel training issues.’*° Additionally, “the DoD and the
Services did not issue any guidance on how contracting personnel should award or report
the individual projects awarded through consortiums.”*#° Even though Congress directed
the Secretary of Defense to submit a detailed report about OTs each year starting on 31
December, 2018, the Defense Pricing and Contracting (DPC) agency tasked with
preparing the report has not done it in time was consistently about a year late.>*!

The IG also found that contracting personnel did not follow all the applicable
rules and regulations and frequently did not “compete base OT awards to the maximum
extent practicable or maintained documentation.”#? That in itself creates a significant
competition issue knowing that contracting personnel do not safeguard the competition
appropriately and consortia internal processes are unknown to determine how fair the
selection process is. It makes the OTA process even more cryptic, secretive, and simply
the opposite of transparent. The main issue is that “[w]ithout competition or appropriate
documentation, the Government may not have received the best value or justified the use
of the OT authority.”**3 Because there is no oversight over consortiums, it is unclear
where taxpayers’ money goes.

ii. Agreements Officers Training and Ethics
Integrity and ethics are the cornerstones of the U.S. procurement system that

ensure the system protects public values and taxpayers’ money. Both traditional COs for

award itself. As a result, the IG uncovered that Army awarded an OT project to a
contractor from New Zealand without any approval.”)

339 Audit of Other Transactions, supra note 310, at 7.

340 Audit of Other Transactions, supra note 310, at 10.

341 Audit of Other Transactions, supra note 310, at 11.

342 Audit of Other Transactions, supra note 310, at 19.

343 Audit of Other Transactions, supra note 310, at 14.

57



FAR-based contracts and agreements officers for OTs must have contracting warrants
and follow extensive ethics regulations and requirements. “Agreements Officers for
prototype projects must be warranted DoD COs with a level of responsibility, business
acumen, and judgment that enables them to operate in this relatively unstructured
environment.”*** Even though FAR and DFARS clauses do not apply, agreements
officers tend to rely on FAR and DFARS provisions when it is not clear how to structure
OTs agreements.**> The FAR removes much flexibility from contracting officers, but
OTs bring it back.>*® Nevertheless, it does not matter how flexible or creative OTs are;
ethics rules still apply to all contracting professionals.

However, because some of the inherently governmental functions of contract
administration and formation are being shifted to consortium managers, ethical rules
typically apply to federal employees do not apply to them. They do not have to comply
with conflicts of interest requirements because 18 U.S.C. § 208 - Acts Affecting a
Personal Financial Interest only applies to government employees.**” “The U.S. Federal

Government has strict rules prohibiting government officials from accepting gifts,

344 DOD Guide § C1.3.2 (but also “well-versed in the FAR.”); Richard L. Dunn, Other
Transaction Agreements: What Applies?, THE NASH & CIBINIC REPORT 32.5, at3 (2018)
(“Interestingly, the definition of agreements officer (32 CFR § 3.4) does not require the
agreements officer to be a warranted Contracting Officer. These regulations are based on
§ 845, are out of date, and have been generally ignored since they were promulgated.”).
345 See generally, Soloway, supra note 158.

346 See JAMES F. NAGLE, A HISTORY OF GOVERNMENT CONTRACTING 516-17
(2d ed. 1999), at 8 (claiming that the standardized forms and clauses for contracts “now
pervade the procurement process and literally strip the contracting officer of discretion.
Contracting officers today are told what to do and how to do it, down to the most minute
detail.”).

34718 U.S.C.A. § 208(a).

58



hospitality, and other business courtesies common in the private sector.”**® Because
consortium managers are not government employees, hospitality and gift-giving rules do
not apply. They do not have to be aware of accepting improper gifts, sharing confidential
information, or abiding by any other ethics rules that COs have to follow. Additionally,
since there is a significant lack of guidance and training, contracting personnel are left
guessing most of the time or “implement [rules] differently... based...on their
interpretation of the guidance.”** It is clear that AOs have to have more business acumen
and expertise in “complex acquisition instruments” than what is typically required from
COs.%% Nevertheless, the IG found that each agency and service selects and trains AOs
differently. Still, it is clear that “without overall DoD training and guidance specific to
consortiums and AO requirements, AOs will continue to award OTs that are not by
applicable laws and regulations.”*! Also, contracting personnel may inadvertently create
security and ethics issues when they disclose too much information during the prototype
OT process when discussing deficiencies and solutions needed with consortiums.*>? For
example, during the IG investigation, one of the consortiums publicly posted the
information that the Navy contracting personnel only allowed for a limited release.>
The Project on Government Oversight (POGO) explicitly raised issues “about
contractors’ experience and knowledge levels, government methods to detect fraud,

waste, and abuse, and the level of requisite skills and training needed to develop and

348 Jessica Tillipman, Gifts, Hospitality & the Government Contractor, BRIEFING
PAPERS 14-7, at 2 (2014).

349 Audit of Other Transactions, supra note 310, at 14.

350 Audit of Other Transactions, supra note 310, at 19.

331 Audit of Other Transactions, supra note 310, at 10.

352 Audit of Other Transactions, supra note 310, at 25.

353 17
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administer OTAs by the acquisition workforce.”*>* Subsequently, Section 835 of the
NDAA for FY 2020 called for improving the acquisition workforce and training, while
Section 861 attempted to change the management structure.’*>> However, unfortunately
still to this date, there is no evidence of that improvement.

B. Judicial Oversight

Competition is the primary and essential pillar of the U.S. procurement system.3>¢

However, the OTs jurisdiction and forum choice are still developing.’” FAR 1.102 sets
out policies for fair competition, past performance, and compliance with procurement
contracts.®>>® FAR 35.002 specifically discusses R&D projects stating that “[u]nlike
contracts for supplies and services, most R&D contracts are directed toward objectives
for which they work or methods cannot be precisely described in advance.”>
Nevertheless, the FAR, which encompasses all aspects of the formation and performance
of government contracts, does not apply to OTs. Since 1984, CICA has ensured fair and

open competition for procurement contracts through the GAO bid protest system.¢

Traditional FAR-based contracts are also overseen by the COFC; however, OTs

354 Amy, supra note 280, at 12.

355 National Defense Authorization Act for Fiscal Year 2020, Pub. L. No. 116-92, § 835
and 861 (2019).

356 Schooner, supra note 17, at 11.

357 See generally Nikole R. Snyder, Jurisdiction Over Federal Procurement Disputes:
The Puzzle of Other Transaction Agreements, 48 Pub. Cont. L.J. 515, 524 (2019).

338 48 CFR § 1.102.

35948 CFR § 35.002.

360 The Competition in Contracting Act (CICA) Interact,
https://interact.gsa.gov/blog/competition-contracting-act-cica (last visited Feb 26, 2022)
(“more competition for procurements would reduce costs and allow more small
businesses to win federal government contracts.”).
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jurisdiction is unclear.?®! COFC received 120 bid protest cases, while GAO received
2,052 bid protests in the fiscal year of 2020.362

Unlike traditional FAR-based contracts, the Contracts Disputes Act (CDA) does
not apply to OTs, and 10 U.S.C. § 2371 does not provide any statutory-based court
dispute avenues.*** The Tucker Act, the Little Tucker Act, the CDA, and CICA do not
apply to OTs.3®* Because OTs are not traditional contracts, “sovereign immunity is the
first jurisdictional barrier,” so the COFC and GAO generally do not review OTs
disputes.’®> The U.S. District of Federal Courts may have jurisdiction over OTs via the

Administrative Procedure Act (APA) to review agency actions when OTs contract

361 GREGORY SISK, LITIGATION WITH THE FEDERAL GOVERNMENT, ALI-ABA, AT 227
(2006) (COFC “to hear claims against the United States founded upon federal statutes,
regulations, and contracts™); See generally, Contract Disputes Act of 1978, Pub. L. No.
95-563, 92 Stat. 2383 (codified as amended at 41 U.S.C. §§ 7101-7109 (2012)); 31
U.S.C. § 3554 (2012); FAR Part 33; Bid Protest Regulations, 4 C.F.R. § 21 (2012); Lane
v. Pena, 518 U.S. 187, 191-92 (1996).

362 U.S. Court of Federal Claims, Statistical Report for the Fiscal Year October 1, 2019-
September 30, 2020,
http://www.uscfc.uscourts.gov/sites/default/files/AOstats 2020 v2.pdf (last visited Nov.
15, 2022); U.S. Gov’t Accountability Office, GAO-21-281SP, GAO Bid Protest Annual
Report to Congress for Fiscal Year 2020 (2020).

363 See Department of Defense Acquisition, Technology, and Logistics (DoD AT&L)
Guide, at 41-42 (2002); see 10 U.S.C. § 2371 (2012). Specifically, the CDA, the Tucker
Act, and the Competition in Contracting Act (CICA) serve as waivers of the
government’s sovereign immunity by providing forums for dispute resolution. See
Contract Disputes Act of 1978, Pub. L. No. 95-563, § 7105(e)(1)(A), 92 Stat. 2383
(codified as amended at 41 U.S.C. §§ 7101-09 (2012)); Tucker Act, ch. 359, 24 Stat. 505
(1887); Competition in Contracting Act of 1984, 41 U.S.C. § 253.

364 See generally, 28 U.S.C. § 1491; 28 U.S.C. § 1346;41 U.S.C. § 71;41 U.S.C. § 253.
365 Snyder, supra note 367, 524 (“one could argue that OTs are necessarily exempt from
these laws governing procurement contract disputes, and consequently, there is no waiver
of sovereign immunity for OTs.”).
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disputes arise.’®® A few cases below demonstrate how the OTs jurisdictional aspect
developed.

In 2018, the GAO issued its decision in Oracle America, Inc., where it reviewed
the agency’s decision to use OTs as a contracting vehicle instead of the traditional
procurement contract.’®” The GAO decided that U.S. Transportation Command
(TRANSCOM) “did not properly use its authority under 10 U.S.C. §2371b in awarding
the production OTA.”38 It is important to note that the GAO will only review whether
the agency correctly chose to employ an OT instead of a traditional procurement vehicle,
but no other issues concerning OTs.*%° Because TRANSCOM’s OTs did not mention a
possibility of a “follow-on production,” the GAO decided that the agency did not have

sufficient statutory authority to award a follow-on production OTs agreement in this

366 See 5 U.S.C. § 704 (2012) (“Agency action made reviewable by statute and final
agency action ... are subject to judicial review.”); Id. § 551(13) (“*Agency action’
includes the whole or part of an agency rule, order, license, sanction, relief, or the
equivalent denial thereof, or failure to act.”); Tektel, Inc. v. United States, 116 Fed. Cl.
612, 626 (2013) (citing Maine Yankee Atomic Power Co. v. United States, 225 F.3d 1336,
1339 (Fed. Cir. 2000))(“must exhaust its administrative, contractual remedies prior to
seeking judicial relief.”).

37 Oracle Am., Inc., supra note 1.

368 Oracle Am., Inc., supra note 1, at 15-19.

369 41 C.F.R. 21.5(m); Oracle America, Inc, supra note 1, at 11 (“Oracle argues that the
Army must employ a Federal Acquisition Regulation-based procurement unless this
option is not ‘feasible or suitable.” See, e.g., Protest at 4. Where, as here, an agency’s use
of its ‘other transaction’ authority is authorized by statute or regulation, our Office will
not review the agency’s decision to exercise such authority. Morpho Trust USA, supra, at
9. On this basis, these protest arguments are dismissed.”).
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instance.’”® The GAO’s final recommendation was to terminate the contract and
recompete it by the CICA principles.>”!

A year later, in 2019, the GAO decided that it did not have jurisdiction to hear
OTs solicitation cases because OTs are not procurement contracts.>’? In that case, MD
Helicopters, Inc. (MDHI), a company located in Mesa, Arizona, submitted its offer in
response to the Army’s solicitation “for the development of a future attack
reconnaissance aircraft competitive prototype.”’3 Later, the company unsuccessfully
tested the forum choice hypothesis and brought its action against the Army in the federal
district court in Arizona instead of COFC claiming the APA violation.?”* The district

court determined the ADRA “eliminated district courts’ jurisdiction to hear the kind of

379 Oracle, supra note 1, at 13 (“Although the agency argues that the CSO’s inclusion of
“possible follow-on production” among OTA benefits provided adequate notice, [the
GAO found] this statement too vague and attenuated to describe the agency’s intended
procurement.”).

37 Oracle, supra note 1, at 19 (“To the extent the Army has a requirement for cloud
migration and/or commercial cloud services, we recommend that the agency either
conduct a new procurement using competitive procedures, in accordance with the
statutory and regulatory requirements, prepare the appropriate justification required by
CICA to award a contract without competition or review its other transaction authority to
determine whether an award is possible thereunder. See 10 U.S.C. § 2304(c); 10 U.S.C. §
2371b.”).

372 See MD Helicopters, Inc., B-417379, 2019 CPD 1 120, at 2 (Comp. Gen. Apr. 4,
2019)(GAO’s rationale was that “CICA limits our jurisdiction to reviewing protests
concerning alleged violations of procurement statutes or regulations by federal agencies
in the award or proposed award of contracts for the procurement of goods and services,
and solicitations leading to such award. See 31 U.S.C. §§ 3551(1), 3552; 4 C.F.R. §
21.1(a).”). “GAO does, however, review protests alleging that an agency is improperly
using a non-procurement instrument to procure goods or services.” ACI Techs., Inc., B-
417011, Jan. 17, 2019, 2019 CPD 9 24 at 3; Oracle America, Inc., B-416061, May 31,
2018, 2018 CPD q 180 at 11; MorphoTrust USA, LLC, B-412711, May 16, 2016, 2016
CPD Y133 at7.

373 MD Helicopters, Inc., supra note 372, at 1.

374 MD Helicopters Inc. v. United States, 435 F. Supp. 3d 1003 (D. Ariz. 2020)
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‘bid protest’ cases that they formerly could under their ‘Scanwell jurisdiction.””> The
court distinguished the MDHI case from SpaceX, stating that this case did not involve
two separate solicitations and was, in fact, “related to” future procurement, which was
why the ADRA barred the court from adjudicating it.37¢

However, the SpaceX case was decided differently by another federal district
judge. After the Air Force awarded an OTs agreement to Blue Origin LLC and Northrop
Grumman Innovation Systems, SpaceX filed its protest at the COFC. The COFC
dismissed the case for lack of jurisdiction despite SpaceX’s argument that the project’s
second phase was “in connection with” procurement because the Air Force was planning
on procuring launch services and thus fell under the Tucker Act. After the case was
dismissed, the venue was transferred to the U.S. District Court for the Central District of
California, where SpaceX protested the Air Force’s actions under the APA.3"7 By the end
of 2019, “[t]he Court of Federal Claims has found that it does not have jurisdiction over
OTAs unless they are considered ‘in connection with’ a procurement, and the Arizona
judge had found that although not procurement contracts, OTAs are contracts of a type

and therefore the court could not hear the dispute under the APA.”378

375 MD Helicopters Inc. v. United States, supra not 274, at 1007.

376 MD Helicopters Inc. v. United States, supra note 274, at 1013 (“The facts surrounding
the Army's decision to reject the Proposal at issue here demonstrate that the present
objection relates far more directly to an eventual procurement than the solicitation at
issue in Space Exploration Technologies.”).

377 Space Expl. Techs. Corp. v. United States, 144 Fed. CI. 433, 438 (2019).

378 Risk Cost SpaceX Its Slot On $2.2B Air Force Deal, Judge Says, Law360,
http://www.law360.com/articles/1320208/risk-cost-spacex-its-slot-on-2-2b-air-force-
deal-judge-says (last visited Feb 28, 2022).

64



However, in September 2021, the COFC held jurisdiction over a “relatively novel
procurement method.”” Kinemetrics Inc. challenged the Air Force, and the judge
chiseled out a narrow jurisdictional exception for the Commercial Solutions Opening
(CSO) contracts “in connection with.”*8° The court determined that the Air Force
followed its procedures ruling in favor of the agency on the case’s merits, holding that
“the agency’s sophisticated evaluation for this technologically advanced project is subject
to a high degree of judicial deference.”*®! The facts of this case involved the application
of Section 2371b(f)(1), which allows an award of follow-on production contracts under
OTs authorization.*®? A production contract “may be awarded ... without the use of
competitive procedures.”*®? In this case, compared to another famous OTs case, Space
Exploration, a follow-on delivery order was included in the initial solicitation, “this
solicitation had a direct effect on the award of a contract.”*** The SpaceX case was
different, and the procurement contract was not considered an option.*®> Kinemetrics was
not dismissed or disqualified for the follow-on portion.*3¢ Even though the initial letter
was brief, the Air Force produced 217 pages of reports addressing power issues with

Kinemetrics’ project and peer reviews.*%’

379 Kinemetrics, Inc. v. United States, 155 Fed. Cl. 777, 783 (2021
380 Kinemetrics, supra note 379, at 783.

381 Kinemetrics, supra note 379, at 781.

38210 U.S.C. § 2371b(H)(1).

38310 U.S.C. § 2371b(H)(2).

384 Kinemetrics, supra note 379, at 785.

385 See Kinemetrics, supra note379, at 785.

386 Kinemetrics, supra note 379, at 785.

387 Kinemetrics,, surpa note 379, at 787.
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Although only a few decisions concerning OTs, the significance is that courts can
still review federal agencies’ decisions. However, practitioners have to understand
different forums, requirements, and jurisdictional statutes to plead their cases correctly.

C. Contractor Compliance

While many statutes and regulations govern traditional procurement contracts,

most of those do not apply to OTs.388 «

[R]apidly and effectively acquiring warfighting
capability and delivering it to Service Members takes precedence over achieving other
public policy objectives.”** At least twenty out of thirty statutes that apply to traditional
procurement contracts do not apply to OTs.**° Even though the 2002 DoD OT Guide for
Prototype Projects had a list of laws and regulations that apply or do not apply to OTs,
the most recent 2018 Guide does not have this list.>*! The 2017 Guide vaguely explains

that the “[u]se of OT authority does not eliminate the applicability of all laws and

regulations” without providing a tangible list of oversight regulations.’*> One of the

388 See DEP'T OF DEF., OTHER TRANSACTIONS GUIDE FOR PROTOTYPE
PROJECTS, at 3 (2017); See generally Dunn, “Other Transaction Agreements: What
Applies?,” 32 Nash & Cibinic Rep. NL 922 (May 2018).

389 See generally, Report of the Advisory Panel on Streamlining and Codifying
Acquisition Regulations, Section 809 Panel (2019).

390 American Bar Association, Section of Public Contract Law, Ad Hoc Working Group
on Other Transactions, Department of Defense “Other Transactions”: An Analysis of
Applicable Laws 26-31 (2000); Other Transaction Authority: Flexibility at the Expense
of Accountability? Hearing Before the Subcomm. on Emerging Threats, Cybersecurity,
and Science and Technology of the H. Comm. on Homeland Security, 110th Cong. 12
(2008) (statement of Elaine Halchin, Analyst, Congressional Research Service) emphases
that “determining which procurement statutes do not apply to [OTs] is a lengthy,
involved process.”).

391 See DEPARTMENT OF DEFENSE ACQUISITION, TECHNOLOGY, AND
LOGISTICS (DOD AT&L), “OTHER TRANSACTIONS” OT GUIDE FOR
PROTOTYPE PROJECTS, AT 41-42 (2002); SEE DEP'T OF DEF., OTHER
TRANSACTIONS GUIDE FOR PROTOTYPE PROJECTS, AT 18 (2017).

392 DEP'T OF DEF., OTHER TRANSACTIONS GUIDE FOR PROTOTYPE PROJECTS,
AT 3 (2017).
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reasons the list doesn’t exist anymore is because it has a propensity to change. At the
same time, without a clear list of applicable regulations, it creates a guessing game for
everyone involved.

For example, the level of competition and supporting documentation is very
different between the FAR-based contracts and OTs. CICA guides the competition
requirements and documentation needed during the source selection process: “a
contracting agency has the affirmative obligation to use reasonable methods to publicize
its procurement needs and to timely disseminate solicitation documents to those entitled
to receive them.”** Nevertheless, CICA does not apply to OTs, and “a significant
number of OTAs are awarded on a sole-source basis.”*** “In the case of DoD research
OTAs, competition is not an essential requirement pursuant to 10 U.S.C. § 2371, and
DoD prototype OTAs only require competition to the “maximum extent practicable”
pursuant to 10 U.S.C. § 2371b(b)(2).”3%

1. What Regulations do not Apply?

It is not always easy to figure out what rules, laws, or regulations apply to OTs.
However, it is helpful to analogize OTs to commercial contracts rather than traditional
government contracts to determine what regulations may apply.**® Thus, OTs operational

zone is contracts law.>*” OTs are not subject to conventional procurement statutes or

393 Kendall Healthcare Prods. Co., Comp. Gen. Dec. B-289381, Feb. 19, 2002, 2002
CPD 9 42.

394 Vadiee, supra note 250, at 10.

395 Amy , supra note 280 at 3, n 12.

396 Dunn, supra note 344, at 1 (“OTs are just contracts. Relatively few laws and
regulations apply. They are more akin to common law or commercial contracts than to

Government procurement contracts”).
397 Id

67



regulations.**® Richard Dunn,** former General Counsel of DARPA and Other

400

Transactions expert, lists in his article*” specific procurement statutes that do not apply

to OTs:

Competition in Contracting Act

Contract Disputes Act

Procurement Protest System

Kinds of Contracts

Examination of records of contractors,

Rights in Technical Data,

Truthfulness in Negotiations*’!

Prohibition against doing business with certain officers (10 USCA Sec
2393),

e Major Weapons Systems: Contractor Guarantees, Prohibition on persons
convicted of defense contract related felonies (10 USCA Sec 2408),
Service Contract Act

Drug-Free Workplace

Buy American Act

the Bayh-Dole Act**?

Contracts: indemnifications provisions*’3

Cost Accounting Standards and Cost Principles
The anti-Kickback statutes do not apply to research and development OTs
but “may apply to prototype OTs.”*% (emphasis added)

e The Procurement Integrity Act*® generally does not apply, it applies to
prototype OTs.*"7

404

398 Dunn, supra note 344, at 3-4 (“The statutes specific to the procurement system include
Chapter 137 (“Procurement Generally”) and 141 (“Miscellaneous Procurement
Provisions™) of Title 10 U.S. Code; Title 41, U.S. Code (“Public Contracts’); Subchapter
5, Title 31 U.S. Code (“Procurement Protest System’). Another vital statute that is not
applicable is the Bayh-Dole Act, 35 USCA § § 200-212.”).

399 Bio, STRATEGIC INSTITUTE FOR INNOVATION IN GOVERNMENT CONTRACTING (2016),
https://strategicinstitute.org/bio/ (last visited Apr 2, 2022).

400 Dunn, supra note 344, at 2-3.

40110 U.S.C. § 2306a; 41 U.S.C. § 3506.

40235 USCA § § 200-212.

40310 USCAS§ 2354.

40441 U.S.C. § 1501 et seq.

405 Dunn, supra note 344, at 2-3.

40641 U.S.C.A. §2101-2107; 48 C.F.R. § 3.104-1-11 (The Procurement Integrity Act
protects proprietary source selection information submitted by contractors).

40710 USCA § 2371b(h); Dunn, supra note 344, at 3.
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Even though statutes that allow the government to ensure that pricing is fair do not apply,
10 U.S.C. § 2371b(c) provides access to the records by the Comptroller General if a
transaction is over $5 million.**® Additional statutes apply to OTs, but their application is
not always obvious or evident.*”” The general concern is that because many statutes that
tend to prevent “waste, fraud, abuse, and corruption [while] ensuring fair and reasonable
pricing, and for government ownership of intellectual property rights” do not apply, the
OTs authority operates in the black hole of virtually no oversight.*!° The bottom line is
that most procurement statutes that ensure oversight over taxpayers’ money do not apply
to OTs. “Research revealed that the biggest concern with respect to OT authority is a
perceived lack of safeguards to protect government interests.”*!! Fewer rules for OTs

frequently manifest in less transparency, accountability, and oversight.

408 10 U.S.C.A. § 2371b(c); Dunn, supra note 344, at 3 (However, “[r]ecords related to
OTs are generally subject to the Freedom of Information Act (5 USCA § 552), but
Congress has provided a statutory exception, 10 USCA § 2371(i), that applies to both
S&T and prototype OTs.”).

409 Dun, supra note 344, at 3 (“Title VI of the Civil Rights Act, Non-Discrimination in
Federal Programs (42 USCA § 2000d et seq.) applies in contracts to socioeconomic
preference programs specific to the procurement system. The Trade Secrets Act (18
USCA § 1905) applies and is particularly important in dealing with commercial firms.
The Tucker Act (28 USCA § 1491(a)) providing for federal court jurisdictions over
certain contract claims. The old Wunderlich Act (disputes clause with an agency
unilateral decision) allows court review of finding of law.”).

410 Amy, supra note 280 at 3.

411 Stevens, supra note 225 at 50.
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2. Which Rules Apply?

Even though many federal statutes and regulations do not apply to OTs, it is also
important to note that the False Claims Act (FCA)*? and the Federal Anti-Bribery
Statute*!3 apply to OTs. The FCA precludes false or fraudulent claims against the Federal
Government.*!* The FCA defines “claim” as a request for money or property from the
Government.*!> The FCA prohibits using false records, false statements, or acts of
concealment “to avoid or decrease an obligation to pay or transmit money or property to
the Government.”*1® A contractor that violates the FCA is liable for civil penalties of
between $5,000 and $10,000 for each false claim submitted, plaintiff's costs, and treble

damages.*!” The statutes allow the qui tam enforcement action, where a private party can

41231 USC § 3729 et seq., Civil False Claims Act (FCA) (making liable “[a]ny person
who knowingly presents, or causes to be presented, a false or fraudulent claim for
payment or approval,” or who, “knowingly makes, uses,

or causes to be made or used, a false record or statement material to a false or fraudulent
claim” to the Government”); Criminal False Claims Act, 18 USC § 287, Criminal False
Claims Act (2006)(A person who knowingly makes a false claim to the federal
government is subject to imprisonment for up to five years and a fine up to $10,000).
41318 U.S.C. §201; 18 USC § 666.

41431 U.S.C. § 3729(a)(1)(A).

41531 U.S.C. § 3729(b)(2)(A).

41631 U.S.C. § 3729(a)(1)(G).

41731 U.S.C § 3729(a)(1)-(3).

70



bring a suit on behalf of the government.*!8 The government can choose to intervene, and
the private party can still recover up to 35% of the claim.*!”

The Federal Anti-Bribery Statute is equally important to combat public corruption
and preserve public trust. This criminal statute outlaws giving anything of value to public
officials, directly or indirectly, to affect a public act (bribery) or because of the public act
(gratuity).*** The purpose of the statute is to prevent the misuse of official positions and
duties.*?! A wrongdoer can be convicted, even if the bribe is not harmful to the
government.*?? It is only required to prove that the thing of value is offered or given “for
or because of any official act” for a gratuities conviction.*?* Under this statute, an

individual that provides a bribe and the one that solicits or receives it would be liable.***

41831 U.S.C. § 3730(b)(1) (2006) (“A person may bring a civil action for a violation of
[the FCA] for the person and for the United States Government.”); False Claims Act, ch.
67, 12 Stat. 696, 698 (1863) (“Such suit may be brought and carried on by any person, as
well for himself as for the United States.”); see also CONG. GLOBE, 37TH CONG., 3D
SESS. 955-56 (1863) (statement by Sen. Howard) (“The effect of [the qui tam
provisions] is simply to hold out to a confederate a strong temptation to betray his
coconspirator, and bring him to justice. The bill offers, in short, a reward to the informer
who comes into court and betrays his coconspirator... I have based the ... sections upon
the old-fashion idea of holding out a temptation, and ‘setting a rogue to catch a rogue,’
which is the safest and most expeditious way I have ever discovered of bringing rogues to
justice.”).

41931 U.S.C. § 3730(d)(2)-(3).

42018 U.S.C. §201.

421°§ 20:31, Federal Government Contracting-Federal Anti-bribery Statute, Corp Couns
Gd to Unfair Comp § 20:31 (Westlaw).

422 See 18 U.S.C.A. § 201(b); United States v. Quinn, 359 F.3d 666, 675 (4th Cir. 2004).
423 18 U.S.C. §201(c).

424 § 20:31. Federal Government Contracting—Federal Anti-bribery Statute, Corp Couns
Gd to Unfair Comp § 20:31 (Westlaw).
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It is astonishing that the Anti-Kickback statute does not apply to research and
development OTs but “may apply to prototype OTs.”*? The term “kickback” is defined
as:

any money, fee, commission, credit, gift, gratuity, a thing of value, or

compensation of any kind which is provided, directly or indirectly, to a prime

contractor, prime contractor employee, subcontractor, or subcontractor employee
for the purpose of improperly obtaining or rewarding favorable treatment in

connection with a prime contractor in connection with a subcontract relating to a

prime contract.*?

This definition and the application of this statute are critical, knowing that the
government heavily relies on consortiums during the OTA process. The law prohibits
giving and receiving kickbacks or even attempting to do s0.*?’ The Anti-Kickback statute
carries a heavy penalty of potentially ten years in prison and a $250,000 per person or
$500,000 per business entity fine if the statute is violated.*?® Nevertheless, the six years
statute of limitations applies.*?* Additionally, “every prime contract must include a
clause stating that the prime contractor will implement reasonable procedures to prevent
kickbacks.”#3? Conversely, it is unclear if agreements officers insert the same provisions
into consortium agreements and how OTA obligations and liabilities are spelled out.

Unfortunately, there is no comprehensive list of regulations or rules that apply or

do not apply to OTs issued by the government. However, even if such lists had been in

existence, the government would have to amend them regularly as new updates and

425 Dunn, supra note 344, at 3.

26 41 US.C.A. § 52(2).

2741 US.C.A. § 53.

428 § 20:28. Federal Government Contracting-Anti-Kickback Enforcement Act, Corp
Couns Gd to Unfair Comp § 20:28 (Westlaw).

429 17

430 § 20:28. Federal Government Contracting-Anti-Kickback Enforcement Act, Corp
Couns Gd to Unfair Comp § 20:28 (Westlaw.).
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regulations are promulgated. For example, one of the recent regulations that shook the
government contracting world was Section 889 of the John S. McCain National Defense
Authorization Act (NDAA) for the Fiscal Year 2019. It prohibits the use of the following
technology:

[T]elecommunications equipment and services produced or provided by

Huawei Technologies Company or ZTE Corporation (or any subsidiary or

affiliate of those entities) and certain video surveillance products or

telecommunications equipment and services produced or provided by

Hytera Communications Corporation, Hangzhou Hikvision Digital

Technology Company, or Dahua Technology Company (or any subsidiary

or affiliate of those entities).**!
Even though this law predominantly affects procurement contracts, this rule is broad
enough to argue that it would apply to all contractors doing business with the
government, including through OTs. This is just another example of why more guidance
is needed.

V. Recommendations
Having the OTs authority is the government’s business necessity and a must- have

for executive agencies. It is especially critical for DoD to have and use it efficiently and
effectively. Current global events and heightened near-peer competition with Russia and
China demand a better system conducive to acquiring cutting-edge and modern
technology faster, but still without sacrificing public trust. Based on the issues identified

in the three pillars of the previous section, the recommendations in this section will

improve compliance issues with transparency, oversight, and vague guidance.

431 John S. McCain National Defense Authorization Act for Fiscal Year 2019, Pub. L.
115-232, 132 Stat. 1636 (2018).
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1. Transparency and Documentation

Transparency and documentation are at the heart of the competition showing that
the government is trustworthy. Yet, one of the baggiest issues with OTs is an inadequate
avenue of reporting the OTs’ data itself, which creates oversight issues. Also, overall
contemporaneous documentation is lacking. Suppose the government wants to be seen as
a credible business partner and attract more competition and industry participation. In
that case, it has to show that its decisions are made responsibly and equitably. The only
way to do that, if challenged, is through the contemporaneous documentation and data
collection processes. The federal court system has a very deferential standard for final
agency decisions, but the government’s findings are not defensible without the records.
That is why it is vital to have a much better reporting system than the FPDS. Either the
system has to be fundamentally changed since it is developed mainly for the FAR-based
contract or more guidance has to be issued regarding what needs to be reported.

2. OTs Guidance

Additionally, the OTs guide should be revised from its current version and
heavily updated when new regulations or significant changes occur, at the very least
annually. Congress amended OTs authority almost annually; however, the guide was not
updated to keep pace with the change. Recognizing that the OTs Guide is merely a guide
and is not binding, it is still missing much-needed clarity. The purpose of it should be to
educate government contracts professionals and industry members contemplating doing
business with the government. The current version is extremely vague. Understandably, it
may be intentionally crafted to ensure that it is not a set of requirements and still allow

professionals enough room to operate with flexibility. At the same time, any guide should
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be instructive. Many agencies routinely issue directions. For example, the DOJ and
Securities and Exchange Commission (SEC) published “A Resource Guide to the U.S.
Foreign Corrupt Practices Act”**2, and the Federal Trade Commission (FTC) issued
“Guide to Antitrust Law.”*** When the rules are clear, they help dispel the myths about
OTs, make the authority user-friendly to attract more participants, and promote
competition.

At the very least, the guide should spell out the rules and regulations that apply to
OTs. That would serve two purposes. First, if something is not clear, despite the intent of
pushing contracts professional to be more creative, they default to using FAR clauses.
Second, if commercial industry members are unclear about what obligations and rules
still apply to them, they may enter into an agreement, mistakenly thinking that no
compliance rules should apply because it is not a FAR agreement and traditional rules
don’t apply. They may discover this during negotiations when both parties have already
invested too much time and resources and decide not to go through, leaving both sides
frustrated and without a deal.

Currently, the government invites the commercial industry to participate, but the
game rules are hidden or undefined. Everyone would benefit from a system where the
business partners know clear regulations and laws. For example, one of the most
confusing issues is how to go from a successful prototype to production and what level of

competition and documentation is needed. As discussed in the analysis section,

432 See e.g., Breuer and Khuzami, supra note 289.

433 Guide to Antitrust Laws, FEDERAL TRADE COMMISSION (2013),
http://www.ftc.gov/advice-guidance/competition-guidance/guide-antitrust-laws (last
visited Apr 3, 2022).
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“successful” completion is not defined judicially. The guide can explain what can be
considered “successful” by listing a non-exhaustive list of factors and considerations.
Based on the analysis section, one of the three pillars of compliance is judicial oversight.
However, even though it is limited, and case law is not as robust as procurement
contracts, the government has to provide more clarity and define the terms in the OTs
guide.

More guidance is also needed about what documentation is required during any
OTA source selection process and what should be covered in an award or rejection letter.
“Nearly 50 percent of obligations went to contracts awarded without competition, the
highest share in the past two decades.”** OTs authority is uncharted territory; the judicial
review is limited, then the government has to fill its void. OTs protest opportunities are
much more limited. However, if the government had added more explanation in its letter,
for example, just like in the Kinemetrics case, the company may not have protested. In his
opinion, Judge Charles Lettow specifically commented that the rejection letter, in that
case, lacked detail even though the agency had all the necessary paperwork to prove its
opinion was deferential.**> Therefore, despite limited judicial oversight, the government
may cure some of the issues associated with transparency by creating a much more
comprehensive guide. The guide can create uniformity, which will ensure transparency,

integrity, and competition.**¢

434 2021 Defense Acquisition Trends: Topline DoD Trends after a Half Decade of
Growth, https://www.csis.org/analysis/2021-defense-acquisition-trends-topline-dod-
trends-after-half-decade-growth (last visited Mar 6, 2022).

435 See Kinemetrics, Inc. v. the United States, 155 Fed. Cl. 777, 787 (2021).

436 Schooner, supra note 17, at 109.
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3. Consortia Management

If we shift some of the government’s inherent functions to consortia, we
relinquish the government control of the process. The concern is that by giving up the
power to the vendors and consortia, “[f]ederal procurement spending priorities” are no
longer set or driven by the government.*’ Instead of the government fully controlling the
appropriate “price, deliverables, and intellectual property rights,” contractors and
consortia have the upper hand.**

More rules on how to manage consortiums are needed. The way it is structured
now is almost like an ID/IQ contract, but it creates many transparency issues without the
government addressing them. The current consortium system frustrates the privity of
contracts, which is one of the leading OTs’ intended purposes. To avoid CMOs taking
inherently governmental functions, the government should regulate consortiums more or
restructure their operations. Frequently, their functions overlap with each other. Yet, the
government has not taken any tangible steps to minimize the unnecessary establishment
of consortiums for the same purposes or different services establishing its consortiums
instead of using the existing ones. Since 50% of OTs dollars are channeled through
consortiums, Congress has to pass regulations allowing the government to review internal
documents and inter-consortiums contracts between the CMOs and their members,
examine how the source selection process is conducted, what criteria are relied upon and

how information flows including classified or limited released information.

47 Amy, supra note 280 at 2.
438 17
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4. Training

Most of the compliance issues can be traced back to the educational aspect, and a
much better corporate knowledge within the government sector would improve the
system’s integrity.**° This is particularly important because some of the statutes’ terms
like “successful completion” are not Congressionally defined nor judicially explained;
therefore, we must train our contracts professionals. Having a better educated and, as a
result, competent workforce would serve not only the government but also the industry
because they’ll be prepared when the follow-on contract can be awarded.**

Lack of transparency and education already adds more confusion to this
complicated and complex authority. The main issue is that many federal employees are
not adequately trained or are undertrained. Much confusion is centered around how to use
OTAs. Therefore, Congress and lawmakers should require all executive agencies to have
an established cadre responsible for educating professionals within each agency. Also, if
there is a designated group or a person in each organization, this individual(s) can serve
as a reach back for other agencies who need advice and recommendations. For example,
the DoD should have an OTs authority cadre at their level but also responsible
individuals at each military department. They all should be collaborating and exchanging
best practices and resources. Frequently, each service uses OTs differently - some resort
to inserting FAR clauses. If all services collaborate, it will increase uniformity,

efficiency, and effectiveness for each agreement because best practices would be readily

439 See Schooner, supra note 17, at 104-107.

440 ADVISORY PANEL ON STREAMLINING & CODIFYING ACQUISITION REGULS., REPORT OF
THE ADVISORY PANEL ON STREAMLINING AND CODIFYING ACQUISITION REGULATIONS
443,446 (2019).
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available and exchanged. It will also help non-traditional commercial contractors to
develpt better business relationships with the government when working with an
educated and transparent cadre.

Each agency has to make training its priority. However, the OTs training should
not be centered on what the law says; it must meet broader requirements of what the
government is trying to accomplish via this specific contracting vehicle. Suppose the
government’s mission is to attract non-traditional contractors and use the OTs authority
flexibly to negotiate contract clauses based on the needs of each project, flexible
contracting principles, and the needs of the participants involved, in that case, the OTs
agency training has to accommodate this purpose. Most government procurement
professionals (lawyers and contracting officers/administrators) rely heavily on the
established FAR clauses and are trained to operate within the FAR domain and scope.
Suppose the goal is for the government to become a competent business partner to
commercial industry members primarily working within commercial contracts terrain. In
that case, government contract attorneys have to learn how to function differently. The
training for OTs professionals should cover how commercial contracts are negotiated,
what laws generally apply, what commercial industry values, and what standard clauses
and master agreements the commercial industry tends to employ. Government
practitioners will always lag when negotiating OTs without understanding how contracts
are negotiated and drafted by commercial enterprises and the laws that apply. Only
understanding the FAR rules and requirements and using them as a framework is not
conducive to the OTs environment. Also, since most government lawyers only work with

traditional contractors who structure their business models based on the FAR
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requirements, not having a fundamental awareness of commercial industry practices
severely handicaps what the OTs authority offers.
5. Intellectual Property Training

Since the Bye Dole Act**! does not apply, specialized training should be
implemented. Traditional FAR-based contracts incorporate many prescribed FAR and
DFARS clauses required by federal statutes and regulations to deal with intellectual
property and data rights issues.**? OTs have guidelines and no required or prescribed
clauses.*** Many companies are concerned with the government receiving “unlimited
rights” in data developed during the procurement contract.*** OTs “allow the federal
government flexibility in negotiating intellectual property and data rights, which stipulate
whether the Government or the contractor will own the rights to technology developed
under the [OTs].”*** Additionally, the new OTs Guide significantly differs from the 2017
guide while instructing that Bayh-Dole Act, 35 U.S.C. §201-204 for patents and 10
U.S.C. §2320-21 for technical data “do not apply to OTs and negotiation of rights of a

different scope is permissible and encouraged.”#*

441 Pub. L. No. 96-517, 94 Stat. 3015 (codified as amended at 35 U.S.C. Sec 200-211,
301-307)(The Bye Dole Act covers the government’s rights for inventions created during
the performance of the government contract).

442 Elaine Halchin, Other Transaction (OT) Authority, supra note 164, at 37.; Bayh-Dole
Act, 35 U.S.C.A. §§ 202-204, for patent rights; 10 U.S.C.A. §§ 2320 and 2321, for
technical data.

4432017 DOD Guide § C2.3.1.1.

444 FAR 27.404-1, 52.227-14(b); DFARS 252.227-7013/7014.

445 U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-05-136, HOMELAND SECURITY: FURTHER
ACTION NEEDED TO PROMOTE SUCCESSFUL USE OF SPECIAL DHS ACQUISITION
AUTHORITY 5 (2004).

446 DoD Issues New Other Transactions Guide with More Flexible Terms, JD SUPRA,
https://www.jdsupra.com/legalnews/dod-issues-new-other-transactions-guide-74710/
(last visited Nov 7, 2021).(quoting prior guide, “The Agreements Officer should seek to
obtain intellectual property rights consistent with the Bayh-Dole Act (35 U.S.C. §201-
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Congress also made additional changes in OTs authority in the FY 2018
NDAA.*7 One of the changes was education and training requirements for acquisition
personnel involved with OTs.**® This addition was driven by the need to understand
Intellectual Property (IP) law.** If OTs practitioners do not fully understand IP law, they
cannot ensure that the government acquires enough IP and data rights for follow-on
production.

6. Workforce Restructuring

OTA professionals should be placed in a specialized career field within
government contracts. Attorneys, agreements officers, and experts for specific
requirements should work together as a team. That way, they can collectively determine
the government’s needs and define them adequately. More importantly, they can
collaborate on negotiating contracts that would satisfy the government’s demands and
attract commercial industry members by accommodating their wishes. Attorneys should
be contemporaneously involved in the negotiation process to assist in spotting issues,
explaining what requirements must be included and which ones can be forgone to secure
the product that the government needs. The FAR-based contracts are more conducive to

contracting officers creating and negotiating contracts. Attorneys generally review the

204) for patents and 10 U.S.C. §2320-21 for technical data and computer software.
Negotiation of rights of a different scope is permitted when necessary to accomplish
program objectives and foster Government interests, and to balance the interests of the
awardee.”).

447 National Defense Authorization Act for Fiscal Year 2018, Pub. L. No. 115-91, §§
861-68, 131 Stat. 1283, 1291 (2017).

448 Section 863, 10 U.S.C. 2371.

449 See William Weinig, Other Transaction Authority: Saint or Sinner for Defense
Acquisition?, 26 DEFENSE ARJ 106-127, 122 (2019),
https://www.dau.edu/library/arj/ARJ/ARJ88/ARJ-88%20 19-818%20Weinig.pdf (last
visited Jan 22, 2022).
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contracts after issues arise or review for legal sufficiency when needed on the back end.
The FAR outlines many prescriptive clauses that have to be inserted in contracts when it
is warranted based on the situations at issue. The FAR provides a robust framework for
procurement contracts.

Additionally, if some clauses are omitted intentionally or unintentionally, the
Christian doctrine will save the day and add clauses by operation of law. OTs do not have
a built-in framework that government contract professionals can rely upon. Therefore, a
team of contract professionals working together every step, like in the commercial
industry, would benefit everyone involved and further OTs authority’s purpose.

7. Master Agreements

Even though the FAR doesn’t apply to OTs and, thus, does not supply a slew of
canned clauses, it does not mean that the government and each organization should not be
developing master agreements. Contract templates are disfavored among OTs supporters.
However, if the government wants to structure OTs practice closely resembling how the
commercial industry does business, master agreements should be a part of it.
Understanding that master agreements and templates are not complete solutions to all
issues will help exchange best practices and level the playing field. The concern is that
templates will be voluminous and become the new FAR is unsubstantiated. The
commercial industry does not start each contract and agreement with a blank piece of
paper. Instead, they start their negotiations with master agreements clauses. It is a tool for
risk management widely used by the commercial industry. If contract professionals
understand the purpose and application of clauses and contracts framework, they would

be able to negotiate them up or down depending on the particular contract’s needs.
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V. Conclusion

Largely, OTs authority is misunderstood. Its supporters and adversaries frequently
exploit misinformation about it to prove their points and sharpen their swords. Supporters
often like to use OTs flexibility to shield any transparency and oversight misgivings. At
the same time, OTs non-believers, who are so accustomed to working in the highly
regulated and prescriptive FAR territory, fail to see OTs authority’s rewards and only
focus on the idea that traditional oversight and compliance requirements are missing.

This paper analyzed OTs based on three main criteria: the government’s responsibility for
oversight and transparency (i.e., what the government can do to improve the system),
judicial oversight, and contractor compliance. The abbreviated version used the tool from
the compliance and anticorruption ecosystem developed by Dean Tillipman. The OTs
analysis through Prof. Tilipman’s system showed that this business necessity lacks
transparency and oversight, but the government is responsible for its misgivings. Because
this authority is meant to be flexible, no additional draconian compliance changes should
be implemented like CICA stay. Nevertheless, the government can focus more on
training its personnel, properly documenting and collecting data, improving its
consortium management, and creating a more comprehensive OTA guide and master

agreements.
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