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Abstract
The Role of Government in Supporting Green Business

Environmental encroachment and resource depletion are critical problems that
each country faces today. One of the main contributors in exacerbating environmental
problems is the business sector. Accordingly, the thesis will discuss the importance of
supporting green business initiatives for the benefit of both the environment and the
business community, and will then analyze how governments can encourage the business
community to shift their businesses to be “green” and to improve their business impacts
on the environment. The thesis concludes by arguing that the best way that governments
can support green business and reach sustainability is by issuing outcome-based
regulations and adopting incentivizing tools, along with the co-operation of the business
community, the public, and governments when issuing the both the regulations and

adopting the tools.
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I. Introduction

In the last century, humans have had a great impact on Earth, resulting in
extensive damage to the natural environment. “The humankind has the ability not only to
destroy itself as a species but also to destroy the environment and the ecosystems it
supports.”' Environmental encroachment and resource depletion are complex problems.
The current destruction of the environment cannot be attributed to only one factor; rather,
it is a combination of several factors.” These factors include: population, per capita
consumption, politics and public policy, economics, psychology, culture, religion,
technology, and biology.’

Many of the environmental damages we now experience are due to “unsustainable
economic and industrial development” during the last two hundred years.* Though there
was substantial economic growth, it was not enough to compensate for the catastrophic
damages that occurred in return.” During that time, the industrial development benefitted
25% of the world, leaving the remaining 75% living in developed countries with poverty,
hunger, and extreme deprivation.® Thus, it should be no surprise that “[s]ustainability has
never been as important as it has become in the 21st century.”’ Usually, to achieve

economic growth it comes at the expense of “lasting damage to the environment.”® “If

L PHILLIP ]. COOPER, SUSTAINABLE DEVELOPMENT IN CRISIS CONDITIONS: CHALLENGES OF WAR, TERRORISM, AND
CIVIL DISORDER 5 (2008).

2 DANIEL D. CHIRAS, ENVIRONMENTAL SCIENCE: A FRAMEWORK FOR DECISION MAKING 438 (2nd ed. 1988).
31d.

4 GREENING ENVIRONMENTAL POLICY: THE POLITICS OF A SUSTAINABLE FUTURE 184 (Frank Fischer & Michael
Black eds., 1st ed. 1995).

>1d.

¢1d.

7 Kirwan Rockefeller, Tasked with Going Green: What Do You Do Next?, 4 Sustainability 153, 153
(2011).

8 FRANCES CAIRNCROSS, GREEN, INC.: A GUIDE TO BUSINESS AND THE ENVIRONMENT 4 (1995).




that damage actually makes many people worse off, then the accompanying growth is
illusory.”

Certainly it is important that each country has a strong economy. Economics
“plays an important role in determining how resources are acquired and used.”'’ For
instance, in the field of underground coal mining, the surface mining of coal is preferred
because it is cheap, but it is destructive to the environment.'' The use of surface mining
as opposed to other methods is driven by an outdated economical system only concerned
with internal costs and self convenience.'?> However, this type of economical system fails
to account for external costs like pollution and other environmental impacts '’
Accordingly, most countries face a conflict between protecting the environment and
achieving economic growth.

Business practice is one of the main factors that exacerbates this conflict.
Corporations significantly contribute to environmental problems. '* For instance,
corporations are ranked as the second driver of plant and animal extinction. '
Environmental scientists have been imploring big companies to adopt and incorporate
concepts of sustainable development, but there is a small, but growing, percentage of

businesses that have environmental goals, initiatives towards the environment, green

9 1d.

10 Chiras, supra note 2, at 439.

11 1d.

12 E

13 [d. By time, external costs of a business, like pollution, became part of the costs of doing business
turning these externality costs into internalized ones. In the United States, this shift happened by
issuing the Clean Water Act, the Clean Air Act, the Resource Conservation and Recovery Act, and the
Surface Mine Control and Reclamation Act as well as the government’s efforts to protect the public
from pollution during work and at home. Id. at 454.

14 See, Chiras, supra note 2, at 170-71.

15 The activity of hunting for commercial products is ranked the second activity reason in a list of
nine activities cause extinction to plants and animals. This activity acquires 21% of the reasons
causing plant and animal extinction. See generally, Chiras, supra note 2, at 170-71.



business, or sustainable development, unless those companies have principal activities
that relate to the environment.'® This may be due to the old entrepreneurial mindset that
there is an inherent conflict between environmental protection and high profitability. In
other words, many companies aim to achieve profit, and thus managers and entrepreneurs
will often choose to sacrifice environmental protection to achieve profits. This approach
must be changed and rapid actions must be taken to preserve environmental resources
and restore environmentally ravaged areas because pollution and resource depletion are
growing faster than actions are taken.'’

The question that arises in this context is how could corporations and industries
take steps forward and start changing their business practices to benefit the environment?
The answer of this question is the notion of “green business.” Green business simply
means that companies and industries become environmentally friendly while maintaining
business success. Hence, the main issue this thesis is addressing is how could
corporations and industries be promoted to shift their business to a green one. Green
business can be promoted by governments through two different ways: a direct
intervention and an indirect intervention.

The direct governmental intervention involves enacting and implementing
environmental legislations that promote green business on one side and developing and
deploying new forms of regulation that support green business on the other side. There
are two types of regulations governments can issue to directly support green business: the
traditional regulation and the outcome-based regulation. After analyzing the pros and

cons of each type, the thesis will conclude that the most effective type of regulations that

16 This has been changed recently in some developed countries where government and business
community cooperate together to protect the environment.

17 Chiras, supra note 2, at v.



governments can issue to promote green business is neither the traditional regulation nor
the outcome-based regulation. This is because green business is a complex issue, thereby
the traditional regulations will be ineffective to promote it. In additions, green business
develops quickly, thereby the outcome-based regulation will be inefficient to promote it
because the government will lack the sufficient information necessary to issue realistic
requirements. Accordingly, the thesis will propose the most effective and efficient
regulation that could promote green business, namely the outcome-based regulation
based on the co-operation between the government, the business community, and the
public, and will then clarify how this type of regulation overcomes the disadvantages of
the traditional and outcome-based regulations.

Although existing laws and regulations initiated by the government are capable of
triggering attitude change within the corporate community towards the environment, the
regulatory framework for protecting the environment is still not sufficient to reach a
sustainable level. Accordingly, governments have to intervene in a different, but still
important way, to protect and preserve the environment. In other words, the preservation
and protection of the environment must not rely only on the rules the legislature and
government set down, but also corporations must be brought into play to participate in
solving environmental problems. Therefore, it is very important that firms initiate their
own environmental policymaking and have environmental initiatives; because waiting
until governments intervene by putting mandatory laws and regulations into effect takes

time on one hand and because there are some cases in which the protection of the



environment will not be achieved efficiently through mandatory laws and regulations on
the other hand.'®

As an alternative, governments can employ tools that promote corporations’ self-
regulations, such as tax credits, subsidies, loans, dissemination of information,
compliance assistance, and others. The tools’ end goals must be to make the targeted
industry understand the direct relationship between environmental protection and their
business growth as well as to demonstrate to the targeted industry that success is a
practical fact and not just a theoretical matter. So, in order for corporations to participate
in protecting the environment, the business community must understand that there is no
conflict between protecting the environment and their business growth. It is obvious that
the main target of doing any business is to make money, which in turn will be make
business owners and their beloved ones live a better life. There is no shame to have this
as your goal, but this goal could not be achieved without having a sustainable business.
Sustainable business in simple words means a business that continues to be successful at
both the short and long terms and at the economic stability and recession periods. Since
any business depends on natural resources, to guarantee having a sustainable business
there must be enough resources to use in the future to continue running the business. This
means business mangers and stockholders must start “operating their businesses with a

new and different ethic — by greening their businesses.”'” “Thousands of businesses

18 See, Green Governance: Building the Competencies Necessary for Effective
Environmental Management, 38 ELR 10610

19 DANIEL SITARZ, GREENING YOUR BUSINESS, THE HANDS-ON GUIDE TO CREATING A SUCCESSFUL AND
SUSTAINABLE BUSINESS, 13 (2008)




around the world have already discovered that, [. . .] business can become an integral part
of the solution- and in doing so, become an enormous force for positive change.”*

In addition to understanding the direct relationship between them protecting the
environment and their business success, entrepreneurs must find out, as a practical fact,
that environmental protection could be accompanied with their business success. In other
words, the direct relationship between environmental protection and business growth
should be translated into a financial language whereby entrepreneurs will explore that
they are benefiting by being a green business. This benefit could be tangible by achieving
the same or higher profits and/or intangible by positively affecting the reputation and
enhancing the company’s goodwill and brand name. Consequently, in order for this to
happen, governments have to intervene in an indirect way to create economic factors that
encourage companies and industries to be friendly benign ones and to improve their
business practices.

From this point on, the thesis will begin by explaining why many companies and
industries refrain from protecting the environment when operating their business. This
explanation will be presented through pointing out the conflict business owners and
managers see between sustainable development and economic growth. Then, the thesis
will show that the solution for this problem is by shifting businesses to green ones, which
will result in lining up business success and environmental protection together. The thesis
will then shift to focus on how could green business be promoted in order for this shift to
happen by arguing that supporting green business greatly depends on two roles a

government play.

20 Id.



The first role is a traditional one were governments enact laws and implement
them on one side and issue and deploy regulations on the other side. In addition to this
traditional role, governments need to play a new and different role by incentivizing and
encouraging corporations to protect the environment. Moreover, companies must play a
much stronger role in regulating their own environmental practices, whether they are
motivated by behavioral reasons, economic interests, or ethics. The role of governments
in incentivizing companies and the companies’ self-regulation of its environmental
impact is significant and vital in cases where there are limited governmental budgets to
regulate new or complex environmental problems. Accordingly, the research will focus
on the different roles a government could play in supporting green business, whether it be
a traditional role (i.e. direct intervention) or a new one (i.e. indirect intervention).
Additionally, the thesis will discuss the important role that corporations could play on
their-own to help protect the environment and prevent any damage resulting from their

business practice thereon.



II. The Challenge of Promoting Sustainable Development and Economic
Growth
In order to meet the needs of the public, there must be production. This
production is achieved by taking raw materials from Earth.”' Resources used to meet the
needs of the people are either renewable resources or non-renewable resources. A
resource is considered renewable when “one can find a pattern of positive use such that

99 22

. . . 2
its stock does not shrink over time”.”” Examples of renewable resources are solar energy

and soil fertility.® Conversely, a resource is deemed non-renewable “if one can find a
pattern of use for this resource such that it will be depleted in finite time.”**

Most of natural resources are exhaustible.” Failure to adopt environmental
policies and attitudes that prevent environmental encroachment would lead to the
contamination and the scarcity of natural resources—the problem of scarcity of
renewable resources occurs when resources are being used faster than they can be

generated.”® The results of contamination and scarcity are catastrophic because “infinite

growth of material consumption in a finite world is an impossibility.”*” The continuing

21 Tamsin Woolley-Barker, The Nature of Business, A review of The Nature of Business: Redesign for
Resilience, 6 Sustainability 181, 181 (2013) (reviewing GILES HUTCHINS, THE NATURE OF BUSINESS:
REDESIGN FOR RESILIENCE (2013)).

22 JEAN-MARIE BALAND, HALTING DEGRADATION OF NATURAL RESOURCES: IS THERE A ROLE FOR RURAL
COMMUNITIES? 9(1996).

231d.

24 E

25 1d.

26 Proponents of rationing suggest the application of “natural resource units” plan to avoid running
out of resources. This plan means that each individual, regardless of his/her wealth, will receive an
annual coupon of certain amount that covers the basics living needs and luxuries. The advantage of
this plan is that it helps in a better management of resource usage, therefore will ensure the
existence of natural resources to future generation. The disadvantages of this plan is that it is hard to
initiate, and it requires honest enforcement but planned economies have poor performance records
resulting in disapproving this idea. See generally, Chiras, supra note 2, at 462.

27 Chiras, supra note 2, at 441.




irrational usage of natural resources not only damages the environment,* but it also
negatively impacts economic development, and thereby mankind, as concluded by the
Development Committee of the World Bank and the International Monetary Fund in
1987.%

The effect of environmental damages is more serious in third world countries
because people residing in these countries depend mainly on the environment for their
living. *° Typically, primary production—fishing, mining, farming, and forestry—
represents more than one-third of their gross national product, more than two-thirds of
their employment, and over half of their export earnings.’' Thus, unwise economic growth
that depends primarily on depleting natural resources threatens the population of any
country.’>

As such, any given country is in need to have two goals: protecting the
environment and promoting economic growth. The challenges associated with achieving
each goal will be discussed below, in an attempt to understand the meaning of sustainable
development as well as to analyze why some managers and entrepreneurs believe that

there is a conflict between sustainable development and economic growth.

A. Why is Sustainable Development a Challenge?
Generations throughout time could have different needs resulting from the

different time and developed technology, but the basic needs of all generations are the

28Rockefeller, supra note 7, at 153.

29 Cairncross, supra note 8, at 20 (citing IBRD (World Bank) and IMF Development Committee,
“Environment, Growth and Development,” Paper No. 14 (Washington, DC, August 1987)

30 Cairncross, supra note 8, at 20.

31]d.

32 See generally, Cairncross, supra note 8, at 20.



same: food, water, air, and space.’ Justice requires that no one generation would use
more resources than it actually needs, leaving future generations with insufficient
resources to satisfy their basic needs ** or leaving them with hardship to have access to
equal amount of resources—either unequal in quality because natural resources have
been contaminated by current generations or unequal in quantity because natural
resources have been exhausted.” Therefore, natural resources must be used efficiently so
that the depletion of those resources is reduced to maintain a sustainable level of those
resources. This is what the notion ‘“‘sustainable development” calls for. The World
Commission on Environment and Development (Brundtland Commission) provides the
most quoted definition of sustainable development:*® ““‘the development that meets the
needs of the present without compromising the ability of future generations to meet their
own needs.””*’ The goal of sustainable development is to integrate all these aspects into
one coherent vision for the continuation of life of current and future generations of people
and other living organisms.**The World Commission on Environment and Development
in its 1987 report, Our Common Future, stated the following about sustainable
development:*
[Slustainable development requires meeting the basic needs of all and
extending to all the opportunity to satisfy their aspirations for a better life .
sustainable development requires the promotion of values that
encourage consumption standards that are within the bounds of the

ecological possible and to which all can reasonably aspire . . . at a
minimum, sustainable development must not endanger the natural systems

33 Chiras, supra note 2, at 443. (Article therein)

34]d.

35 ]. K BOWERS, SUSTAINABILITY AND ENVIRONMENTAL ECONOMICS: AN ALTERNATIVE TEXT 181 (1997).
36 ]d. at 3.

371d.

38 JAN MOFFATT, MEASURING & MODELLING SUSTAINABLE DEVELOPMENT 3 (2001).

391d. at 2.
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that support life on Earth: the atmosphere, the waters, the soils, and the
living beings.*’

Today, losing and contaminating natural resources can be considered a trespass of
the rights of future generations to have clean and enough resources for satisfying their
needs.*' To achieve sustainability, the burden that the public places on the environment
must be reduced to an acceptable level. ** Accordingly, entrepreneurs and the public in
general have to be wise in using natural resources and must refrain from using non-
renewable resources faster than acceptable substitutes can be found, using renewable
resources faster than they are generated, or polluting faster than can be absorbed and
neutralized by the environment.”’. In his book, The Nature of Business: Redesign for

Resilience, Hutchins noted that:

40 WILFRED BECKERMAN, A POVERTY OF REASON: SUSTAINABLE DEVELOPMENT AND ECONOMIC GROWTH xi (2003).
The author believes that reducing the use of natural resources is an impossible task unless using
some resources is completely stopped.

41 The principle of inter-generational equity has been adopted in the United Nations Framework
Convention on Climate Change (UNFCCC). Article 3(1) of UNFCCC states “The Parties should protect
the climate system for the benefit of present and future generations of humankind, on the basis of
equity and in accordance with their common but differentiated responsibilities and respective
capabilities. Accordingly, the developed country Parties should take the lead in combating climate
change and the adverse effects thereof.” UNFCCC, Article 3(1),
http://unfccc.int/essential_background/convention/background/items/1355.php (last visited on
June 21,2014 at 1:00 pm). The 1987 Report issued by the Brundtland Commission, lay down the
concept of sustainable development “in intergenerational terms: ‘Humanity has the ability to make
development sustainable to ensure that it meets the needs of the present without compromising the
ability of future generations to meet their own needs.” Mary Robinson Foundation - Climate Justice,
Climate Justice: An Intergenerational Approach, 1,
http://www.mrfcj.org/media/pdf/Intergenerational-Equity-Position-Paper-2013-11-16.pdf (last
visited on June 21, 2014 at1:13 pm)

42 ROBERT E. BABE, CULTURE OF ECOLOGY: RECONCILING ECONOMICS AND ENVIRONMENT 7 (2006).

43 Fischer & Black, supra note 4, at 21. Dr. Beckerman in his book, A Poverty of Reason, Sustainable
Development and Economic Growth, believes that we may not run out of resources or face any sudden
reduction in resources because economic forces will prevent this problem to happen. In economies
when demand is higher than supply, the price of the commodity will increase because the material
from which the demanded commodity is made is scarce. The price will continue to increase until
demand is reduced. Therefore, the resources will be less used. See generally, Beckerman, supra note
40, at 13. A contrasting view, is that the scarcity of non-renewable resources “drives up prices and
risk in our global supply chains, climate change increases the frequency of extreme natural events,
and unexpected (and costly) disruptions occur to natural services we take for granted.” Woolley-
Barker, supra note 21, at 181.
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We produce goods primarily by taking raw materials from the Earth (oil,
metal, water, and living natural resources), making these substances into
products through ‘heat, beat, and treat’ technologies (at significant energy
costs, with toxic by-products), and discarding the final product when it is
broken or no longer needed. The problem with this linear production
model is that our planet’s resources are finite (‘except for solar energy and
the odd meteor’), as is its capacity to absorb waste, including carbon
emissions.**

We treat these ‘natural services’ (resource availability and waste
absorption) as if they are largely free. But in reality, consuming the
planet’s raw materials, decimating biodiversity, compromising our
watersheds, acidifying the oceans, destroying topsoil, and changing the
global climate by transferring huge quantities of subterranean carbon into
the atmosphere are like taking a zero-interest loan from nature. Borrowing
looks cheap now, and we don’t bother factoring these ‘external’ costs into
today’s prices. Our lifestyle, however, is saddling us with an increasingly
large debt to nature. Sooner or later, this debt will need to be repaid, and
there’s no government bailout coming on this one . . ..*>
Sustainable development could be seen as a challenge to achieve because many
would think there is a conflict between sustainable development and economic growth.
But by looking back at the reason of bringing up the term “sustainable development,” we
find that sustainable development was proposed as the means to reconcile economic
growth with environmental health.*® Therefore, calling for sustainable development is not
a call to stop economic growth, but it is a call to build economic growth on clean energy.
The recent shift in customer preference towards environmentally friendly goods
and services provide an explanation on how business profitability and environmental
protection are lined up together in today’s world. The profitability of businesses depends

on their ability to sell more goods and services to customers, so businesses need to meet

perceived needs and desires of customers to become more profitable.*’ Recently,

44 Woolley-Barker, supra note 21, at 181.
45],

46 Babe, supra note 42, at 15
47Woolley-Barker, supra note 21, at 181.
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customers, especially in developed countries, have become more aware of their role in
persevering the environment for the benefit of themselves, their children, and their
grandchildren. Thus, customers are increasingly choosing products and services that are
environmentally friendly to satisfy their role in preserving natural resources and
protecting the environment. Those customers are called “green customers.” Today, due to
the increasing number of green customers, the consumption of environmentally friendly
products has increased dramatically. If businesses are able to exploit this increase in the
consumption of green goods effectively by offering more green goods and services,
businesses could generate higher business profits, employment rates, and income.*®
Sustainable development could also be considered as a challenge because
business managers and shareholders often think the costs of complying with
environmental regulations and standards are very expensive. Taking the projected growth
of “green customers” into consideration, assertions that sustainable development is very
expensive to achieve and that it hinders economic growth are simply not true because
adopting environmental goals allow businesses to save costs through different means.
Operating the business in an environmentally friendly way will result in an “improvement
in efficiency in primary use; efficiency in recycling; efficiency in extraction; [and]

replacement of the exhaustible materials by renewable alternatives.”*’

For instance, the Fairmont Royal York in Toronto was able to make an annual
saving of an amount of 200,000 Canadian dollars from its 25,000 Canadian dollar

investment in “an energy conservation program to replace leaky steam traps and fix

48 1d,
49 Bowers, supra note 35, at 181.
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leaks.”° Clarice Turner, the Senior Vice President of U.S. retail at Starbucks Corp., “said
practicing sustainability is both financially and environmentally rewarding.” >'
Sustainable development aims to achieve both environmental and economic development
and should not be viewed by business managers and shareholders as an obstacle to their
business growth. Starbucks is an example of a successful business, which follows a

comprehensive approach to reduce its negative environmental impacts>> through different

initiatives, including building greener stores,” recycling and reducing wastes.’

B. Can Economic Growth be Sustainable?
Economics is the science that helps a society to determine what commodity to

produce and how to produce it.”” Paul Samuelson, a Nobel Prize-winning economist,

(113

calls economics ““the science of growth.””*® Economic success of a country is measured

(113

by its “‘ability to generate a high level, and rapid growth, of the output of economic
goods and services””’ Economic growth means the increase in the consumption of goods

and services.”® This consumption increase could result from the growth of population size

50 Green Hotels and Responsible Tourism Initiative, http://green.hotelscombined.com/Gyh-The-
Business-Case-For-Sustainability.php (last visited August 4, 2014 at 3:03 pm).

51 National Restaurant Association, http://www.restaurant.org/News-Research/News/Starbucks-
Sustainability-pays-off-in-dollars-and-s (last visited at August 4, 2014 at 3:40 pm)

52 1d.

53 GreenBiz.com, http://www.greenbiz.com/blog/2010/12/02 /how-starbucks-saves-millions-year-
energy-led-lighting (last visited August 4,2014 at 3:57pm) Although Starbucks has been criticized by
environmentalists as unsustainable business and despite that the “industry of coffee is unsustainable
in many ways, [...] Starbucks has helped lead the industry towards greener practices.” In doing so,
“Starbucks entered into a partnership with Conservation International to create Coffee and Farmer
Equity Practices [which set down] environmentally, economically and socially responsible coffee
purchasing guidelines.” GreenBiz.com, http://www.greenbiz.com /blog/2009/06/10/starbucks-
coffee-green-or-greenwashed (last visited on August 10,2014 at 6:35 pm)

54 Starbucks, http://www.starbucks.com /responsibility/environment (last visited August 10, 2014 at
6:38 pm)

55 See generally, Chiras, supra note 2, at 448.

56 Id.

57 1d.

58 1d.

14



or from the increase of consumption of each existing person,” which will result in more
usage of available resources.”” While an increase in consumption at the expense of
natural resources may lead to economic development, this development is usually

temporarily and is typically damaging on the long haul.®'

The deforestation in Haiti is a clear example of how the economic growth that is
made at the expense of finite resources is a temporary growth. Haiti and the Dominican
Republic share the island of Hispaniola. The whole island was largely forested by its first
visitors.> Though, the side of Haiti was less environmentally endowed than the side of
the Dominican Republic, Haiti was able to establish richer agricultural economy than the
Dominican Republic and used to be “richer and more powerful than its neighbors.”® This

4
950 In

was made at the expense of the Haiti’s “environmental capital of forests and soils.
2005, only %1 of Haiti’s land and 28% of the Dominican Republic land are forested.®’
“The difference in forest cover between the two countries is paralleled by differences in
their economies.”® Now, Haiti is one of the poorest countries, excluding African
countries, even more than the Dominican Republic, though both countries are facing the
same problems such as corrupted governments and serious public health problems.®” One

of the main reasons for Haiti’s weak economy is that the “deforestation and other

environmental problems began earlier, developed over a longer time, and proceeded

59 1d.

60 Id. at 460.

611d.

62 Jared Diamond, Collapse, How Societies Choose to Fail or Succeed, 328 (2005), http://www.e-
reading.by/bookreader.php/133781/Collapse: How_Societies_Choose_to_Fail or_Succeed.pdf ( last
visited on June 20, 2014 at 9:49 pm)

63 1d. at 332, 338

641d. at 338

651d. at 328

66 Id. at 329

671d. at 329

15



further in Haiti than in the Dominican Republic.”®®

Given the Earth’s limited natural resources, ecologists argue that a continuous
economic growth would be unwise.” At the same time, economic growth is essential to
population because there are poor people who need sufficient food, clean water, adequate
housing, education and sanitation facilities in order to survive. These surviving
requirements lie in the realm of normative economics.”’ The issue that any country
confronts is that if the economy of a country does not build into its facets environmental
protection, hence resulting in contradiction between sustainable development and
economic growth, which one should prevail, economic growth or sustainable
development?

Business leaders argue that environmental regulations impede business and delay
projects.”’ In addition, they argue that environmental protection is an impediment for
productivity.” For instance, environmental regulations divert employees from productive
work (as a miner) to nonproductive one (as a mine safety inspector).”’ Consequently,
sustainable development, in the opinion of the business community, is not compatible
with economic growth. Too many business leaders believe extensive environmental
damage must continue because it is the price of progress, it is the price of economic

growth, good life, and jobs.”

68 1d. at 340

69 1d. at 439

70 Id. at 444

711d. at 436 According to studies made by the Conservation Foundation and other groups, delays in
business “are often the result of uncertainty and poor planning by companies and agencies, and not
compliance with environmental laws.” Chiras, supra note 2, at 456.

721d. at 447

731d.

741d. at 448
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Based on the above, entrepreneurs having the old mindset is not sustainable for
their business.”” An example, economic growth depends on population growth because the
greater the population, the greater the consumption will be, and hence, the more
commodities to be produced. This contrasts with sustainability because population
growth will result in increasing the usage of resources in a short period of time leaving
few resources for successive generations to satisfy their needs.

There are many reasons why the business community believes there is conflict
between sustainable development and economic growth. One of these reasons is that any
business decision is based mainly on economic grounds.’® Accordingly, business
decisions concerning natural resources will be affected by economic factors. Examples
for these economic factors include time preference and opportunity costs.”’ There are also
several noneconomic factors that might affect economic decisions, including ethical
decision-making.”® When taking a business decision there must be economic benefits that

will yield on the business from taking a specific decision because business decisions are

75 Woolley-Barker, supra note 21, at 181.

76 Chiras, supra note 2, at 453.

771d. See generally, Chiras, supra note 2, at 453 and 454.

78 Id. Chiras believes that ethics can be as powerful as economic factors when deciding and taking
business decisions. Through ethics, decision-makers will have a long-term view and will put future
generation into consideration when taking a business decision. Ethics is deemed a way to foster
sustainable development because decision makers will aim to maximize returns to future
generations, and ensure the survival and well being of future generations. Accordingly, businesses
will have a wiser management of natural resources. Id. We partially disagree with the Chiras’ opinion
that if a business has sustainable development as one of its goals driven by an ethical factor (i.e.
noneconomic factor), then environmental protection could be achieved. This is because achievement
of environmental protection through noneconomic factors is a rare approach. It is rare approach
because businesses will always give priority to economic factors when taking their business
decisions, thus if thinking in an ethical way will have negative consequences on the business ability
to achieve profits, which is the main purpose of any business, then ethics will not be put into
consideration when taking a business decision. Accordingly, we think that benefiting future
generations should not only be depend on noneconomic factor but also on economic factors. To have
economy based on environmental goals, economic factors should be the reasons for having these
environmental goals. Therefore, a direct relationship between economic growth and sustainable
development must exist.
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based on a cost-benefit analysis.”” Accordingly, decision makers compare between the
costs of protecting the environment and the economic benefits that the business will gain
in return.®

Until recently, many business managers and shareholders assume that “corporate
expenditures on environmental performance inevitably impose costs on the
company.”® Therefore, the business community believes that there should not be
limitation to economic growth and rejects any call to that extent.*® But, these assumptions
and beliefs must be changed at some point because the planet will not continue resisting
the improper exploitation of its natural resources or the poisoning of its assimilative
resources, such as land, water, or the atmosphere.83

In order to have a direct relationship between sustainable development and
economic growth, the outcome of the cost-benefit analysis that business decision makers
do must be positive. Positive outcome mean the benefits a business could achieve
protecting the environment outweigh the costs spent for this protection. Moreover, the
analysis should not only show that economic benefits outweigh environmental protection
costs but also that economic benefits resulting from environmental protection are much
higher than the economic benefits resulting from unsustainable business. This is because

entrepreneurs will not bother themselves about how to make changes in their business to

protect the environment because making this change will not add any monetary benefit to

79 Bowers, supra note 35, at 5.

80 Id.

81 Dennis D. Hirsch, Green Business and the Importance of Reflexive Law: What Michael Porter Didn’t
Say, 3,

http://www.law.uh.edu/faculty /thester/courses/Emerging%20Tech%202011/Green%20Business
%20and%20the%20Law%20-%20Hirsch.2.pdf (last visited June 20, 2014)

82 Babe, supra note 42, at 16.

83 Moffatt, supra note 38, at 1.
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their business.™ This is the concept of discount rates, on which economists and business
decision makers make their choices.*” In other words, when dealing with the future,
people will make sensible choices to whether spend their money now or later.™
Accordingly, a benefit that could be gained today will overweigh the same benefit to be
gained in the future even if this current benefit will expense costs to be incurred
tomorrow.”” The way that people would prefer to gain a benefit in the future is that they
will be compensated for postponing gaining the benefit now and waiting to gain it in the
future.®® In other words, “[t]he returns . . . must be high enough to make up for spending
foregone today.”*’

Some business managers believe pursuing sustainability entails sacrifice of their
economic benefit for the benefit of future generations.”” Other managers are only
concerned about achieving short-term profits through “bottom-line cost reduction and
top-line value enhancement.”' Although some business owners have heeded the wake-up
call for green growth, others have chosen to “retool and reinvent, to refocus on “‘meeting
the needs of the present without compromising the ability of future generations to meet

their own needs.””"?

Business owners have to understand that there must be sustainability
for the continuation of living, and hence the continues of economic growth and business

because “[i]f we do not conduct our business within the constraints of the system, . . . we

84 This could be the reason behind putting a monetary value, by environmental economists, on
environmental effects of economic decisions. Bowers, supra note 35, at 4.

85 Cairncross, supra note 8, at 31.

86 Id.

871d. at 31-32

88 ]d. at 31

89 Id.

90 Bowers, supra note 35, at 201.

91 Woolley-Barker, supra note 21, at 181.

92 Rockefeller, supra note 7, at 153.

19



will inevitably go out of business.”” In order to overcome this problem “any business is
to shift away from maximizing short-term profit and the efficiency of each component,
and do things the way the rest of nature does them.”**

Furthermore, some economists are against sustainable development and believe
that economic growth is what future generations need and can actually benefit from. For
instance, Dr. Beckerman believes that economic growth is not a reason for running out of
resources.” In addition, in his book, 4 Poverty of Reason, Dr. Beckerman believes that
economic growth and not sustainable development is what benefits future generations
better because economic growth will make future generations richer than people alive
today.”® Dr. Beckerman argues that the core idea behind sustainable development is
unclear because it aims to assure future generations would have access to natural

resources to satisfy their needs, but there is no clear identification of what are these

needs.”” Other concerns raised by Dr. Beckerman question whether a future generation be

93 Woolley-Barker, supra note 21, at 181.

941d.at 181- 182

95Beckerman, supra note 40, at 13.

9 Id. at xi. We strongly disagree with the proposition of Dr. Beckerman because money cannot fix or
substitute what future generations would lose from natural resources resulting from the depletion of
natural resources necessary to guarantee the continuation of living on Earth. This is simply because
the disturbance to the ecological balance that would result from depletion of natural resources could
neither be fixed by the money future generation will have nor through the updated technology at that
time.

Donella Meadows, an environmentalist, says “ A society that refuses to consider the idea that there
are limits to growth is not going to bring forth a physical economy that fits within the constraints of
the planet. A society that thinks there’s an ‘away’ to throw things into is going to find itself choking
on its own waste.” Babe, supra note 42, at 15. In addition, Mark Sagoff, an environmental ethics
philosopher at the University of Maryland declared “[i]t is simply wrong to believe that nature sets
physical limits to economic growth - that is, to prosperity and the production and consumption of
goods on which it is based.” Id.

97 Beckerman, supra note 40, at 1.
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treated differently and be able to satisfy their needs while current generation is not
satisfying its own needs.”®

To sum up, the way the public and the business community uses natural resources
must be changed because the continuation of population growth, resources depletion,
pollution, industrialization without change will make growth on this planet will reach to
an end soon.”” Accordingly, “environmental resources, if not sustainably managed, may
indeed limit economic growth.” The relationship between economic growth and
sustainable development is a direct relationship and not inverse one. So, if the
environment is damaged, economic growth is threatened and if environment is protected,
economic growth will continue.'” Later, the thesis we will prove this direct relationship
by giving example of companies concerned about the environment are economically
successful.

Although sustainable development is an important concept, companies might still
not be encouraged to protect the environment solely for the sake of sustainable
development, as they often care only about their own business and the profits they could
achieve. But because strong economy and economic growth standing alone are not
sufficient to build a society, prominent economists, have recently called for a major

economic transformation for the continuation and survival of human race. '*!

98 Id. We disagree with the proposition of Dr. Beckerman. First, propositions of Dr. Beckerman are
mainly based on the ground that there is a conflict between sustainable development and economic
growth, but what we will discuss and try to prove in the next sections is that there is a direct, not an
inverse, relationship between them. Second, Dr. Beckerman strongly believes that economic growth
should prevail on sustainable development because this is good for current generation and better for
future generation. His argument is based on the allegation that the more rich is the much better. This
is not true for the same reason we mentioned in note 108, how could money or technology be able to
substitute the depleted natural resources, which are integral part of the ecological balance.

99 Cairncross, supra note 8, at 18.

100 Id

101 Chiras, supra note 2, at 457.

21



Accordingly, there have been numerous suggestions “to bring economics in line with
environmental realities.” '%*

Despite the fact that achieving economic growth accompanied with sustainable
development would be very challenging, an economy that is based on clean energy could
meet this challenge. For instance, during the financial crises of 2007-2008, layoffs,
bankruptcy filings, sustainability was seen to be as “‘nice to have.””' A study conducted
by The Pew Charitable Trust concluded that clean energy provides investment growth

. . . 104
€ven 1 recession pGTIOdS. 0

In the below section we will introduce a way to face the
challenge between achieving sustainable development and economic growth and how a

country could bring these two goals in line together without being forced to chose

between either of them.

III. How to Face the Challenge?

“Today’s environmental challenges are far beyond anything we’ve faced before,
affecting not just the birds and the trees but also, potentially, the economics, the public
health, and well-being of all humans, t0o.”'”” In order to deal with these challenges and
threats to natural resources, companies must practice sustainable development, which is
capable of “resolving the conflict between the various competing goals, and involves the

simultaneous pursuit of economic prosperity, environmental quality and social equity.”'*

102 Id

103 Rick Bunch, Sustainability vs. the Downturn, Can Green Strategies Survive a Recession?, 2
Sustainability 1, 1 (2009).

104 The Pew Charitable Trusts, Who's Winning the Clean Energy Race? 2013,
http://www.pewtrusts.org/en/research-and-analysis/reports/2014/04 /03 /whos-winning-the-
clean-energy-race-2013 (last visited on June 21, 2014 at 2:36 pm).

105J0EL, MAKOWER, STRATEGIES TO THE GREEN ECONOMY, OPPORTUNITIES AND CHALLENGES IN THE NEW WORLD
OF BUSINESS 14 (2009).

106 KUMAR DAS, SUSTAINABLE DEVELOPMENT xi (2009)
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Sustainability should not be limited to nature, but it should also be applied to job creation
and industrial output.'”” Accordingly, sustainable development refers to economic growth
that is mindful of the limited natural resources available on Earth.'®In fact, the core goals
of economic growth and sustainable development are not different from each other. One

19 which means that most things people

of the key principles in economics is “scarcity,
want are limited, hence people must be rational in using the limited resources. This is
also the core goal of sustainable development, that nonrenewable natural resources are
finite and they must be used in a wise way to ensure that future generations will be able
to satisfy their needs. Accordingly, sustainability does not mean no economic growth
could happen; rather, it means that there will be growth in certain sectors, like solar
energy, while stagnation strikes other sectors, like oil and steel production''’ otherwise
“[r]lapid economic growth can harm the environment; and the environment, if
mismanaged, can limit economic growth.”'"!

Economic growth can benefit the environment in various ways. Tony Killick of
Britain’s Overseas Development Institute states “economic polices that are good for
economies may, by happy coincidence, frequently be the ones that are best for the

»!2For instance, growth could result in an improved technology that

environment, too.
lowers the costs of environmental protection.'"” An example of the latter is the use of

solar panels, which provide clean energy and their costs are decreasing. The cost of solar

107 Fischer & Black, supra note 4, at 21.
108 Fischer & Black, supra note 4, at 190.
109 Chiras, supra note 2, at 464.

110 Id. at 460.

111 Cairncross, supra note 8, at 22.

112 1d. at 35.

113 1d. at 22.
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in 2013 is 100 times less than its cost in 1977.'1*

The price per watt dropped from $76.67
in 1977 to 0.698 in 2013."" David Eves, the CEO of Xcel’s Colorado subsidiary, says
“This is the first time that we’ve seen, purely on a price basis, that the solar projects made
the cut - without considering carbon costs or the need to comply with a renewable energy
standard - strictly on an economic basis.”''® Economics also can affect the environment
in different ways.''” For instance, business decisions have significant effects on how to
use natural resources.''®To guarantee the continuity of a strong economy and sustainable
business, there must be a wise use of natural resources. The complete depletion of natural
resources means the collapse of the economy, which would result in business breakdown.
Accordingly, the relationship between environmental protection and economic growth is
not a converse one but it is a direct relationship.

Putting into consideration environmental protection and the fact of finite
resources' 'in doing business will allow entrepreneurs to make wise decisions for their
business’ benefit as well as benefit future generations. Therefore, business managers
must realize that they do not only have obligations to the company shareholders to
achieve business success and high profits, but also have duties to the ecological

system, >’ which in turn will result in the benefit of their businesses by guaranteeing the

continued functioning of their companies in the future.

114 Cost of Solar, http://costofsolar.com/cost-of-solar-panels-10-charts-tell-you-everything/ (last
visited on June 20, 2014 at 5:05 pm)

115 [{.

116 http://reneweconomy.com.au/2013 /graph-of-the-day-solars-99-cost-plunge-to-grid-parity-
48733 (last visited on June 20, 2014 at 5:05 pm)

117 See generally, Chiras, supra note 2, at 453.

118 [d. at 454.

119We mean by resources in this context both renewable and non-renewable resources. As
mentioned previously, renewable resources are subject to scarcity and turn to be finite resources
when the use of renewable resources is faster than they can be generated.

120 GIL FRIEND, THE TRUTH ABOUT GREEN BUSINESS 15 (2009).
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Not only in business but also in government and environmental organizations, people
think that there is a conflict between business and environment and they must choose

between them.'?!

This is not true. Gil Friend, the founder and CEO of Natural Logic,
Inc.,'** concludes that the “presumed conflict” between environment and business is just
a “false” one.'**Protecting the well-being of Earth’s living systems is not only good for
the Earth, it’s also practical business strategy that serves innovation and captures value

that’s otherwise ignored.”'**

In addition, if ““green’ can be profitable” then no one will be
in the situation of choosing between protecting the environment or doing profitable
business.'* Then, “why choose between one or the other when you can have both?”'%
The thesis will explain below the meaning of green business and its importance. Then, a

discussion of the difficulties to shift a business to a green one will be presented along

with the solution to overcome these difficulties.

A. What is Green Business?

The notion of “green business” refers to the “voluntary actions by a private firm that
seeks to achieve better environmental performance and, simultaneously, to make the
company more competitive.”'?” This is a broad definition of what “green business”

means. Scholars and writers in this field set down many principles of green business

1211d. at 7.

122Natural Logic, Inc. is a company that has been working on “greening’ businesses and economies
for [15] years.” It helps other companies to “build profit, brand, and competitive advantage, while
reducing ‘waste,” environmental impact, and risk.” Id. at 2.

123 Id. at 3.

124 [d. at 28.

125 [d. at 7.

126 Id. at 7.

127 DENNIS D. HIRSCH, GREEN BUSINESS AND THE IMPORTANCE OF REFLEXIVE LAW: WHAT MICHAEL PORTER
DIDN'T SAY, 3,

HTTP: //WWW.LAW.UH.EDU/FACULTY/THESTER/COURSES/EMERGING%20TECH%202011/GREEN%20BUSINESS
%20AND%20THE%20LAW%20-%20HIRSCH.2.PDF (last visited August 11, 2014 at 11:44 pm)
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behavior that stem out from this broad definition. In his Article titled “Green Business
and the Importance of Reflexive Law: What Michael Porter Didn’t Say,” Dennis D.
Hirsch, the Geraldine W. Howell Professor at Capital University Law School, has

“identif[ied] nine principle categories of green business behavior among them are:

- Reducing the business, and its customer, negative environmental impacts,

- Reducing the exposure of customers to unhealthy materials or substances,

- Increasing the reuse and recycle of materials and substances used in the production
process,

- Improving the business and customers’ “energy efficiency” and “resource
productivity,”

- Dissemination of more information about the business’s “environmental impacts and
performance than the law requires” and “[i]Jmplementing systems to identify waste
reduction, pollution prevention, energy efficiency, and/or resource productivity
opportunities throughout the company or facility.”'*®

When Gil Friend gave a short definition of green business, he stated that it is the

2 €6

business that “make [sic] sense, in both the short-term and the long-term,” “make [sic]

sense, for itself, its owners and employees, and the living systems that support it,”

2 ¢

“operates lean, clean and green,” “uses green to build profit and competitive advantage,

and to reduce risk,” and “prospers by embedding the laws of nature at the heart of [an]

. 129
enterprise.”

There are more definitions that have been given to define the notion of “green
business.” Other definitions emphasize that green business is being in compliance with
environmental laws, or has a “good environmental management systems,” or “[c]an
sustain its operation into the future indefinitely,” or “[e]nriches the world in which it

operates,” or “[pJublishes a Corporate Social Responsibility (CSR) report,” or “[h]as a

128 1d. at 11.
129 Friend, supra note 119, at 2-3.
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slick green marketing campaign.”'*"

B. The Importance of Green Business

From the numerous definitions proposed by different sources, “green business” is not
a notion that only concerned about protecting the environment, but also concerned about
how to make a business successful in the short and long terms. “Green isn’t just about
environment. It also represents a way of seeing your business.”"*' Green business has
influence at both micro and macro scales.'’” At the micro scale (i.e. an individual
enterprise), owners, stockholders, and workers could generate more money “by cutting

133 and by meeting and anticipating

their wasteful spending on excessive resource use,
consumers’ expectations for better and safer products and services.'>*At the macro scale,
a country could benefit from green business because of its impact on economic growth,
jobs, and quality of life. In addition, green business could help a country to face financial
crises by “investing money in a new energy economy and clean new infrastructure.”'>
Going green is for the benefit of both the environment and business growth because
the ultimate goal of “green business” is to guarantee the operation of business in a way
that “helps both the economy and Earth’s living systems [to] continue functioning long
into the future.”'*°As for economic growth, it’s no exaggeration to say that shareholders
and managers of companies should notice that going green is a must, if not for their

current progress, then for their continued success. This is because all the constituents they

are dealing with, such as workers, suppliers, customers, and investors, will be paying

130 See generally, Friend, supra note 119, at 2.
131 Friend, supra note 119, at ix.

132 [{.

133 [d.

134]d. at 6.

135 [d. at ix.

136 Id. at 28.
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more attention to “green in the years to come.”'”’ As for the benefits to the
environmental, business shareholders and managers must shift their way of operating,
managing, and doing their business in a way friendly to the environment. This shift must
happen now because of the many environmental problems we are facing, such as climate
change, ozone depletion, land conversion, changes in global biodiversity at an
unpredictable rate, population growth, toxins, environmental degradation, unsustainable
harvesting of natural resources and more."*® Accordingly, companies must not only
comply with the laws and regulations of governments, but also with the laws of nature.
“This is an indispensable guide for any company seeking to not just survive, but thrive in

139
years ahead.”"”

This means “going green” is for having a sustainable business and not
only for protecting the environment.

An example that going green could be even better than not being an environmentally
friendly business is constructing green buildings rather than regular ones. “Despite the
common perception that green buildings costs more, building green can help reduce your
operating costs with little or no additional constructions cost.” As per The Costs and
Financial Benefits of Green Buildings report of 2003, issued by California’s Sustainable
Building Task Force, the latter has concluded “building green is cost-effective and makes

financial sense today,” because it saves costs from “reduced energy, water, and waste;

lower operations and maintenance costs; and enhanced occupant productivity and

137 1d. at 8.

138 Id. at 14.

139 This is stated by William McDonough, architect and coauthor, Cradle to Cradle: Remaking the Way
We Make Things., (copied the cover page of Makower, supra note 105)
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health.”'*" In addition, after analyzing various essential buildings’ facilities like energy,
water, and others, the report found that “the financial benefits'*' of green buildings are
approximately ten times larger than the average additional cost of building them.”'**
“Energy savings alone exceed the average increased cost associated with building

99143
green.

C. Difficulties of Application

1. What Does it Mean to be a Green Business? Is there a Uniform
Standard(s)?

After presenting the meaning of green business, the questions that logically will be
raised and need to be answered are “what’s the standard for determining whether a
business can be called Green?” “What set of environmental commitments should it
make?” “How open should the company be about its impacts?” “Which goal is the right
goal?”'** “How green is good enough?”'***‘[I]s[green] good enough in terms of the
competitive market situation, and is it good enough in terms of what's possible?’”'*®

“[HJow green can we get it and how can we do it better?”'*” To sum up these questions

into one question “how does [a company] know that its environmental policies, programs,

140 The Costs and Financial Benefits of Green Buildings report issued in October, 2003 by California’s
Sustainable Building Task Force, ix, http://www.usgbc.org/Docs/News/News477.pdf (last visited
June 11 2014 at 9:10 pm)

141As per the Costs and Financial Benefits of Green Buildings report, the financial benefit of green
buildings will benefit California’s government more than private sector. “Private sector building
owners, for example, may be less likely to care about health and environmental impacts, and hence
might perceive lower financial benefits of building green.” Id. at 84

142 Id. at ix

143 [(.

144 ]1d. at 28

145 [(.

146 Q&A: The Truth about Green Business,
https://advance.lexis.com/GoToContentView?requestid=0feeb3a8-3267-5a23-79f5-
2845b156b2c4&crid=ca6c2f0f-dc3e-464e-f0c7-66c8186c9216# (last visited June 12, 2012 at 5.05
pm).

147 [{.
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and progress will be viewed as ‘good enough’?”'*®

In answering these questions different answers have been raised. One example of
these answers is “reducing harm gradually.”'* Another example is “finding ‘acceptable’
levels of damage that could be reached at an ‘affordable’ price.”"™® Friend proposed

(133

another way in order to have truly sustainable business. He said “‘green enough’ means

operating in a way that helps both the economy and Earth’s living systems continue

functioning long into the future.”"!

We do agree with the proposition of Friend, but it
presents a broad framework for the meaning of what is “green enough.”

We believe that to answer these questions another question will arise “Is it even
possible to create a single standard, or even a set of standards, that defines an
environmentally responsible business- a [uniform] standard[s] that can be applied to a

SQ”ISZ

large or small company in any type of busines Joel Makower, an Executive Editor at

GreenBiz.com,'>’in his book, Strategies for the Green Economy, believes that the answer

»I3*Makower conclude that there is no standard that

to the latter question is clearly “no.
could be set down to determine when a business could be classified as “green.” Makower

also says “[e]ach company is different,” so even if there are commonalities between more

than one company, yet the environmental impacts of each company are different.'> One

148 Makower, supra note 105, at 19

149 Friend, supra note 119, at 28

150 [{.

151 [d.

152 Makower, supra note 105, at 19.

153GreenBiz.com is part of GreenBiz Group. This group “provides clear, concise, accurate, and
balanced information, resources, and learning opportunities to help companies of all sizes and
sectors integrate environmental responsibility into their operations in a manner that supports
profitable business practices.” Information available at http://www.greenbizgroup.com (last visited
June 16,2014 at 9:30 pm).

154Makower, supra note 105, at 19.
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could have a significant impact and the other could have a trivial one."*

2. Makower’s Three Standard Questions are Flawed

Although Makower has stated in his book, Strategies for the Green Economy, that
no uniform standard(s) could be established to determine environmentally responsible
business, Makower proposes in the same book in a later section that there are three basic
questions'”” for any entrepreneur, regardless its size and sector, to know if his/her
company is doing well or not and “[w]hen good is good enough?”'>® The three questions
are: (1) “What do you know?” (2) “What are you doing?” (3) “What are you saying?”'>’

These questions are difficult to answer them fully. To answer, the first question,
“What do you know,?” an entrepreneur needs to know “what is the company’s biggest
impact?”'® Then, the entrepreneur should ask if this impact is driven from the company’s
direct operation or if it is a result of an indirect source, like the upstream or downstream
impacts.'®' To answer this question is not an easy task because it does not only require a
company to investigate its operation but also will require it to be aware about the
environmental impacts of other companies and constituents, which might not be easily
accessible. If an entrepreneur was able to answer the first question, answering the second
question is made more difficult if the biggest environmental impact is resulting from

indirect sources. The second question requires an entrepreneur to ask: Is there a plan to

156 [{.
157]oel Makower has reached these questions upon his meetings and discussions with hundreds of
“business leaders, activists, regulators, media, and others about their expectations of companies.” Id.
at115

158 [{.

159 [d.

160 Id. at 119

161]d. at 119. An upstream impact means the environmental impact resulting from a company’s
suppliers of raw materials and component parts of a product and a downstream impact means the
environmental impact resulting from a company’s distributor’s and customers. See generally, 1d. at
115-119
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reduce or eliminate the environmental impacts?'®® As mentioned, answering this question
becomes a hard task when other companies mainly cause the environmental impacts.
How could an entrepreneur know other companies’ plans for reducing or eliminating
their ecological footprint unless they are publicly disclosed? And even if a company was
able to reach this information,'® is it always feasible that a company influence or force
another company to adopt an effective environmental plan? As for the last question,
“What are you saying?,” an entrepreneur must be careful about what is being disclosed
about the company’s “green initiatives.” If company does not stick to its green promises,
this disclosure might negatively affect its reputation. Conversely, if it is able to achieve or

exceed its green goals, this will be of an advantage for the company’s reputation.

3. Results of the Difficulties: Greenwashing
Because there is no “uniformed standard, or set of standards, defining

. . . 164
environmentally responsible companies,”'®

companies could be discouraged from turning
their business into a green one. This is because companies, that are truly following
environmentally friendly approaches in doing their business, would find themselves

competing with other companies that allege their business to be green one for the purpose

of attracting customers, employees, investors and others.'°’Additionally, the fact that

s 166

99 ¢

there are no uniform standards for “green business,” “anything can be deemed green.
Accordingly, there are no clear answers to the question “ How good is ‘good enough’?”

Companies are confused about their status and whether they are truly protecting the

162]d. at 122

163 This information could be reached either because it has been made public or through other
internal sources.

164]d. at 21.

165]d. at 21

166]d. at 69
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environment or not, making them reluctant to disclose their environmental initiatives or
approach, fearing that those initiatives would not be good enough and that they would be
accused of greenwashing.'®” As per the Concise Oxford English Dictionary (10th
Edition), green wash means “‘Disinformation disseminated by an organization so as to
present an environmentally responsible public image; a public image of environmental
responsibility promulgated by or for an organization etc. but perceived as being
unfounded or intentionally misleading.””'®® The definition given by Webster's New
Millennium Dictionary of English, of the term greenwash is “‘The practice of promoting
environmentally friendly programs to deflect attention from an organization's
environmentally unfriendly or less savory activities.””'® Since there is no clear standard
to determine what is green and what is not, companies might greenwash to attract
consumers, workers, investors and others.

Recently, some attention has been given to greenwashing companies. Activists use
the media to embarrass companies that get involved in greenwashing activities, which
would result in financial losses to these companies by the public boycott of their
products.'” For instance, “[a]t the 2002 Earth Summmit in Johannesburg, a group of
activists held a Greenwash Academy Awards event to criticize companies that falsely
promote themselves as environmentally responsible and to ‘recognize these companies
for what they are: hypocrites.””'”" At 2002 Earth Summit, BP was declared as the winner

for “Best Greenwash” for its “‘Beyond Petroleum rebranding campaign,” which

167 Id. at. 70

168 Thomas P. Lyon & John W. Maxwell, Greenwash: Corporate Environmental Disclosure under Threat
of Audit, http://onlinelibrary.wiley.com.proxygw.wrlc.org/doi/10.1111/j.1530-
9134.2010.00282.x/full (last visited June 12, 2014 at 12:10 am),
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highlights the company's investments in renewable energy without mentioning their
major efforts in petroleum exploration.”'*Another example is Walmart, the world’s
largest retailer.' *Walmart seeks that its “actions [ . .. ] save [ . . . their] customers money
and help ensure a better world for generations to come.”'’* Accordingly, Walmart has set
three “aspirational sustainability goals:” to be supplied by totally renewable energy; to
have zero wastes; and to sell only products that “sustain people and the
environment.”' Walmart itself admit that it does not know how to reach these goals.'”
In fact, Walmart was declared as a Greenwasher by the Institute for Local Self-Reliance
(ILSR) in its 2013 report revealing Walmart’s climate impact.'”” Stacy Mitchell, ILSR
Senior Researcher and author of the report, stated that after a close examination of
Walmart’s way of doing its business “‘behind all of its climate announcements [ . .. ] the
company continues to externalize its costs on people and the environment,””'’®

In order for a company not to be exposed to greenwashing claims, Gil Friend
proposes that a company should watch its disclosures and avoids overstatements by
disclosing “less rather than more.”'” The authors of the article Greenwash: Corporate

Environmental Disclosure under Threat of Audit found the adoption of environmental

management system (EMS) by companies will reduce the possibility of being exposed to

172 [d.

173Walmart website, http://corporate.walmart.com/global-responsibility /environmental-
sustainability (last visited June 12,2014 at 9:00 pm)
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176 Friend, supra note 119, at 28-29

177 Institute For Local Elf-Reliance, http://www.ilsr.org/walmart-climate/ (last visited on June 12,
2014 at 9:23 pm)
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179Q&A: The Truth about Green Business,
https://advance.lexis.com/GoToContentView?requestid=0feeb3a8-3267-5a23-79f5-
2845b156b2c4&crid=ca6c2f0f-dc3e-464e-f0c7-66c8186c9216# (last visited June 12, 2012 at 5.05
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greenwash claims.'™ This is based on the grounds that if a company applies EMS, the
manager is supposed to be better informed about the environmental impact of the
company, at least this is what the market will assume to be the case. Accordingly, the
manager will not be able to hide behind the veil of unawareness when he fails to fully
disclose the company’s environmental impact, “and is thereby pressured to fully
disclose.”"®!

In US, the Federal Trade Commission (FTC) has issued Green Guides, which are
“set of guidelines aimed at clearing up confusion in a marketplace that has changed
dramatically since the last update in 1998.”'®* Jon Leibowitz, the Chairman of FTC,
declared, "The Green Guides were designed to help businesses avoid making misleading

environmental claims."'®> The Green Guides are another approach that will help

eliminating companies’ exposure to untrue green claims.

D. How to Face these Difficulties?

Makower’s assertion that it is impossible to establish uniform standards is
fundamentally flawed. It is possible to establish uniform standards for each sector and
field of business that determine when a good is green enough. Actually, the question of
when a good is green enough? is raised because there are no uniform standards for the
meaning of “green business.” We know that it is hard to reach uniform standards in each

sector and field but it is not impossible. These uniform standards could be reached

180 Thomas P. Lyon & John W. Maxwell, Greenwash: Corporate Environmental Disclosure under Threat
of Audit, http://onlinelibrary.wiley.com.proxygw.wrlc.org/doi/10.1111/j.1530-
9134.2010.00282.x/full (last visited June 12, 2014 at 12:10 am),
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through the co-operation of governments, business communities, and non-governmental
organizations. Though ever-changing technology and new business sectors might initially
undermine these standards, this deficit could be overcome by creating competition
between companies in the same filed to incentivize them to update the established green
business standards.'®* This will give companies, which were able to update the standards,
market and competitive advantages among their peers. In this way, companies will seek
to develop green business standards in order to benefit from these economic factors in
addition to the other advantages that they could obtain from the government for being
environmentally friendly companies (namely, the incentives that a government will create

to encourage companies to go green that will be discussed in a later section).

Although “creating a comprehensive scheme of green business is a complex and
challenging proposition, [ . . . ] it is not impossible.”'® An example that shows that it is
not impossible is LEED (or Leadership in Energy and Environmental Design). LEED is
“a green building certification program that recognizes best-in-class building strategies
and practices.”'® There are different levels of LEED certification.'” LEED is flexible as
it could apply to multiple building projects through the different rating systems, which
“address the unique needs of building and project types on their path towards LEED
certification.”'®® “Each rating system is made up of a combination of credit categories”

and each credit category has specific prerequisites to be met and a variety of credits can

184See generally, Friend, supra note 119, at 28-29.

185Makower, supra note 105, at 22

186Definition given by the US Green Business Council (USGBC), http://www.usgbc.org/leed (last
visited on June 10, 2014 at 8.30pm).

187 USGBC, http://www.usgbc.org/leed#overview(last visited on June 10, 2014 at 10.15pm)
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be pursued to earn points.'® Depending on the number of credits earned, the level of
LEED certification will be determined."® Accordingly, a building that has been certified
as LEED, will be designated as either “Certified” for 40-49 points earned, or “Silver” for
50-59 points earned, or “Gold” for 60-79 points earned, or “Platinum” for 80 and above
points earned.””' Construction of a building that is LEED-certified does not cost more

than, and can even cost less than, constructing a regular building."”?

The only additional
costs that will be encumbered are the “staffing costs associated with the actual
documentation and certification process,” which are reducing over time.'*?

It is worth noting that there are some initiatives for setting down uniform
standards for “green business, ” such as green business certification programs, Green
Business Network program, Global Reporting Initiative (GRI), and ISO 14001."* Some
cities and counties have launched green business certification programs whereby
companies receive “certification attesting to their environmental commitment and
performance” after meeting a set of criteria.'”> Another example is the Green Business
Network program, operated by the nonprofit organization Green America.'”® Member
companies are “‘familiar[] with and commit[ted] to social and environmental

responsibility.””"”” In addition, GRI is a “de facto standard on how . . . [a company

reports] its environmental and social performance” although it does not determine “what
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192Friend, supra note 119, at 139, 142
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194Makower, supra note 105, at 20
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that performance should be.”'”® Furthermore, the ISO 14001 is “an international standard
for environmental management systems” which “defines the way a company should
establish an organized approach to systematically reduce” its environmental impact.'®’
However, the ISO 14001 does not apply to a “company as a whole” but only to specific
facilities. In addition, it just “certifies that there’s system in place, not that the system is
effective.”””" Accordingly, a company may produce toxic products and claims are raised
against it because of its environmental impact and still own the ISO certificate.””'

In order to achieve maximum possible environmental impact, there must be a
combination of law, policy, and “environmental standards” adopted by companies.***
These standards are “driven by economic factors including cost savings and the
opportunity to differentiate [companies’] products . . . by reputation, customer demand,
insurance availability, investor decisions, and other factors like corporate values.”*"’
Since industry is an integral part of any community, it should always avoid
environmental encroachment, while operating even in case of lack of legal obligation to

204
do 0.2«

[[Industry should take independent and responsible action based on its know-
how and technology to achieve environmental protection within reasonable economic
bounds.”**® Although it is important that industries and companies have environmental

initiatives, the government will still have a role to play in this context because

environmental policymaking made by companies and industries will exclude many

1981d_

199rd_

zoord.

201rd_

20238 ELR 10610- 10611

2031d.at 10611

204 JAN-OLAF WILLUMS, PAPER ON THE GREENING OF ENTERPRISE: BUSINESS LEADERS SPEAK OUT, 234, U.N. Doc.
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issues, especially the “interest of future generations and the non-economic value of nature
itself.”>%

In order to encourage sustainable development, governments must intervene in
various ways to help solve the catastrophic results of environmental encroachment and
guarantee the Earth’s future by giving the next generations the chance to have natural
resources to satisfy their needs. Governments can directly intervene by enacting and
implementing laws on one side and issuing and deploying regulations on the other side
for improving companies’ performance towards the environment, but also governments
can and should engage in indirect intervention. The latter is appropriate in cases where,
for instance, it is hard for governments to adopt specific policies because they are limited
by the technicality of the targeted industries’ operation. At this point, the existence of
corporate governance is necessary to fill in the gap, but still the government must have a
role to play. This role could be through adoption of facilitating means, motivation,
privileged treatment, and other actions that differ from a case to another that will be
discussed in a later section when we discuss the green corporate governance. The
achievement of high profits in the long run and the development of any business would
be enhanced by adopting environmental policies and initiatives, and through engaging in

green business.

IV.  Role of Government in Supporting Green Business
The legal system of any country has a significant role in stopping environmental

encroachments and in laying down the basis of solving environmental problems, namely

206 THE CRISIS OF GLOBAL ENVIRONMENT GOVERNANCE, TOWARDS AN NEW POLITICAL ECONOMY OF
SUSTAINABILITY, 164 (Jacob Park, Ken Conca & Matthias Finger eds., 2008).
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by setting down requirements to be followed by the public, compliance with which will
assist in solving the various environmental problems. For instance, wildlife extinction is
one of the environmental problems that the world currently faces. Laws and regulations
can control hunting actions and affect the quantity and quality of habitats.*”’ Regulations
also have an effect on population growth, which, in turn, has an effect on wildlife
habitat.*”® For instance, taxes could be imposed on each family with more than one child,
which will encourage families to control the number of family members, hence reducing

h.2” But, without question, technology develops and new businesses

population growt
emerge more quickly than>'’ laws. Therefore, laws alone will not be sufficient to face all
environmental problems a country could face. Consequently, governments must intervene
through filling in this legislative gap by issuing regulations or incentivizing firms to
improve their business practices towards the environment.

It is important to determine the most efficient regulation system to support and
promote green business. The questions to be analyzed are what type of legal regulation a
government should issue to promote green business? Is it traditional regulation
(technology-based standards) or outcome-based regulation (performance-based
regulation)? Is there another method that could achieve the desired environmental
outcome more than those mentioned regulations? To analyze these questions, it is
necessary to understand the different types of interventions that a government could use

to foster green business and the pros and cons associated with these interventions. These

interventions are divided into two major categories: direct intervention through the

207 Chiras, supra note 2, at 438.
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issuance of mandatory laws and regulations; and indirect intervention through
incentivizing corporate governance. The following sections A and B will address each

category, respectively.

A. Direct Role: Issuance of Mandatory Legislations and Regulations

The environment of any country is protected by the legal framework issued by the
government. This legal framework takes the form of either laws or regulations. Those
laws and regulations are supposed to provide protection to environment for guaranteeing
the continuity of living. To effectively protect the environment, laws and regulations
must have strict provisions and harsh penalties that are successfully implemented.
Otherwise, the laws will fail to deter the public from violating it. In other words, after the
issuance of strict provisions and harsh penalties, governments are required to monitor
regulated parties’ compliance by environmental laws and regulations and apply sanctions
on violators for the rule of law to be effective.”’' Because mandatory laws and
regulations issued by the government are significant for environmental protection and
preservation, the thesis will discuss below the legislations and regulations that

governments can issue to foster green business.

1. Legislations Supporting Green Business
The aim of any rule of law is to achieve stability in relationships and/or fairness.
An example of a rule of law that aims to achieve stability in relationships is the
registration requirement for the effectiveness of real estate purchase contracts. In real
estate statutes it is required that the real estate purchase contract be registered for its

effectiveness vis-a-vis third parties. In case the real estate owner sold the property twice

21138 ELR 10610
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at different times but only the second purchaser registered the transaction, the statute
gives priority to the second purchaser over the first one for the purpose of achieving
stability in relationships although fairness requires giving priority to the first purchaser.
In this case, the statute prioritizes stability in relationships over fairness. In other cases,
the rule of law could be driven by fairness purposes as is the case in the US common law,
which regulates contracts, stating that in case a constructive condition’' is not fully or
strictly performed by a contracting party it will not be considered a breach of contract,
permitting the other contracting party not to perform, as long as the obligation is
substantially performed.*'’ In this example prioritizing the substantial performance
requirement was driven by fairness purposes over stability of relationships (which
requires the strict performance of obligations).

Environmental legislations are distinguishable from other types of legislations
because they aim to achieve both fairness and stabilize relationships, not only between
human beings but also between all beings and natural resources on Earth. Sustainable
development seeks to achieve fairness between current and future generations by giving
the future generations the right to have access to natural resources necessary to satisfy
their needs simply by making these resources available to them. In addition to fairness,
environmental legislations aim to stabilize the environment by maintaining the ecological
balance, which in return will result in stabilizing relationships between all beings and
nature.

There are few laws that governments enact that directly support green business.

An instance of the rare legislations that directly promote green business is North Carolina

212 Constructive condition means that one performance is dependent on another.
213 Steven ] Burton & Melvin A Eisenberg, Contract Law: Selected Source Materials Annotated §§ 226,
237,241 (2013).
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General Statutes, which regulate in Article 10.2B of Chapter 143B North Carolina
(“NC”) green business fund.?'* As per this law, NC government promotes green economy
by providing funds to small companies, NGOs, and governmental agencies that are either
located in a certified “Eco-Industrial Park,”*'’ develop the State’s biofuel industry or
green building industry, or “attract[s] and leverage private-sector investments and
entrepreneurial growth in environmentally conscious clean technology and renewable

: 21
energy products and businesses.”*'¢

While laws supporting green business have benefits, they are usually not very
effective in cases of developed technology and appearance of new businesses. In other
words, the change in technology and how industries work could lead to laws being
insufficient to address emerging issues. In addition, after enacting a statute, new
problems could arise that render the scope of the statute ineffective, thereby the stipulated
rules will be considered asking industries to do the bare minimum that is necessary to
protect the environment. And in some other cases, the legislation might be silent or
ambiguous about some environmental problems. Consequently, another approach is
necessary in order to adequately address the rapidly changing technology and business

landscape. This approach involves issuing regulations, while keeping environmental

214 N.C. Gen. Stat. §143B-437.4

215 An Eco- Industrialized Park (EIP) “involves a network of firms and organizations, working
together to improve their environmental and economic performance. Some planners and researchers
of EIPs have used the term ‘industrial ecosystem’ to describe the type of symbiotic relationships that
develop amongst participating firms.”
https://engineering.dartmouth.edu/~d30345d/courses/engs171/EIPs.pdf (last visited on June 25,
2014 at 7:20 pm)

216 N.C. Gen. Stat. §143B-437.4

43



legislations as “the backbone of protection of the country’s environment.”*'”

2. Regulations Supporting Green Business

1. Basic Understanding of Environmental Regulation

Regulation is “any attempt by the government to [influence] the behavior of
citizens, corporations, or sub-governments.”*'® When issuing a regulation, to guarantee
its effectiveness, a government has to be aware of who is being regulated and to know
well what are the desires of the regulated parties because “[e]ach regulatory system must
be based on a strategy that seeks to understand the motivations of regulated parties in

2% In addition, a government must be aware of the

order to influence their behavior.
economic benefits and costs of each regulation it issues™*” so that the issued rules will not
create conflict between the protection of the environment and the desires of the regulated
industry. Accordingly, “[d]eveloping the administrative capacity in government to make
these assessments is far more important than making decisions on which regulatory
mechanism is superior [because with] this knowledge in hand, environmental regulators
can develop flexible and dynamic strategies to reduce and prevent [pollution] in the real

World 99221

217 Sitarz, supra note 19, at 263. The authority to issue stricter regulation will be conditional on
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There are numerous aspects that a government must take into consideration when
issuing regulations to protect the environment. When trying to reach a policy or solution
for environmental problems, a government must take into consideration all issues
contributing to or exacerbating the problem in order for the adopted policy or proposed
solution to be effective. “When analyzing an environmental issue, ignoring other fields is

an obstacle to better solutions.”**?

When a government is regulating environmental protection, it must consider the
whole ecosystem.”> This is “more likely to be effective in maintaining environmental

224 . . . .
»<“* For instance in Africa, the extensive use of

goods and services and human well-being.
“community-based environmental management has helped poor rural communities
generate revenues from wildlife-based enterprise and enabled nations to improve their
conservation of large mammals and related ecosystems.”*** “The success of this approach
hinges on the extent to which governments have devolved authority and rights over

22
natural resources.”*?°

In addition to considering the whole ecosystem, it is important to consider other
aspects that could be affected by the regulation other than the environmental ones for two

main reasons.

First, firms will not improve their business practices in order to protect the

environment unless this improvement will yield economic benefits on their business, or

2221d.at 12

223 UNITED NATIONS ENVIRONMENT PROGRAMME, GLOBAL ENVIRONMENT OUTLOOK GEO 5: ENVIRONMENT FOR THE
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unless the net cost is not too large to bear. Accordingly, to issue a regulation that truly
support green business, governments have to assure that their main goal of protecting the
environment is not in conflict with the regulated industry goal of gaining profits. This
means that the implementation of the government’s regulation by the targeted industry
must in turn result in achieving profits through an environmental channel rather than the
usual non-environmental one.”*’ “Economic factors are a major influence on the

development of environmental problems and the shape of environmental policy.”***

Second, regulations may have undesirable economic consequences on the national
level. “The review of the literature on the benefits and costs [. . .] shows that regulation

9229

can have a significant adverse impact on economic growth.”””” These adverse and

undesirable consequences can be lessened by “more sharply evaluating the consequences

and tradeoffs involved in regulating before policies are implemented.”**°

Moreover, when a government issues regulations in order to protect the
environment, it must assure that the adequate resources, required for the proper execution
of the regulation, are available.””' An example of this is when “tourism operators resisted
the establishment of marine protected areas in Kenya because they could not afford the

licensing fees, protective clothing, insurance and equipment required by new

227 Achieving profits after applying the new environmental regulation are not expected to happen
quickly because adapting to a new technology or rules is not supposed to happen in one day. This
issue might be the reason why governments when enacting new legislations or issuing new
regulations grant a grace period for the targeted sector to have time to adapt to the new rules in a
successful way.

228 Cohen, supra note 210, at 31

229 ], LuiS GUASCH AND ROBERT W. HAHN, THE COSTS AND BENEFITS OF REGULATION: SOME IMPLICATIONS FOR
DEVELOPING COUNTRIES (1977).
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regulations.””** Accordingly, the main broad concept that any government should have in
consideration when issuing an environmental regulation is to bring the different interests

of each regulated sector together because “[iJmplemenation can [. . .] be impeded by [. . .]

.. . 2
conflicting interests and goals.”*?

Cohen, in his book Understanding Sustainable Development, has listed several
questions that guide governments in the first steps towards issuing environmental
decisions,* in order to know whether it would be an effective one or not. These

. 2
questions are as follows: >

- What is the degree of compulsion and coercion included in the policy design?

- What is the mix of incentives and disincentives used to influence behavior to
reduce damaging the environment?

- Does the policy designed reflect strategic thinking, or is it based on political
considerations, stakeholder compromises, or a lucky guess ([. . . ] referred to as

“‘speculative augmentation’”’)?

- Does the regulated community understand what they are being asked to do, and
are they supportive to the approach taken?

- Are the regulated parties willing to comply with the policy as designed, or will
they resist by pursuing noncompliant strategies such as legal challenges or pro-
forma compliance?

- Are there often stakeholders who are not regulated parties, and do they support
the policy design that has been promulgated?

- What resources are available to ensure compliance with the policy design, and
are these resources likely to be sufficient?

- What is the general role of the government and of specific governmental levels,
and units in implementing the policy design?

- What type of progress away from the problem or toward a solution is the policy
design likely to generate, and why?

After asking these questions, the answers of which will also help governments to

decide what is the best type of environmental regulation to issue in order to promote

232 [(.
233 [d.
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green business. The two types of regulations that a government can issue to promote

green business will be discussed below.

11. Types of Regulations that Support Green Business:

There are two basic types of regulations™° that government could issue to support
green business. The first type of regulations is technology/practice specification
regulation that “specifies a process, technology, or practice, which a regulated party must
deploy to be in compliance with a rule.” “This simplifies regulatory compliance, and
oversight of compliance, by requiring a specific, easily measurable activity, but it also
reduces the discretion a firm has to determine the most cost-effective mode of
conformity.””’ The second type is performance-based regulation, which “requires that
specific goals be accomplished but does not specify how those goals are achieved.”*** In
his Article, Green Business and the Importance of Reflexive Law, Hirsch had explained
the types of regulations that a government can issue to support green business. His
classification differentiated between the traditional regulations and the outcome-based

regulations.

- Traditional Regulations
Hirsch explains the traditional regulation as being composed of two types of
standards: (i) the “design standards” and (ii) the “performance standards based on the

‘best available technology [(BAT)].””**° The design standards “specify the design of the

236 Cohen, in his book Understanding Environmental Policy, does not consider these two types as
regulations rather as standards. 1d. at 36
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pollution control technology that firms must use.”**” As for the performance standards,
regulators choose “the best technology that is currently available in the industry [. . . to]
calculate the rate of pollutant emissions per unit of product that the [regulated party]
would emit if it had installed the reference technology, and then require that the facility

99241

not exceed this rate.””" But they do not require or force the regulated party to adopt this

reference technology. **

An advantage of the performance standards is that they allow regulated parties to
be more creative in reaching the best technology that suits them in order to comply with
the regulation. Another advantage is that they enable regulated parties to go beyond
compliance through the innovation room the regulated parties are given. In other words,
regulated parties can over-comply with the currently applicable environmental law by

299

having a “‘margin of safety’” which prevents them from any future compliance issues in
case of variations or amendments in the regulation.”” An example of this is the
traditional-based technology stipulated in the Resource Conservation and Recovery Act

(RCRA) for the disposal of hazardous wastes.”**

This technology is very expensive to
adopt thereby the regulated parties made changes from the bottom up in their business

L. . . . 24
aiming to decrease or eliminate their waste production.**

Mainly, these advantages depend on the regulator allowing an “out” for the

companies in order to be able to innovate changes from the bottom up.**® But usually this

240 Id. at 37
2411d. at 37-38
2421d. at 38
243 1d. at 40
244 1d. at 39
245 1d. at 39
246 Id. at 40
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is not the case in many situations because regulators “either do not allow, or seriously
discourage, such an ‘out.””**” And, even if the regulator encouraged and allowed such an
“out,” practically speaking “firms almost never do this.”**® This is because firms usually
choose to install the reference technology the regulator used to calculate the rate of
pollution emission when issuing the regulation requirements. ** Accordingly, the main
purpose of the rate-based BAT standards, to promote technology innovation, is not
achieved. In other words, the BAT standards end up to be like design standards. A
disadvantage of issuing design standards when regulating a specific sector is the control
governments will have over the technology to be used by the regulated sector.”” This
will “deter[] innovation and upstream changes” and will eliminate any attempt by the
firms to create new technology that could have better results than those presented by the

government.”" Accordingly, there will be no incentives for regulated parties to engage in

. 252
green businesses.”

Based on the above, “traditional-based standards [could] stifle, rather than
promote, green innovation.”*>® The International Chamber of Commerce, in their
environmental guidelines, advised that “any regulatory approach should be based on the
establishment of a clearly defined legislative framework which permits flexibility in
reaching the desired goal, rather than on the specification of technologies and the

composition of materials to be used, i.e. incorporation of performance objectives rather
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. . . 254
than design specifications””

The another type of regulations that governments can adopt
when protecting the environment and mainly based on performance, is the outcome-

based regulations.

- QOutcome-based Regulations

In outcome-based regulations, regulators “specif[y] the required level of
environmental performance—the desired outcome—but leav([e] it up to the regulated party
to figure out how best to get there.”*> This flexibility allows the regulated parties to
freely choose or innovate the technology that best suits their businesses to comply with
the regulation. This room for innovation could help regulated parties to improve their
business practices towards the environment. An example of this is the Scandinavian and
American governmental approaches to control chlorine discharges from paper industry.
American government adopted traditional regulation by determining the technology to be
adopted by the industry members to comply with the chlorine discharge rate.”>® However,
the governments of Scandinavian countries followed another approach; they adopted an
outcome-based regulation by determining the chlorine discharge rate without determining
which technology to be followed.””” The approach followed by Scandinavian countries’
governments resulted in developing new “equipment that reduced chlorine discharges.”**®
Eventually, the industry members were able to create “a new type of paper that was

completely chlorine-free,” which in turn allowed them to open a new market for their

developed environmentally-friendly papers and “to charge a premium price for their new

254 Willums, supra note 204, at 237
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product” giving them competitive advantage, enabling them on the long run to avoid

. . . . 2
compliance costs, and engaging them in green business.”’

Another example of the outcome-based regulation is the U.S. acid rain program.
Based on the history of the emission rates of certain plants, Congress set a cap on the
sulfur dioxide (SO;) emissions requiring a reduction in SO, from these plants during a
given period, typically a year.”®® For each plant, this cap is set in units called
“allowances.””®" A single allowance authorizes a plant to emit one ton of SO, in a given

262

period, so a plant with 500 allowances would be permitted to emit 500 tons of SO, ™ In

addition to setting an allowance cap, the acid rain program “introduces an allowance

trading system,” >®

whereby plants producing emissions less than their allocated
allowances could sell each unused allowance for $150 and plants that exceed their
allowance cap could buy multiple allowances for $150 each to comply with their
allowance cap. This program does not require plants to meet technical standards; rather

264 16 meet the determined

they are allowed to choose their “own compliance strategy
emission rate, thereby the program created an incentive for innovations and a new market
for some power plants who are able to reduce their allowances below the cap. To reach
this end, plants, which weren’t able to reduce their emissions to the capped rate after

making changes in their operation process, started to make other changes in their

business, such as computer programming, reducing electricity consumption, and fuel

259 1d. at 32- 33

260 EPA, http://www.epa.gov/airmarkets/progsregs/arp/basic.html (last visited August 11, 2014 at
3:37 am)
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switching.*®® The flexibility in this program lead to more creativity and innovation which

the command and control approach lack to provide.

Effectively determining pollution rates and setting realistic goals to address those
rates is critical to the success of an outcome-based regulation. Regulators need to “have
sufficient knowledge about the regulated industry to set a realistic outcome-based goal in
the first place””*® Outcome-based standards “are likely to be effective where the
regulators can measure and monitor outcomes without great expense and where they
already know quite a bit about the regulated industry’s impacts [. . .] so that it is possible
to set realistic targets without having to incur excessive search costs.”**’ Though not
impossible, in some cases it will be difficult for the regulator to predict and foresee the
approaches each firm in the various industry fields could follow or adopt to reduce

. . 2
pollution or emission rates.**®

Cohen, in his book Understanding Environmental Policy, provides different
classifications for governmental regulations that regulate environmental damage. Cohen
argues that the two types of regulations that a government can issue are (i) “Command
and control regulation of end-of-the-pipeline pollution with a focus on air and water
pollution,” and (i1) “Efficiency based regulation: state- and local-oriented use of markets
and cost-effective analysis to encourage companies to internalize pollution control with

995269

an added emphasis on toxic chemicals.””” Despite their different classifications, the

command and control regulation is similar to the direct intervention of governments

265 I,
266 Hirsch, supra note 127, at 43,46
267 Id. at 50

268 Id, at 46

269 Cohen, supra note 210, at 145
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because they both attempt to directly regulate environmental damages through the
issuance of targeted regulations. Cohen’s efficiency based regulation is also similar to the
indirect intervention of governments, as both incentivize, through tools and programs, the

business community to improve their impact on the environment..

iii. Which type of regulation is most effective for Green Business?

Among the different types of environmental regulations, the outcome-based
regulation is the most suitable for green business. The traditional regulation could be
effective when targeting non-complex industries and areas that the government has
adequate knowledge about. On the other hand, the outcome-based regulation could be
effective in regulating complex areas like climate change or complex industries, where
the regulated entities are large in number, provided that the government knows quite a bit
about the to-be-regulated industry or will not incur expensive costs to obtain this
knowledge. But there are some cases where the government will not be able to acquire
sufficient information to determine a realistic outcome-based goal or this determination
will be expensive. Then, the most effective and efficient type of regulation in these cases
will be the outcome-based regulation based on a co-operation between the government,
the business community, and the public. Green business is an area where government
lacks the sufficient information to regulate it effectively. Also, acquiring such
information would be costly because of the increasingly changing landscape of the green
business industry. Thus, the outcome-based regulation based on the aforementioned co-
operation is the most effective type of regulation for promoting green business.

To achieve a successful outcome-based regulation system, the government, the

regulated businesses, and the public need to work together. This arrangement allows the
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regulated industry participants to innovate and to make upstream changes in their
businesses that will result in the emergence of new technologies the best of which might
be the one that most reduces pollution rates. Those participants will have a market and
competitive advantage over their peers and will not need to be concerned about their
compliance with the newly issued regulation if the technology they introduced becomes
part of the final regulation. And the public could be involved either through formal input
into final regulations through the notice and comment process or as part of the
stakeholder discussions establishing the outcome goals or in both ways.

The aforementioned proposed approach has four advantages that make it prevail
over the traditional regulation and the outcome-based regulation. First: this approach will
overcome the disadvantages of the outcome-based regulation because the government
would be issuing realistic requirements for the regulated industry to undertake if the
technology innovated by the regulated industry became part of the final regulation.
Second: this approach avoids the disadvantages of the traditional regulation because the
government would be promoting innovation in the area of environmental protection.
Third: basing the final regulation on the innovated technology would provide the
government with the information necessary to monitor any breach. Lastly, the
government would avoid public clamor that might hinder the issuance of regulations
because the public will be brought into play and will participate in the process of issuing
the regulation. This approach, however, could be time consuming, and thus may not be
adequate in situations where prompt governmental action is required to protect the
environment.

It is worth noting that the role of governments does not stop when a regulation is
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issued, as governments have important post-regulation issuance responsibilities that
ensure the effectiveness of the regulation. The first responsibility is monitoring and
supervising the implementation of the regulations by the targeted industry.”’® Without the
government’s monitoring and supervising the performance of regulated entities, none of
those entities would seek to comply with the imposed legal requirements and thus the
desired environmental outcome will not be achieved.”’' The second responsibility is
updating and modifying the regulation in cases of new technologies or deficits in its

application, respectively.

An example of this is the Boiler MACT (maximum achievable control
technology) standard requirement issued by the EPA in March 2011 “imposing stricter

272
2272 There were

emissions limits on industrial and commercial boilers and process heaters.
complexities surrounding the regulation among which is that EPA based the MACT
standards on “individual pollutant-by-pollutant — rather than source-by-source —
analyses” and on emission data regardless of the availability of equipment to all regulated

firms to comply with the strict emission limits.*”> This resulted in reaching “a combined

set of standards for purely hypothetical boilers that may never have actually been

270 The government’s role is conditioned on spending “reasonable costs,” which means that the costs
the government will incur in monitoring the environmental performance of the firm must be less
than the costs gained from protecting the environment. Otherwise the issued regulation will turn out
to be a more expensive way of achieving environmental goals dwarfing any efficiency gains could be
achieved. Hirsch, supra note 127, at 42, 45

2711d. at 42

272 National Association of Manufacturers, http://www.nam.org/Special/Media-Campaign/EPA-
Overregulation/Boiler-MACT-Regulations.aspx (last visited on July 28, 2014 at 8:23pm)

273 National Association of Manufacturers Comments on the MACT standards submitted to the EPA on
August 23,2010, p. 4,
http://www.nam.org/~/media/4D6BFE7CD0804BAFA15A7889C48C1EB1/NAM_Comments_on_Ne
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. . 274
achieved by any single, real world source.””’

The regulated parties addressed in details
the downside of these rules to EPA concluding that the rules “are premised on an
incorrect interpretations of the Clean Air Act and that are supported by severely flawed

: 2
data and analysis,”*"

resulting in the inability of the regulated parties to comply with the
rules within the given three-year window and threatening “200,000 critically needed
jobs.””’® Eventually, EPA made changes to the rules and issued a final version in
February 2013.2”7 Accordingly, it is important that governments recognize the significant

role they still have to play after issuing regulations in order to have effective regulatory

governance.

3. Is the Governments’ Direct Intervention Sufficient?

The direct role of the government alone is not sufficient to promote green
business. Limited budgets might be a reason why governments lack the person power to
understand and regulate all of the impacts on the environment, especially numerous
smaller pollution sources. This might be the case also with respect to industries where the
government is not able to determine the best technology to be applied. This also will be
the case with respect to industries where the government does not have enough

information about the to-be-regulated industry®’”® in order to specify the desired

274 (.
275 1d.

276 Letter sent from 113 of the concerned entities to United States Senate on March 6, 2012, page 1
http://www.nam.org/~/media/E8C837A339E0483897C192FC25B4282D/Collins_ Amendment__Su
pport_Letter.pdf (last visited on August 2, 2014 at 8:33 pm)

277 EPA, http://www.epa.gov/boilercompliance/ (last visited on August 3, 2014 at 12:15 am). After
the issuance of the final version of the rules, the regulated industry organizations are still not
satisfied. Bothe the “National Association of Manufacturers and business and environmental groups
filed legal challenges in a federal appeals court.” National Association of Manufacturers,
http://www.nam.org/Special/Media-Campaign/EPA-Overregulation/Boiler-MACT-Regulations.aspx
(last visited on August 3, 2014 at 12:23 pm)

278 The reason behind this is that acquiring this basic information requires one to be an employee in
the corporation because “[s]ystematic pollution prevention initiatives often rely on many employees
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environmental outcome. Even if governments do have the person power and financial
resources and there is a perfect compliance with the mandatory laws and regulations, the
existing laws and regulations will not be enough to provide environmental protection that
reach to a sustainable level. Consequently, the government will still not be capable of
regulating specific issues that could have potential negative impacts on the environment.
Based on the above, there are some cases where the environment is been protected
directly by business communities rather than the governments. But governments will still
be required to intervene for this protection to happen. In said case, the intervention of the
government will be in an indirect way by, for instance, providing environmental facilities
and incentives. The aim of these facilities and incentives is to direct corporations to the
environmentally friendly paths. This could be through governmental expenditure,
subsidies, tax credits, or priority in entering into governmental relationships that will all
be discussed in detail in the section below. This section will also explain how
environmentally friendly businesses not only benefit the environment, but also benefit

themselves economically and strategically on both the short and long terms.

B. Indirect Role: Incentivizing Corporate Governance Through Non-
Mandatory Initiatives
In the last 20 years, numerous organizations, including the EPA and state
environmental agencies, have found that “the traditional regulatory approach cannot, by

itself, achieve the kind of environmental outcomes needed to solve many of the nation’s

to search for upstream changes that will minimize pollution, and frequently yield scores of discrete
projects.” Accordingly, it would be very hard for the regulators to acquire the firm’s basic
information and required knowledge if they are not employees in the corporation or experts in the
corporation’s field of business. Hirsch, supra note 127, at 44-45
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most critical environmental problems.””” In 1987, the EPA “reexamined the most
important environmental risks facing the country and found that many of those risks
(including the relatively highly ranked risks related to habitat destruction, loss of

biodiversity, climate change, and nonpoint source discharges to surface water) were

outside of the Agency’s core regulatory programs.”**’

Environmental law and policy best promotes green business when the “law

achieves its objectives by getting other actors to reflect on how their behaviors impact the

99281

wider society.””" In his 2008 article, Green Governance: Building the Competencies

Necessary for Effective Environmental Management, Paddock states:***

[Elnvironmental governance has primarily been, and been seen as, a regulatory
process within the domain of government. Today, environmental governance
must become a shared enterprise, anchored by government regulatory programs,
but fully integrating economics-based and values-based behavioral drivers as
well. Rather than relying primarily on direct regulations to control behavior,
government (and other organizations) must employ a variety of direct and indirect
measures in a new system of environmental governance to achieve desired
environmental outcomes. These measures may include collaboration, voluntary
programs, information, participation, taxes and fees, business drivers such as
reputation and investor relations, education, and consumer pressure, among
others.

There is no doubt that economic constraints always exist and are given priority by
entrepreneurs since achieving profits is the purpose behind the establishment and
operation of any business. Consequently, governments must adopt environmental policies
that encourage companies to “conduct [their] operations in an environmentally sound

manner, while fulfilling the imperative need for [their] growth.”**This section will

27938 ELR 10611
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discuss governmental indirect role in supporting green business by regulating the
corporate behavior through adopting non-mandatory incentivizing tools “since that has
been the main target of environmental policy and regulation thus far.”*** The thesis will
demonstrate below the importance of corporate governance to reach the desired
environmental protection, which leads to corporations’ success. Then, the thesis will
show the significant role of governments to incentivize corporation’s self-regulation and

the different incentivizing tools

1. Importance of Corporate Governance in the Environmental Context

Sometimes regulators’ interventions in the way of design of products could be
inconvenient to the regulated business, could adversely affect its operation, and could
“hurt economic performance.”*®” Rather than governments having to determine the
specific technology necessary to achieve environmental targets according to traditional
regulations or having to specify the exact environmental outcome to be achieved by firms
under the outcome-based regulations, the environment will be better protected when
entrepreneurs are free to “determine both the means and the ultimate environmental
outcomes” of their businesses.”*® This is because entrepreneurs are the most familiar with
their products and businesses. Corporate initiatives for going green can achieve better

results than traditional regulations issued by the government.*®’

The “[p]ollution prevention theory” predicts that entrepreneur’s green business

284 Cohen, supra note 210, at 30

285 Hirsch, supra note 127, at 26-27
286 Id. at 7-8

287 1d. at 26
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actions can reduce pollution at less cost than traditional regulations.**® For instance, costs

(133

encumbered to reduce pollution will be cheaper through “‘upstream’ changes to product
and process design [undertaken by businesses’ own initiatives] than by installing
pollution control technologies at the ‘end-of-pipe [undertaken by following governmental

. 289
regulations].””*

Thus, a corporation, through its employees, is the best one to make
upstream changes to its products without any harm to its business and in the same time
will benefit the environment, “at least when compared to a baseline situation of firms

being subject to direct regulation.”**"

In addition, corporate governance works as a “gap filler” to promote green
business in cases where regulations are paralyzed from doing so. The National Academy
of Public Administration (NAPA), for the purposes of overcoming environmental
problems, “suggested a shift ‘from a system that relies heavily [. . .] on tightly defined
pollution controls set by federal lawmakers and regulators, to a system that would rely
more heavily [. . .] on the ability of individuals, firms, communities, and states to meet

national environmental standards in ways that make the most sense to them.””*"!

For the aim of “developing ‘a new way to protect and enhance the environment
consistent with a sustainable society characterized by a vibrant economy, protection of

public health and the natural environment, and social and environmental justice,”” the

288 Id. at 27

289 Hirsch, supra note 127, at 26
290 Id. at 27

291 38 ELR 10611
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Aspen Institute participants have launched the so-called “‘The Alternative Path’

292

initiative. ~°“ The Alternative Path means:

[a] company or other regulated entity design a tailored, more efficient
environmental management plan with increased flexibility as to how the
environmental goals are achieved . . . [which] ensure[s] the attainment of better
environmental performance than would be achieved under the traditional
regulatory process; and it must not result in significant increase in risk to any
exposed population or shift risks from one population to another.**?

The Aspen Institute noted that the Alternative Path initiative “is founded on a
new, more cooperative relationship [among] regulators, the regulated companies and
communities, and affected constituencies—stakeholders who are impacted by the
decisions and outcomes.” This allows “more flexible and efficient compliance methods in

return for achieving superior environmental performance.”***

It is important to have firms contributing along with the government in launching
environmental policies. This is because “environmental issues are most commonly
articulated in the language of science, which tend[s] to marginalize participation by
requiring that it be interpreted: when science-knowledge dominate[s]-the debate, only
those with adequate interpreters will be able to offer any meaningful comment.”*”” Thus,
the best way to know about such scientific issues of specific industry is through those
deemed to be experts and specialists of the regulated business. Otherwise the regulation
will be vague, opening the doors for concerned and affected parties to accuse that such

.. . . . . 29
policies are impracticable or impossible.**®
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It is worth mentioning that in order for the business community to be brought in
the scene and decide to improve their environmental impacts, they need a strong enough
motivation for doing so. These motivations could be driven by three reasons. First,
companies are motivated by behavioral reasons. For instance, companies and industries
will comply with laws and regulations so that they will not be exposed to penalties and/or
fines for their violation. The second motivation can be the economic benefits that
companies and industries will gain from improving their business practices such as
reducing costs and energy, attracting the investors, or meeting customers’ expectations.
Business decision makers can also be motivated by ethical reasons whether because
consumers have set down these values by purchasing products of less environmental
impact or because of the entrepreneurs self-recognition of their social responsibility when
operating their business. Accordingly, the government’s approach when making up
incentives must comprise “leverage economic and values-based motivations for

. . 29
environmental improvement.”*"’

To sum up, corporate governance in the environmental context is not just for
having a better environmental protection, but it is a must to protect the environment,

3

because the “‘current environmental protection and enhancement strategies are not
sufficient to meet the environmental challenges of the next century.”*”® But this should

not be understood that companies have to sacrifice their success to protect the

environment because the latter protection leads to business success.

297 38 ELR 10633
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2. Corporate Environmental Protection: A Way to Business Success

There is no doubt that short-term thinking will not make any business survive
because it is not sustainable.””” Accordingly, entrepreneurs and industry members have to
start thinking about the sustainability of their businesses along with their long-term
achievements and successes. Business decision makers must plan ahead for the future of
their business through considering their business impacts on the environment because
“stability brings confidence in the future.”**’Accordingly, it is time now for companies
and industries to shift their businesses into green ones not only for the sake of the future

generation but also for their own benefit.*"!

An example of the above is LG, a South Korean electronics maker. LG is
planning to “spend up to $6.7 billion on green business by 2015 as part of its Green New
Business Strategy [(GNBS)].”*"> LG ranks the sixth-largest conglomerate in South Korea.
The GNBS is part of LG’s Green 2020 initiative, whereby LG is estimating the reduction
of 200 million tons of the greenhouse gas emissions “associated with product use from
2008 to 2020.”°% In addition to the latter, LG had a plan to reduce its consumers’ impacts
on the environment by reducing its products energy consumption by 85% by the end of
2012 compared to 2007 levels.*** In its 2012 Environmental Report, LG announced that it

was able to reduce the greenhouse gas emissions associated with product use by 29.65

299 Bunch, supra note 103, at 1

300 Cairncross, supra note 8, at 35

301 “A recent IBM survey found that two-thirds of executives see sustainability as a revenue driver,
and half of them expect green initiatives to confer competitive advantage.” Rockefeller, supra note 7,
at 153. “This illustrates a dramatic shift in the cultural mindset as those in business recognize the
direct relationship between sustainability and growth.” Id.
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August 11,2014 at 11:57 pm)
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million tons “(compared to the energy consumption level of 2007) by introducing a large

number of highly energy efficient products.”**

One would think that these huge amounts are spent for the purpose of having
clean energy and greening the environment, but by checking the expected revenues
resulting from dedicating all this money to manufacturing environmental friendly
products, the improvement of the company’s environmental impacts has a strong and
direct relation with achieving high profits. It is announced that the expected revenues
from these new investments would be $8.4 billion, and they would create 10,000 new
jobs by the end of 2015.°% This indicates the possibility of gaining more profits
associated with less environmental impact. By reviewing the financial results of LG
group of companies in the last three years, we will find that the operating profits®®’ are
increasing. In 2011, the operating profits achieved were USD 342.06 million.’”® In 2012,
the operating profits increased significantly to USD 1.08 billion and increased modestly
in 2013 to be USD 1.17 billion.” This one case indicates adopting environmental
principles and growing green can benefit businesses by increasing their operating profits
and gaining good business reputation along with protecting the environment. This

example also demonstrates that gaining the fruits of going green does not require waiting

for a long period of time but also can be achieved in the short-term.

305 See supra note 303, at 20

306 See supra note 302, at 267

307 The operating profits are also called Earnings Before Interest and Tax (EBIT). It is “a measure of a
company's ability to produce income on its operations in a given year. It is calculated as the
company's revenue less its expenses (such as overhead) but not subtracting its tax liability or
interest paid on debt.” The Free Dictionary, http://financial-dictionary.thefreedictionary.com /EBIT
(last visited on August 09, 2014).
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From among the advantages of making a business a green one is that the notion
“green business” is not only concerned about the protection of the environment, but also
about having a sustainable business and continuity of success. Eco-efficiency has
environmental dimensions as well as economic dimensions.’'® An instance is when IKEA
executives decided to make furniture packages centimeters smaller leading to huge
financial savings since “more products could be shipped with the same number of

»3 This initiative was for the benefit of the business and the environment. The

trucks.
business benefited by reducing fuel costs and hence saving money, and the environment
benefited by reducing greenhouse gas emissions.’'? Accordingly, “[e]fficiency is always
a good first step in greening [a] company because it reduces both waste and cost.”"?
Going green could increase profits through various ways including “satisfy[ing]
customer preferences,” “buildi[ing] [a] corporate brand and goodwill,” “meet[ing]

29 ¢

investor preferences,” “stimulat[ing] innovation,” and “redefin[ing] markets.”*'* The
Toyota Prius, for instance, has been able to achieve market success by reducing
customers’ usage of gasoline,”'” proving that entrepreneurs are able to satisfy the
preferences and requirements of their customers by pursuing an environmental approach
and engaging in green business.

Consumers today are increasingly purchasing green products. Since 1989,

consumers and shoppers have started to prefer buying products or obtaining services that
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have less negative environmental impacts.’'® This preference applies to everything being

b

sold “from cleaners to cars to cosmetics,” which resulted in the increase of favoring
environmentally friendly products/services over time leading to a wider market of green
products/services.’'” The organic food market has recently increased, despite the fact that
it costs more than inorganic foods, because of peoples’ awareness of the benefits and
safety of “environmentally benign products,” which also require fewer resources during
their production process and/or have a less harmful impact on the environment.*'® Joel
Makower, an Executive Editor at Greenbiz.com, says “Build a greener mousetrap, and
the world will beat a path to your door.””"” Business managers should “[u]nderstand the
business drivers that [they will] face now and [. . .] in the future, including [. . .] the rising
demand of expectations of customers.”*" Since “the market for green products is large

and growing rapidly,”**'

the long term success of a business is achieved by producing
green products or offering green services. It is worth mentioning that although consumers
have been preferring green products and services in their purchasing, to maintain and
increase this preference consumers must hold “values” that continuingly support better
environment in addition to the governmental actions and initiatives protecting the
environment.

Though entrepreneurs’ self-regulation significantly contributes in improving

businesses practices towards the environment, governments also contributes to this by

316 Makower, supra note 105, at 1.
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320 This was revealed by Friend in a discussion between Friend and an associate at Multi-Housing
News published on July 21, 2009,
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c53e5bd1a2dc&crid=dbd2c3bf-5436-ddac-ce63-bbdald1b81c4 (last visited on June 12,2012 at
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“recogniz[ing] the[] economic forces [that] driv[e] corporate behavior and [not to]

intervene in a way that would limit these forces.”**

3. Governments’ Role in Supporting Corporations’ Self-Regulation
Hirsch, in his article 4 Holistic Policy Agenda to Promote Green Business:
Reflexive Law Fills the Gap, states corporations’ intervention to protect the environment

to fill in the legal and regulatory environmental system is called “reflexive law.”**

24 .
324 Reflexive

Reflexive laws are “those laws and policies that promote self-regulation.
law does not depend on the technology to be followed, the outcome to be achieved, or the
market and common law, but it depends on the motivated entrepreneurs to achieve the
desired environmental outcome.”* These laws and policies that foster self-regulations
are set down by governments. But in such case, the role of governments will not be
setting down the outcomes that firms have to achieve in order to improve their
environmental performance, energy efficiency, or resources productivity,**® but will be

sketching out the “general contours” of the “planning system” to be launched to achieve

the aforementioned goals and then require firms to implement these planning systems.>*’

This approach has been adopted in Massachusetts when firms therein, which
release large quantity of toxics, developed “a toxics use reduction plan.”**® Although the

government will not monitor the implementation or enforcement of the plan or even
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326 The efficiency of reflexive law is clear in cases of improving “environmental performance, energy
efficiency or resource productivity” by making the firms launch a “systemic environmental
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require the achievement of specific outcomes from its implementation, the mere
requirement of adopting a plan has proved a significant improvement in reducing the
released quantity of toxic substances.’® Accordingly, since environmental standards
established by businesses are driven by economic factors, **° incentives policies to be
created by governments are like a two sides of the same coin. They must be protecting
and preventing the environment from damages for the current and future generation and

also leading to the success of the targeted industry.

Governments, when supporting green business, have to intervene more in an
indirect way because their direct intervention will always be restricted by limitations of
government’s resources, person power and limited knowledge of the to-be-regulated
industry compared to those who works in the industry. The challenge in this context is
that corporate governance will not exist unless corporations have economic interests
behind adopting environmental policies. Corporations “examine the costs and benefits of
achieving particular sustainable objectives such as limiting the emissions of greenhouse
gases or conserving biodiversity [... and it will] asses the effectiveness of alternative
policy instruments for achieving th[ier] objectives [... along with] the costs and benefits
of alternative policy instrument.”**' Consequently, governments, with the help of
customers, must help create economic interests for corporations to improve their business
practices. There are different tools that governments can use in incentivizing corporations

to improve their business practices towards the environment.

329 Id. at 65. Requiring the adoption of systemic plan, has been criticized by others because it turn the
adoption of these plans from being an “opportunity that companies embrace, into an obligation that
they resist” and they recommend that instead of requiring planning, incentives and assistance should
be used for encouraging it. Id. at 66
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4. Governmental Non-Mandatory Tools Incentivizing Corporations’ Self-

Regulations

Reflexive laws allow governments to create incentivizing tools, and to launch
programs, to encourage corporations to be environmentally friendly participants and to
adopt environmental performance goals. Some of these tools and programs, such as tax
credits, subsidies, and loans are directly influencing corporations’ behavior. Others, such
as education and media, are indirectly affecting corporations’ behavior by influencing the
behavior of the customers and the investors of those corporations. These direct and
indirect types of incentivizing tools and programs will be discussed in the next two

sections.

1. Incentivizing Tools Directly Influencing Corporations’ Behavior
In this section, the thesis will discuss briefly seven tools that could directly
incentivize corporations’ behavior by encouraging them to make changes in their
businesses to be a green one. These tools are market-based tools, dissemination of
information, tax credits, privileged treatments, subsidies and loans, training and

compliance assistance, and tracking and reporting formal compliance

- Market-based tools

The market has a great role in changing companies approach to make the outcome

332

of their business environmentally friendly.””” The “eco-labeling programs” are very

popular and are considered an indication of environmental friendliness.’*® The purpose

(113

behind these labeling programs is to employ market forces “‘towards promoting more
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299

environmentally friendly patterns of production’ by informing customers about these

green products and helping them to “make an informed purchasing decision and
mobilizing the so-called green consumer.”***

An example of the eco-labeling programs is the “Blue Angel” program adopted
by Germany. The program uses a label with a blue angel spreading its wings that
indicates that a product carrying this label is an environmentally friendly product.”*’
Another example is the “Energy Star” labeling program operated by EPA and the U.S.
Department of Energy promoting energy efficiency that will yield benefits on
entrepreneurs and individuals by saving costs as well as the environment by reducing the
greenhouse gas emissions.”*° This labeling program is very effective and successful one.
It has been declared that “as of December 2012, families and businesses have realized
estimated savings of more than $239 billion on utility bills and prevented more than 1.9

billion metric tons of greenhouse gas emissions over the past two decades.”’

: o . 338
- Dissemination of Information

The dissemination of information is a tool that affects companies’ reputation
either positively or negatively. Government is able to create negative public relations>>’
between any unblessed industry and the public by disseminating their negative

environmental impacts. Governments can also employ positive information strategy,

334 (.

335 [d.

336 Energy Star, http://www.energystar.gov/about/ (last visited on July 28, 2014 at 3:27 am)

337 (.

338 Hirsch in his article mentions that this is an “information-based strategy” in which firms have to
collect and disclose information about their environmental performance. Hirsch, supra note 127, at
59

339 Cohen, supra note 210, at 35
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which will advantage environmentally friendly corporations.**® This advantage could be
in form of improving corporation’s reputation, creating competition and market
advantage, drawing investors’ attention to its strong environmental management,
encouraging employees to stay with the company, and bolstering relationships with
regulators.*"!

An example of this is the Toxic Release Inventory (TRI) issued annually by the
EPA, which ranks facilities based on the amount of toxic substances they use every
year.”** The TRI is based on the information the facilities reports to the EPA.** None of
the facilities would like “to appear near the top” in the TRI. *** Accordingly, the TRI
rankings “provide a substantial incentive for firms to reduce their use, transfer and release
of toxic substances.”** This resulted in the reduction of the toxics released by 45%.>*°
All these actions taken by the government will make companies and industries eager to

reduce their negative environmental impacts, improve their environmental performance,

. . 47 . . . . 34
and achieve green business success®*’ since they are disseminated to the public.*®

. 349
- Tax credits

340 Hirsch, supra note 127, at 67

341 Id

3421d. at 8

3431d. at 8

344 Id. at 8

345 Id. at 8

346 Id. at 8

3471d. at 60

348 Willums, supra note 204, at 238

349 The effects that a business has been imposing on the environment are considered external effects
that are usually not taken into consideration when business decisions are made. Accordingly, an
entrepreneur will ignore the external effects resulting from his/her business unless they are
internalized to his/her decision-making. An entrepreneur will not internalize the pollution caused by
his/her business unless there is, for instance, a pollution penalty or tax to be imposed because of
exceeding the permitted emission level or not operating a pollution control system. Bowers, supra
note 35, at 133.
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Tax credits could be used as a tool to encourage green businesses and discourage
other unpleased businesses.””” For instance, the US Energy Department announced in
December 2013 “$150 million in tax credits to support clean energy manufacturing at 12
U.S. companies, focusing on a range of technologies, from diesel emission control

99351

products to giant wind turbines. The winners of the tax credits are well-known

companies who were able “ to take advantage of the credits as they generate revenue, and

thus tax liability to offset.”>>

Most of the companies that received the tax credits were
also able to develop and enhance their business from the money they received in tax
credits.>> Corning Inc., for instance, received previously “$27 million in tax credits to
build a new thin-film solar panel manufacturing facility in Hemlock, Mich.” and also
received “$30 million in tax credits to expand manufacturing capacity for its diesel
emission control products in Erwin, N.Y.”*** Generally, the tax credits program was able

to promote the development of solar energy in the US.>>

- Privileged Treatment:
Governments can foster corporations and industries to shift their business into a
green one by providing preferential treatment to environmentally friendly companies and
facilities when contracting with private sector to undertake governmental projects.

Because governments are the biggest purchasers in the country, setting down

350 Chiras, supra note 2, at 467

351 Environment and Energy Publishing,

http://www.eenews.net/greenwire/stories/1059991767 /search?keyword=%22green+business%?2
2 (lastvisited on March 12, 2014 at 2:08 pm)

352 (.

353 [d.

354 [d.

355 Chiras, supra note 2, at 467
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environmental standards in their purchases, is a very effective tool to influence
corporations’ behavior towards the environment.

For instance, if there is a bidding for entering in a governmental project, deciding
between the bidders must not be based only on the best financial terms and technical
specifications but also on the bidder with less negative environmental impacts or best
positive environmental impacts. An application of this proposal is the Executive Order
(“EO”) 13514, which requires the US Federal agencies to “ensure that 95 percent of [all]
new contract actions [. . .] for products and services [. . .] are energy-efficient [. . .] water-
efficient, biobased, environmentally preferable [. . .], non-ozone depleting, contain
recycled content, or are non-toxic or less-toxic alternatives.”*>® This EO is considered the
broadest mandate in the US for “‘green procurement’ [by] requiring federal agencies to
increase energy efficiency, conserve water, and reduce waste in operations and supply
chains through federal procurement and building management.”*” Also, the U.S. General
Services Administration, as the federal government’s purchasing agent which connects
federal purchasers with private sectors, has an environmental policy that obliges it to
provide products and services that “minimizes harm to the environment, safety, and
health. [. . .] GSA gives preference to products that are recycled, non-toxic, or have other

environmentally friendly attributes.”*®

- Subsidies and Loans:

356 Exec. Order No. 13514, 74 Fed. Reg. 52117 (Oct. 8, 2009).

357 SHAWNA D. GANLEY, FEDERAL “GREEN” PRODUCT PROCUREMENT POLICY IN THE UNITED STATES 7 (2013)

358 U.S. General Service Administration, http://www.gsa.gov/portal/content/102026 (last visited on
July 27,2014 at 8:00 pm)
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Business owners and managers might be willing to green their business but they
lack the financial capabilities or resources to do so.”>’ Governments should assist them in
greening their business through governmental subsidies and grants. For instance, the U.S.
Department of Energy offers a numerous of tax credits, rebates and other incentives to
promote energy-efficiency, the usage of renewable energy sources, and the efforts to
reduce pollution by businesses, industries, and other organizations.’®” One of the rebate
programs is the AEP Appalachian Power - Non-Residential Prescriptive Program, which
“facilitate[s] the implementation of cost-effective energy efficiency improvements for
non-residential customers” by giving up to 150,000 in rebate dollars. *°'

Additionally, governmental banks can offer loans with less interest rates to fund

32 In the

businesses to start their projects or to comply with environmental regulations.
US, there are various green business loan programs with reduced interest rates for
businesses providing green products or services and for businesses that are eco-friendly
in nature. Through these loan programs entrepreneurs could be able to establish their
businesses as a green one and could also make their established businesses go further
green. The EPA and the US Department of Energy provides financial resources in the
form of various loans and grants programs to support environmentally friendly

businesses, and help facilities and businesses pay for energy-efficient upgrades.’® The

Office of Energy Efficiency and Renewable Energy (EERE), for instance, offers financial

359 Cohen, supra note 210, at 36

360 J.S. Department of Energy, http://energy.gov/savings (last visited on July 28, 2014 at 3:39 am)
361 Database of State Incentives for Renewables and Efficiency (DSIRE),
http://www.dsireusa.org/incentives/incentive.cfm?Incentive_Code=WV10F (last visited on July 28,
2014 at 3:58 am).

362 Cohen, supra note 210, at 36

363 The U.S. Small Business Administration, http: //www.sba.gov/content/environmental-grants-
loans (last visited on July 27, 2014 at 7:18 pm)

75



assistance for businesses, industries, and other organizations to “increase the use of

renewable energy and energy efficiency technologies,”®*

- Training and compliance assistance:

Some companies might be hindered from going green not only because of lacking
financial capacity but also because of lacking experience. “[G]overnment[s] should
provide [. . .] training, and consulting services to organizations that do not have the
capacity to comply.”® In this context, there must be competent professionals certified by
the government to assist corporations with compliance. As there are certified public
accountants, who facilitate compliance with tax regulations,” governments can “certify
environmental auditors and other professionals who could help a firm reduce and prevent
pollution.”**® In other words, governments can offer low-cost or free services for
businesses, especially small ones, to help them assess their environmental impacts and
guide them how to improve it.

For instance, Minnesota Pollution Control Agency has an Environmental
Technical Assistance Program that provides “non-regulatory energy efficiency and waste
reduction assessments” to small businesses, and private and public institutions in
Minnesota at no cost by skilled and professional team.*®’ This service includes providing
the business or institution with a written report of advisory recommendations of what

changes could be made to the facility and estimating the financial and environmental

364 .S Department of Energy, http://www]1.eere.energy.gov/financing/ (last visited on July 27, 2014
at 7:30 pm)

365 Cohen, supra note 210, at 38

366 Id. at 35

367 Minnesota Pollution Control Agency, http://www.pca.state.mn.us/index.php/topics/preventing-
waste-and-pollution/assistance-and-resources/retap /minnesota-retap.html (last visited at July 29,
2014 at 2:29 am)
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savings.’®® On the website of Minnesota Pollution Control Agency, it is declared that
more than 200 businesses and institutions over the last 10 years have benefited from the
assessment service and that businesses and institutions who followed the
recommendations reported to them were able to save an average of USD 2,000/client in
2012.°° This tool is most helpful in cases where companies are complying with

environmental regulations when there is a new technology or regulation.’”’

- Tracking and Reporting Formal Compliance:
Tracking- and improving- a business impacts on the environment benefits not
only the environment but also the business. As per the 2011 report issued by Network for

Business Sustainability (NBS)*"'

on Measuring and Valuing Environmental Impacts, an
entrepreneur monitoring its business impacts on the environment will be able to reduce
costs, attract investors, solicit employees, “facilitate regulatory approvals and mitigate
operational risk,” and satisfy consumers’ expectations.’’> Canadian Tire Corporation,
Limited is an example of how measuring and valuing the company’s impacts helped it to
“drive significant amounts of carbon out of [its] supply chain. In 2010, re-designs of 161
products and packaging were forecasted to annually avoid more than $3.6 million in costs

and eliminate 1,700 tonnes of greenhouse gases.””

368 Id

369 E

370 Cohen, supra note 210, at 36

371 NBS is a non-profit organization established in Canada since 2005. NBS “is a powerful and
growing network of international academic experts and business leaders [...] who are interested in
corporate social responsibility (CSR) and who believe in the value of research-based practice and
practice-based research.” NBS, http://nbs.net/about/ (last visited on July 29,2014 at 9:14 pm).

372 Network for Business Sustainable, Measuring and Valuing Environmental Impacts: Introductory
Guide, 5-6, available at http://nbs.net/wp-content/uploads/NBS-Executive-Report-Impacts.pdf (last
visited on July 29,2014 at 9:19 pm)
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As a first step, entrepreneurs have to set down environmental goals for their
business and then decide which impacts need to be measured to achieve the identified

4 . . .. . .
37% In this context, business decision makers need to be specific because “measuring

goals.
all impacts is likely [to be] unnecessary and inefficient.”>” There are different
standardized guidelines issued recently to help business managers to efficiently decide
the impacts to be measured, the most common of which are ISO 26000:2010 Guidance on
Social Responsibility and the Global Reporting Initiative (GRI).?’® Although the
guidelines are useful, they are only considered a starting point. In this case, governments
could intervene by developing uniform metrics for the different sectors to measure their
business performance.

The following step for entrepreneurs is to make decisions to improve their
business impacts. In order to make informed decisions, the environmental measures have
to be translated into financial values.””’ This translation could either be an easy task or a
hard one.”” Yet, there are not many public tools for entrepreneurs that can help them
make this calculation.’”® Governments can make this as a simpler task for entrepreneurs

380

by setting prices for toxins and other negative impacts ™ and hence, helping

entrepreneurs making their decisions. In addition, the role of government can go further

3741d.at 7,9

375 Id. at 9

376 Id. The United Nations Environment Programme and CERES (a non-profit devoted to socially
responsible investing) promoted the GRI, which is “reporting guidelines—a standard format for
reporting on corporate performance with respect to a wide variety of environmental and social
indicators.” Hirsch, supra note 127, at 69

377 Network for Business Sustainable, Measuring and Valuing Environmental Impacts: Introductory
Guide, 13, available at http://nbs.net/wp-content/uploads/NBS-Executive-Report-Impacts.pdf (last
visited on July 29,2014 at 9:19 pm)
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379 1d. See generally, the Network for Business Sustainable, Measuring and Valuing Environmental
Impacts: Introductory Guide on the meaning of these tools.
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beyond helping entrepreneurs in measuring and valuing their environmental impacts by
forcing them to publicly report their business environmental impacts on their products

labels.*®!

ii. Incentivizing Tools Indirectly Influencing Corporations’ Behavior

In addition to directly affecting corporations’ behavior, governments can also
affect the behavior of corporations indirectly by influencing the behavior of the
customers and investors of those corporations. For instance education and media are
capable of influencing the behavior of customers and investors, which will result in
changing corporations’ attitude towards the environment. Although education and media
do not influence corporations’ behavior directly, they are very effective tools because the
main goal of any business is to satisfy their customers’ demands and investors’
expectations.

Education is an effective tool that governments can use to affect the attitude of
both entrepreneurs and consumers towards the environment. Educating people could
happen through different ways. Educating children in schools about the importance of
clean environments and how to participate in cleaning the environment is a way to shape
generations, the entrepreneurs of which will be concerned about the environment and the
consumers of which will be demanding environmentally friendly products and services.

Since consumers’ pressure is a powerful factor that affects the attitude of business
owners and managers, governments can also educate consumers through disseminating
information about the environmental attributes of products allowing consumers to choose

products that have fewer impacts. Additionally, governments can launch campaigns to

381 Cohen, supra note 210, at 71.
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inform the public about the importance of healthier products and how to make wise
purchasing decisions. Media is also an effective tool to educate consumers and influence
their purchasing decisions in a positive way. Accordingly, education and media enlighten
the public of the benefits of green products, which will result in changing customers’
attitude when making purchasing decisions resulting in practicing pressure on
producers.*®

The aforementioned incentivizing tools are not an exclusive list of the tools that
governments can use in order to incentivize corporations’ self-regulation. There are other
tools that also can be used to influence the behavior of the business community, such as
insurers’ pressure, suppliers’ pressure, governmental inspections, and others. It is also
worth noting that none of the aforementioned tools can solely do the desired incentivizing
role. For example, market-based tools would not be effective where the regulated market
has very few participants controlling the market and creating a monopoly.’® Other
incentivizing tools would be needed in that case and in other similar cases. Choosing
between the right tools will differ from one country to another and in the same country
from one sector to another. The employment of the various tools will result in creating
competition between corporations of the same industry field that will foster them to have
environmental goals and improve their environmental impacts. And, as companies

increasingly see the value of green business practices, they can shift from focusing on

382 Fischer & Black, supra note 4, at 200. It is worth nothing that in addition to education, to create
consumers’ pressure, prices of environmentally friendly products must not be very expensive
because products’ price is the basis on which consumers decide which product to buy. Some
companies are greening their business, but still the prices of organic foods and environmentally
friendly products are expensive. In this case governments can intervene by using other tools, such as
granting subsidies or lowering taxes, which will significantly reduce production costs resulting in
lessening business expenditure and hence, influencing the prices of products.

383 Bowers, supra note 35, at 33
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complying with regulatory compliance related to emissions to preventative measures that

avoid pollution.

V. Recommendations and Conclusion

A. Recommendations

Governments have different significant roles to play to protect the environment
and maintain, but also promote, economic growth. Governments have a direct role, which
involves enacting and implementing environmental legislations that promote green
business on one side and developing and deploying new forms of regulation that support
green business on the other side. Since legislations enacted to directly promote green
business are rare, it is important that governments intervene in another direct way to
achieve the aforementioned goal, which will be through issuing regulations. The type of
regulation that best promotes green business is the outcome-based regulation based on

the co-operation between governments, business communities, and the public.

Complying with regulatory requirements could not solely achieve the desired
environmental results and reach the desired sustainability level. Those who work in the
to-be-regulated industry best know the efficient way to protect the environment and
achieve business success simultaneously. Consequently, governments must affect the
behavior of the corporations and encourage them to take a step forward and to be self-
regulated. This time the intervention of governments will be in an indirect way through
launching programs and employing incentivizing tools that influence their business
behavior to be friendly to the environment. This indirect intervention is divided into two

types of incentivizing tools. The first type of tools are those that directly influence
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corporations’ behavior, such as privileged treatment for green businesses, providing
training and compliance assistance to small businesses, granting subsidies and loans with

reduced interest rates, and others as discussed in the thesis.

Since the public is an influential member in helping to protect the environment
and promote economic growth, governments must recognize this powerful tool.
Accordingly, the second type of tools are those incentivizing tools that governments can
use to influence the public purchasing decisions by educating and informing them about

the importance of healthier products.

B. Conclusion

Any country seeking long-term prosperity needs to have two goals: protecting the
environment and promoting economic growth. The old mindset of entrepreneurs believes
there is a conflict between achieving the two goals. Consequently, governments must
create a direct relationship between said goals. This direct relationship could be created
through promoting green business. As demonstrated in the thesis green business is not
only concerned about environmental protection, but also about business success. The
thesis also clarified the importance of green business and the difficulties that
corporation’s could face while greening their business. Then, the thesis proposed a way
to overcome the main difficulty of green business through the co-operation of
governments, business communities, and the public to reach uniform standard(s) for each

business.

As a way of applying green business, the thesis explained the important role a

government could play to support it. This role could be classified in two ways of
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intervention. First: the direct intervention, which mainly means issuing mandatory laws
and regulations. Then, the thesis manifested the two types of regulations that could be
issued by governments in this context, i.e. traditional regulation and outcome-based
regulation. By examining the cons of each type, it appeared that both types of regulations
would not be effective to protect the environment in many cases. Consequently, the thesis
proposed a type of regulation that overcomes the disadvantages of the other two types of
regulations, to be considered the most effective regulation that promotes green business.
The proposed type of regulation is the outcome-based regulation based on the co-

operation between the government, the business community, and the public.

Because of limited budgets, governments might lack the person power to
understand and regulate all of the impacts on the environment. Accordingly, the direct
intervention of governments will not be sufficient to provide a complete protection to the
environment. Therefore, entrepreneurs per se must have initiatives, while operating their
business, which has positive impacts on the environment. Still the government will have
to intervene in this context, but in this case in an indirect way, through issuing tools to
incentivize the business community to be self- regulated. The thesis has classified the
incentivizing tools in two types. The first type of the incentivizing tools is the tool that
directly influence corporations’ behavior to have a positive impact on the environment,
such as market-based tools, tax credits, and privileged treatment. The second type of the
incentivizing tools is the tool that indirectly influence corporations’ behavior through
affecting the behavior of consumers and investors, such as education and media.
Although it does not directly affect corporations’ behavior, the second type of tools is

very effective in influencing corporations’ behavior basically because it creates the
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consumers and investors pressure. Accordingly, both types of tools are necessary to reach

a sustainable level of environmental protection.
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