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Abstract of Dissertation 
 
 

The Semisovereign Courts:  
Explaining the Constraining Capacity of Judicial Retention Mechanisms 

 
 Judges are actors in a complex political system interacting with the other branches 

of government, with litigants, and rendering decisions that have sweeping implications 

for notions of privacy and freedom.  However, across American states judges are subject 

to varying selection and retention mechanisms ranging from appointments to elections.  

The politics of judicial selection - and its impact on judicial behavior - is central to 

debates about judicial independence, the administration of justice, and fairness within the 

court system.  Selection and retention systems influence to whom judges are beholden 

and the extent to which courts can make decisions free of exogenous constraints. This 

dissertation seeks to answer: do retention mechanisms shape judicial behavior? 

 Herein I explore and explain the ways in which judicial retention influences 

judicial behavior.  Comprised of three essays, each assesses different ways retention 

mechanisms influence inter-institutional interactions and court behavior.  Essay one 

explores how retention mechanisms insulate courts from legislative sanctions.  Judicial 

authority rests on the willingness of the other branches of government to acquiesce to 

court decisions.  However, fear of legislative reprisal - whether actual or perceived - may 

limit a court's willingness to oppose government policies.  Using an original dataset of 

bills introduced in state legislatures that address the powers and functions of state 

judiciaries I explore what motivates legislative retaliation against courts.  Building on 

previous theories and empirical approaches, I show that modes of retention provide 

judges and courts with differing degrees of insulation by altering the oversight dynamics 



 ix 

between courts, legislatures, and the electorate. 

 Essay two complements the previous essay by investigating the use of judicial 

review by state supreme courts.  Extant research has found that that electoral forces 

influence judicial behavior.  Yet, these studies fail to answer whether retention 

mechanisms affect judicial willingness to challenge actions taken by the coordinate 

branches of government.  Although some systems may produce judges who are more 

responsive to public opinion or invite more dissents, do judicial elections, which require 

campaigning and fund raising, substantively compromise a court's capacity to act as a 

check on the government?   

 I argue that a court's capacity to use judicial review - rendering decisions that 

invalidate actions of the legislative or executive branch - is a central measure of its 

independence as a political institution.  Courts that frequently challenge other branches' 

actions can claim a higher degree of independence.  My results find that the use of 

judicial review by state high courts does not vary by retention, thus challenging a 

common assertion that judicial elections undermine a court's independence and 

willingness to challenge the coordinate branches of government.   

 The final essay looks at how state high court judges view each other, given 

retention mechanisms.  By exploring state high court citations to each other's precedent, I 

show that state courts of last resort are embedded in lateral legal communities.  My 

findings suggest that state courts of last resort are more likely to cite others that are 

regionally and ideologically proximate.  Moreover, my results uncover the important 

ways in which retention mechanisms shape cross-court citation behavior.   

 Overall, these essays add to the public dialogue by offering new insights into how 
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judges and legislators interact and respond to each other given varying political and 

electoral forces constraining judicial behavior.  Previous research examining selection 

and retention mechanisms tends to afford them little role in influencing court outcomes.  

My approach offers a broader analytical reach to explain state judicial decision-making.  

These finding show that modes of retention influence a court's autonomy from legislative 

oversight and play an important role in structuring inter-institutional dynamics. 
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Chapter 1: Introduction 
 
 

Well before gaining independence from England, Americans believed judicial 

selection played a central role in fostering court independence and impartiality.  Nowhere 

is this clearer than among the list of grievances against the Crown in the Declaration of 

Independence: "He [King George] has made Judges dependent on his Will alone, for the 

tenure of their offices, and the amount and payment of their salaries." (Jefferson, The 

Declaration of Independence 1776).  In the years surrounding the U.S. Constitutional 

Convention, the prevailing wisdom had been that the best way to insulate judges was 

through an appointment system guaranteeing life tenure.  In his famed Federalist No. 78, 

Hamilton plainly placed before his audience the logic behind an appointed judiciary with 

life tenure: 

"If, then, the courts of justice are to be considered as the bulwarks of a limited 
Constitution against legislative encroachments, this consideration will afford a 
strong argument for the permanent tenure of judicial offices, since nothing will 
contribute so much as this to that independent spirit in the judges which must be 
essential to the faithful performance of so arduous a duty." (Rossiter and Kesler 
2009, 465)  
 

The advice and consent model, where judges are appointed by the executive and 

confirmed by the Senate, coupled with lifetime tenure, was seen as "the best expedient 

which can be devised in any government, to secure a steady, upright, and impartial 

administration of the laws" (Rossiter and Kesler 2009, 465).   

 If Americans had ever wholeheartedly agreed with Hamilton's suggestions for an 

independent and impartial judiciary, they quickly changed positions.  1832 marked an 

important shift in American conceptions of judicial accountability.  Mississippi adopted a 

new state constitution, which transferred the power to select all levels of the judiciary 
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from the legislature to the voters.1  Although judicial elections seemed to many to be the 

"full definition of mobocracy" (Miles 1970, 40) and a threat to judicial prestige, these 

opinions fell by the wayside.  Prior to 1845 every state that entered the Union did so with 

an appointed judiciary.  As the nation approached the Civil War three of every five states 

elected their supreme courts; two out of three elected their lower courts (Nelson 1993).  

Moreover, the twenty states that entered the Union between 1846 and 1912, did so with 

popular elections for judges. 

 Between 1810 and 1830 state supreme courts started actively engaging in judicial 

review, frequently invalidating legislative attempts to enact pro-debtor legislation.  

Frustrated by judicial decisions invalidating legislative actions, legislatures either outright 

impeached and removed judges or failed to reappoint judges who attempted to set 

boundaries on legislative power (Shugerman 2012).  Courts were vulnerable to legislative 

attacks and, contrary to common conception, judicial elections were not used as a tool in 

this era to weaken courts.  Legislatures relied on impeachment, constitutional 

amendments, and statutory measures to punish courts.  Nineteenth century progressives 

and reformers advocated for popular election of state judges and did so successfully.  

These reformers saw judicial elections as the best way to protect judges, and courts 

broadly, from legislative constraints on judicial power.  Judicial elections placed the 

selection of judges in the hands of the electorate and were seen as a way to empower 

courts.  By removing legislative control and increasing a court's source of democratic 

legitimacy, legislatures might be more reticent to remove popularly elected judges. 

 The honeymoon period for judicial elections was short lived.  Near-immediate 

                                                             
1 Prior to 1832 both Indiana and Georgia had allowed for the election of lower court judges by the 
people. 
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dissatisfaction with elections emerged as both the electorate and politicians realized that 

party machines capitalized on the opportunity to control the courts.  For example, in New 

York during the 1860s, Tammany Hall seized control of the judiciary removing capable 

judges and replacing them with partisan loyalists.  Virginia, in 1864, after fourteen years 

of judicial elections, returned to legislative appointments after dissatisfaction with 

partisan involvement in judicial selection.  Even Mississippi, the birthplace of judicial 

elections, in 1868 returned to an appointed judiciary.  Although not every state that 

adopted elections fully abandoned them, they did seek alternatives that would preserve 

the spirit of elections while removing the adverse effects of partisanship in judicial 

elections - from this were born nonpartisan elections (Winters 1965).   

 Partisan elections were rooted in the belief that popularly elected judges would be 

free from the control special interests and the other branches exerted on the courts.  Yet, 

along with partisan politics came corruption and cronyism.2  Much like appointment 

systems circumvented judicial independence by subjecting judiciaries to legislative and 

gubernatorial wills, partisan elections did the same by making it easier for party-

machines to control the courts.  Judicial candidates relied heavily on party connections 

for their nomination and election, leading many to question judicial independence and 

integrity.  As Cushman noted, "the use of the Republican and Democratic insignia in city 

elections served as a sort of 'smoke-screen,' behind which municipal spoilsmen and 

office-brokers could hide in safety" (Cushman 1923, 83).   

 Gaining their greatest acceptance in the northern Midwest out to the Pacific coast, 

nonpartisan judicial elections were adopted in the early 1900s as a way to remove the 

                                                             
2 This was not just limited to the judiciary. See Swenson (1982) for a similar narrative about the 
influence of party-machines on members of Congress.. 



 4 

influence of party on judicial elections.  In an attempt at maintaining the benefits of 

popular elections, while removing the influence of party, nonpartisan elections where 

first used in Ohio in 1911.  Delegates to the Ohio constitutional convention passed The 

Non-Partisan Judiciary Act of 1911, requiring that candidates' names be placed on a 

separate ballot without party labels (Ohio Revised Code Annotated Section 3505.04 

(1911)).  Unfortunately, nonpartisan ballots were only used to select judges in general 

elections: the nominating process remained partisan. 

 Without partisan labels, voters lacked an important piece of information, which 

decreased voter participation through ballot roll-off (Schaffner, Streb, and Wright 2001).  

Moreover, as William Howard Taft and others noted, nonpartisan elections produced a 

less experienced bench with judges more focused on generating good publicity rather 

than developing legal expertise (Shugerman 2012).  Ironically, this attempt to remove 

party influence and produce an upright judiciary did the exact opposite.  Judge Harvey 

Keeler, who lost reelection in Ohio in 1913 remarked:  

"in the last campaign for the election of judges for all the higher courts in this 
state, it is a well-known fact that partisan politics took a hand quite as effectively 
as it ever did under the old system.  Party organizations unfurled the banner of 
their nominees in utter defiance of the spirit and purpose of the statute, with the 
result that the dominant organization, as a rule, came off a glorious victor." (1913, 
147). 
 

Nonpartisan elections failed to be the panacea reformers had hoped they would be.  Their 

attempts at removing party influence while retaining the benefits of popular election 

failed.  Instead, judicial prestige, independence, and popular accountability were all 

compromised. 

 The next attempt at judicial reform began in 1906 when the American Bar 

Association invited Roscoe Pound, then Dean of the University of Nebraska College of 
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Law, to address the organization on the topic of judicial reform.  Among a litany of 

complaints about the state of the American judiciary, Pound argued, "putting courts into 

politics and compelling judges to become politicians, in many jurisdictions has almost 

destroyed the traditional respect for the Bench" (1906, 416).  In the wake of Pound's 

speech, the American Judicature Society was founded in 1913 dedicated to supporting 

reforms designed to produce judicial efficiency, promote expert benches, and enhance 

court prestige.  One of the founders, Albert Kales, a law professor at Northwestern 

University, devised a method of judicial selection "that would combine the benefits and 

avoid the weaknesses of both election and appointment" (Winters 1965, 1984).   

 Kales' plan proposed that judges be appointed, but instead of gubernatorial 

appointments, an elected chief justice in concert with a nominating commission would 

appoint all judges.  After serving on the bench these judges would run unopposed in 

retention elections.  At first this selection system received little attention.  Reformers 

were hesitant to have a single popularly elected judge be responsible for appointing the 

rest of the judiciary.  Eventually, the single-judge appointment scheme was removed 

from Kales' plan.  Instead, a nominating committee (often composed exclusively of state 

bar leaders) would provide a list of judicial nominee to be appointed either by the 

legislature or governor (Glick and Emmert 1986).  It was not until 1940 that a version of 

Kales' selection method was first adopted.  Missouri, (in what later would be called the 

Missouri Plan or Merit Plan) allowed for the selection of certain courts through Kales' 

appointment and retention plan.   

 Initially, the Merit Plan was slow to catch on.  Some states experimented with 

variations on the Merit Plan.  For example, in 1950 Alabama amended its constitution 
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allowing nominating commissions to fill vacancies on circuit courts in Jefferson County, 

but these judges would run in regular competitive elections for retention.  Alaska, in 1956 

drafted a constitution that employed the Merit Plan for the entire judiciary.  Other states, 

New York, Pennsylvania, and Colorado to name a few, opted to use a nominating 

commission to help with the selection of judges but did not fully adopted the Merit Plan.   

 The story of judicial selection mechanisms does not end here.  Indeed, more 

recently, both the North Carolina and Pennsylvania legislatures have introduced bills 

attempting to change judicial selection and retention mechanisms in hopes of reshaping 

the partisan and ideological make-up of their state high court benches.  Questions 

surrounding judicial selection, retention, and independence are no less relevant today as 

reformers, policy advocates, scholars, and even comedians debate ways to choose judges 

that maximize independence.3  

 Grievances about colonial judges and the adoption of a new way to select judges 

strongly supports the notion that selection mechanisms are central to structuring judicial 

behavior.  Little work has been done, however, to understand the ways in which modes of 

selections influence court behavior.  Following the wisdom and intuition of the Founders, 

this project explores how judicial selection and retention mechanisms structure court 

behavior.  Although for years political science has recognized that formal institutional 

arrangements affect the decisions political actors make, due to data constraints, a study 

comparatively analyzing judicial selection methods has yet to emerge.   

 This dissertation is comprised of three essays, each assessing how retention 

                                                             
3 See e.g., Justice O'Connor, "Justice for Sale" (2007); Brennan Center For Justice "Judicial 
Selection for the 21st Century," (2017); "Last Week Tonight with John Oliver", season 2; episode 
3: "Judicial Elections" aired February 22, 2015. 
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mechanisms influence court judicial behavior.  Essay one explores how retention 

mechanisms insulate courts from legislative sanctions.  Judicial authority rests on the 

willingness of the other branches of government to acquiesce to court decisions.  

However, fear of legislative reprisal - whether actual or perceived - may limit a court's 

willingness to oppose government policies.  In an era of increased attacks on courts and 

attempts to limit judicial independence, I ask how and under what conditions do retention 

mechanisms shape a lawmakers' introduction of bills looking to limit judicial power.  

Using an original dataset of bills introduced in state legislatures that address the powers 

and functions of state judiciaries I explore what motivates legislative retaliation against 

courts.   

 Building on previous theories and empirical approaches, I show that modes of 

retention provide judges and courts with differing degrees of insulation by altering the 

oversight dynamics between courts, legislatures, and the electorate.  I find that 

ideological congruence and modes of retention influence the need to introduce sanctions 

to limit or constrain court power.  Ultimately, ideological disagreement will motivate 

legislative attempts to limit judicial independence, however, retention mechanisms alter 

whether external actors are involved in and responsible for a judge's continued tenure on 

the bench, which, in turn, influences the need for legislative sanctions to constrain court 

power.   

 Essay two complements the previous essay by investigating the use of judicial 

review by state supreme courts.  Extant research has found that that electoral forces 

influence judicial behavior.  Yet, these studies fail to answer do retention mechanisms 

affect judicial willingness to challenge actions taken by the coordinate branches of 
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government?  Although some systems may produce judges who are more responsive to 

public opinion or invite more dissents, do judicial elections, which require campaigning 

and fund raising, substantively compromise a court's capacity to act as a check on the 

government?  Overall, I explore variation in the exercise of judicial review – assessing 

whether legislative involvement in judicial retention shapes court independence and the 

frequency with which a court upholds or invalidates state laws. 

 I argue that a court's capacity to use judicial review - rendering decisions that 

invalidate actions of the legislative or executive branch - is a central measure of its 

independence as a political institution.  Courts that frequently challenge other branches' 

actions can claim a higher degree of independence.  Using an original dataset of cases 

raising challenges to legislative action on state constitutional grounds in state high courts, 

I provide new insight and offer persuasive evidence to answer this question.  My results 

find that the use of judicial review by state high courts does not vary by retention.  These 

findings challenge the common assertion that judicial elections undermine a court's 

independence and willingness to challenge the coordinate branches of government, 

additionally raising questions about the veracity of claims made by those vocal opponents 

of judicial elections.   

 The final essay looks at how state high court judges view each other, given 

retention mechanisms.  By exploring state high court citations to each other's precedent, I 

show that state courts of last resort are embedded in lateral legal communities.  Although 

similarly situated as the highest court in their respective states, state courts develop their 

own peer networks, favoring the decisions of particular courts over others when deciding 

their own case law.  By building a dataset of all positive interstate citations among state 
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supreme courts in 1995 and 2010, I model the factors that influence state court citation 

decisions. 

 In this essay I find that state courts of last resort are more likely to cite courts that 

are regionally and ideologically proximate.  One way in which judges assess "proximity" 

is through judicial retention mechanisms.  State judges perceive behavioral differences to 

exist across selection and retention mechanisms, and this, knowingly or not, colors how 

they think about other courts, which can influence whether a fellow court's decisions are 

viewed as credible and worth citing.  My findings uncover the important ways in which 

retention mechanisms shape cross-court citation behavior.   

 To whom are courts beholden?  Ultimately, this is what I set out to answer in this 

project.  On the one hand, we as Americans subscribe to the notion of an independent 

judiciary.  We want judges who are able to render fair and impartial decisions, preventing 

undue encroachments on our cherished rights and liberties.  Yet, we similarly hold dear 

the democratic values of participatory government, where governmental officials are held 

accountable to the electorate; as eloquently put by President Lincoln, a "...government of 

the people, by the people, for the people" (The Gettysburg Address 1863).  It seems then, 

that a fully insulated judiciary would run counter to the American electoral spirit.   

 Frequently, law and court scholars present court independence and accountability 

as a binary: courts either enjoy independence or they are accountable.  Unfortunately, this 

misses an important reality: courts are not designed to be fully independent.  It is 

expected that judges will be constrained when rendering decisions - by the law, maybe by 

the other branches, maybe by public opinion, or many other possibilities.  The question 

should not be, are courts independent, or are courts accountable, instead, the better 
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question is, to whom are courts accountable?  As this project shows, retention 

mechanisms alter which political entities are responsible for a judge's continued tenure on 

the bench, and this has redounding effects on levels of accountability.   

 Concisely put, institutions matter. 
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Chapter 2: Judicial Retention Mechanisms Shield Courts from Legislative Sanctions 
 
 

"The standard of good behavior for the continuance in office of the judicial magistracy, is 
certainly one of the most valuable of the modern improvements in the practice of 
government.  In a monarchy it is an excellent barrier to the despotism of the prince; in a 
republic it is a no less excellent barrier to the encroachments and oppressions of the 
representative body.  And it is the best expedient which can be devised in any government, 
to secure a steady, upright, and impartial administration of the laws."  
 

- A. Hamilton Federalist No. 78 (emphasis added) 
 
Introduction  
 

On January 22, 2018, the Pennsylvania Supreme Court issued a ruling declaring 

the state's congressional map unconstitutional.  The map had allowed GOP candidates to 

consistently win thirteen of Pennsylvania's eighteen congressional districts even in years 

when Democrats won the statewide popular vote (Millhiser 2018).  In response to this 

decision, Pennsylvania Senate President pro tempore Joseph Scarnati - a Republican - 

informed the court that he would refuse to comply with the order.  Cris Dush, a 

Republican member in the State House introduced a bill to initiate impeachment 

proceedings against the five justices in the majority, all of whom were Democrats. 

 Such events are not unique to Pennsylvania.  Yearly, across state legislatures, 

lawmakers introduce court-curbing bills designed to curtail judicial power and limit 

independence.  For example, in 2016 the Oklahoma state house introduced a bill that 

would allow voters by referendum to review cases in which the Oklahoma Supreme 

Court had determined a state law to be unconstitutional.  In Florida, a constitutional 

amendment was introduced in the state house that would allow lawmakers to override 

decisions of the Florida Supreme Court by two-thirds vote.  In 2011 and 2012 alone, 

lawmakers introduced fourteen bills in seven states that would remove judges from the 
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bench.   

 Such episodes indicate that legislatures possess a range of tools to rein in courts 

and frequently attempt to set limits on judicial independence, potentially constraining 

court decision-making.  In an era of increased attacks on courts and attempts to limit 

judicial independence, I ask how and under what conditions do retention mechanisms 

shape lawmakers' introduction of bills looking to limit judicial power.  Building on 

previous theories and empirical approaches, I show that modes of retention provide 

judges and courts with differing degrees of insulation by altering the oversight dynamics 

between courts, legislatures, and the electorate.  These findings have implications for the 

strength of judicial independence and the role institutional design plays in structuring 

political interactions.  More broadly, my findings call into question whether state 

judiciaries are truly "barrier[s] to the encroachments and oppressions of the representative 

body" (Rossiter and Kesler 2009, 45). 

 
Studying Judicial-Legislative Political Interactions:  
 

Judicial scholars offer two theoretical approaches explaining the politics of 

restraining court decision-making.  The first, known as "separation of powers" models, 

explores how coordinate branches of government can influence Supreme Court outcomes 

before decisions are made.  These models suggest that the Court considers its preferred 

policy outcomes relative to the other branches' and may forego favored outcomes in 

hopes of avoiding legislative attempts to constrain the Court's independence (Carrubba 

and Zorn 2010; Harvey and Friedman 2006; Spiller and Gely 1992). 

 A second approach explores congressional responses to Supreme Court decisions 

(Caldeira and Zorn 1998; Clark 2010; Hansford and Damore 2000; Stumpf 1965; 
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Whittington 2003).  This literature explores limits on judicial power through sanctioning 

efforts, such as, jurisdiction stripping, court-packing, abolishing lower court, or other 

legislative means like budget cuts.  By directly attacking courts, legislators can signal 

their displeasure with certain decisions and prevent the Court from challenging legislative 

action in the future.   

 Lacking formal enforcement mechanisms, judges rely on the willingness of others 

to accept, adhere, and implement their decisions (see e.g., Rosenberg 2008).  Some 

suggest that legislative sanctions are blunt instruments with little effect on court decisions 

(Hansford and Damore 2000; Segal, Westerland, and Lindquist 2011; Whittington 2003).  

Skeptics frequently argue that the transaction costs associated with enacting legislation to 

curtail judicial behavior far outweigh the benefits (Segal 1997).  However, lawmakers 

can realize their goals even if their bill fails.  Attempts by the other branches to place 

limits on judicial freedom and independence signals to a court a lack of public support 

and undermine a court's capacity to check governmental actions (Caldeira and Gibson 

1992; Clark 2009; Gibson and Caldeira 2009; Gibson, Caldeira, and Spence 2003).  

Legislators can use these tactics to signal displeasure, which may deter judges from 

challenging legislative actions in the future: "political attacks on the Court serve as 

signals of a lack of specific support for the Court, which in turn indicates that further 

judicial recalcitrance will not be tolerated and that the Court will not be able to 

effectively set policy" (Clark 2009, 974, emphasis in original).   

 Scholars have applied these frameworks to explain a single institution - the U.S. 

Supreme Court.  This poses a particularly thorny problem when studying state-level 

judicial-legislative interactions.  In the face of mounting evidence showing that 
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institutional arrangements and contextual factors influence the choices political actors 

make (Bartels 2009; Brace and Hall 1995, 1997; Cox and McCubbins 2005; Epstein and 

Knight 1998; Hall and Brace 1996; March and Olsen 1984; Shepsle 1989), theories 

developed at the federal-level cannot fully capture variation across states.  As Gibson 

noted, "the institutional context itself probably structures the nature of the decisions 

made, although too little is known about this for firm conclusions to be warranted" (1983, 

28).  By focusing on the impact of institutional arrangements at the state level on political 

incentives, I identify how judicial retention mechanisms effect legislative efforts to 

sanction courts.   

 

State-Level Judicial Retention Mechanisms: 
 

Federal and state judiciaries differ in several regards, but a major distinction is the 

way in which judicial candidates secure and keep their seats on the bench – commonly 

known as judicial selection and retention mechanisms.  All federal judges are subject to 

the same constitutional requirement where the president nominates, and the Senate 

confirms.  Once on the bench, federal judges and justices enjoy lifetime tenure, 

constitutionally protected salaries, and other institutional mechanisms designed to 

insulate judicial decision-making from exogenous political forces.  States however, are 

free to adopt selection and retention mechanisms as they see fit.   

 I divide retention systems used across the U.S.  for state high court judges into 

electoral and appointive systems.  The former include: partisan, nonpartisan, and 

retention elections.4  The latter include: appointments that require reappointment by 

                                                             
4 Retention elections, often associated with The Merit Plan, require that after a specified period 
on the bench (a year, two years, next general election -  varies by state) the judge runs in a general 
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another branch of government5 or appointment with life or near-life tenure.6  Table 2.1 

summarizes retention systems used by each state.   

 
Table 2.1.  State-Level Judicial Selection and Retention Mechanisms 
 

 

 Scholars frequently use judicial "selection" and "retention" interchangeably, 

however, as table 2.1 makes clear, some states initially select their judges using one 

system but retain them using another.  For example, Illinois initially selects its high court 

judges using partisan elections but requires judges to run in uncontested retention 

                                                             
election unopposed and must be "retained" by the voters. Generally, a judge is required to receive 
a specific percentage of the vote to secure retention. 
5 I combine gubernatorial appointments and legislative elections into this category. 
6 States with life tenure as well as states that allow judges to serve uninterrupted until mandatory 
retirement at 70 are combined in this category. 

Mode of Selection 
 Appointments Nonpartisan 

Elections 
Partisan 
Elections 

M
od

e 
of

 R
et

en
tio

n 

Life* MA, NH, RI - - 

Nonpartisan 
Elections - 

AR, GA, ID,  
KY, MI, MN,  
MS, MT, NV,  
ND, OH, OR,  
WA, WV, WI 

- 

Partisan Elections - - AL, LA,  
NC, TX 

Reappointments** 

CT, DE, HI, 
ME, NJ, NY, 
SC, TN, VT, 
VA 
 

- - 

Retention Elections 

AK, AZ, CA, 
CO, FL, IN, 
IA, KS, MD, 
MO, NE, OK 
SD, UT, WY 

- IL, NM, PA 

* Life tenure and uninterrupted tenure until mandatory retirement at 70 are 
combined into one category. 

** Legislative elections are placed within the reappointment category 
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elections to maintain their position on the bench.  My analysis focuses on retention, rather 

than initial selection.  I explore whether retention - that is, how judges remain on the 

bench - provides varying opportunities for non-judicial actors to affect judicial tenure - 

thus shaping the incentives for lawmakers themselves to threaten to curtail judicial 

power.7  

 Previous literature has leveraged variation in modes of selection and retention 

among state judiciaries to explore whether judges' pathways to the bench shape court 

decision-making.  Work by Paul Brace and Melinda Gann Hall, for example, find that 

retention influences a judge's decision to author a dissent; they argue that elected judges 

join the majority to avoid standing out (Brace and Hall 1993, 1997; Hall 1992).  

However, Leonard and Ross (2014) find that judges facing reelection in partisan and 

nonpartisan systems are more likely to dissent and author separate opinions.  In death 

penalty cases, scholars have found that elected judges are more responsive to public 

opinion than appointed judges (Brace and Boyea 2008).  Other studies have shown that 

nonpartisan elections produce judges who are more responsive to public opinion than 

judges in states that use partisan elections (Caldarone, Canes-Wrone, and Clark 2009).  

Choi, Gulati, and Posner (2010) find that appointed judges write higher quality opinions 

than elected judges, but that elected judges overall, write more opinions.  Interestingly, 

they argue that the quality difference makes up for the quantity difference.   

 These studies collectively suggest that institutional forces influence judicial 

behavior.  Yet, few have sought to uncover if retention mechanisms condition how the 

                                                             
7 See Greg Goelzhauser's (2018) piece on the importance of classifying judicial selection 
mechanisms. 
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other branches of government respond to the judiciary.  One study (Leonard 2016) 

examines the conditions that motivate lawmakers to introduce court-curbing measures in 

state legislatures.  This is an important first step in explaining state judicial-legislative 

interactions.  Still, her findings suggest institutional rules shaping how judges remain on 

the bench are inconsequential for explaining the introduction of court-curbing legislation.  

Given the number of studies showing that selection mechanisms influence judicial 

behavior, combined with a burgeoning literature showing that selection and retention 

mechanisms influence public perceptions of courts (Bonneau and Hall 2009; Nelson 

2016), I build on previous work, offering a more fine-grained analysis better able to 

uncover the effects institutional design have on political outcomes.  My analysis 

reexamines legislative attempts to sanction courts and constrain judicial decision-making 

showing that retention mechanisms influence lawmakers' interactions with judges and 

court.   

 

Why and When do State Legislators Threaten to Curb Their Courts? 

Sanctions typically are attempts by a legislature – either through statute or 

constitutional amendment - to diminish judicial autonomy and independence, thus 

making it harder for courts to check the other branches of government.  In other words, 

legislative sanctions – or their threat – are direct attempts to intimidate judges and keep 

them from challenging legislators' preferences.  For example, legislatures often attempt to 

dictate judicial behavior by limiting the canons of law available when rendering 

decisions.8  Others seek to increase legislative or gubernatorial involvement in judicial 

                                                             
8 These bills demand that all decisions be based solely on the U.S. Constitution, federal law, the 
constitutions and laws of other states, or the constitution and laws of a court's own state. For 
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selection or retention – often for partisan advantage.  Some sanctions are designed to give 

the legislature the power to override court decisions and still others exert political, 

financial, or other pressures on courts to change the outcome of future cases.9  

 Two important factors - and their interaction - condition legislative attempts to 

limit court power: the degree to which the legislature and court differ in their ideological 

outlooks and institutional rules that shape how judges remain on the bench.  I explore 

each of these in turn below.   

 

Ideological Differences: 
 
 It is well established that legislators care about policy outcomes (Fenno 1978).  

Moreover, legislators seek to advance their reelection prospects by engaging in credit-

claiming and position-taking activities (Mayhew 1974).  Taken together, I assume that 

state legislators have an interest in taking stances and generating public records on issues 

of concern to their constituents.  Indeed, research by Clark and McGuire (1996) has 

shown that constituent preferences motivate legislative responses to, and attacks on, the 

judiciary.  Thus, the decision to introduce court-curbing legislation allows legislators to 

take a position against a judicial decision that may be unpopular with their constituents 

(Arnold 1992).   

                                                             
example, Alaska HB 88 and Arizona HCR 2033, both introduced in 2011, prohibit the state 
supreme court from applying foreign law when rendering decisions. 
9 Bills have been proposed in Florida, Washington, and Idaho allowing those legislatures to 
override certain court decisions. In Arizona, the House passed a bill giving the legislature the 
power to prohibit state courts from enacting federal court decisions. In Oklahoma a series of bills 
have been introduced seeking to increase the legislature's power over the courts, including a 
retirement-age restriction that would effectively wipe out most judges currently serving on the 
state's appeals court. 
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 Whether any specific policy is enacted is inconsequential since constituents 

generally do not hold their representatives accountable for failed policy outcomes (Parker 

and Davidson 1979).  So long as electoral awards stem from positions rather than 

downstream policy effects (Mayhew 1974), lawmakers have strong incentives to lash out 

against the court if there is an electoral benefit from doing so.  Constituents assess 

whether legislators take the "correct" stance on any given issue, which is a function of 

voters' ideological agreement with any particular court decision.  Court-curbing bills, 

therefore, should be more common when lawmakers are at odds ideologically with their 

state court.  When legislators believe that the judiciary has strayed beyond what they 

deem to be an acceptable range of policy decisions, I expect that they will react by 

introducing sanctioning measures.  Such a relationship between ideology and legislative 

posture generates my first hypothesis: 

 Hypothesis 1: As the ideological distance between courts and legislatures 

 increases, lawmakers will introduce more sanctioning bills. 

 
Institutional Rules: 
 
 How judges retain their positions on the bench also shapes the calculus of 

legislators' reactions to state court decisions.  Judicial retention mechanisms matter 

because they alter whether external actors are involved in and responsible for a judge's 

continued tenure on the bench.  When judges are subject to external "review"– whether 

through popular elections or by reappointment – judges are arguably more likely to 

render decisions that maximize their chances of being returned to office (Shepherd 

2009a).  This may mean making less controversial decisions, or decisions that align with 

legislative and/or public sentiment.  In other words, these retention systems create a 
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mechanism for greater external oversight of the judiciary.  This means that fewer formal 

legislative sanctions should be necessary to constrain court decision-making – thus, 

diminishing the likelihood that lawmakers in these states will perceive a need to threaten 

judges with court-curbing bills.   

 In contrast, states in which judges are appointed - and lack retention requirements 

- remove external political actors' informal oversight mechanisms.  Without a retention 

mechanism, voters and legislators play no role in determining if judges will remain in 

office.  This grants courts greater freedom when making decisions.  Moreover, judges 

who, once on the bench, are afforded uninterrupted tenure are more likely to vote their 

sincere preferences (Segal and Spaeth 2002), which may not align with the preferences of 

legislators or the public.  Without a formal means of removing judges through regularly 

scheduled retention elections or reappointments, legislators need other means of limiting 

court power: the threat of failing to retain the judges no longer constrains judicial 

decision making.  Legislators in these states must rely more heavily on sanction bills or 

other legislative measures (such as budget or staff reductions) to rein in courts deemed 

"out of step" with legislative or public opinion. 

These institutional rules play an important role in shaping the interactions 

between the court, legislature, and the public.  Retention mechanisms determine whether 

external political actors are involved in a judge's continued tenure on the bench, which 

allows the electorate and the legislature to exercise a more direct oversight role.  Taken 

together, I expect:  

 Hypothesis 2: Lawmakers are more likely to sanction courts when other 

 political actors have a limited role in judicial retention. 
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The Conditional Effects of Institutional Design: 
 
 Two forces then shape lawmakers' incentives to introduce court-curbing 

measures: Divergent preferences between a court and a legislature and whether judges are 

subject to retention.  Legislatures are unlikely to threaten sanctions if their courts are 

ideologically proximate since lawmakers will generally concur with the rulings.  The 

decision to sanction a court is also conditioned by whether judges are subject to retention, 

since this provides external actors with a unique capacity to exercise oversight of court 

decisions.  These forces should also interact: retention mechanisms should condition the 

introduction of sanctions even when courts and legislatures diverge ideologically.  

Retention mechanisms allow for political realignment.  Judges who face the voters or are 

reappointed by a coordinate branch of government are limited in terms of how far they 

will (and can) diverge from those responsible for their continued tenure on the bench.10  

Conversely, appointed judges are free from retention constraints and therefore may see 

greater ideological distance develop between them and the legislature.  Given this 

relationship between ideology and retention mechanisms, it is likely that the propensity to 

introduce sanctioning measures will be affected as well: courts subject to some type of 

retention mechanism are likely to face sanctions even when they move out of step with 

state legislatures.  This motivates a third hypothesis:  

Hypothesis 3: As the ideological distance between a court and a legislature 

increases, lawmakers in states that reelect or reappoint their judges will 

                                                             
10 This of course rests on the assumption that judges are interested in and able to remain on the 
bench. Thirty-one states, irrespective of retention mechanism, require mandatory age retirements. 
A judge who cannot run for reelection or seek reappoint due to age restrictions may care little 
about deciding cases in ways that are politically unfavorable.  
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introduce fewer sanctions than those in states without judicial retention. 

 

 In short, judicial reprimand is conditional on the mode of judicial retention and 

ideological discord between the branches and their interaction.  As my analyses below 

show, retention mechanisms vary the likelihood that lawmakers will threaten judicial 

sanctions.  More specifically, judges subject to traditional elections will see fewer 

sanctions, even as ideological differences emerge between the court and legislature.  In 

contrast, judges who never face retention will face more court-curbing attempts.  Next, I 

detail the data and methods I use to test these hypotheses and present findings that 

explore and illustrate these relationships. 

 

Data and Methods:  

Above I suggested that ideological incongruence and retention mechanisms 

condition legislative attempts to sanction courts.  To test this expectation, I first 

assembled a dataset that contains all judiciary-related bills introduced across state 

legislatures from 2008-2012 using in the Gavel-to-Gavel database maintained by the 

National Center for State Courts (NCSC).11  Monthly, the NCSC releases a list of bills 

introduced in state legislatures that deal with the judiciary.12  Along with each bill, the 

NCSC provides a summary explaining the purpose of the bill, as well as other useful 

                                                             
11 This analysis is limited to a five-year period due to two sources of data constraints. First, the 
NCSC database begins tracking state legislation in 2008, thereby dictating the start date for this 
project. Second, although the NCSC database is updated frequently, I end this analysis in 2012 
due to data constraint stemming from my decision to use Bonica and Woodruff's (2013, 2014) 
CFscores measuring judicial and legislative ideology. In Appendix A, I detail the use of CFscores 
over other measures of judicial and legislative ideology. 
12 Although the NCSC's database is current, this analysis end with 2012 due to other data 
constraints. 
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information on the bill's legislative progress.   

 The NCSC, however, does not code whether a bill attempts to sanction the 

judiciary.  To do so, I first started with a detailed definition of what a court-curbing 

measure attempts to do.  Legislative sanctions are attempts by lawmakers (either through 

statute or constitutional amendment) to remove judicial autonomy and prevent courts 

from acting as checks on the other branches.  Using this definition, I undertook three 

separate methods for coding these bills.  The first step leveraged R's ability to create and 

analyze string-based dictionaries.13  String-based dictionaries are collections of words, 

chosen by the user, that R will search for in a document.  I first generated a count of the 

number of times each word in the dictionary was used in the description of the bill.  If the 

bill contained one or more of these words, I read the description to determine if the bill 

indeed sanctioned the judiciary.  Concerned that some bills designed to sanction the 

courts might have been missed by this method, my second method of coding involved 

individually reviewing each bill description and determined if the bill sanctioned the 

judiciary.   

 The third approach used the ReadMe package for R authored by Daniel Hopkins 

and others, that automates content analysis.14  The ReadMe package takes text 

documents, a categorization scheme chosen by the user, and a small subset of text 

documents that have been hand coded by the user and attempts to learn the users coding 

scheme, applying it to the remainder of the content.  If done properly, ReadMe will 

report, normally within sampling error of the truth, the proportion of documents within 

each of the given categories among those not hand coded.   

                                                             
13 The appendix lists all words used to create this string-based dictionary. 
14 See Hopkins and King (2010) for more information on ReadMe and its methods. 
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 ReadMe requires a "training set" that it uses to learn the coding scheme.  A 

random sample of 200 bills from the 2008-2012 period was generated.  Two coders hand 

coded the first twenty bills of the random sample together to establish a common and 

consistent coding scheme.  Recognizing that hand coding can be an error-prone task, I set 

an intercoder reliability standard of 0.8 or higher.15  The reason for setting the intercoder 

reliability at this level is best explained by Neuendorf: "coefficients of .90 or greater 

would be acceptable to all, .80 or greater would be acceptable in most situations and 

below that, there exists great disagreement" (Neuendorf 2016, 145).  Once agreement was 

reached the coders, independently of each other, coded the remaining 180 bills in batches 

of twenty, comparing results to verify intercoder consistency.  Once completed, the 

intercoder reliably scores for any batch of twenty bills ranged from 0.8 to 1.0.   

I grouped the remaining uncategorized bills according to retention system and 

programmed them into ReadMe.  For example, all bills introduced in state legislatures 

that use partisan elections were grouped together; this was similarly done for the 

remaining four retention systems - nonpartisan elections, retention elections, life 

appointments, and reappointments.  ReadMe reported the proportion of bills within each 

specified category that sanctioned the judiciary.  In other words, ReadMe does not report 

if, for example, HB 2541, introduced in the Pennsylvania legislature in 2008, sanctioned 

the judiciary or not.  Instead, it will report the proportion of bills within a specified 

category - for example, partisan elections - that sanctions the judiciary.  These results did 

not provide the level of detail wanted to conduct this analysis and instead were used as a 

robustness check on the previous two coding methods.  Table 2.2 compares the results 

                                                             
15 The intercoder reliability statistic was calculated using Cronbach's alpha. 
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returned by ReadMe and my coding of each individual bill.  Overall, the results prove 

strikingly similar both in terms of raw numbers and percentages, suggesting that both 

methods are measuring similar outcomes.   

 

Table 2.2.  Distribution of Legislative Sanctions using ReadMe (2008-2012) 
 
 ReadMe Results Human Coded Results 

Retention System Sanction Not 
Sanction Total Sanction Not 

Sanction Total 

Life or 
Uninterrupted 
Tenure 
 

133 
40.5% 

195 
54.4% 

328 
100% 

135 
41.2% 

193 
58.8% 

328 
100% 

Nonpartisan 
Elections 
 
 

280 
23.7% 

901 
76.3% 

1181 
100% 

297 
25.2% 

884 
74.8% 

1181 
100% 

Partisan Elections 
 
 

100 
21.6% 

362 
78.4% 

462 
100% 

98 
21.2% 

364 
78.8% 

462 
100% 

Reappointments 
 
 

302 
30.0% 

704 
70.0% 

1006 
100% 

271 
26.9% 

735 
73.1% 

1006 
100% 

Retention Elections 742 
35.7% 

1336 
64.3% 

2078 
100% 

746 
35.9% 

1332 
64.1% 

2078 
100% 

Presented here is a comparison between the results returned by ReadMe and those from 
the hand coding process.  Although there are differences, overall the raw numbers and 
percentages are quite similar suggesting that both processes are capture the same 
phenomenon. 

 

 

Dependent Variable 

 I model sanctioning behavior using a binary dependent variable indicating 

whether or not a sanction was introduced in either legislative chamber in each state, for 

each year.  An alternative approach (deployed by Leonard 2016) models the total number 

of threats introduced each year in each state legislature.  Because my hypotheses explore 
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the forces that are likely to generate legislative threats against their state courts, my 

dependent variable is designed to capture the incidence of a threat, rather than their 

frequency.  How many how many bills were introduced is incidental to whether or not 

there was any effort in any given year to threaten the court.   

 I, therefore, estimate a random effects logistic regression model.  This is done for 

two reasons.  First, the dependent variable (whether a bill sanctions the judiciary) is 

dichotomous and much has been written about the benefits of using nonlinear models for 

binary dependent variables (see e.g., Long 1997, 34–84).  Second, because the data 

structure is best conceptualized as sanctions nested within states, over a five-year period, 

a random effects modeling strategy best accounts for variation both within and between 

clusters.16  Although more mathematically complex, this modeling choice ensures greater 

precision and may account for nuances previous studies of court sanctions at the state 

level have missed. 

 

Independent Variables 

 To test what motivates legislative decisions to threaten courts, I include several 

independent variables capturing both state-level political context and institutional design.  

First, I measure the influence of legislative ideology on the likelihood of sanctioning the 

court.  Since state legislatures differ ideologically (for example, the ideological 

composition of the California legislature will be different than the Texas legislature), I 

                                                             
16 Debates exist as how to best model time-series cross-sectional data. Primo et al. (2007) suggest 
using a pooled approach with clustered standard errors. Gelman and Hill (2007) argue that such 
data should be analyzed using hierarchical approaches to best model the data-generating process. 
My modeling strategy follows Bartels (2015), who argues for using hierarchical models with 
time-series cross-sectional data since they solve the interpretation problems frequently associated 
with cluster confounding and accounts for cluster-level heterogeneity. 
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control for whether left-right political differences account for the introduction of court-

curbing measures.  By merging Bonica's (2013, 2014) individual candidate ideology 

scores with Klarner's (2013) state legislative election data, I generated ideology scores for 

nearly every member of each state legislature for each year.  Once compiled, I obtained 

the median ideology for each chamber, as well as the median of the overall legislature.17  

Higher scores indicate a more ideologically liberal legislature. 

 Since legislative attempts to curtail court power arise out of political 

disagreements - when a court and a legislature differ ideologically - we should expect to 

see attempts to limit judicial decision-making regardless of retention mechanism.  To test 

this, I first generate an overall supreme court ideology measure using Bonica's CFscores 

for state court judges.18  These individual judicial scores are used to find each court's 

median member.  Again, higher scores indicate a more ideologically liberal court.  For 

the inter-institutional ideological distance variable, I took the absolute distance between 

court ideology and legislative ideology.  For ease of interpretation I rescaled the measure 

to range from 0 to 1: higher scores indicate a larger ideological gap between the judiciary 

and the legislature. 

 To test how retention mechanisms influence the introduction of court-curbing 

measures, I include a factor variable accounting for each mode of retention.  

Additionally, I explore the interaction effects between judicial-legislative ideological 

                                                             
17 My overall legislative ideology score takes the median of a state legislature for a specific year. 
In other words, I determined the members of the legislature serving together for each year and 
then took the fiftieth percentile of their ideology scores to general an overall legislative 
ideological measure. 
18 Although Windett, Harden, and Hall's (2015) ideological measures are more robust, their scores 
end in 2010. Uncomfortable imputing ideology scores for 2011 and 2012, I relied in Bonica's 
measure of judicial ideology. 
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distance and retention mechanisms.  This captures whether retention mechanisms 

moderate the introduction of sanction bills as ideological incongruence increases. 

 My analysis further controls for differences in legislative professionalism and 

workload capacities.  Some states have highly professionalized legislatures that engage in 

extensive legislative activity and produce detailed policy initiatives.  Highly 

professionalized legislatures are more likely to have higher caliber politicians, since, "it 

allows them to focus their energies exclusively on their legislative activities rather than 

having to juggle them with the demands of their regular occupations" (Squire 2008, 214).  

Moreover, previous research on political and legal elites shows that even when they 

disagree with judicial decisions they maintain high levels of institutional legitimacy 

towards courts (Bartels, Johnston, and Mark 2015).  In other words, professional 

legislators due to their preexisting levels of institutional legitimacy and norms guiding 

legislative behavior should be less willing to introduce measures threatening judicial 

independence.   

 State legislative scholars have generally approached the concept of legislative 

professionalism from two different perspectives.  The first has focused on measuring 

legislative capacity, or output (Mooney 1994).  A second approach has been to look 

solely at institutional characteristics, such as the size of the legislative staff, legislative 

compensation, and length of session (Moncrief 1988).  Recognizing that these concepts 

are not mutually exclusive, I control for legislative professionalism using measures 

developed by Bowen and Greene (2014).  Their measure is particularly useful since it is 

updated through 2013.  Further, their dataset measures each professionalism component - 

expenditures, compensation, and session length- individually, across the states, allowing 
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for an analysis of both short-term and long-term changes in professionalism. 

 Studies looking at state-level politics generally control for the effects of state-

level citizen ideology and overall state government ideology.  However, in this context, 

legislative ideology alone proxies for state ideology.  In fact, correlation tests and other 

diagnostic results suggest a strong relation between legislative ideology and state 

ideology.19  Due to these results and possible collinearity problems, I rely on legislative 

ideology to proxy and control for overall state ideology.   

 

Results: 

Summary and Exploratory Statistics 
 
 Between 2008 and 2012, 5,055 bills were introduced across state legislatures 

dealing with their judiciaries.  Of those, 1,547 sought to limit court power.  The total 

number of sanction bills, introduced by state for the five-year period range from 0 (North 

Dakota) to 229 (Tennessee).20  In general, the number of bills introduced designed to 

limit court independence is relatively low compared to the entire set of bills dealing with 

the judiciary.  Although varying by year, approximately a quarter of the legislative 

workload dedicated to the judiciary in each year attempts to sanction courts.  This is best 

seen in figure 2.1, which presents the total number of judiciary-related bills introduced 

compared to the number of sanction bills introduced across state legislatures in each year.  

Had the analysis compared the number of sanction bills to the entire legislative workload 

(not simply the judiciary-related workload), the proportional differences would be even 

                                                             
19 Although on different scales, the correlation between overall legislative ideology and state 
ideology is 0.81. 
20 In Appendix A I present a table showing the total number of bill introduced by state for each 
year.  
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greater, lending further support for the notion that sanction bills are nontrivial events.  

Since attempts to limit judicial independence are rare relative to the overall legislative 

agenda, when sanctions are introduced courts are likely to see these attacks as more than 

simply "the boy who cried wolf."  

Figure 2.1.  Number of Sanction Bills Relative to Overall Judicial-Related Bills 
 

 

 An important aspect of retention mechanisms is that they change how external 

political actors exercise judicial oversight.  Overall, how a judge remains on the bench 

influences whether, and how frequently, court-curbing bills are introduced in an effort to 

constrain court power.  In figure 2.2, I show the proportion of the judicial-related 

workload seeking to sanction the courts across all modes of retention for each year under 

analysis.  As expected, the number of court-curbing bills not only varies by retention 

mechanisms, but across all five years, judges retained through competitive elections see 
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fewer bills introduced designed to limit court independence.   

Figure 2.2.  Percentage of Sanction Bill Introduced by Retention Mechanism 
 

 Figure 2.3 shows the distribution of these data across judicial-legislative 

ideological distance, by retention mechanism.  Generally speaking, courts and 

legislatures do not differ greatly in terms of ideology; the vast majority of observations 

lie somewhere between distance values of zero and 0.3.  However, both appointments 

with life tenure and retention elections, which have the lowest levels of external 

oversight, present the largest ideological differences between a court and a legislature.   
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Figure 2.3.  Distribution of States across Judicial-Legislative Ideological Distance by 
Retention Mechanism 
 

 

Given these exploratory statistics showing that the frequency of bills designed to 

sanction the judiciary vary by retention mechanism, I next empirically test the formal 

hypotheses and examine which factors influence the introduction of court-curbing 

legislation.  Table 2.3 presents the logit coefficients from the random effects logistic 

regression.  Models 1 and 2 test for the effects of ideological distance and retention 

mechanism on the introduction of court-curbing measures.  Model 1 provides a test of 

Hypotheses 1 and 2: the unconditional effects of retention systems and ideological 

distance on the propensity for lawmakers to threaten court-curbing legislation.  Model 2 

tests Hypothesis 3 by interacting retention mechanisms with ideological distance, thus 
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controlling for conditional effects.21 

Table 2.3.  Comparing Unconditional and Conditional Effects on the Likelihood of 
Legislative Sanctioning 
 
 Model 1 

Unconditional Effects 
Model 2 

Conditional Effects 

Ideological Distance   

Judicial-Legislative Distance 0.74* 
(0.15) 

0.24 
(0.53) 

Retention Mechanisms   

Nonpartisan Elections -1.00* 
(0.15) 

-1.21* 
(0.25) 

Partisan Elections -1.40* 
(0.19) 

-1.50* 
(0.28) 

Reappointments -0.63* 
(0.14) 

-0.77* 
(0.22) 

Retention Elections -0.63* 

(0.15) 
-0.91* 
(0.23) 

Interactions    

Nonpartisan Elections x Judicial-
Legislative Distance - 0.67 

(0.56) 
Partisan Elections x Judicial-Legislative 
Distance - 0.32 

(0.55) 
Reappointments x Judicial-Legislative 
Distance - 0.27 

(0.51) 
Retention Elections x Judicial-Legislative 
Distance - 0.79 

(0.43) 

Controls   

Legislative Ideology -0.54* 
(0.07) 

-0.53* 
(0.07) 

State per Capita Income 0.00 
(0.00) 

0.01 
(0.01) 

State Population 0.17 
(0.53) 

0.14 
(0.56) 

Intercept -0.55 
(0.35) 

-0.43 
(0.39) 

Variance Constant (year) 0.00 
(0.00) 

0.00 
(0.00) 

Observations 5055 5055 

Note: Random effects logit coefficients. *p < 0.05. Baseline retention mechanism is Appointed judiciaries 

                                                             
21 Including the measure of legislative professionalism systematically excludes all observation for 
Alabama in 2011 and 2012 as well as Wisconsin in 2009 and 2010, bringing the total number of 
observation down from 5,055 to 4,983. Due to the similarity between model results and a 
preference for showing effects across all observations, I present models that control for legislative 
professionalism in the appendix. 
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Since logit coefficients cannot be directly interpreted, figure 2.4 plots the average 

marginal effects for models 1.22  Marginal effects are particularly useful because they can 

be interpreted much like OLS coefficients.  That is, a one-unit change in the independent 

variable, yields a marginal effects change in the dependent variable, holding all else 

constant.  Focusing on model 1- the unconditional effects of ideology and retention on 

legislative sanctions lend support to my first hypothesis, showing that as the ideological 

distance between a legislature and court increases so too does the likelihood of sanctions, 

holding all else constant.  Increasing the ideological distance between a court and 

legislature by one unit yields a 0.15-point increase in the likelihood of sanctions, all else 

constant.  Ideological distance reaches statistical significance with a p-value near zero. 

  

                                                             
22 I calculate the average marginal effects (AMEs) following the work of King, Tomz, and 
Wittenberg (2000), Long and Freese (2014), and Hanmer and Kalkan (2013). 
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Figure 2.4.  Average Marginal Effects for Model 1 - Unconditional Effects on the 
Introduction of Legislative Sanctions 
 

 

 To better understand these changes in the likelihood of sanctioning over 

ideological distance, figure 2.5 presents the predicted probabilities of sanctioning at 

different values of ideological distance.  The rug plot along the x-axis shows the 

distribution of observations across ideological distance.  At an ideological distance of 

zero, the likelihood a legislature will introduce court-curbing bills is 0.26.  When a court 

and legislatures are at an ideological distance value of one, the likelihood of sanctioning 

increases to a predicted probability of 0.42, holding all other variables constant.23   

  

                                                             
23 A pairwise comparison of endpoints shows a statistical difference (p < 0) in the linear 
combination of coefficients. Since few states ever reach an ideological distance value of one, 
focusing on percentile changes gives a more realistic understanding of these data. Appendix A 
presents a table with predicted probabilities at various percentile values.  



 36 

Figure 2.5.  Predicted Probabilities of Sanctioning over Ideological Distance  

 

Assessing the influence of retention on the introduction of sanctioning bills, 

model 1 corroborates Hypothesis 2, suggesting that retention mechanisms influence the 

incentives to introduce court-curbing bills.  Legislatures in states that use nonpartisan 

elections to retain their judges are 0.22-points less likely to introduces sanctioning 

measures than legislatures in states where judges are appointed and do not stand for 

retention.  In states where judges are retained through partisan elections, lawmakers are 

0.28-points less likely to introduce court-curbing bill relative to states that appoint their 

judges and grant them uninterrupted tenures.  Legislators in states where judges are 

subject to reappointment by the other branches are 0.14-points less like to introduce 

sanctioning bills relative to appointment systems without retention requirements.  

Similarly, legislators in states where judges run unopposed in retention elections are 0.15 

points less likely to introduce sanctioning bills relative to appointment systems.  All of 
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these results reach statistical significance at traditional alpha-levels.   

 Although the marginal effects are useful for understanding the discreet changes in 

predicted probabilities, they do not provide baseline predictions.  Figure 2.6 shows the 

predicted likelihood of sanctioning by mode of retention.  As expected, legislators are 

more likely to introduce court-curbing measures when judges are not subject to retention.  

States where judges serve uninterrupted for life (or until mandatory retirement) have a 

0.47 predicted probability of being sanctioned.  Judges retained through nonpartisan 

elections have a 0.26 predicted probability of being sanctioned.  Legislators in states 

where judges are retained through partisan elections are the least likely to sanction their 

courts, with a predicted probability of 0.20.  States where judges run unopposed in 

retention elections and those where judges are reappointed by the other branches both 

have a predicted probability of 0.33.24  Taken together, the marginal effects and the 

predicted probabilities support the notion that retention mechanisms play an influential 

role in legislative decisions to introduce bills constraining court power. 

  

                                                             
24 A pairwise comparison of predicted probabilities indicates that outside of retention and 
reappointment systems, all groups are statistically distinct from each other.  
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Figure 2.6.  Predicted Probability of Legislative Sanctioning by Retention 
Mechanism 
 

 

 Testing my third hypothesis, I interact judicial-legislative ideological distance 

with retention systems to assess how they influence the introduction of legislation 

limiting court power.  Figure 2.7 presents the predicted likelihood that a legislature will 

sanction a court as a function of ideological distance for judicial retention, while holding 

all other variables fixed.25  Noticeably, no mode of selection can fully insulate courts 

                                                             
25 Unlike linear regression where the coefficients for constituent terms as well as the interaction 
term are easily calculated, interpreted, and placed in a coefficient table, interactions effects in 
nonlinear models are more complicated. Nonlinear models do not allow for a change in the 
constituent terms while holding the interaction term constant. The change in the constituent terms 
"must be matched by a corresponding change" in the interaction term (Long and Freese 2014, 
241). Further, calculating the marginal effects for the constituent terms and the interaction term 
requires computing the marginal effects for each constituent term while holding the other 
constituent term at its mean and the interaction term at the mean of each part of the multiplicative 
value. In other words, the marginal effect of X1 is computed by holding X2 at mean(X2) and X1 • X2 
at [mean(X1) • mean(X2)], not mean(X1 • X2). 
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from legislative sanctions.  In fact, I find little support for this hypothesis, overall.  

Various diagnostic tests show that overall significance of the linear trend between the 

predicted outcome and ideological distance between courts and legislatures does not 

differ by mode of retention.  In other words, there is no statistical difference among the 

slope of the lines (p > 0.05).  Further, a pairwise comparison testing the effect of 

ideological distance among retention mechanisms shows that retention does little to 

moderate the effect of ideological distance on the introduction of sanction.   

Figure 2.7.  Interaction Between Judicial-Legislative Ideological Distance and 
Retention Mechanisms 
 

 

These findings lend support for my theory.  Legislative attempts to constrain court 

power is conditioned by judicial retention mechanisms, since they alter whether external 

actors have a role in determining a judge's continued tenure on the bench.  Additionally, 

when policy preferences diverge - seen here through increased ideological distance 
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between a court and a legislature - lawmakers are more likely to introduce sanctions, 

using them as a tool to limit court power.   

 

Discussion: 
 

This paper argues that institutional design, specifically judicial retention 

mechanisms, has the capacity to shape interactions between courts and legislatures.  My 

findings bolster these claims, showing that ideological congruence and modes of 

retention influence the need to introduce sanctions to limit or constrain court power.  

Much of what motivates political retaliation is divergent ideological outlooks.  

Interactions between legislatures and courts are in no way immune from this.  I find that 

ideological disagreement will motivate legislative attempts to limit judicial independence.  

In other words, when legislators believe that the judiciary has deviated from its mandate, 

they respond by introducing sanctioning measures.  Additionally, I show that retention 

mechanisms alter whether external actors are involved in and responsible for a judge's 

continued tenure on the bench, which, in turn, influences the need for legislative 

sanctions to constrain court power.   

 I fail to find support for my conditional expectation that judicial retention 

mechanisms will moderate the effect of ideological distance.  It seems then that retention 

mechanisms - regardless of their ability to insulate judges from external oversight – do 

not counter lawmakers’ political and ideological motivations to introduce sanctions.  

Future research should investigate whether retention rules affect the likelihood that court 

sanctions are enacted, rather than just threatened, as I study here.  Since bill introduction 

is rather costless to individual legislators, retention mechanisms may do little at this stage 
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to moderate ideological differences and stave off attacks.  However, moving legislation 

through a chamber and overall legislature is far more costly, and modes of retention may 

condition both the passage and ideological tenor of sanctioning legislation.   

 Judicial retention mechanisms cannot guarantee court independence, but they do 

have the capacity to influence a legislature's decision to curtail judicial power.  

Importantly, this paper challenges the notion that retention mechanisms have no influence 

on court independence, finding instead that how judges retain their seats on the bench has 

a measurable effect the likelihood of legislative encroachments on judicial power.   
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Chapter 3: Assessing the Use of Judicial Review by State Courts 
 
 

"Deciding whether a matter has in any measure been committed by the Constitution to 
another branch of government, or whether the action of that branch exceeds whatever 
authority has been committed, is itself a delicate exercise in constitutional interpretation, 
and is a responsibility of this Court as ultimate interpreter of the Constitution."  
 

- McCleary v.  The State of Washington, 269 P.3d 227 (Wash.  2012) 
 
Introduction  
 

The Washington Supreme Court, in 2012, issued its ruling in McCleary v. 

Washington requiring the State to adequately fund the education program by 2018.26  The 

Court, suspicious of the Legislature's promise to pass laws in compliance with its 

decision, ordered judicial monitoring of the reform efforts through 2018.  In July 2012, 

the Court mandated periodic reports from the Legislature showing "real and measurable 

progress toward achieving full compliance" (McCleary, No.  84362-7, July 18, 2012, 

order).  Finding insufficient progress by December, the Court issued a second order 

requiring the State to submit a detailed plan to meet the 2018 deadline.  In January 2014, 

a third order was issued, this time chastising the Legislature, insisting that, "the State 

demonstrate through immediate, concrete action, that it is making real and measurable 

progress, not simply promises" (McCleary, No.  84362-7, Jan.  9, 2014, order).  The 

Legislature failed to comply with the January order, and in June the Court convened a 

hearing requiring the State to show why it should not be held in contempt of court.  

Following the hearing, Chief Justice Madsen issued a unanimous order holding the 

                                                             
26 McCleary v. State of Washington was first filed in January 2007, on behalf of two families 
against the State of Washington for not fulfilling its constitutional obligation to fully fund the 
state's education system. In February 2010, King County Superior Court had declared the State 
failed to comply with Article IX of the Washington State Constitution. The oral argument for 
McCleary v. State of Washington was heard in front of the Washington Supreme Court on June 
28, 2011.  



 43 

Legislature in contempt, saying, "these orders are not advisory or designed only to get the 

legislature's 'attention'; the court expects them to be obeyed even though they are directed 

to a coordinate branch of the government" (McCleary, No.  84362-7, Sept.  1, 2014, order 

of contempt).   

With elections approaching in November, Republican legislators, conservative 

PACs, and others displeased with the Court's ruling led efforts and ran ads seeking to 

oust four members of the Court up for reelection.  These attempts failed.  Two 

incumbents who faced challengers, were reelected with over seventy-percent of the vote.  

The two remaining incumbents saw no challengers, easily winning reelection.  

Attempting to intimidate the Court, legislators introduced HB1051 in 2015, which would 

require candidates running for the Supreme Court to declare partisan affiliation on the 

ballot: "the legislature finds that because the supreme court has decided to act like the 

legislature and has thus violated the separation of powers, the supreme court should be 

considered partisan like the legislature" (HB1051, Section 1, 2015).27   

The resounding reelection of the justices on the ballot, coupled with the 

Legislature's attempt at altering judicial retention mechanisms raises questions 

surrounding whether modes of retention have a measurable influence on judicial 

decision-making.  In this chapter, I contribute to the debates surrounding how judicial 

selection and retention influence court independence.  By focusing on all cases raising 

state constitutional challenges from 2000-2010, I explore whether institutional design 

plays a role in shaping a court's propensity to declare state laws unconstitutional.   

 

                                                             
27 Washington selects and retains its Supreme Court justices through nonpartisan elections. 
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Retention, Judicial Decision-Making, and Independence 

Previous literature has sought to leverage variation in modes of selection and 

retention among state judiciaries as a means of exploring whether judges' pathways to the 

bench shape court decision-making.  However, findings remain inconclusive on this 

front, with some scholars suggesting no differences exist across retention mechanisms 

and others finding differences in limited instances.  For example, work by Paul Brace and 

Melinda Gann Hall find that retention influences a judge's decision to author a dissent, 

arguing that elected judges join the majority to avoid standing out  (Brace and Hall 1993; 

Brace and Hall 1990; Hall 1989).  Conversely, Leonard and Ross (2014) find that judges 

facing reelection in partisan and nonpartisan systems are more likely to dissent and 

author separate opinions.  In a related study, Choi, Gulati, and Posner (2010) find that 

appointed judges write higher quality opinions than elected judges, but that elected 

judges write more opinions, overall.  Focusing on death penalty cases, scholars have 

found that elected judges are more responsive to public opinion than appointed judges 

(Brace and Boyea 2008).  Other studies have shown that nonpartisan elections produce 

judges who are more responsive to public opinion than judges in states using partisan 

elections (Caldarone, Canes-Wrone, and Clark 2009). 

Emerging from these studies is an indication that electoral forces influence 

judicial behavior.  Yet, these studies fail to answer an important question: do retention 

mechanisms affect judicial willingness to challenge actions taken by the coordinate 

branches of government?  Although some systems may produce judges who are more 

responsive to public opinion or invite more dissents, were the Founders - and now 

judicial observers - correct in their belief that selection and retention play key roles in 



 45 

defining judicial independence?  Are appointment systems "the best expedient" for an 

"impartial administration of the laws?" (Rossiter and Kesler 2009, 465).  Do judicial 

elections, which require campaigning and fund raising, substantively compromise a 

court's capacity to act as a check on the government?   

Following Clark (2010, 5), I argue that an independent court is one able to "make 

decisions that are unaffected by political pressures from outside the judiciary."  Thus, a 

court's capacity to use judicial review - rendering decisions that invalidate actions of the 

legislative or executive branch - is a central measure of its independence as a political 

institution.  Courts that rarely invalidate the actions of the other branches can hardly be 

considered independent.  In contrast, courts that frequently challenge other branches' 

actions can claim a higher degree of independence.  Overall, I explore variation in the 

exercise of judicial review – assessing whether legislative involvement in judicial 

retention shapes court independence and the frequency with which a court upholds or 

invalidates state laws. 

 
The Foundations of Judicial Review 

American courts have assumed - and society seems quite willing to accept - the 

power to engage in constitutional review (Whittington 2009), yet where did this power 

come from?  One of the hallmarks of state constitutions relative to the U.S. Constitution 

is their detailed structure and complex provisions covering many areas of public policy 

(Porter and Tarr 1988).  However, no state constitution explicitly provides their high 

court with the power of judicial review.28  In this section I reexamine the historical record 

                                                             
28 One notable exception is Florida's constitution, which allows its supreme court to "…review 
any decision of a district court of appeal that expressly declares valid a state statute, or that 
expressly construes a provision of the state or federal constitution, or that expressly affects a class 
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marshaling evidence asserting that state courts laid the foundation for judicial review.  

This section highlights the expanded use of judicial review by state high courts and the 

influence judicial power has on public-policy and citizen's lives. 

 

Judicial Review before Marbury 

Chief Justice John Marshall's well quoted line, "It is emphatically the province 

and duty of the judicial department to say what the law is," (Marbury v. Madison, 1803) 

is frequently cited as the genesis of judicial review in the United States (Wood 1999, 

Hobson 1996, Frankfurter 1955).29  However, just over seven decades prior, the case of 

Winthrop v. Lechmere (1728), introduced Americans to judicial oversight and 

invalidation of legislative action. 

In 1699, the Connecticut General Assembly passed an intestacy act providing that 

unless otherwise specified, an estate will be equally divided among the deceased's 

children (or their representatives).  John Winthrop challenged the act in Connecticut 

colonial courts, arguing that his sister, who was married to Thomas Lechmere, should no 

longer be entitled to any portion of their father's estate.  The Connecticut courts upheld 

the validity of the 1699 act.  Unhappy with these rulings, Winthrop submitted an appeal 

to the Privy Council, which held that the General Assembly's law was inconsistent with 

the colonial charter, "Their Lordships are of Opinion that the said order of the Superiour 

                                                             
of constitutional or state officers, or that expressly and directly conflicts with a decision of 
another district court of appeal or of the supreme court on the same question of law" (see Art. V, 
Sect. 3, Subsect. 3). However, this does not explicitly grant courts the power to "…say what the 
law is" (Marbury v. Madison, 1803). 
29 There are some who argue that judicial review is implicit in the Constitution (Amar 2012; 
Prakash and Yoo 2003; Rossiter and Kesler 2009). 
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Court should be declared Null and Void," (O’Connor and Bilder 2014, 150).30  In 

England, the decision in Winthrop was unremarkable, to the colonists it was an affront to 

legislative sovereignty - the "Connecticut colony,...  made great exertions to undo or 

repair the injury the Privy Council was conceived to have done" (Goebel 1971, 76).  

Although it is impossible to say with certainty that Winthrop v. Lechmere established a 

blueprint for judicial review in America (Rossiter 1953), it nevertheless exposed 

Americans to the notion that courts can serve as checks on legislative action.   

As Americans grappled with establishing a viable governmental structure in the 

wake of the Revolution, little consensus existed on whether courts should invalidate 

legislative and gubernatorial actions.  The case of Trevett v. Weedon (1786), highlights 

these rocky foundations.  The Rhode Island General Assembly passed a law allowing the 

use of paper money as legal tender and legislated that refusal to accept paper money 

would result in harsh penalties.  In August, the legislature added two provisions to the 

law - first, trials for those refusing to accept paper money would take place without 

juries; second, decisions could not be appealed.  Trevett brought suit against Weeden, 

claiming that he refused to accept paper money as payment.  The court held the provision 

denying trial by jury violated Rhode Island's constitution, and was, therefore, null and 

void in its entirety.   

Responding to the court's decision, both houses of the legislature subpoenaed the 

judges to appear and "render their reasons for adjudging an act of the General Assembly 

                                                             
30 The Privy Council was responsible for the administration of law in the English colonies and 
territories. Although its jurisdiction and power varied by context, with respect to the American 
colonies the Privy Council functioned much like a supreme court. Most colonial charters required 
that legislation be sent to the Privy Council for review to ensure compatibility with English law. 
Additionally, the Council exercised appellate review over decisions rendered by colonial high 
courts (Schlesinger 1913; Smith 1950). 
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unconstitutional, and so void" (Varnum 1915).  Three of the five judges appeared before 

the legislature (two were excused for illness).  According to firsthand accounts, Judge 

Howell addressed the legislature for six hours, expounding not only on the court's 

decision but on the importance of judicial independence from legislative oversight 

(Varnum 1915).  Unsatisfied with Judge Howell's explanation, the Assembly raised a 

motion to dismiss the judges from office.  The judges moved for an impeachment 

hearing, with the legislature sitting as court.  Ultimately, the judges were "not charged 

with Criminality in rendering Judgment" (Varnum 1915), however, at the next election in 

May 1787, four of the five judges who participated in the decision were removed from 

the bench.   

The Trevett case underscores the notion that judicial review existed in some form 

or another prior to its articulation by Chief Justice Marshall in Marbury v. Madison.  The 

record of debate from the Constitutional Convention further corroborates the existence of 

judicial review prior to Marbury.  In his notes recounting the discussion about a "Council 

of Revisions," Madison summarizes Elbridge Gerry's thoughts on the matter:  

"Mr. Gerry doubts whether the Judiciary ought to form a part of it [the Council of 
Revision], as they will have a sufficient check agst.  encroachments on their own 
department by their exposition of the laws, which involved a power of deciding 
on their Constitutionality.  In some States the Judges had [actually] set aside laws 
as being agst.  the Constitution.  This was done too with general approbation." 
(Farrand 1967, 97-98)  
 
Although debates persisted questioning whether it was appropriate for courts to 

invalidate legislation, two things are clear: first, by the late 1780s, courts were 

increasingly willing to declare laws unconstitutional,31 however, it was not until the 

                                                             
31 Rutgers v. Waddington (New York 1784), Den ex dem. Bayard v. Singleton (North Carolina 
1787); Trevett v. Weeden (Rhode Island 1787); Commonwealth v. Caton, (Virginia 1782); Cases 
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1820s that this legal doctrine had attained general acceptance (Nelson 1972).  Second, 

first-hand accounts show that judges viewed judicial review as an innate judicial power 

and defended it against legislative or gubernatorial encroachments.  Chief Justice 

Marshall may have secured the power of judicial review for federal courts, but Marbury - 

given the historical record - is best viewed as a reaffirmation of this power, rather than 

the fabrication of a new legal concept (Sheldon 1988, 71). 

 

Expanded Use of Judicial Review 

Historical records clearly indicate that judicial review was not birthed by 

Marshall's Marbury decision.  Under both colonial rule and the early stages of 

independence, American courts saw it as decidedly their role to interpret and determine 

constitutionality.  In the years leading up to the Civil War, state supreme courts more 

aggressively used judicial review to strike down state statutes.  From the 1780s through 

the late 1840s, states averaged approximately two decisions overturning state statutes, per 

decade.  By the 1850s, instances of judicial review increased, but this trend was not 

uniform across retention systems.  States with appointed judiciaries averaged 2.5 

decisions in the 1850s overturning legislation - not drastically different from trends seen 

earlier.  However, elected courts were quite zealous in their use of judicial review, 

averaging ten decisions overturning state statutes for that same time span (Shugerman 

2012).  These patterns continued into the 1860s, with elected judiciaries continuing to 

expand their use of judicial review to limit legislative power.   

Studying the exercise of judicial review from 1890 to 1986, Sheldon (1988) found 

                                                             
of the Judges (Virginia 1788); Goddard v. Goddard (Mass. 1789); Ham v. M'Claw (South 
Carolina 1789) 
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that this trend continued with supreme courts becoming more involved in reviewing 

governmental actions.  He noted that courts initially used judicial review to protect 

against encroachments by the other branches; "the state courts concentrated on drawing 

and defending the boundaries of the judiciary in the separation of powers scheme rather 

than on extending their interests into the legislative or administrative arenas" (Sheldon 

1988, 72).  Over time, this power evolved into a means for courts to protect citizens from 

government abuse, secure constitutional rights and freedoms, and enhance their influence 

over policy decisions.   

Emmert's study, focused on all state supreme courts between 1981 and 1985, 

found that of the more than three thousand cases, just over six hundred - or approximately 

twenty percent - were decided against the state government and the likelihood of 

overturning a law varied by issue area (1992, 551).  He further found sweeping variation 

in the number of cases state high courts heard involving constitutional challenges, with 

some hearing as few as twenty and others closer to two hundred.   

Others have looked at the use of judicial review by state supreme courts in 

specific areas of law.  For example, Fino (1987) shows that from 1975 to 1984 in the area 

of equal protection, 77.3 percent of cases were decided in favor of the plaintiff.  Harrison 

and Tarr (1996) show that from 1973 to 1993, twenty-two states reviewed constitutional 

challenges regarding education funding, with ten courts ruling against their legislature.  

Langer's (2002) seminal work on state supreme courts, focusing on four areas of law - 

campaigns and elections, workers' compensation, unemployment benefits, and welfare 

law - from 1970-1993, shows that engaging in judicial review depends on whether 

justices anticipate backlash against their decisions.  In a more recent study, Leonard 
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(2014) finds no significant difference in the use of judicial review by elected and 

appointed courts in cases involving education policy.   

 
The Dynamics of Judicial Review in State Courts 

Scholars have offered notable empirical findings regarding the use of judicial 

review by state courts, however, extant research lacks firm conclusions showing whether 

mode of retention conditions a court's use of this important power.  Building on previous 

work, I investigate whether judicial retention influences the use of judicial review.  My 

theoretical lens assesses the role retention mechanisms and inter-institutional political 

interactions play in constraining judicial decision-making and independence. 

 
Retention and External Oversight  

Unlike federal courts, state mechanisms alter whether judges are subject to 

retention and which political actors are involved in that process- either the electorate or 

the legislature.32  This matters since if, and how, a judge stands for retention plausibly 

forces them to consider whether challenging legislative action helps or hinders their 

continuation on the bench.  Previous studies exploring judicial selection tend to focus on 

differences between appointed and elected courts, generally asking: do appointed courts 

behave / decide cases differently than elected courts?33  Such an approach often fails to 

uncover differences in judicial behavior for two reasons: (i) it overly simplifies 

                                                             
32 Judicial retention mechanisms fall into one of five categories: appointments where judges serve 
uninterrupted for life or until mandatory retirement; reappointment where judges are returned to 
the bench by the legislature and or the governor; retention elections where judges run unopposed 
in a popular election; nonpartisan election where judges are on the ballot but without party 
identifiers; and partisan elections where judges are on the ballot like any other candidate.  
33 A variation on this question is: do judges respond to external pressures differently due to 
selection and retention mechanisms?  
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institutional arrangements, failing to account for important structural differences among 

selection / retention systems; (ii) it overlooks the role legislative oversight may play in 

constraining judicial behavior.   

Any analysis seeking to uncover differences in judicial behavior should concern 

itself with judicial retention and not selection, since this distinction has important 

theoretical and methodological ramifications for categorizing states.  For example, 

Illinois uses partisan elections to select their high court justices, but then employ 

retention elections for continuation on the bench.  As substantively different categories, 

these differences should properly be accounted for when studying state courts.  

Massachusetts proves another important example.  There, high court judges are appointed 

by the governor and approved by the governor's council.34  Once on the bench they serve 

uninterrupted until retirement at seventy.  If a study were looking at judicial selection, 

then placing Massachusetts in the same category as a state like New York – where high 

court judges are appointed by the governor and confirmed by the Senate – makes sense.  

However, when the focus is retention, Massachusetts and New York are very different.  

In Massachusetts the judges are not subject to any form of retention, in New York 

however, after fourteen years a judge must be reappointed by the governor and confirmed 

by the Senate.  Placing these states in the same category makes little sense and overlooks 

important constraints on judicial behavior.   

Much like how reelection structures legislative behavior (Fenno 1978; Mayhew 

1974), judicial "reelection" – or more appropriately, retention – is key for understanding 

                                                             
34 The governor's council, also referred to as the executive council, is a constitutionally authorized 
body that advises the governor on Massachusetts affairs. The eight-member council is elected 
annually by the voters of the Commonwealth. 
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judicial behavior over time.  Further, judicial independence (as defined by Clark 2010) is 

conditioned by how involved the other branches are in retaining judges.  In other words, 

judges in states like Massachusetts may prove more similar to judges in electoral systems 

than judges in reappointment systems - in terms of their willingness to invalidate laws – 

since their longevity on the bench is not subject to repeated legislative oversight.  Elected 

and "federal style" appointed judiciaries might be more willing to go "head-to-head" with 

the other branches or "legislate from the bench" since these systems better insulate courts 

from potentially disgruntled legislatures "and thus provides them with the independent 

power and authority to overturn legislative judgments" (Lindquist 2017, 80).  We should 

therefore expect that the use of judicial review is motivated by state high court judges' 

hopes of maximize their tenure on the bench.35  This brings me to my first hypothesis:  

Hypothesis 1: State supreme court justices who are not subject to coordinate 

branch reappointment will be more likely to invalidate governmental action. 

 

Ideological Differences 

Political actors want to see their preferences translated into policy-outcomes 

(Fenno 1978).  In judicial politics, a large literature has shown that - at least when it 

comes to U.S. Supreme Court justices - decisions reflect judges' policy preferences (see 

e.g., Segal and Spaeth 2002).  However, when a court and a legislature diverge, sincere 

preferences may give way to strategic interactions, with actors choosing a less preferred 

outcome in hopes of maximizing payoffs later (Tsebelis 1990).  In terms of judicial-

                                                             
35 This is not to say that state supreme court justices are not concerned with governing alliances or 
institutional legitimacy (see e.g., Hall and Ura 2015). Instead, my point is that judges will 
cautiously use judicial review in system where there is legislative involvement in retention. 
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legislative interactions – specifically a court's use of judicial review- high court justices 

are concerned with maintaining institutional legitimacy, since, "consequently, a Court 

that strays too far from the broad boundaries imposed by public mood risks having its 

decisions rejected" (McGuire and Stimson 2004, 1019). 

Additionally, the coordinate branches possess tools to influence judicial behavior, 

such as budgetary allocations (Toma 1991), jurisdiction stripping (Chutkow 2008), court 

packing (Rosenberg 1992), or nonimplementation (Hall 2014).  Since legislative 

majorities are unlikely to respond kindly to repeated judicial invalidation of legislation,36 

courts may alter their behavior to avoid legislative attacks (Owens, Wedeking, and 

Wohlfarth 2013).  Research on the U.S. Supreme Court has shown that the Court 

invalidates fewer laws when Congress considers more Court-curbing legislation (Clark 

2009).  Moreover, the use of judicial review is influenced by congressional preferences 

and the Court's ideological congruence with Congress (Lindquist and Solberg 2007; 

Segal, Westerland, and Lindquist 2011).  I therefore expect:  

Hypothesis 2: As the ideological distance between courts and legislatures 

increases, fewer cases will be decided against the government. 

 

State as Party  

 It is widely accepted that the Solicitor General has significant influence on U.S. 

Supreme Court decision-making.  As the government's chief litigating team, the Office of 

the Solicitor General has a disproportionate advantage over other attorneys appearing 

                                                             
36 See e.g., Clark 2009 as well as a recent article in the Washington Post highlighting legislative 
attempts to constrain judicial decision-making (accessed at: 
https://www.washingtonpost.com/news/the-fix/wp/2017/02/12/its-not-just-donald-trump-feuding-
with-the-courts-states-are-doing-it-too/?utm_term=.d4d4061d33cc) 
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before the Court.  The Supreme Court is more likely to grant certiorari when the S.G. 

recommends review (Caldeira and Wright 1988; Provine 1980; Ulmer 1984), to side with 

the S.G.'s position on the merits (Epstein, Segal, and Johnson 1996; Johnson 2003; 

McGuire 1998; Salokar 1994), and the Court frequently incorporates arguments from the 

S.G.'s briefs into its opinions (Spriggs and Wahlbeck 1997). 

 Scholars have offered several explanations for the S.G.'s success before the Court.  

Many see the Office of the Solicitor General as "an agent of the bench" (Bailey, Kamoie, 

and Maltzman 2005, 73), seeking to provide legal information to the Court rather than act 

as a mouthpiece for the executive branch.  As Perry notes, when the S.G. makes 

recommendation regarding case selection the S.G. "is working almost as a surrogate for 

the Court, rather than as an unrestrained advocate for the government" (1991, 130).  An 

alternative explanation argues that the S.G. benefits from being a "repeat player" before 

the Court.  This position helps them establish a reputation and offers the opportunity to 

garner extensive experience crafting arguments most persuasive to the justices (McGuire 

1998).   

 States similarly have solicitors general responsible for representing state interests 

before their highest court.37  These offices vary in terms of structure and responsibilities, 

but they are all charged with serving as the top appellate advocate on behalf of their state, 

its executives and officials, and its legislature.  Given the extensive literature studying the 

influence the S.G. has on U.S. Supreme Court decision-making, I expect similar patterns 

to emerge at the state-level.  For instance, Goelzhauser and Vouvalis (2013) show that 

state S.G.s are more likely to have their cases docketed by their state courts.  Moreover, 

                                                             
37 These attorneys are referred to as State Solicitor General or Appellate Chief, depending on the 
particular state.  
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these specialized attorneys are more familiar with their state high court's filing 

procedures – for example, knowing whether to bring a case under a court's original, 

discretionary, or mandatory jurisdiction – and are better situated to navigate difficult 

institutional quirks (Owens and Wohlfarth 2014).   

 Regarding cases raising state constitutional challenges, state solicitor general 

offices are often well-versed in the particular statute or governmental action being 

challenged and have good understandings of their state constitutions.  As such, they are 

able to produce high-quality briefs and arguments articulating the government's position.  

This is best highlighted by Gregory Coleman, the first Solicitor General of Texas, who 

commented, "we wanted the briefs, both in substance and in style to look professional 

[and] to look like we had put our very, very best into it” (Symposium 2010, 656).  He 

further stated: "After a period of ten years, I think the office is well-known for the quality 

and the performance of the advocacy in representing the state.  I was very pleased to be a 

part of that" (Symposium 2010, 656).  This opinion is shared by other state S.G.'s, for 

example former Florida Solicitor General Scott Makar has noted: "the office has a higher 

duty to the state, its [citizens], and agencies to not merely advance a political, agenda-

driven position" (Nordby 2009: 242).   

 The professionalism seen among state solicitors general suggests that when the 

state is a party to the case the justices will award some degree of deference to the state's 

position.  This brings me to my third hypothesis, expecting:  

Hypothesis 3: A court will be less likely to invalidate a law when the state is a 

party to the case.   
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Deference to the Government as Conditional on Ideology 

 Research on the S.G.'s success before the U.S. Supreme Court shows that much of 

this advantage can be attributed to ideological congruence between the justices and the 

particular position being advocated by the Solicitor General.  As Bailey, Kamoie, 

Maltzman note: "…when the S.G. files a brief advocating the conservative position, 

justices who are further ideologically from the S.G. are less likely to vote in the 

conservative direction.  Likewise, when the S.G. advocates a liberal outcome, 

ideologically distant justices are less likely to follow the S.G.'s cue" (2005, 81).  

Moreover, Howard and Segal find that "conservative and liberal justices condition their 

activism and restraint on the ideological position of the party that requests judicial 

review, while the pooled model showed the entire court conditions judicial review on 

ideology and the perceived ideological position of the Solicitor General" (2004, 142, 

emphasis added).   

 Given that, judges are motivated by ideological preferences as well as strategic 

considerations and that liberal and conservative judges appear to differ in terms of their 

willingness to invalidate laws, I explore whether deference to the government is 

conditioned by judicial ideology.  Specifically, I expect the conditional relationship 

between judicial ideology and whether the state is a named party to a case to show that:  

Hypothesis 4: Conservative courts – relative to liberal courts -  will be less likely 

to overturn state laws when the government is a named party to the case. 

 

Judicial review ultimately places courts between majority enacted legislation and 

policy implementation.  Therefore, the use of judicial review and whether retention 
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mechanisms condition a court's willingness to challenge legislative actions has important 

implications for understanding judicial autonomy from and responsiveness to a 

legislature.  In the coming sections I explain the data generating process, associated 

variables, and modeling strategies used to uncover what explains when state high courts 

use the power of judicial review to invalidate state action. 

 

Dataset Construction 

 To test the antecedents of judicial review in state supreme courts, I assembled a 

dataset containing cases that raise challenges to legislative action on state constitutional 

grounds from 2000-2010.  Interfacing with Lexis-Nexis Academic's API, I extracted all 

cases meeting specified search parameters.38  Using each case's Lexis citation, I merged 

Lexis's returned cases with the Hall and Windett (2013) State Supreme Court Database 

providing additional case information.39  Using this information I was able to code and 

generate the dependent variable, which is explained in greater detail below.   

Dependent Variable 

Once extracted, each case was hand coded using the case synopsis provided by 

Lexis.40  A case was coded 1 if the court upheld legislative action; 0 if overturned, or NA 

                                                             
38 The search was designed to capture cases dealing with state constitutional challenges to 
legislative behavior. The parameters were: (statute AND unconstitution!) OR (legisla! AND 
unconstitution!). The "!" is Lexis's "wildcard," which means that words containing everything 
before the exclamation mark and various endings will be returned. For example, legisla! might 
return "legislation", "legislative", or "legislature". 
39 One important difference between my universe of cases and the State Supreme Court Database 
is that I am interested in all cases that met these search parameters, that includes published and 
unpublished decisions. The Hall and Windett (2013) dataset is restricted to all cases with a 
published decision.  
40 For nearly every case Lexis provides a short synopsis summarizing the facts and the court's 
holding. 
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if the court reached an alternative outcome.41  A team of four coders hand coded a 

random sample of twenty cases together establishing a common and consistent coding 

scheme.  Recognizing that hand coding can be an error-prone task, I set an intercoder 

reliability standard of 0.8 or higher.42  Once agreement was reached, the coders, 

independently of each other, coded approximately 2,500 cases in batches of 200, 

comparing results to verify intercoder consistency.  Once completed, the intercoder 

reliably scores for any batch of 200 cases ranged from 0.8 to 1.0.   

 

Independent Variables 

 To test what explains a court's propensity to invalidate state legislation, I include 

several independent variables capturing both state political context and institutional 

design.  As noted above, modes of retention have the capacity to alter the dynamics 

between courts and legislatures by changing if and which political actors are responsible 

for a judge's continued tenure on the bench.  I include a five-level factor variable 

accounting for each mode of retention, which assesses whether increased legislative 

involvement in judicial retention influences a court's decision to invalidate state laws.   

 Next, I measure how judicial ideology influences a court's likelihood of striking 

down a law.  Since state courts differ ideologically (for example, the ideological 

composition of the California Supreme Court will be different than the Mississippi 

Supreme Court), I control for whether left-right political differences account for 

                                                             
41 For example, a court might dismiss the case for lack of jurisdiction or they might rule on an 
aspect of the case specifically avoiding the constitutional issue. Rather than coding this as the 
court, de facto, upheld the constitutionality of the challenged legislation, I code as NA to prevent 
inflating a court's deferential posture towards the legislature.  
42 The intercoder reliability statistic was calculated using Cronbach's alpha. 
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heightened judicial review.  To create an overall measure of court ideology for each year 

I used the Hall and Windett Database (2013) to generate a list of the justices serving 

together for that year and merged it with Bonica's (2013, 2014) CFscores to obtain 

ideology scores for each justices.  Once compiled, I found the median justice for each 

court in each year using this as a measure of overall court ideology.  This was rescaled to 

range from 0 to 1, with higher scores indicate a more ideologically liberal courts. 

 Above I argue that increased ideological distance between a court and a 

legislature will temper the use of judicial review.  To test this, I build a measure of 

legislative ideology.  By merging Bonica's (2013, 2014) individual candidate ideology 

scores with Klarner's (2013) state legislative election data, I generated ideology scores for 

nearly every member of each state legislature for each year.  Once compiled, I obtained 

the median for the overall legislature.43  Higher scores indicate a more ideologically 

liberal legislature.  Using my measures of legislative ideology and judicial ideology I 

create an inter-institutional ideological distance variable: that is, I took the absolute 

distance between court ideology and legislative ideology.  For ease of interpretation I 

rescaled the measure to range from 0 to 1: higher scores indicate a larger ideological gap 

between the judiciary and the legislature.44 

To investigate how the state being a party to a case influences court outcomes, I 

create a variable that equals 1 if the state (or a state representative) is a named party on 

the case, 0 otherwise.  I further control the for interaction between judicial ideology and 

                                                             
43 My overall legislative ideology score is the median of a state legislature for a specific year. In 
other words, I determined the members of the legislature serving together for each year and then 
took the fiftieth percentile to generate an overall legislative ideological measure. 
44 Although many issues can be raised questioning the use of CFscores, when it comes to studying 
inter-institutional interactions at the state-level no other ideological measures exist that are on 
comparable scales. For further discussion of this point please see Appendix A.  
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whether the state is a named party to a case.  This allows me to explore whether 

conservative and liberal courts behave differently – in terms of their likelihood of 

invalidating laws – when the government is a party to a case.   

Many states require that their high court judges retire upon reaching the age of 

seventy or seventy-two.  To control for whether judges are subject to mandatory 

retirement, I include a variable equal to 1 if judges are subject to mandatory retirement, 

and 0 otherwise.  Finally, I explore how the lower court's ruling effects the state high 

court's decision to invalidate a statute.  Using case disposition information from Lexis 

and the State Supreme Court Database I scripted an algorithm that generated a variable 

equal to 1 if the lower court was affirmed, 0 if reversed.  Using the dependent variable 

and the lower court affirmance variable I generated a new variable equal to 1 if the lower 

court invalidated the statute and 0 otherwise.   

In the coming section I present and analyze models designed to test how political 

interactions between a court and legislature as well as retention mechanisms affect how 

courts use the power of judicial review.   
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Analysis 

Between 2000 and 2010 state high courts heard 9,028 cases raising challenges to 

governmental action on state constitutional grounds.  Of those, roughly 12% (1,044) were 

decided against the government, 2,155 (approximately 24%) ruled for the government, 

and 5,829 (65%) were dismissed or decided without reaching the constitutional 

question(s) presented.  In total 3,199 cases were heard passing judgment on a 

constitutional issue, with courts varying in the number of cases heard.  For example, the 

Supreme Court of Georgia heard 171 of the 3,199 cases, whereas the Supreme Court of 

Texas heard ten.  Focusing on the propensity to invalidate laws, of the 1,044 cases 

decided against the government, courts again vary in terms of their willingness to 

invalidate state laws.  The Supreme Court of Illinois overturned state laws in fifty-five 

cases whereas the Court of Criminal Appeals of Texas only invalidated a state law in two 

cases for this time period.   

 Above, I argue that mode of retention will influence a court's willingness to 

invalidate laws because it changes the extent to which lawmakers are responsible for a 

judge's continued tenure on the bench.  Figure 3.1 lends plausibility to this claim by 

showing the proportion of cases decided against the government by retention mechanism 

for each year under analysis.  As expected, the number of cases invalidating a state law 

varies both by retention mechanism and across all years.   
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Figure 3.1.  Percent of Cases that Invalidate State Law by Retention Mechanism 

 In figure 3.2, I present a density graph showing the frequency of observations 

across judicial-legislative ideological distance.  This is limited to the 1,044 cases that 

invalidate legislative action.  As this figure shows, courts are most willing to challenge 

legislative behavior when at distances of approximately 0.1 and 0.3.  However, as that 

gap widens, courts are more restrained and cautious with their use of judicial review.   
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Figure 3.2.  Frequency of Observations across Judicial-Legislative Ideological 
Distance 
 

  
 

Lastly, of the 3,199 cases passing judgment on a constitutional issue, the state was 

a named party approximately 52% of the time (1,670 cases).  Of those, 1,171 (70%) were 

decided in the government's favor, whereas 498 (30%) ruled against the government.  A 

difference of means test uncovers a statistically significant difference (p < 0.05) in the 

use of judicial review by courts when the state is a named party to a case, verse when the 

government is not participating in litigation. 

Given these exploratory statistics showing that the use of judicial review by state 

courts is influenced by my key expectations, I set out to empirically test the formal 

hypotheses and examine which factors influence the likelihood that a court will invalidate 

a state statute.  I estimate a random effects logistic regression model to account for both 
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the binary nature of the dependent variable (see e.g., Long 1997; Long and Freese 2014) 

and the time-series cross-sectional structure of these data (Bartels 2015).  Such an 

approach is best able to account for cluster-heterogeneity, over time.   

 

Results 

Table 3.1.  Comparing Unconditional and Conditional Effects on the Use of Judicial 
Review by State High Courts 
 
 Model 1 

Unconditional Effects 
Model 2 

Conditional Effects 
Retention Mechanisms   

Nonpartisan Elections -0.44  
(0.95) 

-0.40  
(0.95) 

Partisan Elections -0.58  
(0.95) 

-0.57  
(0.95) 

Reappointments -0.83  
(0.92) 

-0.81  
(0.92) 

Retention Elections -0.44  
(0.92) 

-0.41  
(0.93) 

Ideology Variables   

Judicial-Legislative Distance -0.86*  
(0.25) 

-0.88*  
(0.25) 

Court Ideology 1.03*  
(0.19) 

0.73*  
(0.26) 

State as Litigant   

State as Named Party -0.29*  
(0.08) 

-0.6*  
(0.20) 

State as Named Party x Court 
Ideology  - 0.58  

(0.34) 
Controls   

Mandatory Retirement 0.22*  
(0.09) 

0.22*  
(0.09) 

Lower Court Decision (Statute 
Upheld) 

0.10  
(0.08) 

0.10  
(0.08) 

Length of Judicial Term -0.02  
(0.02) 

-0.02  
(0.02) 

State Population  0.01  
(0.01) 

0.01  
(0.01) 

Intercept -0.50  
(1.12) 

-0.38  
(1.12) 

Variance Constant (year) 0.02  
(0.02) 

0.02  
(0.02) 

Observations 3022 3022 
Note: Random effects logit coefficients *p<0.05, or stricter.  Baseline Retention Mechanism is Appointed 
Judiciaries. 
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 Table 3.1 presents the logit coefficients for models 1 and 2, testing factors that 

influence a court's use of judicial review.  Model 1 presents the unconditional effects 

regarding the use of judicial review by state high courts.  Model 2 presents the same 

effects controlling for the interaction between judicial ideology and whether the state is a 

named party to the case.  Since logit coefficients cannot be directly interpreted, figure 3.3 

plots the average marginal effects for model 1.45  Marginal effects are particularly useful 

because they can be interpreted much like OLS coefficients.  That is, a one-unit change in 

the independent variable, yields a marginal effects change in the dependent variable, 

holding all else constant. 

Figure 3.3.  Average Marginal Effects for Model 1 - Unconditional Effects on 
Judicial Review 

  
  

                                                             
45 I calculate the average marginal effects (AMEs) following the work of King, Tomz, and 
Wittenberg (2000), Long and Freese (2014), and Hanmer and Kalkan (2013).  
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I find little support for my expectation that mode of retention will influence the 

use of judicial review.  The marginal effects indicate that appointed courts have a higher 

likelihood of invalidating state law, lending some support to my expectation.  However, 

these effects are not statistically significant, nor are they distinguishable from each other.  

Figure 3.4 presents the predicted likelihood of overturning a state law by retention 

mechanism.  This graph uncovers two interesting facets of state supreme court behavior.  

First, states that have appointed judiciaries whose judges serve uninterrupted life (or near 

life) tenures decided few cases rendering a decision against the legislature on state 

constitutional grounds.  This is best illustrated by the wide confidence interval.  Second, 

courts whose judges are subject to reappointment by another branch of government are 

the least likely to invalidate a state law with a predicted probability of 0.25.  This offers 

some support for the notion that external political actors have an influence on court 

behavior when involved in judicial retention.46 

  

                                                             
46 Interestingly, reappointment systems prove to be statistically distinct - in terms of their use of 
judicial review - from both nonpartisan and retention election systems.  
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Figure 3.4.  Predicted Likelihood of Overturning State Laws by Retention 
Mechanism  
 

  
 

Exploring how ideological distance effects the use of judicial review, I find that as 

the ideological distance between a court and a legislature increases, the likelihood that a 

law will be invalidated decreases, all else held constant.  Increasing ideological distance 

by one unit yields a 0.86-point decrease in the likelihood that a court will invalidate 

legislative action, holding all other variables fixed.  Ideological distance reaches 

statistical significance with a p-value near zero.  In figure 3.5, I plot the predicted 

likelihood that a court will invalidate a law at different values of ideological distance.  At 

an ideological distance of zero, a court has a 0.36 predicted likelihood of overturning a 

state law.  When a court and legislature are at an ideological distance value of one, the 

likelihood decreases to a predicted probability of 0.20, holding all other variables 
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constant.47  A pairwise comparison of endpoints shows a statistical difference (p < 0.05) 

in the linear combination of coefficients. 

Figure 3.5.  Predicted Probabilities of Overturning a State Law over Ideological 
Distance 
 

 

 The negative and statistically significant state as named party coefficient 

indicates that when the state is a litigant a court offers deference to the government's 

position.  Figure 3.6 plots the expected likelihood that a court will overturn a law when 

the state is (and is not) a party to the case.  As this figure makes clear, a court is expected 

to overturn a law 29% of the time when the state is a party to the case, opposed to 35% 

when the state is not a named party to the case.   

                                                             
47 Few states ever reach an ideological distance value of one. Thus, focusing on percentile 
changes gives a more realistic understanding of these data. In Appendix B I present the predicted 
probabilities at various percentile values.  
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Figure 3.6.  Predicted Likelihood of Invalidating a Law When State is Litigating  
 

 

Of the various control variables, only Mandatory Retirement reaches statistical 

significance.  Courts in which judges must leave the bench upon reaching a specific age 

limit are more likely to invalidate states laws, suggesting that when unable to continue in 

office judges are far more free and willing to overturn laws.  Given the extensive work 

showing that the less constrained a judge is the more likely they are to vote sincere 

preferences (Segal and Spaeth 2002), it seems that removing the concern with retention 

or external reprimand, judges more actively invalidate state laws.   

To test my last hypothesis – whether the state as a named party to a case 

influences conservative and liberal courts differently in terms of their likelihood of 

invalidating laws - I interact judicial ideology and state as named party to a case.  Figure 

3.7 plots the predicted probabilities that a court will overturn a state law across judicial 



 71 

ideology, when the state is and is not a party to a case.  Two findings emerge from this 

graph: first, I find that ideology conditions a court's willingness to overturn state laws 

when the government is a party to the case.  Specifically, conservative courts show more 

deference to the government than liberal courts.  When the government is a party to a 

case, a conservative court (an ideological value of 0) is expected to invalidate a law 17% 

of the time.  This is compared to a liberal court (an ideological value of 1), which, when 

the state is a party, is expected to invalidate a law 43% of the time.  Since few courts 

exist at ideological extremes, focusing on ideological values of 0.2 and 0.8 uncovers the 

same underlying pattern – conservative courts offer greater deference to the state than 

liberal courts when overturning statutes.48   

Second, there is no statistical difference in the likelihood that a liberal court will 

invalidate a state law when the government is and is not a party to the case.  In other 

words, liberal courts exhibit little difference in their propensity to invalidate a state law 

when the state government participates - or does not - in the case.  Overall, when the state 

is a party to a case liberal and conservative courts differ in their willingness to invalidate 

state laws.   

  

                                                             
48 See Appendix B for a figure plotting the ideological distribution of courts.  
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Figure 3.7.  Interaction between Judicial Ideology and State as a Party to the Case 
 

  
 

 These results offer mixed support for my expectations.  Overall, I find that 

ideology and inter-institutional interactions play a significant part in explaining how state 

courts use the power of judicial review.  My results provide little support for the notion 

that retention influences a court's likelihood of overturning state laws.  Judicial ideology 

plays an important part in explaining a court's willingness to invalidate legislative action, 

with liberal courts more likely to overturn state laws than conservative courts.  Moreover, 

judicial-legislative ideological distance influences court behavior: as the distance 

between these two institutions increases courts are less willing to overturn laws.  Finally, 

when the state is litigating a case, courts tend to award the state's position a degree of 

deference, but as the interaction shows, this varies by political ideology.  Once again, this 

suggests that a court's use of judicial review - when overturning state laws on state 



 73 

constitutional grounds – is influenced more prominently by ideological factors than by 

judicial retention.  

 

Discussion 

 A perennial concern among constitutional theorist, legal scholars, and policy 

advocates is that judicial elections (in any form) erode judicial independence.  Claims are 

frequently raised that elected judges face greater political pressure and render decisions 

more reflective of public opinion than appointed judges.  As one scholar notes: "today, 

judicial elections reduce state judges' willingness to apply the law or protect rights in the 

face of public opposition or special interests" (Shugerman 2012, 4).  I began by revisiting 

these assertions, asking do judicial retention mechanism produce differences among 

courts in their use of judicial review?  Using an original dataset of cases raising 

challenges to legislative action on state constitutional grounds in state high courts, I 

provide new insight and offer persuasive evidence to answer this question.  Although not 

without its limitations, my results find that the use of judicial review by state high courts 

does not vary by retention. 

 By expanding the scope of study to include all cases raising constitutional 

challenges on state grounds over a wide time period, I offer three important finding.  

First, these data provide strong evidence showing that when it comes to invalidating state 

laws, elected and appointed courts to are equally as likely to act as a check on the other 

branches.  Although these findings stand in contrast to my expectations, they corroborate 

recent work looking at similar phenomena in specific areas of law (see e.g., Langer 2002; 

Leonard 2014).  My findings extend and illuminate prior studies by showing that judicial 
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behavior is uniform across legal issues, irrespective of retention.   

Second, rather than select specific areas of law that might heighten differences in 

judicial decision-making (see e.g., Shepherd 2009b) – both in terms of judicial ideology 

and retention – I focus on all cases, thus removing concerns surrounding dependent 

variable selection bias.  Finally, these data provide insight into the ideological 

foundations of judicial review in state supreme courts.  In particular, I find that judicial 

ideology and the political dynamics between a court and legislature are more powerful in 

understanding a court's likelihood of overturning state laws.  In other words, lawmakers' 

ideological position relative to their high court(s) influences whether the court will rule in 

favor or against the government.   

 Ultimately, my results challenge the common assertion that judicial elections 

undermine a court's willingness to challenge the coordinate branches of government.  

Future work would benefit from an expanded time frame looking at shifts in courts' 

willingness to invalidate laws before and after changes to judicial retention mechanisms.  

Additionally, controlling for how a case comes to a court would be useful for 

understanding strategic behavior at the agenda setting stage.  Although Langer (2002) 

does offer insight into the two-stage case selection process used by state high courts, 

controlling for whether a case falls under a court's mandatory or discretionary jurisdiction 

would uncover important aspects related to the intersection between institutional design 

and ideology.  Finally, this study would benefit from a measure of case salience.  Since 

cases that come to state supreme courts are not created equal a measure that can litigate 

between salience and non-salient cases would be useful in assessing how retention and 
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ideology work to influence judicial decision-making.49  Irrespective of these suggestions, 

my central findings show that the exercise of judicial review among state high courts is 

broadly unaffected by whether and how judges stand for retention. 

  

                                                             
49 For example, the Massachusetts gay marriage case is far more salient and consequential than a 
Wisconsin case declaring retroactive application of workers' compensation statute to be a 
violation of constitutional due process. 
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Chapter 4: Citation Practices Among State Supreme Courts 
 
 

"Other states which have held that a possessory interest in the items seized is sufficient to 
establish standing... For example, in State v. Alston (N.J. 1981), 440 A.2d 1311 the 
defendants were passengers in a vehicle from which weapons were seized during a search 
of the vehicle ... We agree with the reasoning in Alston."  
 

- State of Montana v. Bill K. Bullock and Eddie J. Peterson, No. 92-536 (emphasis 
added) 

 
Introduction  
 

When writing for the majority of the Montana Supreme Court, Judge Trieweiler 

chose to cite New Jersey - from among many options - for support when adjudicating 

Montana's requirements for standing regarding a possessory interest in state search and 

seizure law.  What explains Judge Trieweiler's decision to cite the New Jersey Supreme 

Court?  More broadly, what factors influence the likelihood that a state high court will 

engage in cross-court citation patterns?  The decision in Montana v. Bullock indicates that 

state high courts view themselves as part of a network of peers, relying on each other's 

jurisprudence as guidance when establishing their own precedents.   

 Frequently, and with little fanfare, state courts engage in patterns of cross-court 

citation.  They turn to their fellow state high courts looking for insights and justification 

when deciding their own cases.  In this paper I improve upon previous work analyzing 

citation patterns among state courts of last resort (Caldeira 1983, 1985; Friedman et al. 

1981; Hinkle and Nelson 2016).  First, I show that state supreme courts recognize that 

they are part of a lateral legal community.  States courts not only engage in what others 

have termed "horizontal federalism" - using the precedent of peer courts when 

adjudicating their own state laws - but actively support litigants bringing this information 

to the court's attention.  Second, building upon the notion of a lateral legal community, I 
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find that state supreme courts will engage more with the decisions of peer courts that are 

both ideologically and regionally proximate.   

 Horizontal federalism provides important insight into and understanding of 

citations patterns among state supreme courts.  This offers another avenue to explore 

what factors influence judicial decision-making on state high courts.  Using an original 

dataset of all positive lateral citations among state high courts in 1995 and 2010, I build 

on previous work showing how in some instances these practices have changed and in 

others have remained the same.  By using a multiyear approach, I show that citation 

patterns are largely determined by perceived communal forces that interact in meaningful 

ways. 

 

The Unique Position of State Courts 

Debates exist surrounding the role precedent and citations play in judicial 

decision-making.  Scholars have developed theories accounting for the utility and 

constraining capacity of citations to precedent.  Work focusing on the U.S. Supreme 

Court has shown that a justice's selection of precedent is primarily motivated by their 

personal ideology (Baum 1994; Segal and Spaeth 2002; Songer and Lindquist 1996), 

however, others have found that a simple left-right ideological continuum cannot not 

fully explain all Court decisions (Brace and Hall 1997; Maltzman, Spriggs, and 

Wahlbeck 2000).  It has been shown that precedent has a constraining capacity, 

suggesting that citations can temper personal policy preferences (Bailey and Maltzman 

2008; Bartels 2009; Epstein and Knight 1998; Hurwitz 2006; Knight and Epstein 1996).  

Still others have found that citation behavior is often dictated by institutional and political 
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contexts.  For example, courts will cite those higher up the judicial hierarchy in an 

attempt to prevent reversal and preserve their prestige (Beim, Hirsch, and Kastellec 2014; 

Hall 2014; Hansford, Spriggs, and Stenger 2013; Scott 2006; Zorn and Bowie 2010).   

 Although helpful in thinking about state courts and the factors that motivate 

citations, these theories cannot fully account for state supreme courts' unique position in 

the American legal system.  At any given moment state supreme courts are courts of last 

resort with a robust peer network, or intermediate appellate courts subject to review by 

the US Supreme Court.  Much like the US Supreme Court is the final arbiter of federal 

law, state supreme courts are the final arbiters of their respective state laws.  However, 

unlike the Supreme Court, which sits peerless atop the judicial hierarchy, certain cases 

from state supreme courts are subject to appellate review by the US Supreme Court.   

 Given that state supreme courts are primarily adjudicating state laws, it would 

seem logical to view state courts as singularly dependent on internal state political 

pressures, but decades of research have shown this is not the case.  Since at least Caldeira 

(1983, 1985), and more recently Hinkle and Nelson (2016), it has been clear that state 

supreme courts act within a complex system of interactions that extend beyond internal 

state politics.  State courts use the decisions of other state courts in setting new precedent.  

Therefore, understanding what motivates citations between state courts is essential for 

uncovering the mechanisms underlying legal policy transmission between states. 

 Credited to Porter and Tarr (1982), horizontal federalism is best defined as 

"federalism in which states look to each other for guidance" (Pollock 1984, 992) and 

nowhere is this more readily apparent than lateral citation practices among state high 

courts.  Looking to explain this behavior, Friedman et al (1981) assert that out-of-state 
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citations should only be present when in-state case law is ambiguous or non-existent.  

This suggest that state courts will look to peer institutions when answering a difficult or 

novel legal issue for which little "in-house" precedent exists.  Canon and Baum (1981) 

looked at tort reform among state court systems, finding few systematic patterns of 

diffusion.  Caldeira (1985) suggests that these citations are best viewed as a measure of 

communication between states on policy.  Citations among state courts are in some ways 

a dialogue about public policy and legal development.   

 In this paper I build upon the foundation of horizontal federalism, suggesting that 

it is best understood as a distinct theoretical framework applying to the decisions made by 

state supreme court justices.  Since the decision of one state supreme court is in no way 

binding on another state supreme court, the decision to cite laterally suggests that state 

supreme courts recognize the relevance and persuasive nature of each other's 

jurisprudence.  By exploring horizontal citation patterns in state supreme courts at 

different points in time, I show that the decision to cite a peer is motivated by different 

measures of community - physical, ideological, and professional. 

 

Understanding Lateral Citations and Horizontal Federalism 

Whether interpreting statutory or constitutional law, judges may rely on different 

legal sources either as exegetical aides or as means of jurisprudential justification.  For 

students, as well as casual observers of the U.S. Supreme Court, the most well-known of 

these tools is the doctrine of stare decisis.  Regardless of motivation, the justices root 

their decisions in the logic of the past, in continuing a chain of legal tradition.50  Although 

                                                             
50 Whether one is an adherent of the attitudinal model (Segal and Spaeth 2002), strategic 
decision-making models (Maltzman, Spriggs, and Wahlbeck 2000; Murphy 1964), or the legal 
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on the U.S. Supreme Court citation to its own precedent is assuredly the single most 

important legitimating source, when superimposing a similar analysis at the state-level it 

quickly becomes apparent that another interpretive tool emerges.  State courts engage in 

the practice of horizontal federalism.   

 The willingness of state high courts to cite each other is a routine practice in 

American jurisprudence.  In fact, several supreme courts have encouraged litigants and 

state bar associations to survey the decisions of other states.  In State v. Wheaton (825 

P.2d 501 (Idaho 1992)), Justice Bistline, in his concurrence, offers guidance to litigants 

on how best to argue that a constitutional issue rests on adequate and independent state 

ground.  In doing so he highlights the actions of other state supreme courts (WA, IL, MA, 

AK, NY, NJ), suggesting that future litigants might find it prudent to rely on the actions 

taken by these and other courts.  In State v. Jewett (500 A.2d 233 (Vt.  1985)), the 

Vermont Supreme Court explicitly directs litigants to use the decisions of other state 

courts when arguing a case; "the advocate may also use a sibling state approach in state 

constitutional arguments (500 A.2d 233, at 237)." 

 A clear pattern emerges from these two examples: horizontal federalism is more 

than simply a reciprocal citation process; state high courts actively engage with and rely 

on peer courts' precedent when making decisions.  Yet, what then motivates and explains 

a court's decision to cite a fellow state high court?  Put somewhat differently, since the 

decisions of peer courts are not binding on each other, how do courts choose whom to 

cite?  What explains the frequency (or lack thereof) of citations between state supreme 

courts?  I argue below that unlike vertical citations, lateral citations are best understood 

                                                             
constraint model (Bailey and Maltzman 2008; Knight and Epstein 1996), all can agree that the 
justices use precedent as justification for their decisions. 



 81 

as a realization of shared region, culture, and ideology.  Ultimately, when reaching 

beyond their own jurisprudence, courts will cite those most similar to themselves when 

justifying legal decisions. 

 

State Proximity 

Sociological, psychological, and other social science research has established that 

repeated interactions among individuals often result in more closely interwoven groups or 

clusters (Goyal and Vega-Redondo 2005; McPherson, Smith-Lovin, and Cook 2001; 

Tajfel 2010).  Citations between state supreme courts are similar in this respect.  

Neighboring states are likely to share a common culture, which arguably generates 

greater incentives and opportunities for communication.  For example, the Alabama 

Supreme Court may sooner look to Mississippi than to Massachusetts to see if and how 

that state has dealt with a specific issue.  Thus, "it follows that the unique character of 

one state is more likely to be shared by neighboring states and less likely to be shared by 

more distant states" (Blumberg 1998, 1592).  Proximate states tend to exhibit similar 

societal norms and values, which arguably motivate political actors to rely on the 

decisions of their neighbors.  If states are to engage in horizontal federalism then it makes 

sense that they will first look to their neighbors for guidance (Baude 1996; Gilardi 2010; 

Karch 2007; Meseguer 2005; Shipan and Volden 2008; Volden, Ting, and Carpenter 

2008).   

 In this vein, Caldeira (1985) found that geography can affect the likelihood of 

interstate citations.  By focusing on physical distance between state capitols he concludes 

that, "remoteness decreases communication until a threshold is reached and then 
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exercises less and less effect, but before that threshold is reached, each thousand miles of 

territory between a pair of courts depresses the proportion of precedents invoked by about 

0.33%" (1985, 188).  Geography may still matter for influencing lateral citation patterns, 

however, in more recent years physical distance between state capitols becomes a less 

compelling explanation.  Caldeira's work focused on citation patterns in 1975 and much 

has changed in terms of mobility and access to information.  Yet, regional associations 

still exist and frequently host conferences, thus increasing the likelihood that judges in a 

specific region are aware of each other's actions either through direct interactions or local 

news.  I therefore expect:  

Hypothesis 1: Physical distance between state capitols will have a muted 

influence on lateral citations as time goes on.   

Hypothesis 2: Sharing a border will increase the likelihood of citations between 

state supreme courts.   

 

Legal Regionalism 

Looking at cases from 1870 to 1970, Harris (1982) found that the number of 

cross-court citations increased over time and that these citation were highly correlated 

with region.  Regional proximity meant easier access to legal material, as he noted; "state 

high courts tended to cite the decision of courts whose rulings were contained in the same 

West regional reporter as its own decisions" (Harris 1982, 32).51  Caldeira (1983, 1985) 

                                                             
51 In the late 1880s the West Publishing Company started its National Reporter System. The idea 
was to create regional reporters for state court decisions, helping attorneys and judges reference 
cases in their own and nearby states. The United States is divided into seven regions each with its 
own reporter. Although the West Reporter System remains an unofficial reporter system in the 
US, many states have discontinued their own official reporters and certified the appropriate West 
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finds that being in the same regional reporter increases the likelihood of legal 

transmission.   

 There are reasons to suspect that that these findings are time bound and that due 

to increased access to online legal databases, the cost of research has decreased.  As 

Hinkle and Nelson point out, "additionally, the advent of online legal research has 

dramatically increased the ability of state court judges to locate relevant opinions from 

other state supreme courts while lessening their need to rely on the printed reporters that 

Caldeira’s (1988) study found were a key determinant of transjudicial communication" 

(2016, 395).  Yet, previous studies (Caldeira 1985; Hinkle and Nelson 2016) are limited 

in their capacity to tease out over time differences since they examine one year.  By 

focusing on two years 1995 and 2010 I am better able to investigate not only if 

regionalism matters in the age of the Internet, but how its influences has changed.  If 

factors beyond geography shape citations choices, we might expect to see a decline in the 

influence of reporting regions as a predictor of incoming citation.  Still, despite strong 

theoretical arguments suggesting that technological improvements should lessen the cost 

of investigating cases outside of these reporting regions, I expect shared legal culture and 

psychological attachment do persist.  I, therefore expect to find:  

Hypothesis 3: State supreme courts in the same legal region will be more likely 

to cite each other. 

Hypothesis 4: Over time, as online research tools become more prevalent, legal 

regionalism will have a muted influence on citation patterns.   

 

                                                             
regional reporter as their official reporter. West Reporting Regions (now known as WestLaw 
reporting regions) continue to play a central role in legal research. 
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Judicial Professionalism and Respect 

In a hierarchical judiciary where higher-level appellate courts have the ability to 

overturn lower court decisions, strategic citation is both rational and easily explainable 

(see e.g., Hall 2014; Hansford, Spriggs, and Stenger 2013; Smith 2014).  As noted by 

Caminker, judges avoid reversal because they, "(1) fear that their professional audience, 

including colleagues, practitioners, and scholars, will disrespect their legal judgments or 

abilities; and (2) fear that a high reversal rate might reduce opportunities for professional 

recognition and advancement (including promotion to a higher court or appointment to 

judicial or other commissions)" (1994, 77-78 ).  In the realm of horizontal federalism, 

where one state supreme court has no power to dictate the actions of another state high 

court, what motivates cross-court citations?   

 Judges in a horizontal federal system, despite the absence of a threat of reversal, 

still care about personal standing and their capacity to influence political outcomes.  

Studies focusing on state court professionalization have shown that levels of institutional 

professionalization and are often associated with increased judicial capabilities (Squire 

2008) and higher quality opinions (Cann 2006).  This suggests that professionalization 

plays a central role in defining a court's prestige, relative to its peers.   

 Moreover, courts that have higher levels of professionalization are likely to have 

similarly professionalized legislatures.  Given previous work showing that highly 

professionalized legislatures have increased lawmaking capacities leading to more 

detailed policy initiative (see e.g., Bowen and Greene 2014; Moncrief 1988; Mooney 

1994; Squire 2007), courts in these state are expected to address difficult legal questions 

sooner than other courts, thereby generating precedents before other options are available 
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to cite.  Ultimately, professionalism lends credibility.  If judges believe that their ability 

to influence outcomes depends on the willingness of others to listen, then legal capital, or 

judicial influence should matter to them.  As put by Merryman, "presumably a citation 

means something to the person citing, and presumably he anticipates that it will have 

some meaning to the reader" (1954, 381).  Citation to other state high courts act as a 

signal that the citing court's decision is shared by others, rooted in some precedent, and 

not arbitrary (Voeten 2010).  Moreover, in some cases citing another court may indeed 

carry more weight than self-citation (or citations to the federal system) since it indicates 

more consensus driven decision.  A citing court would therefore prefer rulings from more 

professionalized courts in hopes that such sources will lend greater credibility and 

justification for the decision.  This then suggests:  

Hypothesis 5: Highly professionalized courts are more likely to have their 

caselaw cited by others. 

 

Judicial Ideology 

Ideology is a key factor in structuring political behavior.  It is not just a good 

indicator of political beliefs, but it very often has the capacity to shape patterns of 

personal interactions (Iyengar, Sood, and Lelkes 2012).  Prior work on courts and policy 

diffusion has shown that states are likely to adopt policies when they are ideologically 

similar (Caldeira 1985; Shipan and Volden 2008; Smyth and Mishra 2011).  Thus, I argue 

that ideological congruence shapes patterns of horizontal federalism.  Ideology acts as a 

shortcut for trust.  A state court is more likely to trust the decisions of an ideologically 

proximate court and rely more heavily on its jurisprudence.  This would seem to suggest 
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that horizontal federalism is not just about turning to one's geographic neighbor when 

deciding cases.  Instead, the practice of looking to peers for guidance is rational: a high 

court will place greater trust and stock in the decisions of another ideologically similar 

court.   

 That said, studies of political behavior and socialization in America have 

frequently recognized the reciprocal effects of region and ideology on each other (Brace 

2002; Valentino and Sears 2005).  Similarly, it is likely that citation patterns will be 

substantively affected by interactions between region and ideology.  Regionalism may 

allow for more personal and frequent interactions, which helps judges develop opinions 

about neighboring peer courts.  For example, both the Kentucky and Tennessee Supreme 

Courts are likely to have more intimate knowledge of each other's cultures and practices 

than they are of the Supreme Courts of Oregon and Minnesota.  I assert that as 

ideological distance increases regional connections will moderate citation behavior.  

These dynamics suggests two additional hypotheses: 

Hypothesis 6: The closer two state supreme courts are ideologically, the more 

often they will cite each other. 

Hypothesis 7: State supreme courts are more likely to cite courts that are 

ideologically distant in their own region than ideologically distant courts in 

another region 
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Judicial Selection  

Lateral citations among state high courts are motivated by different measures of 

community - physical, ideological, and professional.  Judges will look to, and take 

guidance from, peers who are similarly situated as themselves.  Another way in which 

judges assess "likeness" or "similar-ness" is judicial retention mechanisms.  State judges 

perceive differences in behavior to exist across selection and retention mechanisms, and 

this may, knowingly or not, color how they think about other courts.  This is best 

expressed by former Chief Judge of the New York Court of Appeals Jonathan Lippman, 

who, when asked if he thinks selection mechanisms influence decision-making, said:  

"Yeah, I think it can.  I think it shouldn’t, but it can.  I think people who run for 
election and have to submit themselves to the public - I think just like trial judges 
who do that - are maybe a little bit more conscious of the fact, of what the 
political winds of the day are and recognize that they are under great scrutiny."52   
 

 Given that state court judges believe differences exist in decision-making across 

selection and retention mechanisms, judges on appointed benches may view the decisions 

of judges on elected benches less favorably, which can influence citation patterns.  In 

other words, if judges view the decisions of peer courts differently, given judicial 

selection and retention mechanisms, this in turn will affect whether a fellow court's 

decisions are viewed as credible or worth citing.  Additionally, research by Choi, Gulati, 

and Posner (2008) has found that appointed judges tend to produce higher quality 

opinions that more closely mimic those produced by the U.S. Supreme Court.  Taken 

together I posit two final expectations:  

Hypothesis 8: Courts that share selection mechanisms are more likely to cite 

                                                             
52 Phone interview conducted by the author on Nov. 7, 2017 at 10am EST. Consent received for 
recording, attribution, and reproduction.  



 88 

each other  

Hypothesis 9: Appointed courts are more likely to be cited by their peers, 

relative to other selection systems.   

 Together, these hypotheses suggest that citations between state supreme courts are 

anything but arbitrary.  They instead are calculated and purposive decisions on the part of 

the author, selecting similarly situated courts hoping to provide maximum credence and 

justification for their decisions.   

 

Dataset Construction 

To explain cross-state citation patterns, I assembled a new dataset with all lateral 

citations made by U.S. state supreme courts in 1995 and 2010.  Using the Hall and 

Windett State Supreme Court Database (2013), I compiled a list of all published cases in 

both years.53  I then scripted an algorithm that automatically searched WestLaw's online 

database using each case citation.  WestLaw provides a useful "Table of Authorities" 

feature, which lists all citations for that case.  The "Table of Authorities" for each case 

was extracted and subset to contain only citations to another state high court.   

 

Dependent Variable 

 Using information extracted from each case's Table of Authorities, I generated the 

dependent variable, which is a count of the number of times a state supreme court 

                                                             
53 This analysis excludes the District of Columbia. Although Caldeira (1985) treats the DC Court 
of Appeals as a state high court, this makes little sense. The D.C. Court of Appeals is part of the 
federal judiciary and its peer network is the other 12 U.S. Circuit Courts of Appeals. Moreover, as 
a federal court, its jurisdiction and caseload is different from those of state high courts.  
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favorably cites a unique decision of another state supreme court.54 For example, if 

Montana cited a case from Illinois once, this is considered a single citation.  If Montana 

cited multiple cases from Illinois those are coded as unique citations.  However, if 

Montana cited the same Illinois decision multiple times, this was considered one citation.  

More formally, I create statei-statej dyads and the dependent variable is the number of 

unique cases from statej that were cited one or more times in 1994 or 2010 by statei.  

Following previous work (Hinkle and Nelson 2016), I treat both the Oklahoma and Texas 

Criminal Court of Appeals as separate state high courts, thus providing a total of fifty-

two state high courts. 

 

Independent Variables 

 To control for regional proximity, I constructed two variables.  The first, physical 

distance, is the number of miles between two state capitols.  Second, shared border is a 

binary variable that equals 1 if the state dyad shares a border, 0 otherwise.  The next two 

explanatory variables explore how legal proximity influences citation patterns, and 

whether this effect changes over time.  I control for whether the citing and cited state 

supreme courts are in the same WestLaw.  This variable - regional reporter - is binary, 

with 1 indicating same regions and 0 otherwise.  Next, regional reporter is interacted 

with year (1995 and 2010) to see how regional factors have influenced lateral citations, 

over time. 

 Above, I argue that court professionalism should influence the number of 

incoming citations.  To control for this, I use Squire's (2008) index measuring the 

                                                             
54 WestLaw provides a "treatment" indicator, telling a reader whether a particular citation is 
treated positively, neutrally, or negatively.  
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professionalization of state high courts.55  Larger values indicate more professionalized 

courts.  The underlying assumption (which is that of Squire) is that increased 

professionalism – measured as judicial salaries, a court's level of control over its docket, 

and the number of law clerks employed by the justice – allows a court to engage with 

complex legal issues and craft better opinions.  As Caldeira notes, "for the most part, 

more professionalized judiciaries can claim greater prestige than less professionalized 

state supreme courts" (1983, 99).  This in turn may create incentives for courts to turn to 

their more professional peers when deciding similar caselaw. 

 To assess the effect judicial ideology has on citation patterns, I generate two 

variables: one capturing the ideological makeup of the cited court and the other 

measuring the ideological distance between courts.  I rely upon Hall, Windett, and 

Harden's (2015) judicial ideology scores.  Using their dataset, I first find the median 

justice for each high court in 1995 and 2010 - this creates a measure of both citing and 

cited court ideology.  I use the cited court median to investigate whether a court's 

ideology influences the number of incoming citations.  Next, I take the absolute distance 

between these two as a measure of ideological distance.  For ease of interpretation 

distance is rescaled to range from 0 to 1, with high values indicating greater ideological 

distance between a court-dyad.  Finally, I interact my ideological distance variable with 

my two measures of regionalism (shared border and regional reporter) to assess whether 

regional proximity conditions - or moderates - the influence of ideological distance.   

                                                             
55 Previous studies (Hinkle and Nelson 2016) have attempted to generate measure of court 
prestige by factoring in the count of how many tens of thousands of published opinions a state 
high court has issued from its inception until the date of study. Although, impressive, this is 
susceptible to endogeneity problems: the number of published opinions may be a derivative of 
prestige rather than a product thereof. To avoid this, I rely on professionalism, as measured by 
things other than caseload. 
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 I control for judicial retention by generating a five-level factor variable measuring 

each retention mechanism: Appointment, Nonpartisan Elections, Partisan Elections, 

Reappointments, and Retention Elections.  From this I create a variable controlling for 

whether the citing and cited court share a retention mechanism.  This new variable equals 

1 when retention is shared, 0 otherwise.  Lastly, I control for state population.  In what 

follows, I present and analyze models exploring what motivates and explains lateral 

citations between state high courts.   

 

Analysis  

In 1995 state high courts issued a total of 11,073 published cases, whereas in 2010 

a total of 8,765 published cases were issued.  Combined across both years, state high 

courts issued a total of 19,838 published opinions.  Courts vary in terms of the number of 

cases issued.  For example, in 1995, the Minnesota Supreme Court issued 767 published 

opinions compared to the Oklahoma Court of Criminal Appeals, which issued seventy-

seven published opinions.  Similar results are seen in 2010, with Georgia publishing 903 

cases and, again the Oklahoma Court of Criminal Appeals publishing thirty-three cases.56  

Table 4.1 shows the number of published cases by state court for each year under 

analysis.   

  

                                                             
56 It should be noted that these only reflect the number of published opinions as contained in the 
Hall and Windett State Supreme Court Database (2013), not the total docket of each court. In 
other words, it might very well be that the OK Court of Criminal Appeals saw only thirty-three 
petitions in 2010. These numbers do not tell us anything about overall caseload or docket 
clearance rates.  
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Table 4.1.  Total Number of Published Opinions by State High 
Courts  
 

State Court  Published 
Opinions 1995 

Published 
Opinions 2010 

Total Published 
Opinions 

AK 148 134 282 
AL 473 228 701 
AR 392 273 665 
AZ 95 46 141 
CA 109 110 219 
CO 390 146 536 
CT 168 140 308 
DE 418 123 541 
FL 568 163 731 
GA 623 903 1526 
HI 85 58 143 
IA 262 120 382 
ID 139 135 274 
IL 129 85 214 
IN 152 160 312 
KS 148 120 268 
KY 134 234 368 
LA 123 76 199 
MA 213 161 374 
MD 147 151 298 
ME 285 141 426 
MI 81 187 268 
MN 767 780 1547 
MO 98 79 177 
MS 288 194 482 
MT 282 376 658 
NC 147 63 210 
ND 209 252 461 
NE 239 149 388 
NH 193 213 406 
NJ 114 95 209 
NM 83 50 133 
NV 185 274 459 
NY 275 175 450 
OH 416 332 748 
OK CA 77 33 110 
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OK SC 149 178 327 
OR 94 77 171 
PA 312 107 419 
RI 191 97 288 
SC 207 206 413 
SD 139 105 244 
TN 92 70 162 
TX CA 113 87 200 
TX SC 78 64 142 
UT 80 64 144 
VA 140 110 250 
VT 140 118 258 
WA 119 135 254 
WI 94 74 168 
WV 257 150 407 
WY 213 164 377 
Total 11,073 8,765 19,838 

 

 My unit of analysis is court-dyad pairs.  Each state high court is paired with each 

other state high court resulting in 5,304 dyads (2,652 in 1995 and 2,652 in 2010) among 

fifty-two state supreme courts.  To explore differences in "citing" and "being cited" I use 

directed dyads, producing two observations for each pair of states.  In other words, one 

dyadic observation would be Alaska citing Alabama and another observation would be 

Alabama citing Alaska.  This is done for all state high courts.  In table 4.2, I present 

summary statistics for the dataset, by year.   
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 As noted above, the dependent variable is the number of times a state supreme 

court favorably cites a unique decision of another state supreme court.  For both years 

combined, this ranges from 0 to thirty-nine incoming citations, with the average dyad 

having approximately three citations.  Figure 4.1 shows the distribution of incoming 

citations.  The top two panels show the distribution for both 1995 and 2010, whereas the 

bottom panel shows the overall distribution of incoming citations across both years.  

Generally, most states see no, or very few, incoming citations.   

  

Table 4.2.  Summary Statistics for Court Caseloads and Citations 
 
 1995 2010 Total 
Published Cases 11,073 8,765 19,838 
Minimum Caseload 77  33  33 
Maximum Caseload 767  903  903 
Dyads 2,652 2,652 5,304 
Minimum Incoming 
Citations 0 0 0 

Maximum Incoming 
Citations 30 39 39 

Mean Incoming 
Citations 3.5 2.5 3.2 
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Figure 4.1.  Histogram Presenting Distribution of Citations 
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Figure 4.2.  Number of Incoming Citations Relative to Miles between State Capitols 
 

 

 

Figure 4.2 plots the number of incoming cases against the distance (in miles) 

between any court dyad's capitols.  Although a strong trend is not immediately apparent, 

figure 4.2 does indicate that as the physical distance between courts increases, the 

number of incoming citations begins to decrease.  At a distance of approximately 2000 

miles, the number of incoming citations declines substantially.  My next measure of 

geographic regionalism captures whether the citing and cited states share a border.  As 

figure 4.3 shows, a larger percentage of lateral citations occur between states that share a 

physical border.  A difference of means test uncovers a statistically significant difference 

(p < 0.05) between the number of cross-court citations when states share a border and 

when they do not. 
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Figure 4.3.  Percent of Incoming Citations when Sharing and not Sharing a Border 
 

  
 

 Turing next to the variables capturing legal regionalism, these data show that 

sharing a WestLaw Reporting Region increase cross-court citations.  Figure 4.4 compares 

the percentage of lateral citations occurring between states in the same and different 

WestLaw regions.  States that share a Reporting Region have higher percentage of cross-

court citations than states that do not occupy the same region.  A difference of means test 

again uncovers a statistically significant difference (p < 0.05).  When sub-setting these 

data by year, I find that the percent of cross-court citations in the same Reporting Region 

is lower in 2010 that 1995.57  

  

                                                             
57 A statistically significant difference (p < 0.05) is seen between the means for sharing a 
WestLaw Reporting Region in 1995 and 2005. Appendix C presents a graph showing this 
difference.  
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Figure 4.4.  Percent of Incoming Citations among Court Dyads when Sharing and 
not Sharing a WestLaw Region 
 

 

 

 Looking at the summary statistics for the remaining variables of interest, figure 

4.5 shows the distribution across levels of professionalism.  This variable ranges from 

0.27 to 1.1, with higher numbers indicating greater levels of institutional professionalism, 

with most courts clustering slightly above a value of 0.6.   
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Figure 4.5.  Distribution of Cited Courts over Court Professionalism 
 

 
 

Turning to ideological distance between state high courts, we see in figure 4.6 that 

citing-cited court dyads tend to align ideologically with most observations falling 

between distance values of 0 and 0.3.  Finally, table 4.3 shows the number of courts in 

each retention category and figure 4.6 shows the percentage of incoming citations across 

retention mechanisms.  Appointed courts have a higher percentage of incoming citations, 

lending cursory support for my theoretical expectations.  
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Figure 4.6.  Incoming Citations over Judicial Retention Mechanisms  
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Figure 4.7.  Distribution of Observations over Court Ideological Distance 
 

 
 

Table 4.3.  Distribution of Courts by Judicial Retention Mechanism 
Mode of Retention Number of Courts Percentage 
Appointment  3 5.77 
Nonpartisan Elections 15 28.85 
Partisan Elections 5 9.62 
Reappointment 9 17.31 
Retention Elections 20 38.46 
Total 52 100 

 

Given these exploratory statistics showing the distribution of observations across 

variables of interest and the proportion of incoming citation by different categories, I next 

set out to empirically test my hypotheses and examine how these factors influence the 

lateral citations patterns among state high courts.  To do this, I model the dyadic 

relationships between state courts using random effects negative binomial regression.  
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First, since the dependent variable is a count of the positive citations from one state 

supreme court to another, negative binomial regression is best suited for count modeling 

(Hilbe 2011; Long 1997; Long and Freese 2014).  Second, random effects modeling is 

used to account for the clustered nature of these dyads: citations are conceptualized as 

nested within state-court dyads.  Moreover, given that this analysis explores citation 

patterns over a two-year period, a random effects model is well suited to explore time-

series cross-sectional data (Bartels 2015; Gelman and Hill 2007).58  

 

Results 

 In table 4.4, I present the negative binomial coefficients from models 1 and 2, 

testing the factors expected to influence cross-court citation patterns.  Model 1 presents 

the unconditional effects explaining what motivates lateral citations between state high 

courts, whereas model 2 controls for the interactive effects.  Since negative binomial 

coefficients cannot be directly interpreted, figure 4.8 plots the average marginal effects 

for model 1.59  Marginal effects are particularly useful because they can be interpreted 

much like OLS coefficients.  That is, a one-unit change in the independent variable, 

yields a marginal effects change in the dependent variable, holding all else constant. 

  

                                                             
58 The appendix provides goodness-of-fit diagnostic tests comparing various modeling 
approaches. Additionally, the use of random effects is preferable to fixed effects when using 
negative binomial regression with time-series cross-sectional data (see e.g., Allison and 
Waterman 2002; Greene 2008) 
59 I calculate the average marginal effects (AMEs) following the work of King, Tomz, and 
Wittenberg (2000), Long and Freese (2014), and Hanmer and Kalkan (2013).  
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Table 4.4. Testing the Conditional and Unconditional Effects on Cross-Court Citations 
 

 Model 1 
Unconditional Effects 

Model 2 
Conditional Effects 

Distance between State Capitols -0.01* 
(0.00) 

-0.01* 
(0.00) 

Citing-Cited Court Share a Border 0.30* 
(0.04) 

0.36* 
(0.07) 

Same WestLaw Reporting Region 0.27* 
(0.03) 

0.35* 
(0.06) 

Year -0.37* 
(0.02) 

-0.35* 
(0.03) 

Court Professionalism 0.28* 
(0.10) 

0.28* 
(0.10) 

Citing-Cited Court Ideological 
Distance 

-0.34* 
(0.07) 

-0.28* 
(0.07) 

Same Retention Mechanism 0.07* 
(0.03) 

0.07* 
(0.03) 

Nonpartisan Elections -0.13* 
(0.05) 

-0.12* 
(0.05) 

Partisan elections -0.44* 
(0.07) 

-0.43* 
(0.07) 

Reappointments -0.26* 
(0.05) 

-0.26* 
(0.05) 

Retention Election -0.20* 
(0.05) 

-0.20* 
(0.05) 

Cited Court Ideology -0.15* 
(0.03) 

-0.16* 
(0.03) 

Cited State Population 0.02* 
(0.00) 

0.02* 
(0.00) 

Same WestLaw Reporting Region x 
Year  - -0.07 

(0.06) 
Same WestLaw Reporting Region x 
Citing-Cited Court Ideological 
Distance   

- -0.20 
(0.17) 

Citing-Cited Court Share a Border x 
Citing-Cited Court Ideological 
Distance 

 -0.22 
(0.20) 

Intercept 1.08 
(0.11) 

1.05 
(0.11) 

lnalpha -1.23* 
(0.05) 

-1.23* 
(0.05) 

Variance Constant  
(Citing State) 

0.30* 
(0.06) 

0.30* 
(0.06) 

Observations 5304 5304 

Note: Random effects negative binomial coefficients *p<0.05, or stricter.  Baseline retention 
mechanism is Appointed Judiciaries. 
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Figure 4.8.  Average Marginal Effects for Model 1 - Unconditional Effects on 
Incoming Citations 
 

 

 Focusing on model 1 - the unconditional effects on the likelihood of cross-court 

citation - I find support for my first two hypotheses.  As expected, when the physical 

distance between two state capitols increases, the number of citations decrease, holding 

all else constant.  This corroborates what Caldeira found over thirty-five years ago.  

Assessing whether sharing a border affects citation pattern, I find that sharing a border 

increases transjudicial citations.  Sharing a border with the citing state increases the likely 

citation count by 1.02, holding all other variables fixed.  Together, these findings lend 

support to my expectation that geographic proximity plays an important role in 

structuring cross-court citation patterns.   

 Although technological advances have made access to information easier, 

cheaper, and more widely available, WestLaw Reporting regions still play a central role 
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in understanding lateral citations between state high courts.  Model 1 finds that a state is 

more likely to be cited if it is in the same WestLaw region as the citing state.  In other 

words, a cited state in the same WestLaw region as the citing state is predicted to have a 

citation count of 3.75 compared to a predicted count of 2.87 if the states are in different 

regions.  This finding is statistically significant with a p-value near zero.   

 The results from model 2, where year is interacted with WestLaw Reporting 

Region, corroborate my expectation that as time goes on WestLaw Reporting regions will 

have a muted influence on cross-court citations patterns.  Figure 4.9 shows that, in 1995, 

sharing a WestLaw region with a citing court yields a precited count of 4.6 incoming 

citations.  In 2010, the predicted count drop to approximately 3 incoming citations.  A 

pairwise comparison uncovers a statistical difference between these predicted counts (p < 

0).60  This finding supports the notion that as online databases become cheaper to access 

and more prevalent in legal research, WestLaw Reporting regions will have less of an 

influence on cross-court citation patterns.61  

  

                                                             
60 Although the graph appears to have overlapping confidence intervals a pairwise comparison 
reveals that all comparisons are statistically distinct from each other at a p-value of 0.05 or 
stricter. In Appendix C there is a table presenting all linear pairwise combinations.  
61 WestLaw and Lexis Nexis recently changed their pricing models. It once was that access to the 
entire database was quite expensive and law firms would buy subscriptions based on reporting 
regions. Larger corporate firms and law schools generally bought subscriptions to access the full 
database, but smaller firms would subscribe to their own region and sometimes a second region. 
With the pricing such that it is affordable to subscribe to the whole database, regional reporters 
are becoming less relevant when conducting legal research.   
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Figure 4.9.  Interaction Effects between Year and WestLaw Reporting Region 
 

 

 Across both models there is support for the professionalism hypothesis.  Courts 

with higher levels of professionalism are cited more frequently by their peers.  The 

marginal effects show that increasing court professionalism by one-unit, increases a 

court's predicted cite count by 0.84-points, ceteris paribus.  This reaches statistical 

significance with a p-value of 0.05 or stricter.  As figure 4.10 makes clear, courts with 

low levels of professionalism have a predicted cite count of 2.74, whereas courts that are 

highly professionalized have a predicted cite count of 3.42.  A pairwise comparison of 

endpoints uncovers a statistically significant difference between the predicted cite count 

for courts with high levels and low levels of professionalism (p < 0.05). 
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Figure 4.10.  Predicted Incoming Citations over Levels of Court Professionalism 
 
 

 
 

 Next, these results bolster my expectation that ideology drives the decision to 

positively cite another court.  Increasing ideological distance between courts decreases 

the likelihood of cross-court citations by 1.03-points, all else held constant.  When the 

citing and cited courts are ideologically proximate, the cited court is expected to see a 

predicted count of 3.31 incoming citations.  When a given dyad of courts are at 

ideological extremes, the cited court is expected to see a predicted count of 2.36 

incoming citations.  This difference proves to be statistically significant with a p-value 

near zero.   

 To explore if and how regionalism might temper the effects of ideology, in model 

2 I interact ideological distance with whether the citing and cited courts share a border.  
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Further, I control for the interactions between ideological distance and whether the citing-

cited courts are in the same WestLaw Reporting region.  Figure 4.10 plots the interaction 

effects for sharing a border and ideological distance.  This allow me to assess whether 

sharing a border moderates the effects of ideological distance on cross-court citation 

patterns.  The top panel shows that sharing a border can moderate the influence of 

ideology.  In other words, a court would rather cite an ideologically distance court with 

which it shares a border than an ideologically distant court with which it does not share a 

border.62 This difference is statistically distinct until an ideological distance value of 0.7, 

at which point there is no difference in the predicted count of incoming citations when 

states share a border and when they do not.  This is visually depicted in the bottom panel, 

showing where the confidence interval crosses the dashed zero line.  

  

                                                             
62 A comparison of endpoints shows that for each line there is a statistical difference between an 
ideological value of 0 and an ideological value of 1.  
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Figure 4.11.  Interaction between Ideological Distance and Sharing a Border 
 

  
 

 Figure 4.12 shows the interaction between ideological distance and WestLaw 

Reporting region.  Focusing on the top panel, which shows the predicted counts, I find 

that being in the same region moderates the influence of ideological distance.  A court is 

more inclined to cite an ideologically distance court in the same WestLaw region than an 

ideologically distance court in a different region.63  Again, looking at the bottom panel, 

this difference is statistically distinct until an ideological distance value of just over 0.7.   

  

                                                             
63 A comparison of endpoints shows that for each line there is a statistical difference between an 
ideological value of 0 and an ideological value of 1. However, there is no statistical difference in 
the predicted number of incoming citations between courts at extreme ideological distances in the 
same WestLaw region and ideologically similar courts in different regions.  
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Figure 4.12.  Interaction between Ideological Distance and WestLaw Reporting 
Region 
 

 
 

 Assessing my two remaining hypotheses, model 1 indicates that retention 

mechanisms play a central role in explaining lateral citations between state high courts.  

First, these findings show that sharing a retention mechanism increases the likelihood of 

cross-court citations.  Specifically, when a citing-cited court pair are retained in a similar 

manner, the cited court is expected to see a 0.20-point increases in the number of 

incoming citations, compared to court dyads that do not share a mode of retention 

(p<0.05).  Focusing on how mode of retention influences incoming citations, I find, as 

expected, that courts with life or near-life tenure will see more incoming citations relative 

to courts retained through other mechanisms.  Appointed courts have a predicted 

incoming citation count of 3.7.  This is best seen in figure 4.13, which plots the predicted 
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incoming citation counts for each retention mechanism.64  

Figure 4.13.  Predicted Count of Incoming Citations for Judicial Retention 
Mechanisms 
 

 
 
 Above, I argued that transjudicial citations among state high courts are motivated 

by different measures of community - physical, ideological, and professional.  Judges 

will look to, and take guidance from, peers who are similarly situated as themselves.  The 

findings in models 1 and 2 offer substantive support for my argument and expectations.  

Ultimately, state high court judges turn to and rely on fellow state supreme court 

precedent when they occupy similar spheres - whether they be geographical, ideological, 

                                                             
64 A pairwise comparison shows all retention mechanisms are statistically distinct, except 
retention elections vs reappointments. These fail to prove to be statistically distinct with a p-value 
of 0.07. In Appendix C, I present the pairwise comparisons. Additionally, there I show the 
predicted counts for sharing and not sharing a retention mechanism 
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or otherwise. 

 

Discussion 

The development of law and legal doctrine in the U.S. is frequently studied in a 

"top-down" fashion.  Scholars are predominately interested in explaining how U.S. 

Supreme Court justices as well as how lower court judges treat and examine precedent 

(Bartels 2009; Benesh and Reddick 2002; Fowler and Jeon 2008; Hansford and Spriggs 

2006; Spriggs and Hansford 2001).  Often excluded from this literature is the power state 

courts have in shaping legal doctrine and procedure.  In this chapter I have shown that 

state high courts are not isolated entities singularly explicating their state laws and 

constitutions.  Instead, just as Caldeira (1985) found decades ago, I find that state high 

courts exist in a complex network of peers and look to their fellow state supreme court 

judges for insights into and justification for similar legal questions.  Moreover, these 

findings suggest that state high courts - either consciously or not - have developed 

preferred legal communities; that is, when engaging in horizontal federalism, state courts 

of last resort are more likely to rely on their regional and ideological peers.   

 This analysis makes significant contributions to our understanding of lateral 

citation practices among state high courts.  First, unlike previous studies, I explore 

citation patterns in two years.  This not only brings more data allowing for robust 

generalization but enables a find-grained understanding of how these patterns have (or 

have not) changed, over time.  Importantly, I find that access to online information and 

expansive legal research databases has muted the influence of legal reporting regions on 

citation practices.   
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 Second, I corroborate findings showing that ideology is an important predictor of 

judicial behavior.  State high courts are more inclined to cite from peer courts that are 

ideologically similar.  This has important implications for explaining why these patterns 

exist.  The literature on policy development is frequently interested in teasing out whether 

the act of looking to peers is motivated by learning or justification for actions.  Although 

it could be argued that looking to peer courts is at its essence a type of learning, my 

results suggest that judges look to peers as a means of justifying their decisions.  The 

preference to cite ideologically distance courts in the same reporting region suggests that 

judges look to their ideological allies primarily for jurisprudential justification.   

 Lastly, these results find that judicial retention mechanisms have important effects 

on the willingness to cite laterally.  Judges prefer to cite from fellow judges who share a 

similar mode of retention.  Additionally, courts where judges are appointed and serve for 

life (or near-life) tenures have a higher incoming citation count than courts retained 

through other mechanisms.  This suggests that judges on these benches produce 

persuasive and authoritative decisions  (see e.g., Choi, Gulati, and Posner 2008).  Finding 

that retention mechanisms influence transjudicial citation patterns offers further evidence 

that rules surrounding a judge's continuance on the bench structures judicial behavior.   

 Ultimately, this project shows that citation patterns are best understood as 

reflections of robust legal communities among state high courts.  These are more than 

communications between state supreme courts; they are the realization of shared values - 

cultural, ideological, and structural.  Although many of my findings are things Caldeira 

(1985) uncovered moons ago, by exploring citation behavior in more recent years I show 

that technological changes and cultural ties play an important roles in decisions to cite 
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laterally.  By combining two years I provide a useful dataset for future exploration of 

judicial decision making in state courts of last resort. 
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Chapter 5: Judicial Retention and its Impact 
 
 

No, as Justice Sandra Day O'Connor said that you would have to be a saint to not allow 
the knowledge of significant contributions to have an impact on you and your decisions, 
and judges are not saints.  And I agree with that totally. 

- Chief Justice Sue Bell Cobb, Fresh Air Interview 
 

Justice Cobb's reflection after thirty years serving in Alabama's judiciary underscores 

the notion that retention mechanisms structure judicial behavior.  Since at least March 

and Olsen (1984) political scientists have recognized that institutions have the capacity to 

influence decision-making.  Although not without its limitations, this project shows when 

and how the rules surrounding a judge's continuance on the bench structures their 

behavior.  Each chapter makes clear that judicial retention mechanisms play important 

roles in understanding the dynamics of court accountability and judicial behavior.  As I 

show, retention mechanisms change judicial accountability - some increase coordinate 

branch oversight and others more easily allow for public sentiment to constrain decision-

making - however, no system provides for complete independence. 

In this final chapter, I consider the broader implications regarding attempts at 

reforming judicial selection.  I began this project with a question: To whom are courts 

beholden?  As with most things in life, the answer depends on where we look.  In no 

trivial way judicial retention mechanisms are the political manifestation of this question.  

Judges are actors in a complex political system interacting with the other branches of 

government, with litigants, and rendering decisions that have sweeping implications for 

notions of privacy and freedom.  Thus, when assessing the intersection of law and 

politics, there is no better place to start than with those whom we invest with the 

responsibility of ultimately adjudicating right from wrong.  Debates over how to select 
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and retain judges are a healthy part of democratic society, however, "...the public 

dialogue often is approached from a normative perspective without reference to facts, or 

at least accurate ones" (Bonneau and Hall 2009, 2).  This project adds to the public 

dialogue by offering new insights into how judges and legislators interact and respond to 

each other given varying political and electoral forces constraining judicial behavior.   

Indeed, it is easy to pick on judicial elections.  The idea of judges running 

campaigns and asking for donations, at first glance seems to compromise all notions of 

judicial independence and impartiality.  However, judicial elections, with all their faults 

are no better or worse than systems where judges are appointed.  Rather than need to 

fundraise and campaign, appointed judges must concern themselves with navigating 

inter-branch interactions.  In states that use judicial reappointments, judges may fail to be 

reappointed by the governor or legislature because of unfavorable decisions they have 

rendered.  Judges are accountable, to peers, to other political actors, to the public, to the 

law, and to themselves.  Thus, judging is in no way - nor does society really want it to be 

- an "independent" endeavor, it is riddled with constraints, one of which is judicial 

retention.   

This project has leveraged the variation among state judicial retention 

mechanisms to explore how these rules shape judges' behavior.  First, I investigate how 

retention condition legislative attempts to limit judicial power.  I argue that two important 

factors condition legislative constraints on court power: the degree to which the 

legislature and court differ in their ideological outlooks and institutional rules that shape 

how judges remain on the bench.  I show that ideological congruence and modes of 

retention dictate the need to introduce sanctions limiting court power.  Much of what 
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motivates political retaliation is divergent ideological outlooks and I find that ideological 

disagreement will motivate legislative attempts to limit judicial independence.  

Ultimately, when legislators believe that the judiciary has deviated from its mandate, they 

respond by introducing sanctioning measures.  Moreover, I show that retention 

mechanisms alter whether external actors are involved in and responsible for a judge's 

continued tenure on the bench.  This, in turn, influences the need for legislative sanctions 

to constrain court power. 

 The second chapter looks at state courts' use of judicial review.  Specifically, I 

explore whether retention mechanisms explain a court's willingness to invalidate state 

laws.  In general, I find that judicial retention plays no role in understanding how and 

why courts use judicial review.  These results challenge the common assertion that 

judicial elections undermine a court's willingness to challenge the coordinate branches of 

government.  Instead, judicial ideology and the political dynamics between a court and 

legislature prove to have the greatest explanatory power.  A court's ideological position 

relative to its legislature influences whether it will rule in favor of or against the 

government.   

 The final empirical chapter explores citation patterns among state high courts.  

This chapter shows that state high courts have developed preferred legal communities, 

indicating that the decision to cite laterally is motivated by whether state high courts view 

each other as peers.  Judges prefer to cite from fellow judges who share a similar mode of 

retention, a similar ideological outlook, and who share a similar geographic area.  

Ultimately, this shows that citation patterns are best understood as reflections of robust 

legal communities among state high courts.   
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 Judicial retention mechanisms must be viewed as more than good or bad.  As I 

noted above, there are many reasons to dislike and be suspect of judicial elections, 

however, appointments are no better.  Changing retention may leave behind the woes and 

concerns of one mechanism but opens the doors to a whole new set.  Judicial reformers 

and advocates for change would do well to realize that judicial independence, in the 

abstract, does not exist.  As actors in a political system, judges are constrained.  Whether 

it be "the law", public opinion, the preferences of lawmakers, governors, or fellow 

justices, judges are constrained in their decision-making.  Some retention mechanisms 

may bring undesirable constraints, however, as I have shown throughout, judges, 

irrespective of retention mechanism are accountable, the question simply is, "to whom?".   
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Appendices 
 
 

Appendix A for Chapter 2: 
 
Coding Legislative Sanctions 

 
 One of the methods to code legislative sanctions used R's ability to create string-

based dictionaries.  These are simply user-defined words or pieces of text (referred to as 

strings) that R will then store as a list.  Using the dictionary feature, I first created a list of 

words generally associated with attempts to curtail court power.  This list was then used to 

help focus attention on specific pieces of legislation.  Below are the words used to make 

the string-based dictionary.  The vertical bar or "piping" in between words indicates an OR 

operator.  The brackets indicate that R should search for the word ignoring case sensitivity. 

 
Table A.1.  User-Defined Words for String-Based Dictionary  

 
Words 

[Aa]bolishes | [Nn]omination |  
[Aa]ccess | [Oo]verride | 
[Aa]lters | [Oo]versight |  
[Bb]ans | [Pp]erformance | 
[Bb]ars | [Pp]rohibits |   
[Cc]larifies | [Pp]rovided |  
[Cc]hanges | [Rr]ecall |  
[Cc]onfirm | [Rr]ecusal | 
[Cc]onfirmation | [Rr]edistricts | 
[Cc]omplaints | [Rr]educe |  
[Ee]lection | [Rr]emoves | 
[Ee]lections | [Rr]epeals | 
[Ee]liminates | [Rr]equires |   
[Ee]nds | [Rr]etention |  
[Ii]mpeach | [Ss]hall |  
[Ii]mpeachment | [Ss]elect | 
[Ii]mpeachments | [Ss]election |  
[Ll]imits.  | [Ss]elects | 
[Ll]obbyist | [Tt]ransfer | 
[Mm]odifies | [Uu]nder | 
[Nn]ominate | [Uu]nlawful 
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Explaining Ideology Measures 
 

 Here, I address potential methodological issues arising from my choice of 

ideology measures.  Creating inter-institutional measures of ideology that are comparable 

across both institutions and time is a challenging endeavor.  Many research projects and 

agendas center on inter-institutional exchanges and systematic ways to comparably assess 

actor preferences across institutions are needed.  Scholars interested in federal 

institutional dynamics have options available to them, and much has been written about 

the validity and robustness of these measures.65  Unfortunately, the daunting task of 

generating comparable measures across state institutions has left inter-institutional 

research at the state-level somewhat hindered.  Three important, but distinct, measures of 

state-level ideology do exist.  The first, "State Ideology Data" compiled by Berry, 

Ringquist, Fording, and Hanson (2012) measures state citizen and government ideology.  

The second, measures state legislative ideology, which was created and maintained by 

Shor and McCarty (2011).  The final measure, assessing the ideology of state supreme 

court justices, was developed by Windett, Harden, and Hall (2015).  Although each 

measure is useful on its own, they are not on similar scales, thus hampering research 

exploring inter-institutional dynamics.   

 Bonica and Woodruff (2014) attempt to fill this void by generating comparable 

estimates across institutions.  Using campaign finance contribution data, they estimate the 

ideology of state judges, legislators, and governors.  Here, the bridging assumption is that 

contributions to state campaigns have the same ideology as contributions to federal 

                                                             
65 For a great summary of cross-institutional ideology scores and well as a discussion of 
the benefits and drawbacks of each see Bailey (2016). 
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campaigns.  Bailey, best characterizes the underlying logic: "if a state judge ran for 

election (as a judge or any other office), then he or she is scaled as any candidate based 

on scaling donors (based in turn, on scaling of candidates to whom they gave money)" 

(2016, 24).  Judges who did not run for office, but who made campaign contributions are 

scaled with donors based on the recipients of their donations.  Judges who are appointed 

are scaled based on their appointing governor or legislative body.  There are, of course, 

problems with this approach.   

 First, the bridging assumption rest on the belief that donors "have the same ideal 

points whether they are giving to state or federal candidates" (Bonica and Woodruff 

2014, 447).  Although Bonica and Woodruff show campaign contributions to be a useful 

source of information, additional sources of information - specifically judicial decisions - 

offer improved estimates of ideology (see Windett, Harden, and Hall 2015).  Second, the 

ideal point estimates for legislators rely on a paucity of data for the number of 

observations; that is, the number of legislators far exceeds the number of donors.  Third, 

CFscores assume that the ideal points are static, in effect claiming that judges maintain 

consistent preferences over time.  Given previous research finding that judicial 

preferences change over time (Epstein and Knight 1998; Martin and Quinn 2002) static 

ideal points not only ignore a potentially important source of variation in judicial 

behavior, but potentially fail to accurately capture judicial preferences over a judge's 

tenure.   

 Despite potential problems with the impressive contributions made by Bonica and 

Woodruff (2014), I nevertheless rely on their ideology scores in this paper.  I do this for 

two reasons, one practical the other methodological.  Practically, as I have shown above, 
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no other cross institutional measure exists.  Given that the other measures of institutional 

ideology at the state-level are on varying scales no direct comparisons can be made.  

CFscores are simply the only option when it comes to exploring inter-institutional 

political dynamics at the state-level.  Methodologically, my interest is modeling how the 

interactions between legislatures and courts influence institutional behavior.  To do so I 

aggregate individual ideal point estimates for legislators and judges to create chamber, 

overall legislature, and overall court ideology scores.  Although this does not remove the 

inherent flaws in Bonica and Woodruff's measures, aggregating may ameliorate some of 

these issues, allowing for reliability of results despite existing margins of error.  In effect, 

I rely on the wisdom of King Solomon who wrote in the Book of Proverbs: "...there is 

salvation in the multitude of counselors" (11:14). 
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Additional Tables and Results 
 
Table A.2.  Sanction Bills Introduced in each State Legislature 

State 2008 2009 2010 2011 2012 Total 
Tennessee 10 53 62 50 54 229 
Oklahoma 4 8 19 23 33 87 
New Jersey 11 14 20 7 23 75 
Minnesota 2 11 16 18 20 67 
Missouri 10 12 12 18 15 67 
New 
Hampshire 

5 6 10 14 23 58 

Pennsylvania 3 8 12 19 14 56 
South Carolina 4 12 13 11 15 55 
Georgia 4 7 13 13 14 51 
Arizona 8 8 7 21 5 49 
New York 0 7 12 16 14 49 
Florida 1 5 8 23 10 47 
Massachusetts 0 9 7 15 14 45 
Iowa 0 1 4 18 19 42 
Hawaii 6 3 10 7 11 37 
Mississippi 1 6 10 13 7 37 
Texas 0 20 0 16 0 36 
Kansas 3 4 11 7 10 35 
Rhode Island 5 6 8 7 6 32 
Alabama 5 8 2 4 10 29 
California 4 5 7 9 2 27 
Illinois 8 8 4 3 2 25 
Wisconsin 1 5 5 2 10 23 
Indiana 2 6 2 6 6 22 
Montana 0 4 0 18 0 22 
Connecticut 3 9 4 4 1 21 
Maryland 2 4 4 9 2 21 
Kentucky 2 4 6 5 3 20 
Michigan 3 1 3 5 6 18 
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North Carolina 1 4 1 10 1 17 
Louisiana 10 0 5 0 1 16 
Virginia 2 7 3 0 3 15 
Arkansas - 4 - 9  13 
Maine 0 4 0 5 3 12 
West Virginia 4 4 1 1 2 12 
Utah 2 0 4 2 2 10 
Washington 0 4 3 1 2 10 
Ohio 0 2 2 4 1 9 
New Mexico 0 2 1 2 2 7 
Oregon 0 1 1 5 0 7 
South Dakota 1 0 0 3 2 6 
Vermont 1 1 1 1 2 6 
Alaska 1 1 1 1 1 5 
Idaho 1 - 3 1 0 5 
Nebraska 0 0 1 2 2 5 
Colorado 2 0 0 1 0 3 
Nevada 0 2 0 1 0 3 
Wyoming 0 0 0 2 1 3 
Delaware 1 0 0 0 0 1 
North Dakota 0 0 0 0 0 0 
Total 133 290 318 432 374 1547 
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Table A.3.  Predicted Probabilities by Percentile for Ideological Distance 
 

Percentile Unconditional Marginal 
Effects  

5th 
0.27* 
(0.01) 

 

25th 
0.28* 
(0.01) 

 

50th 
0.30* 
(0.01) 

 

75th 
0.33* 
(0.01) 

 

95th 0.40* 
(0.02) 

Observations 5055 
A pairwise comparison shows that each value is 
statistically distant.  p<0.05, or stricter. 

 



 139 

Alternative Modeling Strategies: 
 
Including Legislative Professionalism:  
 
 Presented here are the raw logit coefficients for the conditional and unconditional 

models controlling for legislative professionalism.   

Table A.4.  Assessing the Influence of Legislative Professionalism 
 

Variables Model 1 Model 2 
Ideological Distance   

Judicial-Legislative Distance 0.72* 
(0.15) 

0.21 
(0.38) 

Retention Categories   

Nonpartisan Elections 
 

-1.00* 
(0.16) 

 

-1.20* 
(0.25) 

 

Partisan Elections 
 

-1.50* 
(0.20) 

 

-1.67* 
(0.30) 

 

Reappointments 
 

-0.62* 
(0.14) 

 

-0.77* 
(0.23) 

 
Retention Elections 
 

-0.63* 

(0.15) 
-0.91* 
(0.23) 

Interactions    

Nonpartisan Elections x Judicial-
Legislative Distance - 

0.45 
(0.57) 

 

Partisan Elections x Judicial-Legislative 
Distance - 

0.54 
(0.58) 

 

Reappointments x Judicial-Legislative 
Distance - 

0.22 
(0.52) 

 
Retention Elections x Judicial-Legislative 
Distance - 0.82 

(0.43) 
Controls   

Legislative Ideology 
 

-0.54* 
(0.07) 

 

-0.53* 
(0.07) 

 

Legislative Professionalism 
 

-0.02 
(0.03) 

 

-0.03 
(0.04) 

 

State per Capita Income 
 

0.01 
(0.01) 

 

0.01 
(0.01) 

 

State Population 
 

0.50 
(0.74) 

 

0.75 
(0.85) 

 

Intercept -0.63 
(0.35) 

-0.56 
(0.39) 

Variance Constant (year) 0.00 
(0.00) 

0.00 
(0.00) 

Observations 4983 4983 
Note: Random effects logit coefficients *p<0.05, or stricter.  Baseline retention category is appointed 
judiciaries. 
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Count and Fractional Modeling:  
 
To fully account for variation both within- and between-clusters, over time, I present two 

additional modeling strategies.  I first run a hierarchical negative binomial model on the 

count of sanctions.  Next, I present the results from a fractional response model.  Here the 

dependent variable is the proportion of bills that sanction the court within each state for 

each year.  I use Stata's fracreg command, which fits a fractional response model for a 

dependent variable that is greater than or equal to 0 and less than or equal to 1.  This 

command uses a probit, logit, or heteroskedastic probit model for the conditional mean.  

For further discussion on quasilikelihood estimation in the context of fractional regression, 

see Papke and Wooldridge (2008) and Wooldridge (2010).  I present the only the raw 

coefficients and exclude a measure of legislative professionalism for efficiency purposes.   
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Table A.5.  Negative Binomial Regression Modeling Effects 
on Legislative Attacks 
 

 Unconditional 
Model 

Conditional 
Model 

Ideological Distance   

Judicial-Legislative Distance 1.02*  
(0.35) 

0.05  
(0.91) 

Retention Categories   

Nonpartisan Elections -1.00*  
(0.34) 

-1.03  
(0.55) 

Partisan Elections -1.03* 
(0.42) 

-0.93 
(0.62) 

Reappointments -0.87*  
(0.32) 

-0.96  
(0.52) 

Retention Elections -0.82*  
(0.34) 

-1.45*  
(0.51) 

Interactions   

Nonpartisan Elections x 
Judicial-Legislative Distance  - 0.32  

(1.09) 
Partisan Elections x Judicial-
Legislative Distance  0.01 

(1.22) 
Reappointment x Judicial-
Legislative Distance  - -0.08  

(1.23) 
Retention Elections x 
Judicial-Legislative Distance  - 2.35*  

(1.04) 

Controls   

Legislative Ideology -0.55*  
(0.15) 

-0.48*  
(0.15) 

State per Capita Income 0.01  
(0.02) 

0.02  
(0.02) 

State Population 4.53* 
(1.32) 

4.77* 

(1.31) 

Intercept 1.54  
(0.72) 

1.34  
(0.82) 

lnalpha -0.14  
(0.12) 

-0.20  
(0.12) 

Variance Constant (year) 0.02  
(0.04) 

0.03  
(0.04) 

Observations 229 229 

Note: Random effects negative binomial coefficients.  Baseline is 
Appointed Judiciaries.  *p<0.05, or stricter. 
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Table A.6.  Fractional Regression Modeling Effects on 
Legislative Attacks 
 

 Unconditional 
Model 

Conditional 
Model 

Ideological Distance   
Judicial-Legislative 
Distance 

0.83* 

(0.16) 
0.26  

(0.21) 
Retention Categories   

Nonpartisan Elections -0.90*  
(0.14) 

1.13*  
(0.21) 

Partisan Elections -1.22* 
(0.26) 

-1.38* 
(0.43) 

Reappointments -1.04*  
(0.14) 

-1.30* 
(0.31) 

Retention Elections -0.54*  
(0.19) 

-0.85*  
(0.07) 

Interactions   
Nonpartisan Elections x 
Judicial-Legislative 
Distance 

- 0.66  
(0.52) 

Partisan Elections x 
Judicial-Legislative 
Distance 

- 0.27 
(0.55) 

Reappointments x 
Judicial-Legislative 
Distance 

- 0.72  
(0.60) 

Retention Elections x 
Judicial-Legislative 
Distance 

- 0.79  
(0.41) 

Controls    

Legislative Ideology -0.51*  
(0.11) 

-0.51*  
(0.14) 

State per Capita Income 0.01* 
(0.00) 

0.01*  
(0.00) 

State Population -0.06  
(0.36) 

-0.04  
(0.56) 

Constant -0.89  
(0.19) 

-0.66  
(0.25) 

Observations 5055 5055 
Note: Fractional regression coefficients.  Baseline is Appointed 
Judiciaries.  *p<0.05, or stricter. 
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Appendix B for Chapter 3: 
 
 

Table B.1.  Number of Cases Overturning and Upholding a State Law by 
State Supreme Court  
 
Court Name Overturned Upheld Total 

Supreme Court of Illinois 55 85 140 

Supreme Court of Florida 54 105 159 

Supreme Court of Washington 54 75 129 

Supreme Court of Georgia 48 123 171 

Supreme Court of Montana 40 72 112 

Supreme Court of Arkansas 39 78 117 

Supreme Court of Hawai'i 32 31 63 

Supreme Court of Pennsylvania 32 47 79 

Supreme Court of Missouri 31 58 89 

Supreme Court of Louisiana 30 69 99 

Supreme Court of New Hampshire 30 68 98 

Supreme Court of Alabama 28 43 71 

Supreme Court of Kentucky 28 50 78 

Supreme Court of Minnesota 28 30 58 

Court of Appeals of Maryland 27 34 61 

Supreme Court of Kansas 27 72 99 

Supreme Court of Alaska 26 57 83 

Supreme Court of Nevada 26 54 80 

Supreme Court of Oklahoma 25 28 53 

Supreme Judicial Court of Massachusetts 23 43 66 

Supreme Court of Utah 21 30 51 

Supreme Court of Wisconsin 21 48 69 

Supreme Court of Colorado 20 37 57 

Supreme Court of South Carolina 20 32 52 

Supreme Court of Mississippi 17 51 68 
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Supreme Court of Connecticut  16 61 77 

Supreme Court of Iowa 16 55 71 

Supreme Court of Ohio 16 32 48 

Supreme Court of Idaho 15 43 58 

Court of Appeals of New York 14 36 50 
Supreme Court of Appeals of West 
Virginia 14 25 39 

Supreme Court of Arizona 14 20 34 

Supreme Court of New Jersey 14 25 39 

Supreme Court of New Mexico 14 8 22 

Supreme Court of Oregon 12 25 37 

Supreme Court of South Dakota 12 30 42 

Supreme Court of Indiana 11 37 48 

Supreme Court of Michigan 10 29 39 

Supreme Court of Nebraska 10 29 39 

Supreme Judicial Court of Maine 10 42 52 

Supreme Court of North Dakota 8 33 41 

Supreme Court of Tennessee 8 16 24 

Supreme Court of Vermont 7 24 31 

Supreme Court of Virginia 7 23 30 

Supreme Court of California 6 15 21 

Supreme Court of North Carolina 5 28 33 

Supreme Court of Rhode Island 5 20 25 

Supreme Court of Texas 5 5 10 

Supreme Court of Wyoming 5 39 44 

Court of Criminal Appeals of Oklahoma 4 7 11 

Court of Criminal Appeals of Texas 2 10 12 

Supreme Court of Delaware 2 18 20 

Total 1044 2155 3199 
Note: Table sorted by "overturned" column in descending order 
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Table B.2.  Predicted Probabilities by Percentile 
for Ideological Distance 
 
Percentile Unconditional Marginal 

Effects  

5th 
0.36* 
(0.02) 

 

25th 
0.34* 
(0.01) 

 

50th 
0.32* 
(0.01) 

 

75th 
0.30* 
(0.01) 

 

90th 0.28* 
(0.02) 

Observations 3022 
A pairwise comparison shows that each value is 
statistically distant, p < 0.05, or stricter. 
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Figure B.1.  Distribution of Courts across Judicial Ideology 
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Appendix C for Chapter 4: 
 
 
Additional Figures and Graphs 
 
Figure C.1.  Incoming Citations when Sharing and not Sharing a WestLaw 
Reporting Region, by Year 
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Figure C2.  Goodness of Fit Comparison for Poisson and Negative Binomial 
Regression  
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Pairwise Comparison for Interactive Effects:  
 

Table C.1.  Pairwise Comparison for Interaction 
between for Year and WestLaw Region  
 
Comparison Contrast 

1995 at Same  
vs  
1995 at Different  

1.20* 
(0.21) 

2010 at Different  
vs  
1995 at Different  

-1.01* 
(0.11) 

2010 at Same  
vs 
1995 at Different  

-0.40* 
(0.14) 

2010 at Different  
vs  
1995 at Same 

-2.20* 
(0.25) 

2010 at Same  
vs  
1995 at Same  

-1.59* 
(0.24) 

2010 at Same  
vs  
2010 at Different  

0.61* 
(0.14) 

Observations 5304 
Pairwise comparisons of predictive margins.  *p < 0.05 
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Comparing Predicted Count for Modes of Retention 
 

Table C.2.  Predicted Count when Sharing a Retention Mechanism 
  

Shared Selection 3.20* 
(0.27) 

No Shared Selection 3.00* 
(0.25) 

Observations 5304 

Note: *p < 0.05 Pairwise comparisons of predictive margins indicate 
these values are statically distinct.  

 
 

Table C.3.  Predicted Count for Modes of Retention 
 
Comparison Contrast 
Nonpartisan Elections vs 
Appointed 

-0.45* 
(0.19) 

Partisan Elections vs Appointed 
-1.31* 
(0.24) 

Reappointments vs Appointed 
-0.85* 
(0.20) 

Retention Elections vs 
Appointed 

-0.67* 
(0.19) 

Partisan Elections vs 
Nonpartisan Elections 

-0.86* 
(0.14) 

Reappointments vs Nonpartisan 
Elections 

-0.40* 
(0.12) 

Retention Elections vs 
Nonpartisan Elections 

-0.22* 
(0.09) 

Reappointments vs Partisan 
Elections 

0.45* 
(0.15) 

Retention elections vs Partisan 
Elections 

0.64* 
(0.13) 

Retention Elections vs 
Reappointments 

0.19* 
(0.10) 

Observations 5304 
Pairwise comparisons of predictive margins.  *p < 0.05 

 


