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Abstract of Dissertation 
 
 

Dodging Conflict:   
The Supreme Court Under Threat from Congress 

 
 

In this dissertation, I explore a poorly understood aspect of judicial decision 

making: the Supreme Court’s decision to “avoid the merits” of a case.  I define avoiding 

the merits of a case as ruling on mootness, standing, or dismissing a case’s certiorari.  I 

incorporate threat from Congress into an analysis of the Court’s decision to avoid case 

merits.  Specifically, I argue that the Court uses threshold questions to avoid ruling in 

cases in which it is under threat of an override from Congress.  By focusing on threshold 

questions rather than the merits, the Court can avoid issuing a ruling that Congress may 

not like, therefore protecting itself from a potential override. 

 Many scholars examine the question of whether the Court is influenced by 

congressional preferences, but they focus largely on the Court’s final decisions on the 

merits.  I change the terms of debate by arguing that if the Court is under threat from 

Congress, the justices may prefer not to rule on the merits.  Avoiding the merits of a case 

provides the justices with an escape from a conflict situation. 

In a three-part empirical study, I find evidence that the justices are indeed 

strategic relative to the preferences of Congress.  I begin with a study of several stages of 

the Court’s decision making, looking at briefs submitted to the Court, oral arguments, and 

the justices’ private conference discussions for evidence of congressional constraint.  

Finding that the Court does frequently include Congress in its discussion of cases, I turn 

to a study of the effect of congressional preferences on the Court.  I find evidence that 

both institutional-level decisions and individual-level decisions on the Court are affected 
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by the justices’ evaluation of congressional threat.  As a result of this consideration, the 

justices are strategic in their decisions on whether to address the merits of a case. 
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Chapter 1 
 

Introduction 
 
 
 
 
 
 

 

 On June 26, 2002, the Ninth Circuit Court of Appeals issued one of the most 

controversial court decisions in recent history.  The ruling in Elk Grove Unified School 

District v. Newdow (328 F.3d 466) declared that the 50-year-old insertion of “under God” 

into the Pledge of Allegiance violated the students’ First Amendment rights.  Dr. Michael 

Newdow, an atheist, had sued his daughter’s school district, arguing that his right to 

influence her religious views were infringed upon by the fact that she was required to 

recite the Pledge of Allegiance daily in school, including the words “under God.”  

Newdow argued that this requirement constituted a violation of the constitutional 

protection against state-sponsored religion.  Furthermore, his daughter faced the 

unfortunate choice of reciting “under God” or risking ostracism from her peers for 

refusing to say the phrase.  The Ninth Circuit agreed with his argument, ruling that the 

phrase is unconstitutional. 

The circuit court’s decision led to an immediate outcry from members of 

Congress, the president, and the public.  As the Washington Post reported, nearly all 

members of Congress, all 50 state governments, the National Education Association, the 
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National School Boards Association, and 91 percent of the American public supported 

upholding the existing pledge (Lane 2004).  Immediately in Washington, the Senate 

passed a unanimous resolution condemning the ruling, and dozens of House members 

gathered on the steps of the Capitol building where they recited the pledge including the 

“under God” phrase and sang “God Bless America” (Nieves 2002).  Under these 

conditions, the Supreme Court granted certiorari and agreed to take the case. 

During the two years between the Ninth Circuit Court’s decision and the Supreme 

Court’s ruling on the case, several more bills were introduced into Congress that were 

related to the case.  These bills proposed actions such as adding a constitutional 

amendment to protect the Pledge of Allegiance (H.R. 2028), stripping jurisdiction from 

the lower federal courts over any case pertaining to the flag pledge (H.J.RES 26), and a 

bill creating a “National Pledge of Allegiance to the Flag Day” that “strongly disapproves 

of the decision by the three-judge panel of the U.S. Court of Appeals for the Ninth 

Circuit” (S. 378).  In addition, on November 13, 2002, five months after the Circuit 

Court’s decision, Congress passed and the president signed into law a bill to reaffirm the 

reference to “under God” in the pledge (Public Law 107-293).  Clearly, Congress was 

prepared to take legislative action in light of the court decision and was sending a 

powerful signal to the Supreme Court. 

 Almost two years after the Circuit Court’s decision, the Supreme Court issued its 

ruling in the case.  In a surprising and anti-climactic resolution to the controversy, the 

Court chose to rule on the threshold question of standing rather than addressing the merits 

of the case, the constitutionality of the phrase in the pledge.  In its decision, 542 U.S. 1 

(2004), the high court reversed the decision of the lower court, arguing that the plaintiff 
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did not have standing in the case.1 As they noted in the opinion, the custody dispute 

between Sandra Banning, the child’s mother, and Newdow rendered any judgment of the 

lower court invalid.  The Court thereby completely dodged the merits of the case by 

focusing on a threshold question rather than dealing with the difficult question on the 

merits, the constitutionality of the “under God” phrase.   

In the opinion written by Justice John Paul Stevens, the majority found that “it is 

improper for the federal courts to entertain a claim by the plaintiff whose standing to sue 

is founded on family law rights that are in dispute when prosecution of the lawsuit may 

have an adverse effect on the person who is the source of the plaintiff’s claimed 

standing.”  Unlike Newdow, the child’s mother wanted her to continue reciting the 

“under God” part of the phrase because the mother was not an atheist.  Although the 

Court did not directly approve of the constitutionality of the phrase, the outcome was in 

her favor. 

 The procedural ruling was a disappointment for some who were hoping for a full 

endorsement of the “under God” phrase by the Supreme Court.  Why, then, did the 

majority opinion rule on a threshold question in the case rather than make a decision on 

the merits?  I argue that for the justices, their decision of how to rule in the case provided 

a way out of a difficult controversy.  The decision on standing allowed them to avoid the 

merits of the case without dealing with the difficult legal issue.  In addition, they avoided 

the institutional confrontation with the legislative branch that was pending if they decided 

in favor of the plaintiff.  Congress clearly had strong preferences against the Ninth 

                                                
1 Justice Antonin Scalia recused himself from the case after having made public statements disapproving of 
the Ninth Circuit Court’s decision.  Five justices joined the majority opinion: Justices Stevens, Kennedy, 
Breyer, Souter, and Ginsburg.  Three justices concurred with the Court’s reversal of the lower court’s 
decision, although they based the reversal on different reasoning, wanting to reverse the case on its merits. 
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Circuit’s decision and was prepared to take action to preserve the existence of “under 

God” in the pledge.  The many signals Congress sent to the Court could not have gone 

unnoticed by the justices.   

 Not only did Congress send signals to the Court by introducing many pieces of 

legislation pertaining to its upcoming decision, but at several points throughout the 

Court’s decision making process, information about Congress was continuously brought 

before the justices.  For example, in the petitioner’s brief, the attorneys reminded the 

Court of the congressional action:  

 

“The importance of the Pledge as codified is exemplified by the national uproar 

caused by the Ninth Circuit’s decision in the instant case.  Immediately after the 

Newdow I and Newdow II opinions were published, Congress adopted multiple 

resolutions in support of maintaining the Pledge with the words ‘under God’” 

(petitioner’s brief in Elk Grove v. Newdow, 42-43). 

 

Furthermore, responding to a question asked by Justice Ginsburg in oral 

arguments about whether there was a stronger case in 2004 to keep the “under God” 

phrase than when Congress originally inserted it, the petitioner’s attorney again reminded 

the Court that Congress had taken action in the case: “Yes, Justice Ginsburg… because 

the Congress revisited this issue in 2002 after the decision below in this case” (transcript 

of oral argument, http://www.oyez.org/cases/2000-2009/2003/2003_02_1624/argument). 

As I argue later in the dissertation, this type of information presented to the Court 

is very common.  Furthermore, it is a necessary condition for congressional influence on 
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the Court that the Court has information about Congress and considers it during its 

decision making.  Because this dissertation focuses on congressional influence on the 

Court, I devote one chapter to studying this type of information transmission to the Court, 

both in the briefs submitted and during the oral arguments.  I also look at the justices’ 

conference discussions, which are unavailable at this time for the Newdow case.  After 

looking at this information transmission to the Court, in the final two empirical chapters, 

I study whether the Court is actually influenced in its decisions to address (or not to 

address) cases on their merits.  

 

Models of Judicial Decision Making: Understanding Newdow 

There are two components of the Court’s decision in Newdow that are particularly 

puzzling.  The first is that the justices who joined Stevens’ majority opinion and chose to 

rule on standing and reverse the lower court’s decision were the five most liberal justices 

on the Court.  Furthermore, some of these justices (Stevens, Kennedy, and Souter) voted 

in Lee v. Weisman  (1992), the case which the Ninth Circuit based its decision on, that a 

school prayer at a graduation ceremony was a violation of the Establishment Clause.  

That would suggest that the justices would have wanted to uphold that precedent in 

Newdow rather than ignoring it.  The conservative justices that did not join the majority 

opinion in Newdow, Rehnquist, O’Connor, and Thomas, argued that rather than avoid the 

merits in the case, the Court should rule on the merits of the “under God” question and 

overturn the legal precedent in Lee that led to the Ninth Circuit’s decision.  They 

concurred with the Court’s reversal of the lower court’s decision. 
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Presumably, if they had followed their sincere preferences, the five most liberal 

justices who joined Stevens’ opinion would not have chosen to reverse the Ninth 

Circuit’s ruling, since the Ninth Circuit is well known for making liberal decisions, and 

this one was no exception.  The outcome was undoubtedly a conservative one, despite the 

fact that the decision was issued by the liberal justices on the Court.  This is puzzling to 

judicial attitudinalists, who would argue that members of the Court act to implement 

policy that is consistent with their own personal policy preferences.  The liberal side of 

the Court would have most likely ruled the other way, upholding the policy established 

by the lower court, according to this model.  Clearly this case violates the basic principles 

of the attitudinal model of judicial decision-making.  This leads to the following question: 

If justices make their decisions based on their political attitudes, why did the liberal 

justices choose to avoid the merits in the case rather than uphold the Ninth Circuit 

Court’s decision? 

The second perplexing element of this decision is that the Court chose not to 

decide the case according to the legal model; that is, the Court ignored the precedent on 

the issue. The Ninth Circuit’s ruling was based upon the Supreme Court’s 1992 decision 

in Lee v. Weisman, in which the role of prayer in schools was dramatically limited.  The 

Lee decision held that even if students were not required to join in a prayer, even 

nonreligious students might feel psychological pressure to do so from their peers and this 

constituted a violation of their First Amendment rights.  Even Justice Thomas, who 

wanted the Court to overturn Lee outright rather than avoid the merits and rule on 

standing, acknowledged that the legal precedent that existed was in favor of the Ninth 

Circuit’s decision (Lane 2004).  This leads to a second question:  If the Court did not 
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make the decision based on preferences, and it also did not make the decision based on 

legal precedent, then what was it that led the Court to this outcome?  

I argue that neither the attitudinal nor the legal model can fully explain the 

Court’s decision in this case.  Rather, the strategic model of decision making provides the 

best explanation.  The strategic model, as I will explain in much greater detail in the 

following chapter, holds that the justices take into account the preferences of individuals 

and institutions involved in the decision, although their primary goal is to pursue their 

policy preferences.  That is, they may consider the preferences of their own colleagues 

and account for these preferences in their decisions, or they may consider the preferences 

of other institutions external to the Court, such as the other branches of government.  In 

this case, members of Congress were quick to become involved, introducing a slew of 

legislation, and I argue that it was this consideration of the preferences of the legislative 

branch that led the Court to avoid the merits of the case.  Because the Court found the 

political environment to be threatening, the justices ruled on a threshold issue in the case 

without addressing the merits.  The occurrence of events in this case suggests that a 

congressional constraint over the Court does exist, providing evidence for a strategic 

model of decision making in with the Court is aware of and accounts for congressional 

preferences. 

 

Congressional Constraint on the Court 

The confluence of events in this case highlights an important institutional fact 

about Congress and the courts: although the Supreme Court is often considered to be the 

final arbiter of the law, Congress can and does have influence over the Court.  Congress 
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has the constitutional power to overturn the Court’s decisions through legislation, 

particularly in statutory interpretation cases.  In addition, Congress has the power to limit 

the jurisdiction of the judicial branch.  Although our separation of powers system is 

meant to ensure judicial independence, congressional control over and legislative 

responses to Court decisions suggest that this is not always the case.  A court of justices 

with lifetime tenure and almost no political accountability should not necessarily feel 

beholden to the preferences of the public and the legislature, but the Elk Grove case 

suggests that the Court chose not to take the case for some strategic reason, and the 

eagerness of Congress to take on the issue seems a likely explanation.   

Why would the Supreme Court be influenced by the preferences of Congress in a 

separation-of-powers system that is meant to ensure the branches are equal?  I argue that 

the Court has several reasons to avoid a congressional override, most importantly to 

avoid policy loss and to maintain the Court’s legitimacy in the eyes of the public and the 

other branches (Epstein and Knight 1998; Segal, Westerland and Lindquist 2007).  

Assuming that the justices are acting on their policy preferences and choose to locate 

their decisions in a favorable location in policy space, they will want to avoid a 

congressional override because such an override would mean Congress is changing the 

policy from the Court’s preferred location.  The second point, that the Court has an 

interest in maintaining its institutional legitimacy, rests upon the assumption that the 

Court wants to create efficacious policy.  To do so, the Court must remain in good 

standing in the eyes of the public and the other branches of government.  

Over the past two decades, many scholars have examined whether this 

congressional constraint on the Court exists.  They have looked at whether the Court 
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moderates its decisions in the face of an ideologically opposing Congress to avoid 

overrides.  These scholars have produced mixed results, although their studies have one 

major flaw: they largely only study the Court’s decisions on the merits.  They have 

argued that the justices’ votes on the merits will reflect a submission to congressional 

preferences.  I argue here that in cases in which the Court is particularly threatened by a 

congressional override, such as in Newdow, the congressional constraint on the Court will 

be manifested in the Court’s choice not to even address the merits of the case.  In other 

words, in some cases, rather than submit to congressional preferences on the merits, the 

Court would rather not decide on the case’s merits at all.  

This is the main argument I contribute to the literature on congressional 

constraint: the Court’s response to congressional constraint is not limited to its votes on 

the merits, but will include other stages of decision making as well, including the decision 

to avoid the merits of cases.  I seek to find out whether the Court is indeed influenced by 

Congress in its decisions to avoid case merits, which would mean that the Newdow case 

is not anomalous but is evidence of a larger pattern of strategic behavior employed by the 

justices. 

 

Outline of the Dissertation 

 To understand the influence of Congress on the Court, I take several approaches 

throughout the following chapters.  In this section, I briefly outline the plan for each of 

these chapters. 

 Chapter 2 presents in much greater detail the theory behind my argument.  I 

introduce another well-known historical example of congressional constraint upon the 
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Court similar to the Newdow case in which the Court declined a case and in doing so 

appeared to be complying with congressional preferences.  The case was Ex parte 

McCardle, a case that emerged during the post-Civil War Reconstruction era.  I then 

discuss the role of the separation of powers model and how it fits in with the strategic 

model of decision making, outlining the literature that has tested the influence of the 

separation of powers on the Court’s decisions.  Again, I argue that these scholars are 

looking for this influence in the wrong place by focusing on case merits.  I then proceed 

to discuss two basic assumptions I make: that the justices are policy seeking individuals 

and that they are strategic in their actions, considering the preferences of others 

throughout their consideration of cases.  Finally, I introduce some behavioral 

expectations that I adopt based upon the existing literature. 

 Chapter 3 serves as an expository examination of several stages of the Court’s 

decision making process.  I choose three stages of the Court’s decision making and look 

for discussion of congressional preferences: the submission of briefs, oral arguments, and 

the justices’ conference discussions.  Using a random sample of 100 orally argued, full-

opinion cases from the Court, I look at all the briefs submitted, the oral argument 

transcripts, and Harry Blackmun’s notes from the justices’ conference discussions.  I 

discuss the frequency of mentions of Congress in each of these places, arguing that the 

consistency of the justices’ discussion of Congress serves as evidence that a 

congressional constraint exists.  Because this chapter is mostly descriptive, I do not make 

any causal arguments about the effectiveness of these discussions of Congress at 

changing the justices’ decisions.  However, I do stress the notion that the numerous 

discussions of Congress at the Court suggest that at the very least, the Court is certainly 
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considering the legislative branch while deciding each of these cases.  This is suggestive 

of a congressional constraint on the Court, which I test for empirically in the next two 

chapters. 

In Chapter 4, I explore whether the Court chooses to dodge case merits as a result 

of threat from Congress.  To do this, I look at the Court’s decisions over the entire length 

of the Burger Court.  Using an institutional-level approach, I empirically test whether the 

Court is responsive to threat from Congress in its decisions to rule on threshold questions 

or dismiss a case’s writ of certiorari as improvidently granted (DIG), which removes the 

case from the Court’s docket, often without explanation.  The threat variables I test are 

the Court’s ideological distance from Congress and the frequency with which Congress 

has recently overturned the Court.  I do find that when the Court and Congress are more 

ideologically disparate, the Court is significantly more likely to avoid the merits of cases. 

Chapter 5 takes a more in-depth look at voting on the Court to avoid case merits.  

Rather than using an institutional-level approach like I do in Chapter 4, in this chapter, I 

examine individual-level voting on the Court, using conference votes as the dependent 

variable.  Again, I look at when the justices choose to avoid case merits by ruling on 

threshold questions or voting to DIG.  In this chapter, as in the previous chapter, I find 

empirical evidence that the justices are strategic with their votes relative to the 

preferences of Congress when deciding whether to reach the merits of cases. 

In Chapter 6, I wrap up the dissertation by pulling together my findings from the 

previous chapters and drawing conclusions.  I discuss the implications of my findings for 

the congressional constraint literature and suggest further avenues of research that might 

be useful to scholars.
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Chapter 2 
 

Congress, the Court, and the Separation of Powers: 
Understanding Congressional Constraint on the Supreme Court 

 
 
 
 
 
 
 
 The Supreme Court case I discussed in the introduction chapter, Elk Grove v. 

Newdow (2004), was merely one example of a conflict between the Court and Congress 

in the separation of powers system.  I argued that Newdow exemplifies a strategic move 

on the Court’s part to avoid the merits of a case in which it was threatened by Congress.  

That is, in cases such as this one in which the Court faces an override from Congress if it 

rules on it preferences, the Court instead may choose to avoid an override by avoiding the 

merits of the case.  Avoiding the merits denies Congress a chance to override the Court. 

Historically, there have been many instances of the separation of powers model 

playing itself out between the Court and Congress with similar results.  Another example 

is the case of Ex parte McCardle (1869), a case that went before the Court during the 

Reconstruction era.  The story of McCardle is similar to the Newdow case.  Immediately 

following the Civil War, Congress was under the control of the Radical Republicans, a 

group of northern Republicans who favored strong punishment of the South.  William 
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McCardle, a journalist, was against this treatment of the South and wrote editorials 

opposing Congress’s actions.  In light of his anti-congressional writings, he was arrested 

and held for trial before a military tribunal.  McCardle filed for a writ of habeas corpus 

and ultimately appealed his case to the Supreme Court under the 1867 Habeas Corpus 

Act, which gave the Court jurisdiction to consider the post-Civil War habeas corpus 

decisions.   

 The Court originally heard arguments in early March of 1868, and it was evident 

during the arguments that all of the justices were prepared to side with McCardle 

(Fairman 1971).  This would have been consistent with the Court’s decision two years 

earlier, Ex parte Milligan (1866), in which the Court ruled in favor of an individual who 

had been tried under military commissions created by Lincoln.  Since the McCardle case 

was shaping up to be similar to that previous case, it appeared as though the Court would 

be consistent with its prior decision (Epstein and Walker 1995).   

Immediately following the Court’s oral arguments, before the Court handed down 

its decision in the case, Congress passed a law removing the Supreme Court’s authority 

to hear the habeas corpus cases, the same power they had granted the Court in the Habeas 

Corpus Act just a year earlier.  This act gave federal judges the power to grant habeas 

corpus to anyone who was being held for violating the Constitution.  Congress also 

threatened to pass further legislation that would remove the Court’s authority to hear all 

Reconstruction cases (Epstein and Knight 1998; Fairman 1971). 

 Rather than issuing its decision (which would likely have favored McCardle), in 

light of Congress’s behavior, the Court chose an alternative course of action: it postponed 

and rescheduled the arguments in McCardle’s case for the following term, further 
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delaying the decision.  It would hear the oral arguments a year later, in March of 1969.  

During the second round of oral arguments in the case, the government’s argument was 

that the Court lacked jurisdiction in the case since Congress had revoked the Court’s 

jurisdiction over habeas corpus cases.  Rather than handing down a decision that 

undoubtedly would have created further trouble for the Court from Congress, the Court 

declined to hear the case, fully conceding to Congress’s wishes.    

The Court’s disposal of the McCardle case provides an example of the Court 

strategically protecting itself from congressional retribution (Epstein and Knight 1998).  

What is particularly interesting about the Court’s decision in McCardle is that just three 

years earlier, in Ex parte Milligan (1866), the Court ruled in a very similar 

Reconstruction case in favor of an individual who was tried, under President Lincoln’s 

orders, in a military commission.  The Court ruled that the military commission was 

unconstitutional.  Why did the Court shy away from deciding in a similar case the second 

time around?  The most compelling answer is that the shift occurred because an 

intervening election had changed the composition of Congress, which became much more 

radically anti-South in between the two decisions (Epstein and Walker 1995).  The Court 

faced an ideologically hostile Congress the second time around, but not the first, so they 

dodged the question and avoided a potential override in the second case, McCardle, by 

dismissing it.  

The separation of powers system has led to other interesting and significant 

confrontations between Congress and the Court.  Many case outcomes the Court handed 

down during the Civil Rights era, for example, can best be understood by looking at the 

preferences of Congress at the time (Eskridge 1991).  Eskridge argued, for example, that 
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the Burger Court, treated constitutional and statutory cases differently during this time 

period.  While statutory cases are fairly easy for Congress to override with legislation, 

constitutional cases are much more difficult for Congress to override, since they require a 

constitutional amendment.  During the Civil Rights period, the Court regularly handed 

down decisions in constitutional cases that were more conservative than many of their 

decisions in statutory cases.  He argued that this was because the Court was more 

conservative than Congress, and the Court is less threatened by overrides in constitutional 

cases.  On the other hand, in statutory cases, which are easier for Congress to override, 

the Court was more compliant with congressional preferences in its decisions. 

 Giving in to Congress’s preferences by altering its decisions on the merits is one 

way the Court can deal with the separation of powers when it is under threat from 

Congress.  Rohde (1972), introducing the concept of congressional threat, argued that it 

was this extra-institutional threat that caused the “switch in time that saved nine” during 

the New Deal era, resulting in the Court giving into congressional and presidential 

preferences.  I argue that another option for the Court, rather than giving in to 

congressional preferences, is to avoid ruling on the merits of the case.  This is how the 

Court dealt with the questions in Newdow and McCardle.  In this dissertation, I explore 

congressional threat on the Court to see whether these cases are anomalous or whether 

they typify behavior that the Court engages in regularly. 

 I begin the remainder of this chapter by discussing the separation of powers 

model.  I introduce a more recent Court case, Ledbetter v. Goodyear Tire & Rubber 

Company (2007), in terms of the separation of powers and the strategic model of decision 

making.  This discussion leads to a discussion of the two major assumptions in this 
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dissertation: that the justices are policy-seeking and that they behave strategically.  

Because the justices are strategic, a number of scholars have found that the Court 

moderates its decisions in some cases in accordance with congressional preferences.  I 

discuss this literature, as well as some of the opposing literature that argues that there is 

no such influence on the Court.  I argue that these mixed findings are a result of scholarly 

focus on the wrong place: the Court’s decisions on the merits. 

 If the Court is going to be influenced by Congress, there must be a reason for 

which it wants to avoid an override.  I offer two such reasons: to prevent policy loss and 

maintain institutional legitimacy.  After a discussion of these reasons, I re-state my 

research question and introduce some behavioral expectations based upon the information 

I have presented here in this chapter.   

 

The Separation of Powers and the Strategic Model of Decision Making 

 One central question in the judicial politics literature is whether and how the 

Court is strategic relative to the actors and the institutional or political environment 

surrounding its decisions.  This responsiveness to the preferences of others is known as 

the strategic model of decision making.  The congressional constraint literature fits into 

the strategic body of literature because its basic question is whether the Court is 

considering congressional preferences in its decisions.  The implication is that the Court 

would alter its decisions from its most preferred outcome if Congress’ preferences were 

different from its own.  This would be an example of strategic behavior. 

 The strategic model assumes that the justices act on their own preferences, but 

they are aware of and responsive to the preferences of those around them.  In order to 
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maximize their own policy gain, they take others’ choices into account, and this in turn 

influences their behavior.  The decisions justices face are therefore governed, at least in 

part, by the broader context in which they act.  In the words of Epstein and Knight 

(1998), the strategic account of judicial behavior holds that justices “realize that their 

ability to achieve their goals depends on a consideration of the preferences of others, of 

the choices they expect others to make, and of the institutional context in which they act” 

(xiii).  For example, if the Court rules one way in a case and Congress subsequently 

overrules their decision, the Court has failed to successfully implement its own policy 

preferences; this is precisely what happened in the Ledbetter v. Goodyear (2007) case, 

which I discuss at length below.  In cases where the Court perceives a congressional 

threat, the Court will modify its decision, aligning it closer to congressional preferences 

to avoid an override.  Although that outcome may not be the Court’s sincere preference, 

it is closer to the its sincere precedent than if Congress chose to locate the policy at its 

sincere preference.  

 One of the original proponents of using the strategic model in studying the Court, 

Murphy (1964) argued that the justices are cognizant of the responses and preferences of 

those around them.  This includes their colleagues on the Court as well as other relevant 

political actors.  The justices take into account the preferences of others and maximize 

their own preferences by locating policy as close to their own ideal point as possible.  A 

justice prefers to have the policy located at a point close to his or her own preferences 

than to have a disfavored majority on the Court move the policy further away from those 

preferences.  Similarly, if the Court faces an ideologically hostile Congress, the Court 

may choose to moderate its position in a case so as to avoid a congressional override of 
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the decision.  Assuming such an override would move the policy location away from the 

Court’s preferred location, the Court should willingly give up some ideological ground to 

Congress, rather than allowing Congress to select the policy’s eventual location through 

legislation.   

An important element of the strategic model that differentiates it from other 

models of decision making is that to understand the strategic decisions of actors, those 

actors must be understood in terms of the institutional context in which they act.  These 

institutions structure the choices they make, sometimes forcing them to alter their 

decision from their most preferred outcome, but other times supporting their sincere 

preference (Maltzman, Spriggs, and Wahlbeck 1999).  Again, the separation of powers is 

one example of this: if the Court shares the same ideological preferences as the other 

branches, they can act upon their most sincere preferences.  If their own preferences are 

radically different, however, they may have to compromise their most sincere preferences 

to accommodate the others’ preferences. 

 One example of a situation where the Court did not behave strategically is the 

Court’s recent decision in Ledbetter v. Goodyear Tire & Rubber Company (2007), which 

was ultimately followed by a congressional override.  Lilly Ledbetter, a 19-year 

employee at Goodyear Tire Company, sued the company for gender discrimination in 

violation of Title VII of the Civil Rights Act of 1964.  The question arose as to whether 

she could sue for disparate pay resulting from decisions made outside of the statute of 

limitations period.  The case was appealed to the Supreme Court, who issued a narrow 

reading of the statute.  The Court ruled that her claim was barred by the limitations 

period.  Two years later, Congress passed the Lilly Ledbetter Fair Pay Act (P.L. 111-2), 
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which once again broadened the ability of workers to sue for gender discrimination.  

Assuming the Court preferred a narrow reading of the Civil Rights Act, they should have 

acted strategically by anticipating congressional preferences on the matter and therefore 

avoiding the override.  

 I argue that it was the political environment that allowed the Court to make this 

decision.  Though there was a Democratic Congress at the time that most likely was in 

Ledbetter’s favor, there was still a Republican president who would likely have vetoed a 

congressional override.  Therefore, the conservative Court was protected in its decision 

by the president’s ideology.  Once President Obama took office, which happened after 

the Court’s decision in the case, the Court did indeed get overturned.  If the Court had 

heard the case in 2009, when the presidency and Congress were controlled by the same 

party and were quite ideologically distant from the Court itself, perhaps the decision 

would have been different. 

 These two scenarios can be portrayed as follows.  The political environment in 

2007, when the Democrats were in control of Congress, is portrayed by Figure 2.1; the 

congressional ideal point is to the left of both the Court and the president.  The Court 

median is more conservative than Congress, and President Bush’s ideal point is more 

conservative than the Court median (these approximations are roughly based on Bailey 

and Maltzman 2009).  Because the president is located ideologically to the right of the 

Court while Congress is to the left, the Court’s preferences are protected.  If the Court 

issues a conservative ruling, which it did in Ledbetter, the president will likely veto a 

congressional override that tries to re-locate the policy to the left, closer to the Court’s 
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ideal point.  The president will prefer the Court’s established policy to any point along 

the scale that is closer to Congress’s ideal point. 

 
Figure 2.1: The Political Environment in 2007 

 
   Congress  Court  President 
 _____|______________|_______|____ 
 
 

On the other hand, Figure 2.2 portrays the institutional positioning after the 

Obama election and further Democratic gains made in Congress in 2008.  The president 

and Congress now essentially shared an ideal point, and the Court was located much 

further to the right than either of the elected branches.  This made the situation for the 

Court much more threatening, as the president and Congress now shared an ideal point.  

The Court’s preferences were no longer protected by a possible presidential veto as in 

2007, and President Obama signed into law the Ledbetter Act. 

 
Figure 2.2: The Political Environment in 2009 

 
     Congress/President   Court  

___|_______________________|______ 
 

  As I suggested above, had the Ledbetter case come before the Court in 2009 

rather than in 2007, perhaps the outcome would have been different because the Court 

may have expected an override of its decision.  This visual portrayal of the chain of 

events in Ledbetter surely suggests that at the very least, the Court should be aware of 

what Congress and the president might do, as the Court appeared to be in Newdow.  

 The section on the Ledbetter case leads me to a discussion of two important 

assumptions I make in this chapter and throughout the rest of this dissertation.  The first 
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assumption is that justices are primarily motivated by their own personal policy goals.  

The second assumption builds upon the first: given that the justices are motivated by 

policy, they attempt to secure those policy goals by anticipating the actions and 

preferences of those around them, including their colleagues on the Court as well as other 

institutions. 

 

Justices as Policy-Seeking, Strategic Individuals 

 My dissertation rests on some basic and important assumptions about the Court 

and its behavior, as well as the behavior of the individual justices.  In this section, I 

explain the two major assumptions.  The first assumption I make is that justices are 

motivated primarily by policy.  Most scholars of judicial behavior will concede that 

justices are motivated, at least in part, by their own political and policy preferences.  

Because the justices enjoy lifetime tenure on the Court, they are able to pursue their own 

beliefs in their decisions.   

 The second major assumption is that Supreme Court justices behave strategically.  

I have already introduced the strategic model of decision making in the SOP context.  

The strategic model has major principle of the attitudinal model at its core: that is, the 

justices are policy-driven, goal-oriented individuals.  That being said, however, they are 

somewhat constrained and influenced by the positions of their colleagues as well as the 

political environment in which they are making their decisions.  In this section, I 

introduce and discuss these two assumptions in depth. 

   

Justices as Policy-Seeking Individuals 
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 The first and perhaps most fundamental assumption to my work is that the justices 

are policy-seeking individuals.  The first scholars to propose and argue that the justices 

are policy motivated were the legal realists.  Often considered to be the pioneer of legal 

realism, Oliver Wendell Holmes (1881) argued that experience, not legal reasoning, was 

the driving force behind legal decisions.  Justices’ decisions are shaped by their world 

view, not by rational consideration of the law.  Frank (1950) also argued that the justices 

are influenced by their socialization during childhood, during which they adopt certain 

values and attitudes.  In other words, judges and legal professionals are not immune to 

the influences that so strongly impact people’s views in their everyday lives.  Pritchett 

(1948) is usually credited with bringing legal realism to political science with his book 

The Roosevelt Court (Epstein and George 1992).  Others who followed the original legal 

realists incorporated the basic principle of his model, that the justices largely followed 

their policy preferences in their decisions, and added their own similar contributions to 

the literature (Schubert 1959; Dahl 1957; Spaeth 1961; Ulmer 1960). 

After the principles of the legal realist model were adopted by political scientists, 

a new extension of the model emerged, known as the attitudinal model.  Originally, the 

attitudinal model was highly psychological in nature, arguing that the justices have 

attitudes that are evoked as a result of certain stimuli in cases (Rohde and Spaeth 1976).  

Later, the attitudinal model became focused solely on the preferences of the justices, 

positing that preferences are the sole explanation behind justices’ decisions.  Segal and 

Cover (1989), for example, argued that the high correlation between the justices’ values 

and voting patterns provides evidence for the attitudinal model.  The purest form of the 

attitudinal model argues that the justices are unconstrained on the bench and given their 
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lifetime tenure, they are able to pursue their policy goals as they choose (Segal and 

Spaeth 1993; Segal et al. 1995; Segal 1997).  As they argued, conservative justices cast 

conservative votes, and liberal justices cast liberal votes; their choices are simply a matter 

of preference. 

 Further evidence that the justices’ main goals tend to revolve around policy can 

be found in places other than their votes on the merits of cases.  For example, consider 

the judicial nomination process.  Although the justices themselves may insist during their 

confirmation hearings that they can completely separate their own politics from the 

decisions they face on the bench, the partisan fervor that surrounds nominations suggests 

otherwise.  There is no shortage of literature on the consideration of ideology and 

partisanship during judicial nominations.  Many students of the judicial appointments 

process have emphasized the importance of partisan considerations during the judicial 

selection process (Segal 1987; Cameron, Cover and Segal 1990; Allison 1996; Nixon and 

Goss 2001; Bell 2002; Binder and Maltzman 2002; Epstein et al. 2006; Epstein, Segal 

and Westerland 2008).  Other scholars argued that the president has to be strategic in his 

selection relative to congressional preferences and/or veto points to ensure a successful 

nomination (Moraski and Shipan 1999; Johnson and Roberts 2005; Nemacheck 2006; 

Rohde and Shepsle 2007; Primo, Binder and Maltzman 2008).   

These studies all revolve around the assumption that because judicial nominations 

are partisan in nature, the ensuing confirmation battles inherently are focused on the 

candidate’s ideology.  If Congress, presidents, and the public all truly believed that the 

justices’ decisions were based upon law, the main concern during confirmation hearing 

would probably be qualifications rather than ideology.  However, the preoccupation with 
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the nominees’ ideology strongly suggests that this is not the case.2  Rather than deciding 

the cases based upon facts and precedent, most scholars and public policy officials alike 

have agreed that the justices are largely motivated by their own ideologies.    

In addition to the nominations literature, other literatures have pointed to the 

importance of the justices’ policy goals as well, remaining consistent with the main 

principle of the attitudinal model.  For example, the literature on certiorari has shown that 

the justices’ policy goals impact the cases that they will select for the Court to hear.  In 

one early example, Schubert (1959) argued that cert choices among the justices were 

rooted in the justices’ ideology, as evidenced by the cases he examined dealing with 

workers’ rights.  Some have argued that the direction of the lower court’s decision is one 

factor that can be used to predict a certiorari decision, again emphasizing the importance 

of ideological considerations (Caldeira and Wright 1988; Perry 1991).  Those who 

support the strategic model relative to cert decisions, as I will explain below, also have 

policy preferences as the underlying assumption (Palmer 1982; Brenner and Krol 1989; 

Boucher and Segal 1995; Caldeira, Wright and Zorn 1999; Benesh et al. 2002). 

In addition, scholars have also shown the importance of policy goals when it 

comes to opinion assignment.  Rohde (1972) argued that the justices are rational actors 

                                                
2 The legal model of decision making, the school of thought that contends the Court bases its decision upon 
precedent, has largely given way to the attitudinal and strategic models.  The original argument was that the 
justices are completely constraint by legal precedent and case facts (Segal 1984).  There are certainly those 
who think that precedent does have an effect, but that it merely serves as a constraint on justices’ policy 
preferences.  That is, the justices would like to vote on policy preferences alone, but their ability to do this 
is mitigated by the existence of a norm of stare decisis or the use of precedent (Epstein and Knight 1996; 
Epstein and Knight 1998). 
 Furthermore, if the justices were completely constrained by precedent, it would be much harder to 
explain why they sometimes choose to overrule precedent (Spriggs and Hansford 2001; Hansford and 
Spriggs 2006).  Furthermore, Pritchett (1941) argued that the legal model cannot be the justices’ main 
model of decision-making, or else we would never see split decisions among the justices.  Perhaps the legal 
model is applied in cases that produce unanimous outcomes, but surely cases with split outcomes cannot 
reflect a legal model of decision-making. 
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who want to locate policy as close to their own preferences as possible; this plays out in 

opinion assignment because the opinion assigner tends to assign the opinion to the justice 

whose policy preference matches his own on the relevant issue.  Other researchers found 

similar results in studies of opinion assignment (Danelski 1968; Ulmer 1970; 

McLaughlan 1972), although Brenner (1982) argued that these scholars were actually 

uncovering fluidity effects in which the opinion assigner was attempting to solidify a 

pivotal or uncertain vote.  Maltzman and Wahlbeck (2004) and Wahlbeck (2006) also 

argued that the chief justice has the advantage of using opinion assignment to ensure 

policy maximization, although there are also other considerations such as solidifying 

fragile conference majorities and addressing organizational needs.  Though Maltzman 

and Wahlbeck (2005) found Rehnquist’s use of the opinion assignment power to be fairly 

equitable, they did point out that for some types of opinions, including important cases in 

which Rehnquist was in the majority, he tended to assign the opinion to colleagues to 

whom he was more ideologically congruent. 

Furthermore, policy preferences have even been shown to matter in the justices’ 

decisions to write separately in cases.  Data from the Burger Court suggest that the 

pursuit of policy goals, though constrained by institutional and strategic factors, is an 

important factor in explaining when justices decide to join a dissent or a concurrence 

(Wahlbeck, Spriggs, and Maltzman 1999).  

 Based upon the evidence presented here, I move forward with the assumption that 

the justices are policy-seeking, goal-oriented individuals.  However, the justices are not 

completely free to act upon their preferences.  As I discuss below, the strategic model 
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argues that the justices are also constrained by the positions of their colleagues as well as 

the political environment.   

 

Justices as Strategic Decision-Makers 

The second major assumption I make, in addition to the assumption that the 

justices are acting upon their preferences, is that the justices are strategic in their actions.  

Stemming from the attitudinal model, which places justices’ policy preferences as their 

primary motivations, is the strategic model.  Like the attitudinal model, the strategic 

model posits that the justices are primarily motivated by their preferences.  However, the 

strategic model also assumes that the justices are aware of and responsive to the 

preferences of those around them.  These preferences of others essentially act as a 

constraint upon their actions. 

There are two main branches of the strategic model of decision-making.  The first 

posits that members of the Court are aware of and influenced by the positions of their 

colleagues.  In their quest to secure their policy preferences, they base their decisions in 

part on the preferences of their peers on the Court.  Their interactions on the Court and 

decisions in cases are influenced by their knowledge of each others’ preferences and 

expectations of others’ behavior. 

The second branch of the strategic model holds that members of the Court are 

aware of the external institutions that make up the political environment in which they 

exist, and they are responsive to the preferences of Congress and the executive in the 

pursuance of their policy goals.  I briefly discussed this part of the strategic model above 

as it pertains to the congressional constraint literature.  Again, the idea is that because the 
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justices face potential overrides from Congress, they may moderate their decisions in the 

face of an ideologically hostile Congress to prevent this from happening.  

In this dissertation, I concentrate on this second subset of the strategic model, the 

external influences on the Court, since my focus is on congressional constraint.  In this 

chapter, however, I discuss both the strategic model in terms of when the justices use it 

among themselves and also when the Court considers external actors.  The discussion 

here serves to emphasize the importance of the strategic model to our general 

understanding of Court behavior as well as to my dissertation. 

 Since Murphy’s introduction of the strategic model to students of the Supreme 

Court decades ago, scholars have explored many stages of the Court’s decision-making 

and have found a great deal of evidence that the justices do indeed behave strategically.  

To begin with, the justices make strategic choices relative to which cases they will take.  

The idea behind the strategic certiorari studies is that the justices may have an interest in 

a particular case reaching (or not reaching) the Court, and often their vote reflects this.  

That is, the justices can choose to deny cert in cases in which they want to uphold the 

status quo, or grant cert to cases in which they want to establish a particular policy.  Perry 

(1991), for example, argued that the justices are forward thinking and engage in 

defensive denials and aggressive grants.  Defensive denials are when a justice votes to 

deny cert in order to uphold the status quo; aggressive grants are when a justice votes to 

grant cert with the hope of overturning the lower court’s decision.  These actions reflect a 

consideration by the justices of their colleagues’ preferences and the likely case 

outcomes.  Others similarly argued that the justices were reversal oriented and strategic in 

their cert decisions (Palmer 1982; Brenner and Krol 1989).  Boucher and Segal (1995) 
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also found evidence of forward thinking justices at the cert decision, as did Schubert 

(1959), Caldeira, Wright and Zorn (1999) and Benesh et al. (2002). 

 Once the Court has granted cert in a case, the justices still have several options for 

how to deal with the case strategically.  Occasionally, they will issue a dismissal as 

improvidently granted, or a DIG.  Hendrickson (2003) found evidence for strategic uses 

of the DIG on the Burger Court.  He found that the Court is more likely to DIG when 

there are fewer amici curiae in the case, when the lower court ruled in a more liberal 

direction, when the vote to grant cert in the first place was close, when the justices split 

their votes at conference for different dispositions on the merits, and finally, if the case is 

a judicial power case. 

 The next step of the Court’s decision process once it has granted cert is to hear 

oral arguments.  Johnson (2004) argues that the oral arguments are too often overlooked 

and that one use of the arguments for the justices can be to learn about the preferences of 

other actors, including various publics and even the justices’ own colleagues.  Following 

oral arguments, the justices have conference discussions, where strategic behavior has 

been documented as well.  For example, Chief Justice Warren Burger often used passing 

at conferences strategically (Woodward and Armstrong 1979; Epstein and Knight 1998; 

Johnson, Spriggs and Wahlbeck 2005). 

 Finally, the justices have been shown to exhibit strategic behavior when it comes 

to many elements of the opinion writing stage, including the process of bargaining and 

accommodation (Epstein and Knight 1998; Wahlbeck, Spriggs, and Maltzman 1998; 

Maltzman, Spriggs, and Wahlbeck 2000).  As I mentioned above, the chief justice will 

sometimes engage in pursuing his own goals when it comes to opinion assignment, but it 
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is a strategic pursuit of those preferences because it is conditional upon a number of other 

factors (Maltzman and Wahlbeck 2004, Maltzman and Wahlbeck 2005; Wahlbeck 2006).  

The justices respond to majority opinion drafts in a manner that will help them secure 

their own policy goals.  Furthermore, when the justices are writing opinions, their 

willingness to accommodate other justices’ requests can be influenced by strategic 

concerns such as the size of the majority conference coalition and the ideological distance 

of the author from the coalition (Wahlbeck, Spriggs and Maltzman 1998).  Furthermore, 

the justices’ decisions to switch their votes in a case also stems from strategic 

considerations (Maltzman and Wahlbeck 1996), as does the decision to write or join a 

separate opinion (Wahlbeck, Spriggs and Maltzman 1999).  Even the decision to hold 

rearguments stems from strategic considerations, since justices choose to hold cases over 

more frequently when they are uncertain about case outcomes (Hoekstra and Johnson 

2003). 

 In sum, a great deal of attention has been given to the justices’ strategic decisions 

from granting cert to its decisions on the merits.  Most of this literature has explored the 

role of the strategic model on the Court itself, when the justices are considering the 

positions of their colleagues.  However, some of the literature on the strategic Court 

explores the roles of the other branches.  Some of this literature focuses on the role of the 

executive branch when it comes to constraint over the Court (Gely and Spiller 1990; 

Eskridge 1991; Eskridge and Frickey 1994; Epstein and Walker 1995; Bailey, Kamoie 

and Maltzman 2005).   

Most of the institutional constraint literature, however, has focused on the role of 

Congress in affecting the Court’s decision-making.  Because Congress does pass 
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legislation to override the Court somewhat frequently (Eskridge 1991), these scholars 

argue that the Court wants to minimize the likelihood of a congressional override and 

therefore is attentive to the preferences of Congress.  In the next section, I focus on the 

literature that explores congressional constraint on the Court, which is a further extension 

of the strategic model of decision making.  I argue that the literature certainly points to 

the existence of such a constraint, since the majority of the existing literature has found 

empirical evidence.  However, I also argue that looking at other, non-merits decisions the 

Court makes is equally as important for finding whether the separation of powers 

influences the Court’s behavior. 

 

Congressional Constraint on the Court 

Though there has been some disagreement among scholars, most of the work that 

has been done on congressional influence on the Court has found evidence that an SOP 

constraint exists.  As I explained above, a number of scholars have presented evidence 

that the Court modifies its decisions on the merits in the face of opposing congressional 

preferences to avoid getting overridden by Congress.  In this section, I outline the 

literature, arguing that because the majority of work has pointed to evidence of the SOP 

model, the separation of powers probably is a constraint upon the Court.  However, the 

sole focus of the scholars I discuss here is on case merits.  Again, I argue that looking at 

the final merits decision of the Court is not the best place to look for evidence of 

constraint. 

If congressional constraint exists upon the Court, it is most likely to be primarily 

conditioned by ideology.  That is, when the institutions are of opposing ideologies, that is 
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when the Court should be most fearful of Congress.  Harvey and Friedman (2004, 2006) 

found that the Court was much more willing to strike down federal legislation after the 

Republican Revolution of 1994.  They argued that this was because Congress became 

more ideologically congruent with the Court during the 1994 elections and therefore the 

Court was less fearful of an override.  This electoral realignment of the legislative branch 

led to significant changes in the Court’s behavior. 

Other scholars also demonstrated that the Court responds to the ideological 

preferences of Congress.  Rohde (1972) argued based upon an empirical study that in 

situations of threat from Congress, the Court tends to have different types of coalitions 

due to its strategic decisions.  Gely and Spiller (1990) found that the Supreme Court is 

responsive to the preferences of both Congress and the president, using two cases as 

illustrations, Motor Vehicle Manufacturers Association v. State Farm Insurance and 

Grove City College v. Bell.  Subsequently, Spiller and Gely (1992) found that the 

Supreme Court was constrained by Congress in its industrial labor relations decisions.  

Epstein, Knight and Martin (2001) argued that the justices could not effectively 

implement their own policy goals in a sustainable way without taking into consideration 

the preferences of the other branches.  They performed a study of constitutional cases at 

the Court, finding that ideologically extreme justices are less responsive to the 

preferences of Congress, but that moderate justices are somewhat accommodating of 

congressional preferences. 

Although these scholars have all found evidence of a model of congressional 

constraint based upon ideological differences, others have produced evidence to the 

contrary, arguing that no such constraint exists.  Segal (1997) found that congressional 
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preferences do not seem to exert any constraint over the justices’ decisions and, rather, 

the location of the justices’ ideological preferences is what determines their votes (but see 

Bergara et al. 2003, who use a different econometric model with Segal’s dataset and 

found support for the SOP model).  Sala and Spriggs (2004) tested competing hypotheses 

based upon the attitudinal model and the SOP model, but their results rejected the SOP 

model.  In their study of overruling precedent, Spriggs and Hansford (2004) also rejected 

the SOP constraint upon the Court, finding instead that the Court tended to be more 

responsive to certain characteristics about the precedent itself.  Hansford and Damore 

(2000) also found mixed results for whether the Court responds to congressional 

preferences in their study of congressional threat, although they did find evidence of 

some constraint in some cases. 

 I argue that one reason for which these scholars may be producing mixed findings 

is that they only look for constraint over the Court in one place: its decisions on the 

merits, the final stage of decision-making on the Court.  If congressional constraint over 

the Court does exist, it may not be most evident at the merits stage.  As Cross (1998) 

argued, it does not make sense for the Court to grant cert to a case if it is simply going to 

default to congressional preferences.  I argue that while the Court may not grant cert in 

some cases of threat, in others, they do grant cert for various reasons.  These reasons 

could include uncertainty about its own preferences or Congress’s preferences, or they 

may also grant cert in a case because of political pressures (this explanation was likely 

the case in Newdow).  In addition, once the Court grants cert to a case, as I argue 

throughout this dissertation, there are other ways for the Court to still avoid deciding on 

the case’s merits, so the Court does not have to screen all cases of threat at the cert stage. 
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 The major flaw in the literature examining the Court for evidence of 

congressional constraint is its focus on decision on the merits.  I offer a contribution by 

expanding this literature beyond its focus on the merits.  I argue that while these scholars 

think the Court will make decisions that compromise its preferences, I ask whether the 

Court will make a decision on the merits at all if it will have to compromise.  These 

scholars only offer one way for the Court to avoid congressional override, which is to 

alter its decision on the merits.  I argue that there is more than one way for the Court to 

avoid an override, which in some cases will involve not deciding in a case or avoiding the 

merits entirely by ruling on a threshold question.  

 In the following section, I turn to a discussion of why the Court might be fearful 

of an override.  This leads to the final section, in which I revisit the premise of my 

dissertation and introduce some brief behavioral expectations based upon what I have 

discussed in this chapter. 

 

Congress, the Court, and Legislative Overrides 

 At the heart of any study of congressional constraint on the Court is that the Court 

has a fear of a congressional override.  If the Court were completely free from any 

concerns about congressional action, it would have little or no reason to be responsive to 

congressional preferences.  Congressional overrides of the Court are not infrequent; one 

well-known study of the Court’s statutory decisions found an average of ten overrides per 

Congress (Eskridge 1991).  Overrides are largely a product of such pressures as public 

opinion, concerns about federal power, and the position of the president relative to 

Congress (Ignagni and Meernik 1994; Clark and McGuire 1996; Meernik and Ignagni 
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1997).  In its decision on whether to issue an override, Congress also pays attention to the 

ideological fragmentation of the Court in its original decision (Eskridge 1991).   

In addition to the Ledbetter example, another example of Congress re-locating a 

policy that the Court established can be found in the Partial Birth Abortion Ban Act of 

2003.  Following the Court’s decision in Stenberg v. Carhart (2000), which struck down 

a partial birth abortion ban in the state of Nebraska, the Republican-controlled Congress 

took up a bill in 2003 to overturn the Court’s decision.  The text of the bill argued that:  

 

“Under well settled Supreme Court jurisprudence, the United States 

Congress is not bound to accept the same factual findings that the 

Supreme Court was bound to accept in Stenberg… Rather, the United 

States Congress is entitled to reach its own factual findings… and to enact 

legislation based upon these findings so long as it seeks to pursue a 

legitimate interest that is within the scope of the Constitution, and draws 

reasonable interest based upon substantial evidence.” 

 

 In this case, Congress was not only directly affronting the Court with its 

disapproval of the Court’s decision, but it completely changed the location of the policy 

with its new bill, outlawing the very policy that the Court had upheld.  The first several 

pages of the bill very clearly explained that Congress believed the Court was mistaken in 

Stenberg and therefore the Court should defer to Congress’ judgment on the matter.  

Whether the Court felt its institutional legitimacy was attacked here is hard to know, but 
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in this case Congress was rather blatantly attacking the decision of the Court by focusing 

on the Court’s wrongful decision for several pages in the beginning of the bill.3 

To assume that the Court is responsive to the preferences of Congress is to 

assume that they know the preferences of Congress.  Members of the Court obtain 

information about the preferences of Congress from various sources.  The justices are 

likely to be aware of congressional overrides and congressional preferences relative to the 

Court based on sources such as the media and the briefs of the parties and amici in the 

case (Epstein and Knight 1998).  Additionally, members of the Court gain information 

about the political environment during oral arguments (Johnson 2004).   

 The literature on congressional constraint has largely focused on two main 

reasons why the Court would want to avoid a congressional override.  The first is that 

once the Court locates a decision at its ideal policy, it prefers to keep the policy there 

rather than have Congress move the policy.  If Congress re-interprets a policy that the 

Court has already decided, they are inherently re-locating the policy from where the 

Court had established.  This results in policy loss for the Court, which is why its members 

would prefer not to be overridden by Congress.  

 The second explanation for why the Court would want to avoid a legislative 

override is to maintain its institutional integrity.  Segal, Westerland and Lindquist (2007) 

argued that the Court’s image could be tarnished when Congress passes an override.  This 

is especially threatening to the Court in constitutional cases, so in these cases, they argue, 

the Court has a particular interest in being responsive to legislative preferences.   

                                                
3 Interestingly, the constitutionality of the Partial Birth Abortion Ban Act was challenged soon after its 
passage.  In 2006 the Supreme Court agreed to hear the case, and in 2007 they upheld the ban.  This was 
probably due to the fact that the membership on the Court had changed between Stenberg v. Carhart and 
Stenberg v. Gonzales, which was the challenge to the ban.  Justices Rehnquist and O’Connor were replaced 
by Justices Roberts and Alito. 
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 Related to the issue of the Court’s integrity and image is its ability to create 

efficacious policy.  Scholars have argued that the Court should be concerned with the 

other branches’ attentiveness and willingness to follow its decisions to ensure that its 

decisions are respected and followed (Epstein and Knight 1996; 1998).  As the literature 

on implementation of Court decisions has pointed out, the policy preferences of varying 

populations affect the likelihood that the policy will be implemented.  This includes 

officials who are charged with carrying out the Court’s policies (Johnson and Canon 

1984, 1998).  Rosenberg (1991) argued that the Court has difficulty actually 

implementing its policies, especially when it faces resistance from a number of places, 

including Congress and other elected officials.  The Court’s interest in creating 

efficacious policy therefore gives it another incentive to maintain attentiveness to the 

other branches’ preferences. 

 In sum, Congress is not afraid to override the Court.  This is the basis for any SOP 

model: Congress is willing to override the Court, and therefore the Court, attempting to 

avoid a congressional override, is accommodating to congressional preferences.  This 

may be out of fear of policy loss or in the interest of maintaining institutional legitimacy.  

Furthermore, in the interest of creating efficacious policy and conditions for successful 

implementation of judicial policy, the Court has further incentive to concern itself with 

the preferences of the legislative branch. 

 

Dodging Conflict: Explaining Constraint through Avoiding Case Merits 

 As I have explained, there is a dearth of literature exploring congressional 

constraint on the Court in any place other than on case merits.  To date, there are only 
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three empirical studies that have looked at any pre-merits stage of decision making for 

evidence of the SOP model of congressional constraint.  Each of these three studies 

focused on the certiorari stage, making a similar argument to mine: that focusing on the 

merits decisions is not the optimal place to find evidence of constraint. 

 First, Epstein, Segal, and Victor (2002) posited that because overriding 

constitutional decisions is harder for Congress than overriding statutory interpretation 

cases, the justices flip into “constitutional mode” when they face an ideologically hostile 

Congress.  That is, the justices accept more constitutional cases to act defensively 

because they have a lower likelihood of getting overridden by Congress in those cases.  

On the contrary, the Court takes more statutory interpretation cases when Congress’ 

preferences are congruent with its own, since there is less of a threat of an override.4 

 Second, Harvey and Friedman (2009) modeled the effect of congressional 

preferences on the Court’s decision to grant cert, and they found that the Court’s agenda, 

specifically in constitutional cases, is influenced by the preferences of Congress.  They 

argued, like I do, that the Court’s discretionary docket gives the justices a lot of leeway 

when they are under congressional constraint, and therefore the existing studies of 

congressional constraint are subject to selection bias since they only focus on the merits, 

the final stage of decision making on the Court. 

 Finally, Owens (forthcoming) also argued that the literature inadequately explores 

congressional constraint since it is limited to merits decisions.  He also studied the 

Court’s cert decisions, although his findings did not produce support for the SOP model. 

                                                
4 Harvey and Friedman (2009) reproduced the Epstein et al. (2002) study using different measures of 
ideology and found that their results did not hold up. 
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 Rather than following these studies and focusing on the cert decisions, I look at 

stages in between the cert stage and the merits stage.  In the next chapter, I look at the 

submission of briefs, the transcripts of the Court’s oral arguments, and the justices’ 

conference discussions for evidence of congressional constraint.  The following chapter 

looks at the Court’s decision to avoid case merits once it has granted cert, and the final 

chapter looks at the individual conference votes of the justices to avoid the case merits.  

Sometimes the Court will rule on a threshold question, like it did in Newdow with the 

standing question.  I argue that some instances of this behavior occur because the Court 

has granted cert to a case, but due to the threat from Congress, the Court ultimately would 

prefer to dismiss the case or issue a decision based on a judicial question rather than the 

case’s merits.   

 

Behavioral Expectations 

 The main contribution of my study is to add further understanding to the literature 

on congressional constraint by not looking at the merits of cases, but rather looking at 

other places.  Most scholars who study the SOP model argue that the Court is influenced 

by congressional preferences in its decisions on the merits.  I argue that rather than 

allowing itself to be influenced on the merits, the Court may choose not to make a 

decision under these conditions.  This argument is based upon the assumptions I offered 

above: that the justices are policy-seeking, strategic actors who want to maximize the 

policy output of the Court.   

The argument I present here and the assumptions upon which it is based lead me 

to a set of behavioral expectations.  In this final section, I outline these expectations.  In 
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the chapters that follow, I offer more specific hypotheses regarding the manifestation of 

these expectations. 

The first expectation is based upon my first assumption, that the justices are 

motivated by their own policy goals.  I argued above that this is the primary motivation 

for the choices that justices make.  Even when they are behaving strategically and 

changing their behavior based upon others’ preferences, the ultimate goal is still to 

maximize the implementation of their policy goals.  This is the basis for my first 

behavioral expectation. 

 

Expectation 1:  Justices are ideological in nature and seek to implement their 

policy goals.  In order to maximize these policy goals, they consider 

congressional views throughout their decision making process.   

 

 Based upon this first assumption, I also assume that this desire on the part of the 

justices to achieve their policy goals will impact their behavior at many stages throughout 

the decision making process, not just in their decisions on the merits.  The Court changes 

its behavior in accordance with the information it has about congressional preferences, 

acting in a strategic manner. 

 

Expectation 2:  The justices obtain information at various stages of the Court’s 

decision making process and subsequently may adjust their behavior.   This will 

impact institutional level decisions and individual level decisions.  
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 These assumptions mirror the assumptions I discussed above: that the justices are 

policy-seeking and that they are strategic.  In the succeeding chapters, I explore various 

stages of the Court’s decision making process to test whether my expectations are correct. 

 The following chapter looks for discussions of congressional views at various 

stages of the Court’s decision process.  Just because the Court has information about 

Congress, however, does not necessarily mean that it allows the information to affects its 

decisions.  The two subsequent chapters explore whether this information about Congress 

has an actual effect on the Court’s behavior. 
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Chapter 3 
 

Uncovering Congressional Constraint on the Court 
 
 
 
 
 
 
 

 In Chapter 1, I discussed the Court’s recent case in Elk Grove v. Newdow (2004).  

During my description of the sequence of events in the case, I pointed out that in both the 

petitioner’s brief and during the oral arguments, the attorneys reminded the Court of the 

recent legislation passed by Congress essentially overturning the Ninth Circuit Court’s 

decision.  I argued that this type of transmission of information about congressional 

views is very common.  In this chapter, I offer a deeper examination of this suggestion, 

that the Court considers congressional views throughout its decision making process.   

 As I explained in the preceding chapters, the main argument of this dissertation is 

that a congressional constraint upon the Court exists, and that rather than looking for this 

constraint on the merits of cases, scholars should instead look at the Court’s decision on 

whether to reach the merits of a case.  In my brief introduction chapter and the theory 

chapter that followed, I presented the idea that the Court has a propensity to behave 

strategically, and therefore the justices may often be considering the preferences of 

Congress in their decisions.  The Court does this in order to maximize its own policy 
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preferences while avoiding a congressional override of its decision, which threatens the 

Court because of the separation of powers.  I argue that scholars have often looked for 

evidence of this but have focused largely on the wrong place: decisions on the merits.  If 

there is truly a congressional constraint on the Court, it will be present at many stages of 

the Court’s decision process, and especially when the Court is deciding whether to reach 

the merits of a case in which it feels under threat from Congress. 

 One assumption that the strategic model makes is that the Court explicitly 

considers congressional views and the probability of congressional reactions to its 

decisions.  In their quest to find evidence of congressional constraint on the Court, 

scholars largely bypass any search for evidence that this is actually true: that the Court 

indeed considers congressional preferences along the way.  In this chapter, I present an 

expository glimpse into several stages of the Court’s decision making, taking note of the 

times when it was documented that the Court is considering congressional views.  I look 

at three stages of decision making on the Court, noting when such mentions of Congress 

are made.  First, I look at the briefs submitted to the Court to see how often the parties or 

amici mention Congress in their arguments.  Second, I turn to the Court’s oral arguments 

and record instances of congressional mentions during the arguments.  Third, I use 

Justice Harry Blackmun’s notes to search records of the Court’s conferences to see when 

the justices discuss Congress in conference.  

The purpose of this chapter is to demonstrate that the Court is at least thinking 

about some elements of congressional preferences during its deliberations.  I find that 

there is evidence in all of these stages of the Court’s decision making process that the 

Court is considering Congress.  I argue that the frequency of congressional mentions in 
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the Court’s briefs, oral arguments, and conference discussions suggests that there is 

indeed a congressional constraint upon the Court.  Consideration of Congress is a 

necessary (though not sufficient) prerequisite for the Court’s behavior to be influenced by 

congressional views.  In other words, consideration of congressional views alone does not 

prove that the Court is under any influence from Congress.  However, it is necessary, if 

congressional views are going to influence the Court, that the Court at least consider 

Congress when making decisions.  This is why I argue that consideration of the 

legislative branch is a prerequisite for influence.  In this chapter, I show that that 

prerequisite does exist.  

 

Constraint and the Court 

 As I stated above, the main argument of this chapter is that there is strong 

evidence that the Court considers the views or possible reaction of Congress.  I show that 

that there are many instances where a discussion of Congress takes place at the Court, 

arguing that this evidence suggests the existence of a constraint from Congress upon the 

Court.  I point to several occasions when Congress is mentioned, suggesting that these 

mentions are evidence of constraint. 

 Other scholars have used a similar approach to the approach I take here, an 

evidence-based expository approach, to point out other constraints upon the Court.  For 

example, one such study is Knight and Epstein’s (1996) examination of the norm of 

precedent, or stare decisis.  Based upon a collection of evidence from different points in 

the Court’s decision making process, they argue that stare decisis is essentially a 
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normative constraint upon the members that keeps them from making decisions based 

entirely upon their political preferences.   

To perform the analysis, they select one case, Edelman v. Jordan (1974) and its 

progeny and then look for evidence of the constraint of precedent in a number of places.5  

They look at the attorney’s briefs submitted in each case, Justice Brennan’s records of the 

justices’ conference discussions, and the opinion itself for discussions of or references to 

precedent.  In each of these stages, they find many appeals to precedent, citing this as 

evidence of a constraint upon the Court.  For example, in the 26 attorneys’ briefs 

submitted in the 13 cases, they found that 20 of them included references to precedent.  

Looking at Justice Brennan’s notes of conference discussions in the same 13 cases, they 

found that all but one of the cases had at least one reference to precedent in the justices’ 

remarks.  Finally, they looked at the Edelman progeny’s opinions and pointed out that the 

number of citations to cases was greater than citations to other authorities in all but three 

opinions.  Furthermore, 80 percent of the arguments used by Brennan and Rehnquist in 

their opinions were based on precedent.   

Based upon all of the evidence they present from the many stages of the Court’s 

decision making, they argue that the behavior they document, consistent references to 

precedent by the members of the Court, is consistent with a norm favoring the use of 

precedent.  Their approach and evidence is comparable to what I present here in this 

chapter, making a similar argument based upon data similar to theirs.   

My argument in this chapter is similar to the argument Knight and Epstein present 

in this article.  As they consistent point out, the certain behaviors they uncover with their 

                                                
5 The progeny cases are Segal and Spaeth’s (1996) formula for testing for stare decisis on the Court.  Their 
method takes one case and then looks at the cases that follow that are similar and that use the findings of 
the first case as the basis for their decisions.  
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collection of evidence are consistent with a norm favoring the use of precedent.  I argue 

here throughout this chapter that the behavior I discuss is consistent with the existence of 

a congressional constraint upon the Court.  I do not make any causal arguments yet about 

whether this constraint affects the Court’s behavior, but I simply argue that it exists.  The 

two chapters that follow do empirically test whether the constraint exists and how it 

impacts the Court’s behavior.  This chapter, however, is simply expository. 

In order for Congress to have any influence on the Court, at the very least, a 

necessary condition is that the Court considers Congress in its decisions.  If the members 

of the Court are not considering Congress whatsoever, then we cannot expect 

congressional views would have any influence on the Court’s decisions.  This 

consideration of Congress can either be explicit or implicit.  Implicit considerations by 

the justices would be nearly impossible to uncover.  Explicit considerations are those, 

like the instances Knight and Epstein highlight, that actually document such 

considerations by the justices.  I argue that the places I examine in this chapter contain 

explicit considerations of congressional views, as documented by the explicit discussion 

of Congress.   In other words, my goal here is to uncover some evidence of the necessary 

condition for congressional influence on the Court: discussion and consideration of 

Congress. 

There are many constraints and factors that go into the Court’s decision making, 

such as political preferences, stare decisis, and strategic considerations such as colleague 

preferences and preferences of other branches.  In this chapter, I focus on the Court’s 

consideration of Congress by looking for simple evidence that Congress is a part of the 

Court’s discussion in some of its cases.  Similarly to the approach Knight and Epstein 
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take, the three sections I present discuss the three stages where I take note of behavior 

that is consistent with the existence of congressional constraint. 

 

Behavior Supporting a Congressional Constraint 

 I drew a random sample of cases from 1979 to 1993.6  Of the 3,325 orally argued, 

full-opinion cases before the Court in Spaeth’s dataset from this time period, I chose 100 

cases.7  I chose the sample size of 100 cases based on Mannheim and Rich (1995).8  They 

stated that statistics from a population of this size can be generalized from a sample size 

of 95 cases with about a 10 percent margin of error.9   

I limited my sampling of cases to this time frame because of data availability.  

Briefs for all Court cases are located electronically on Lexis Nexis beginning in 1979, 

and oral arguments transcripts are transcribed and electronically housed on the Oyez 

Project’s website, also beginning in 1979.  I relied upon Justice Blackmun’s notes for the 

Court’s conference discussions, and he was on the Court through the 1993 term.  The 

notes from his final term on the Court contain considerably less information in his 

conference notes.  Therefore, I chose to end the sample during the 1992 term, before he 

announced his retirement from the Court.  My 100 cases are therefore all from this 14 

                                                
6 I performed the random sample using Stata 10.1’s “sample” command. 
7 This meant I kept the observation if analu was equal to 0 or 1 and if the dec_type was equal to 1, 
according to Spaeth’s coding scheme. 
8 In case any of the sources I used were missing any of the data, I chose to collect 100 cases rather than 95.  
This did turn out to be the case: two of the cases did not have any briefs located in Lexis Nexis, and one of 
the cases was missing both its oral argument transcript and conference notes from Blackmun’s file.  
Therefore, I ended up with a sample size of 98 or 99 rather than the full 100 cases. 
9 As I explained above, to examine the appeals to precedent in their article on stare decisis, Knight and 
Epstein picked one case, Edelman v. Jordan (1974), and its progeny. Their total sample size was Edelman 
and its 12 successors, which gave them 13 cases all together.  In each subsequent section of their paper, 
they used these same 13 cases to look for appeals to precedent at various stages of the process.  Rather than 
focusing on a single case and its progeny, I choose to focus on a larger sample size and to select the sample 
randomly, making the conclusions more generalizable. 
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year period.  The number of cases from each term range from five cases from the 1982, 

1988, and 1990 terms to 16 cases from the 1983 term. 

The first focus in looking at the briefs, oral arguments, and conference discussions 

was to simply count the number of cases out of the 100-case sample in which Congress 

was mentioned.  I do present more detailed statistics below, but first I offer a general 

overview in Figure 3.1.   

 

[Insert Figure 3.1 Here] 

 

The place with the most frequent discussion of Congress is in the briefs.  Almost 

every case in my sample had at least one brief with a mention of Congress.  Oral 

arguments also have a high frequency of discussion of Congress.  Finally, conference 

discussions feature a regular discussion of Congress, although not to the same extent as 

the other two places.  I will discuss these results in much more specific detail in the 

sections that follow. 

One potential argument that could be made here is that the mentions of Congress 

are actually mentions of congressional intent, rather than discussion of current 

congressional preferences or likely congressional action.  While I think this is largely 

true, I argue that these cases are not black and white, and often a discussion of 

congressional intent may be implicitly a discussion of whether Congress may react if they 

see the Court interpreting a bill in a way they did not intend for it to be interpreted.  I 

discuss this issue more at length in the conclusion section. 
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Briefs 

I expect to find evidence of congressional constraint on the Court in the briefs 

submitted in the case.  As many scholars have argued, briefs are an important source of 

information for the justices.  This includes both the parties’ briefs as well as amicus 

briefs.  Those who have studied party briefs at the Court argue that they provide 

information to the Court that the Court sometimes incorporates into its opinions (Spriggs 

and Wahlbeck 1997), attempting to influence what facts and legal rules the Court 

considers while it is deciding a case outcome (Knight and Epstein 1996).   

Few scholars have examined the role of party briefs at the Court.  More 

frequently, students of the Court chose to look at the effect of amicus briefs on the 

Court.10  Scholars who studied amicus briefs mostly argued that the purpose served by 

amicus briefs is to provide information to the Court (McGuire and Caldeira 1993; Spriggs 

and Wahlbeck 1997; Hansford 2004; Collins 2004).  Similarly, others also took the 

position that amicus briefs can provide important cues to the justices regarding the legal 

and societal importance of cases (Tanenhaus et al. 1963; Ulmer 1984), particularly in the 

civil rights cases, in which the affected parties often do not find success in the elected 

branches (Vose 1959; Cortner 1968).  Finally, amicus briefs play an important 

informational role at the Court, providing information to the justices such as the 

preferences of enacting legislatures, the states, the president, the American public, an/or 

current legislations (Barker 1967; Epstein and Knight 1998; Epstein and Knight 1999). 

This last point is especially important because of its implication for my argument.  

Beyond simply providing information to the Court, the briefs, whether they are attorneys’ 

                                                
10 I choose to include both amicus briefs and party briefs in my analysis.  Since the members of the Court 
presumably read all briefs associated with a case, it is important to include both types. 
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briefs or amicus briefs, also might be signaling to the justices information about 

congressional preferences.   

One example of a party sending a signal to the Court is in Wisconsin v. Mitchell 

(1993), a case dealing with the legality of increasing sentencing for hate crimes.  Of the 

30 briefs submitted in the case, 21 mentioned Congress.  One of these briefs was actually 

submitted by several members of Congress, led by Rep. Charles Schumer (D-NY).  In the 

first line of the brief, the members told the Court that they were considering a bill that 

was relevant to the topic of the case.  The brief started by announcing that “The United 

States Congress is now considering legislation that would enhance the sentences of 

criminals who commit hate crimes.”  Even some of the other parties’ briefs, such as one 

submitted by the Anti-Defamation League and other interest groups, made mention of the 

legislation under consideration in Congress: “The Mitchell decision, which improperly 

relies upon R.A.V. v. City of St. Paul, Minnesota, U.S., 112 S. Ct. 2538 (1992), has cast 

doubt, not only on similar penalty enhancement statutes now in effect in 25 other states 

and the District of Columbia, but also on proposed federal hate crime legislation 

presently under consideration in Congress.”  A third brief, this one filed by several states, 

reminded the Court that Congress had recently legislated on this issue: “Congress itself 

responded to this phenomenon when it enacted the Hate Crime Statistics Act of 1990.”  

Presumably, they added this information into their briefs because they think it may have 

impacted the decision made in the case.   

When parties and amici mention Congress in their briefs, they must expect that 

there is at least potential for the Court to be influenced by this information they are 

transmitting about Congress, or they would not bother to include the information.  I do 
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not argue that this transmission automatically has the effect that they want it to, but 

rather, it is a sign that the Court may ultimately be influenced by this information. 

To gather the data from the briefs in these cases, I performed a search for all the 

briefs in each case in Lexis Nexis Academic.  The Lexis Nexis database has all the briefs 

submitted to the Court in major cases before 1979 and all the briefs from every case since 

1979.  I searched under each case name, counted the number of briefs in each case, and 

then performed a search within those results for mentions of Congress.  I took note of 

both how many briefs were filed in each case as well as how many of those briefs had a 

mention of Congress.11  This allowed me to create another observation recording the 

proportion of briefs in a case that mentioned Congress.  The search includes all briefs in a 

case, including the attorneys’ briefs as well as amicus briefs.  Briefs were missing in 

Lexis Nexis in two cases, leaving me with a 98-observation dataset. 

 In the 98-case sample of cases with briefs, the total number of briefs submitted in 

the cases ranged from one to 53, with an average of ten briefs submitted per case.  There 

were two cases with only one brief submitted in my sample: Lyng v. Payne (1986), a case 

about farmers’ eligibility for emergency government loans, and Sullivan v. Hudson 

(1989), a case about awarding attorney’s fees in a Social Security case.  The case with the 

highest number of briefs submitted (53) was Sony Corporation v. Universal City Studios 

(1984), which dealt with the question of copyright infringement involving Sony’s newest 

video tape recorders.  The second highest number of briefs submitted was 30 in 

Wisconsin v. Mitchell (1993), a case questioning the constitutionality of increased 

                                                
11 The search term I used was “Congress.”  This also pulled up the word “congressional.”  I did not perform 
searches for mentions of either chamber individually, thinking that the real threat to the Court comes from 
Congress as a whole, not from either house in isolation. I assumed it was unlikely that the Court would be 
considering either chamber in isolation. 
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sentences for hate crimes.  The wide range in the number of briefs submitted makes sense 

due to the range in salience of the cases.  

The first interesting thing to note is that of all the briefs I examined here, only five 

of the cases had no mention of Congress in any of the briefs.  That is, out of 98 cases 

total, 93 of the cases mentioned Congress in at least one of the briefs submitted.  This is a 

substantial majority with some mention of Congress.  Furthermore, all five of these cases 

were constitutional cases.  This makes sense given that much of the discussion of 

Congress in the briefs is probably about congressional intent.  

 In addition to looking at the total number of briefs with mentions of Congress, I 

also recorded the total number of briefs that mentioned Congress as a proportion of all 

the briefs submitted in the case.  I divided the number of briefs that mentioned Congress 

by the total number of briefs submitted in each case.  The resulting number ranged from 

zero (in five cases) to 100 percent (in 25 cases).  In about a quarter of the sample, in other 

words, every brief submitted made a mention of Congress.  On average, the proportion of 

briefs in a case that mentioned Congress was about 71 percent.   

One factor that is important to consider is whether statutory and constitutional 

cases might be different from one another with regard to the number of mentions.  To 

overturn the Court’s decision in a statutory case, Congress has to simply pass further 

legislation.  To overturn the Court’s decision in a constitutional case, however, the 

burden is much higher because it would require amending the Constitution.  Because the 

Court is more likely to feel under constraint from Congress in statutory interpretation 

than in constitutional cases, therefore, I divided the sample into constitutional and 

statutory cases.  Figure 3.2 shows the breakdown of the proportion of briefs submitted in 
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statutory vs. constitutional cases.  Of the constitutional cases, which comprised 27 cases 

out of the 98, the average proportion of briefs with congressional mentions in a case was 

53 percent, or just a little over half.  Out of these 27 cases, 22 had at least one brief 

submitted with a mention of Congress.  In the statutory cases, the average proportion of 

briefs per case with a mention of Congress was 78 percent.  

 

[Insert Figure 3.2 Here] 

 

In addition, 100 percent of the statutory cases had at least one brief submitted 

with a mention of Congress.  To test whether there was a statistical difference between 

the proportion of briefs with a mention of Congress in statutory vs. constitutional cases, I 

performed a difference of proportions test.12  The p-value was .018, meaning that there is 

indeed a significant difference in the mentions of Congress in briefs in statutory cases vs. 

constitutional cases. 

This is not a surprising finding that the briefs in statutory interpretation cases rely 

more heavily on references to Congress.  This makes sense given that the Court is 

probably more likely to refer to congressional intent in statutory interpretation cases, 

since in constitutional cases, the Court is not necessarily beholden to congressional intent 

in the same way that it is in statutory cases.  Still, however, the fact that the average 

constitutional case has mentions of Congress in over 50 percent of its briefs suggests that 

the references may not be just to congressional intent, but also to congressional 

preferences more generally. 

                                                
12 To perform this test, as well as difference of proportion tests I use later in this chapter, I used Stata 10.1’s 
“prtest” command. 
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Finally, to test whether the ideological distance of Congress from the Court 

affected the number of briefs with a mention of Congress, I ran a simple correlation 

between the ideological distance between Congress and the Court (using Bailey’s 2007 

cross-branch ideology scores) and the proportion of briefs with a mention of Congress.  I 

expected that as the ideological distance was higher, there might be more mentions of 

Congress in the briefs, with the relevant parties mentioning Congress to remind the Court 

of the potential for an override.  The correlation was .20, with a significance of .046.13  

This is consistent with what I would have expected: the ideological distance between 

Congress and the Court appears to have an effect on how frequently the briefs submitted 

to the Court mention Congress. 

 In sum, the consistency with which parties and amici mention Congress in their 

briefs submitted to the Court certainly suggests that a congressional constraint exists.  

The fact that the mentions appear in so many briefs is a strong sign that the parties do 

think the Court considers Congress in its decisions.    

 

Oral Arguments 

In addition to looking at the briefs submitted in each case, I also argue that 

another place where evidence of congressional constraint might be found is in the Court’s 

oral arguments.  Some work has already been done on this topic, primarily by Johnson 

(2004).  Johnson argues that oral arguments serve several purposes for the justices, 

including, for example, exploring their options for building winning coalitions in cases.  

Furthermore, the justices use the oral arguments to discover the preferences and likely 

reactions of other institutions, such as Congress and the executive branch.  Johnson 
                                                
13 I tested this by using “pwcorr, sig” in Stata 10.1. 
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comes to this conclusion by examining oral argument transcripts and noting when 

Congress or the executive branch is mentioned during the arguments.  He provides 

several examples from the oral argument transcripts of the justices and the attorneys 

discussing the legislative branch. 

At the heart of this analysis is an assumption that the Court is seeking information 

about Congress because the justices want to avoid a potential conflict with Congress, who 

might ultimately react to the Court’s decision.  Because the justices are wary of a 

potential reaction from Congress or the executive branch, they will try to learn about the 

preferences of these outside actors, taking those preferences into account while they 

make a decision in each case.  Because there is a great deal of information presented to 

the justices during oral arguments, this is the perfect opportunity for them to obtain this 

information. 

 I argue that oral arguments are yet another place where we might find the justices 

inquiring about congressional preferences, or where the parties will choose to submit 

information regarding Congress to the justices because they think it might influence the 

Court’s decision.  The arguments are the second place I analyze, using the same sample 

of 100 cases I discussed in the briefs section.  One of the cases was missing its oral 

argument transcript on the Oyez website, so this section has a sample size of 99.  I 

recorded an indicator variable for cases in which “Congress” was mentioned at least 

once.14 

                                                
14 For the oral arguments data, I searched for each case on the Oyez Project’s website, 
http://www.oyez.org/, where transcripts of the Court’s oral arguments post-1979 are housed, then I 
searched the transcripts for at least a single appearance of the word “Congress,” which also pulled up the 
word “congressional.”  Again, I did not search for mentions of either chamber separately, but rather 
Congress as a whole. 
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 Out of the 99 cases in the sample, 71 had at least one mention of Congress during 

its oral argument, either by one of the attorneys arguing the case or by one of the justices.  

This constitutes a clear majority.  These findings echo the findings from looking at the 

briefs: in most cases, the Court is at least considering congressional views during oral 

arguments.  

Like in the previous section, I broke the sample into constitutional and statutory 

cases and found that again, the tendency to discuss Congress during oral arguments was 

higher in statutory cases.  Of the 71 cases where Congress was discussed at oral 

arguments, 57 of these were statutory interpretation cases.  The remaining 14 cases were 

constitutional cases.  This was out of a total 27 constitutional cases, meaning that 

Congress was mentioned in about half the constitutional cases.  Given what I discussed 

previously, this is not surprising: the Court is more likely to discuss congressional intent 

in statutory cases than in constitutional cases.  This is made clear by Figure 3.3, which 

shows the number of mentions of Congress during arguments in constitutional vs. 

statutory cases. 

 

[Insert Figure 3.3 Here] 

 

As I did in the briefs section, I also performed a difference of proportions test to 

test for whether the mentions of Congress during oral arguments in constitutional vs. 

statutory cases were statistically significant.  The p-value was .018, meaning the 

difference is significant.  Again, this is not surprising that discussion of Congress in 
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statutory cases is significantly higher, since the potential threat for override is higher in 

statutory cases.   

Finally, I tested the correlation between the number of mentions of Congress 

during arguments and the ideological distance from Congress.  I expected that as the 

distance between the Court and Congress grew larger, the parties and justices would be 

more likely to discuss Congress during arguments.  This expectation is based on an 

assumption that the Court fears congressional overrides when Congress is more 

ideologically distant.  The correlation was .148, which is the direction I would have 

hypothesized, but is not significant (p=.14).15 

 The search I performed in the oral arguments transcripts included comments made 

during arguments by the parties’ attorneys themselves as well as the justices.  Since it has 

been shown that the Court uses oral arguments primarily for information gathering, if 

there is a congressional constraint on the Court, it would not be surprising to find the 

justices asking questions during arguments about Congress.  Similarly, the parties would 

be likely to mention Congress during the arguments if they think it might help sway the 

justices’ ultimate decision in their favor.  The consistency of discussion of Congress 

during oral arguments, then, is highly suggestive of this constraint upon the Court.  

 I do not argue here that the use of information regarding Congress was 

particularly effective at persuading the justices, but at least that the presence of such 

consistent discussion of Congress is strongly suggestive of a congressional constraint 

upon the Court.   

 

Conference Discussion 
                                                
15 I tested this using “pwcorr, sig” in Stata 10.1. 
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The final place I look for evidence of a congressional constraint is in the private 

conference discussions of the justices.  In conference, which takes place following oral 

arguments, the justices discuss the major points in the case and each of them says how 

they will tentatively vote, although sometimes they may choose to pass instead of cast a 

vote if they are unsure about their vote (Johnson, Spriggs, and Wahlbeck 2005).  The 

established norm for conference voting is that the chief justice discusses the case and 

casts a tentative vote first, with the most senior justice following, and continuing around 

all the justices in order of seniority down to the most junior justice (Perry 1991; Johnson, 

Spriggs, and Wahlbeck 2005).  The justices take notes on each other’s points and 

expected votes.  

 As I discussed above, Knight and Epstein (1996) incorporate conference 

discussions into their analysis of stare decisis.  They argue that the justices’ incorporation 

of precedent into their arguments during conference provides evidence for the norm of 

stare decisis.  Johnson (2004) dovetails off of this discussion to argue that incorporation 

of material that the justices heard in oral arguments into conference discussion means that 

the oral arguments are indeed useful as an informational tool for the justices. 

 I offer a similar argument, asserting that if the justices incorporate information 

about Congress into their discussion in conference, it provides further evidence of 

congressional constraint.  In conference, the justices are in private and formulate their 

own arguments and discussion, unlike during the briefs stage and in oral arguments, 

when the arguments are often formulated by others and the justices may or may not take 

them into account.  In the conferences, on the other hand, any discussion of Congress was 

instigated by the justices themselves as part of their argument or their discussion of the 
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case.  The fact, then, that they are discussing Congress there certainly is in line with the 

existence of some congressional constraint. 

For the data from the justices’ conference discussions, I relied upon Harry 

Blackmun’s notes, which are located at the Library of Congress.  Blackmun took notes at 

each conference onto a sheet of paper that was divided into sections, each labeled with 

another justice’s name.  In each case and under each justice’s name, he recorded the 

initial vote of the justice to affirm “+”, reverse “-”, or other (“DIG” or “moot”, for 

example).  He also recorded the main points of each justice’s comments.  Sometimes, if a 

justice agreed with a justice who spoke before him or her, the notes would say “agree 

with WJB” or another justice, for instance.  This would simply mean that the justice was 

echoing what had been said before by another justice.   

I recorded which cases featured at least one justice mentioning Congress in his or 

her discussion of the case.  I also recorded which justices were the ones who actually 

made the comment.  Figure 3.4 breaks down the number of mentions of Congress by each 

justice.  Some of the justices mention Congress more than others; Justice Stevens in 

particular mentioned Congress more than any other justice.  Justice Marshall, on the other 

hand, did not mention Congress in any of the cases in my sample.  The rest of the justices 

fell somewhere in between those two, with both chief justices and Justice Brennan 

following Stevens for most frequent mentions.  Again, the time frame here is from 1979-

1993. 

 

[Insert Figure 3.4 Here] 
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 The data from the conference discussions are as follows.  Out of the same 100-

case random sample, 99 of the case files in Harry Blackmun’s papers contained his notes 

from the justices’ conference.16  In 23 of these 99 cases, Blackmun recorded at least one 

justice mentioning Congress.  This is almost a quarter of the sample.  Of these 23 cases, 

only two are constitutional cases.  This follows the trend that we have seen in the first 

two sections: in statutory cases, the justices discuss Congress more than they do in 

constitutional cases.  The difference in proportions test for discussions in these two types 

of cases produced a p-value of .013, again emphasizing this difference.  The difference 

can further be understood by looking at Figure 3.5, which against breaks the cases down 

in statutory and constitutional cases.  This graph shows the total number of mentions 

during conference in each type of case.  Consistent with what we have seen before and 

what I have discussed here, it is unsurprising that it is higher for statutory cases than 

constitutional. 

 

[Insert Figure 3.5 Here] 

 

 Finally, I tested the correlation between the ideological distance between the 

Court and Congress and whether the justices discussed Congress in conference.  Once 

again, I expected that perhaps when the Court and Congress were more ideologically 

opposed, the Court would discuss Congress more frequently due to its fear of an override.  

The correlation was .085, with a p-value of .4.17  The lack of significance here, however, 

                                                
16 The same case was missing Blackmun’s notes from the conference as well as the transcript from the oral 
arguments.  This case was Harlow v. Fitzgerald (1982). 
17 I tested this using Stata 10.1’s “pwcorr, sig” function. 
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could be due in part to the small sample size of cases in which the justices actually talked 

about Congress. 

The fact that the justices did not tend to discuss Congress as frequently during 

conference as during the other two stages is not surprising.  By the time they get to 

conference, they have been provided with all of the information in the case, and have at 

least tentatively decided how they will vote in the case.  It may be that they have already 

been influenced by Congress’ preferences, which they learned about from reading the 

briefs as well as during the oral arguments.   

 Before concluding the section on conference discussions, I should note that the 

number of times the justices talked about Congress during conference is probably 

underrepresented here.  This may be why I did not find a significant relationship between 

the ideological distance variable and the discussion of Congress in conference.  There are 

several reasons for which the deck is stacked against finding discussion of Congress in 

Blackmun’s conference notes.  The first is that the notes provide what is probably a 

minimal representation of topics actually covered in the conference.  Although 

Blackmun’s notes are rather thorough, at times he only wrote a “+” or “-” under a 

justice’s name as shorthand for whether the justice initially voted to affirm or reverse, 

without further discussion of that justice’s argument.  Presumably, then, the discussion 

was more at length than Blackmun’s notes suggest, and it is possible that some of these 

topics of omission included a discussion of Congress. 

 The second reason for which my use of the conference notes may under-represent 

the discussion of Congress is that because the notes are Blackmun’s notes, his own 

comments are left out from conference notes.  This is why Blackmun does not appear on 
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Figure 3.4.  As I explained above, each piece of paper on which he took notes at 

conference is divided into eight sections, one for each of the other justices, where he 

recorded the main points of each justice’s discussion.  He did not take notes on his own 

comments, so they are not included on this sheet. 

 A third reason is that several times Blackmun would note during a discussion that 

the justice is “with CJ” or “with WJB,” meaning that justice agreed with whatever points 

the Chief Justice or Justice Brennan had just made, for example.  In some of these cases, 

the justice had made several points, including a point about Congress, so it was difficult 

to tell whether the follow-up comment had to do with Congress.  I noted a couple of 

occurrences where this was probably the case, but to avoid making any false assumptions 

I did not include those in the figures I report in Figure 3.4.  

 

Discussion 

 The account that I provide here of the amount of attention that the Court pays to 

Congress is meant to highlight the possibility of a congressional constraint.  My argument 

came in three parts: first, the fact that almost all the cases in my 100-case random sample 

had briefs in which the parties and amici discussed Congress is highly suggestive of a 

congressional constraint upon the Court.  We can conclude at the very least that because 

the parties include information about Congress in their briefs, they at least hope this 

information might help to sway the Court.  If they expected information about Congress 

to have no impact, there would be no reason for them to include this information with 

such regularity. 
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 Second, during oral arguments, there was also a great deal of discussion of 

Congress.  Here, my argument echoed that of Johnson (2004), that the Court uses oral 

arguments to obtain information about Congress.  Both the justices asked questions and 

the parties offered information about Congress, suggesting that this would at least be a 

component of their decision calculus in the case. 

 Third, in the conference discussions, the justices continued to have discussions 

about Congress.  Because the conference discussions are private and all points and 

arguments are brought up by the justices themselves, this may be the strongest argument 

for the congressional constraint.  This shows that the justices incorporated the 

information they had obtained about Congress and brought it into their own calculations 

in the case.  This evidence is highly suggestive that the Court indeed does take Congress 

into account when making its decisions. 

One argument that could be made, as I briefly mentioned earlier, is that when the 

justices mention Congress in these different places, they are talking about congressional 

intent, which would mean their discussion is of a previous Congress’s preferences rather 

than the current Congress’s.  This is probably true for some, and perhaps even most of, 

the mentions of Congress.  However, I do not believe that a discussion of whether they 

are talking about intent or whether they are talking about current preferences can be 

portrayed as black and white.  It is highly plausible that when the Court talks about intent, 

they are afraid that if they interpret the law in a different way than the way that Congress 

intended, then Congress might react.  In this case, the discussion of concern over 

congressional reaction is implicit in the discussion of congressional intent.   
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The blurred line between intent and congressional preferences is especially likely 

in two situations: first, if Congress passed the law recently, it therefore might be likely to 

react again.  This would be consistent with Hansford and Damore’s (2000) argument that 

the likelihood of Congress reacting to a Court interpretation of one of its laws decreases 

over time.  Second, if the current Congress and the Congress that passed the law 

originally are of approximately the same ideology, it might also be more likely that 

Congress will react if it sees the Court interpreting the law in a way that it does not agree 

with.  It would be as though the current Congress its past ideological counterpart by 

ensuring the Court is interpreting the bill as it intended.  Testing either of these 

hypotheses is beyond the scope of this chapter, but it would be an interesting avenue for 

further research. 

 I would like to stress again that I am not arguing that the Court is effectively 

swayed or influenced by the many discussions of Congress along the way.  The 

methodology I have in this chapter is expository and is not sufficient to draw any 

conclusions about how the Court reacts to or is affected by the information they received 

about Congress.  A more empirical, causal analysis is necessary to draw these 

conclusions, which is what follows in the next two chapters.  Rather, the argument I make 

here is that the evidence I present in this chapter is strongly suggestive that there is a 

congressional constraint upon the Court.   
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Figure 3.1.  Summary Statistics: Mentions of Congress in Briefs, Conference, and 
Oral Arguments Out of 100 Cases 
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Figure 3.2: Average Proportion of Briefs with Mention of Congress 
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Figure 3.3: Proportion of Cases That Mention Congress During Oral Argument 
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Figure 3.4.  Mentions of Congress by Individual Justices in Conference Discussion, 
According to Justice Harry Blackmun’s Conference Notes 
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Figure 3.5: Proportion of Cases That Mention Congress in Conference 
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Chapter 4 
 

Institutions in Conflict:  
Examining Court Decisions to Avoid Case Merits 

 
 
 
 
 
 
 

 As I have discussed in earlier chapters, most scholars who study congressional 

influence on the Supreme Court look for evidence only at the merits stage of the Court’s 

decisions.  These separation of powers (SOP) studies look at whether the preferences of 

Congress influence the Court’s decisions on the merits.  These examinations have found 

mixed results as to whether the Court accounts for legislative preferences.  The evidence 

I provide in this chapter changes the terms of the debate from final decisions on the 

merits to preliminary decisions.  I argue that if congressional preferences are a 

component of the Court’s decision making on the merits, then this will be true for earlier 

stages of the Court’s decision making as well.  The fact that scholars completely ignore 

the earlier stages may explain why they have found mixed results on whether 

congressional constraint exists. 

 In the previous chapter, I introduced a necessary condition for congressional 

influence on the Court: there is a consistent discussion at the Court of the legislative 



 

 

70 

branch.  This is true in most briefs submitted to the Court, during the oral arguments, and 

even during the justices’ private conference.  In this chapter, I introduce a multivariate 

examination of the Court’s decisions, looking for statistical evidence of an effect of 

congressional constraint on the Court’s decisions.  Now that I have shown that the Court 

does consider Congress consistently in its consideration of a case, I answer the question 

that follows: does this consideration actually lead the justices to alter their behavior in the 

face of an oppositional Congress? 

 Specifically, I look at Supreme Court cases that the Court has granted cert to see 

if the Court follows through and actually decides the case on the merits.  Once the Court 

has granted cert to a case, it has several options for how and even whether it will decide 

the case on the merits.  Some instances of Court behavior (for example, the Newdow case 

discussed in the introduction chapter) suggest ulterior motives for the Court’s decisions at 

this stage.  I explore this stage of decision making to see if there is systematic evidence 

that the Court considers more than the legal issues at stake when it decides on a case.  I 

empirically test to see under which circumstances the separation of powers system may 

influence the Court to change its behavior.  

I argued previously that the Supreme Court, when under threat from Congress, 

may be likely to use agenda setting powers to avoid a situation in which Congress might 

override its decision.  The Court’s ability to set its own agenda is one of the most 

important policy-making powers that it has.  Thanks to the Judiciary Act of 1925, 

members of the Court have a discretionary docket, allowing them to select which cases 

they will decide each year.  Furthermore, once the Court has granted certiorari to a case, 
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they can dismiss the case as improvidently granted (DIG) and effectively toss out the 

case, despite having granted cert.   

In addition, the Court decides which issue(s) it will address in each case.  The 

Court can select which of the issues on the merits of the case it will decide, and it can 

also decide not to reach the merits of a case, but instead to rule on a threshold question.  

The Newdow case, as I explained earlier, provides an example of this: the Court chose to 

rule on the issue of standing rather than addressing the merits of the “Under God” phrase 

in the pledge.  In McCardle, the Court chose to dismiss the case entirely, not issuing any 

ruling in the case at all.  Through its ability to DIG a case or rule on judicial power rather 

than merits, the Court still can sidestep the merits of a case it does not want to address at 

any time, regardless of whether it has already granted cert in the case.  This is the focus 

of this chapter: the Court’s decisions to sidestep cases in which it has already granted 

review.  I offer one explanation that has not yet been explored in the literature: the Court 

chooses to strategically dodge cases in which it fears an override or a rebuttal from 

Congress. 

This chapter begins with a discussion of another Court case where the Court 

chose to avoid the merits of a case, DeFunis v. Odegaard (1974).  I argue that the Court 

feared a backlash and dodged the merits, hoping to avoid a highly controversial ruling.  I 

then present an empirical study of decisions on the Burger Court in which the Court 

sidestepped the merits of a case by DIGing or ruling on a threshold question.  Finally, I 

discuss and interpret the results. 

  

Dodging Conflict: The Supreme Court and DeFunis v. Odegaard  
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In 1974, the Supreme Court issued its holding in DeFunis v. Odegaard, another 

example of a high-profile, controversial case in which the Court chose to avoid ruling on 

the merits.  Marco DeFunis was a white applicant to the University of Washington law 

school in 1971.  The class had roughly 1,600 applicants, of which 150 were admitted.  

During the first step of the admissions process, the admissions committee calculated a 

grade-point average for each individual based upon his or her college grades and LSAT 

results.  The top applicants according to this test were automatically admitted, comprising 

part of the admitted class.  After that, the remaining applicants were divided into two 

groups: minorities and non-minorities.  Because the law school wanted to increase the 

proportion of minority students in its student body to ultimately help increase the 

representation of minorities in the legal profession, a number from each of these two 

groups was selected without comparing performances across groups (Posner 1974).  That 

is, the admissions committee took the top applicants from each of the groups, minorities 

and non-minorities. 

DeFunis was one of the individuals who was not automatically admitted in the 

first round of admissions, was a part of the non-minorities group, and then was rejected.  

From the group of minorities, the school selected 37 students, 36 of whom had a lower 

expected grade-point average than DeFunis.  Following this decision, DeFunis sued the 

law school, arguing their admission process violated the Equal Protection Clause of the 

Fourteenth Amendment and gave preferential treatment to minorities.  DeFunis brought 

suit for injunctive relief against the university, and the trial court agreed with him, issuing 

an order for his admission to the first-year class.  After a lengthy appeals process, 

including a reversal by the Washington Supreme Court, the case was granted cert by the 
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United States Supreme Court.  By the time the Court took the case and heard oral 

arguments, DeFunis was in his last year of law school and was just a few months away 

from graduating.  Furthermore, the university was prepared to let him graduate after he 

completed his final term, since he had completed all of the requirements for graduation 

(Posner 1974).  

 At oral arguments, counsel for the university told the justices that regardless of 

the outcome in the case, DeFunis would be permitted to graduate.  In light of this 

information, the Court’s ruling in the case was that due to the fact that the university was 

about to grant DeFunis a diploma, the courts no longer had jurisdiction over the case 

because it was moot. There was no longer a dispute between the petitioner and the law 

school that the courts needed to resolve.  The majority, comprised of justices Burger, 

Stewart, Blackmun, Powell, and Rehnquist, delivered a per curiam opinion. 

 There were two dissenting opinions filed in the case: one written by Justice 

Brennan and joined by Justices Douglas, White and Marshall, and the other written by 

Justice Douglas.   In his dissent, Justice Brennan argued that because the case held great 

social significance, the Court should still issue a ruling on the merits rather than on the 

mootness question. Furthermore, he argued that failure to adjudicate the matter would 

surely result in another similar case eventually returning to the Court.  This turned out to 

be correct, as it was only a few years before the Court issued its famous ruling in Regents 

of the University of California v. Bakke (1978).  Justice Douglas filed a second dissenting 

opinion arguing that the case should be remanded for a trial on another question: whether 

the law school aptitude test was unfairly discriminatory against disadvantaged minorities. 



 

 

74 

 This occurrence of events at the Supreme Court exposes the fact that there is often 

ambiguity in the Court’s decisions when it comes to the issue of mootness, just as there 

was with the issue of standing in Newdow as I previously discussed.  How does the 

Court decide when to issue a ruling on the merits or when to rule on a judicial power 

issue such as mootness?  As Perry (1991) argued, “The concepts of mootness, ripeness, 

and standing are surely among the most poorly defined, imprecise, and easily ignored 

concepts in jurisprudence” (107).  Whether or not a case should be considered moot can 

often be uncertain; the fact that the dissenting opinions in DeFunis and Newdow called 

for a ruling on the merits while the majority opinion ruled on mootness and the question 

of standing, respectively, demonstrates that even within cases, the answer is not always 

clear.  The justices sometimes disagree among themselves as to whether a case should be 

decided on a threshold issue rather than the merits.   

In some cases before the Court, it is probably more evident when a party lacks 

standing or when the case is moot.  The fact that the case could even make it to the 

Supreme Court, however, strongly suggests that there is some ambiguity in whether the 

case is justiciable.  Furthermore, the process by which the Court takes a case involves a 

filtering of all the cert petitions through the justices’ law clerks.  Therefore, presumably, 

any cases that are not justiciable will be highly unlikely to make it before the Court for 

considerations. 

 In this chapter, I argue that the Court sometimes uses its leeway when it comes to 

threshold questions such as these to avoid conflicts with Congress.  Like Newdow in 

which the Court ruled on the standing of the petitioner rather than the merits and 

McCardle in which the Court ultimately dismissed the case entirely, DeFunis presented 
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the Court with a difficult question that had the potential for a public or congressional 

backlash, and the mootness question presented an easier way out for the majority of the 

Court.  I argue that this behavior is evidence of strategic behavior that the Court employs 

as a result of external pressures, especially those from Congress.    

 

Strategic Behavior on the Court 

Perhaps the most well known account of strategic behavior on the Supreme Court 

is Murphy’s Elements of Judicial Strategy (1964), which I discussed briefly in Chapter 2.  

In this book, Murphy introduced the idea of strategic decision-making on the Court.  He 

painted the justices as strategic actors for whom policy-making is inevitable.  The policy 

decisions the justices make range from which cases to take to how to vote in each case.  

Furthermore, along the way, the justices take into account the preferences of other actors, 

both internal and external to the Court.  That is, justices are constrained in their actions 

by the preferences of other justices on the Court, as well as the preferences of (and 

potential action by) Congress, the president, and the public.  He argued that justices will 

want to adopt a “strategic plan” to avoid or minimize conflict with these other actors 

(156).  For example, justices could be sure to write “carefully written and reasoned 

opinions” in cases where the justice is hoping to influence Congress (125).  This kind of 

tactic is especially important in cases where a majority of Congress is opposed to the 

justice’s policy preferences, because if the justice can successfully persuade them through 

a well-written opinion, Congress may be more likely to support his decision.  

One significant place in which the Court can engage in strategic behavior is in its 

case selection.  Provine (1980) discussed a number of activities in which the Court can 
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prevent final review of a case it may want to avoid.  The most flexible one is simple case 

selection, or denying cert.  As evidence, she cited a number of clerks’ memos that 

strongly advise the Court to avoid certain issues because they anticipate a potential for 

public backlash.  Tools such as these that give the Court full discretion over its agenda 

can sometimes allow the Court to bend to external pressures.  A number of other 

instruments exist, including dismissals after granting review and choosing to rule on a 

threshold issue such as mootness, as I argue here. 

In this chapter, I look for evidence that the Court does use these tools as a way to 

avoid a potential conflict with Congress.  Braman (2006) argued that before a justice 

faces a decision on the merits, there are a number of threshold issues in each case 

including jurisdiction and issues relating to justiciability.  In an experimental test of the 

attitudinal model of decision-making, she explored whether individuals’ preferences 

toward certain issues impacted their decisions on these threshold issues.   She found that 

in some issue areas, preferences did influence decisions on threshold issues, providing 

evidence for the attitudinal model.   

I argue that attitudinal preferences may not be the only influences over a justice’s 

consideration of threshold issues.  It is highly possible that in addition to preferences on 

issues, knowledge about other institutions’ preferences may impact the justices’ 

reasoning on threshold issues as well.  Again, they may see a ruling on these threshold 

issues as a possible way out of deciding in a case.  Based upon the Newdow and DeFunis 

examples, I hypothesize that the Court sometimes takes into account Congress’s 

preferences and wishes to avoid an institutional confrontation, sometimes choosing to 

avoid the merits of a case to avoid this confrontation. 
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Because, as Perry argued, the concepts of mootness, ripeness, and standing are so 

fluid, ruling on these provide an ideal way for the justices to avoid deciding in a case.  

Perhaps the use of these threshold cases to avoid case merits can be considered to be a 

“strategic plan,” in Murphy’s words, to avoid a congressional overruling of the Court’s 

decision.  In this chapter, I empirically test whether this does happen. 

  

Explaining Court Behavior 

 I derive a number of hypotheses from the above explanations of Court behavior.  I 

seek to explain what drives the Court to avoid the merits of a case.  The first several 

hypotheses reflect strategic decisions that the Court may be making, and they are the 

hypotheses that are of particular significance to my argument.  The last few hypotheses 

control for legal reasons the Court may vote a certain way in a case. 

 

Strategic Explanations 

 If the Court is truly under constraint from Congress and wishes to prevent a 

legislative override of its decision, the first thing it will probably consider is the 

ideological preferences of the current Congress.  As Congress becomes ideologically 

further from the Supreme Court, the likelihood that Congress will override a Court 

decision will probably increase.  Simultaneously, the Court will become more fearful of 

an override, wanting to avoid policy loss, and will be more likely to avoid the merits.  

Therefore, I suspect that ideology will factor into decisions of when to avoid the merits of 

a case for fear of an override. 
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Hypothesis 1:  As the ideological distance between Congress and the Court 

increases, the likelihood the Court will dodge a case’s merits also increases. 

  Another important indicator for whether Congress is willing to overturn the Court 

is whether the current Congress has a history of overturning Court decisions.  I assume 

that the Court is aware of Congress’s recent history of overturning Court decisions, and 

hypothesize that they will factor that into their decision-making.  Therefore, I expect that 

the Court will be more fearful of an active Congress when it comes to overturning the 

Court.  This will play out in the Court’s likelihood of dodging a case’s merits. 

Hypothesis 2:  The Court will be more likely to dodge a case’s merits if the 

current Congress has a history of overturning Court decisions. 

It is possible is that the previous two hypotheses may be conditional.  If the 

current Congress is ideologically divergent from the Court, but doesn’t have a history of 

overrides, then the Court is probably less threatened if the current Congress is 

ideologically distant and has shown a willingness to override the Court. 

Hypothesis 3: The effects of the ideological distance between Congress and the 

Court and Congress’s recent history of overrides are conditional.    

The Court may not only be considering its ideological distance from Congress, 

but from the location of the president as well (Segal, Westerland and Lindquist 2007; 

Bailey, Kamoie and Maltzman 2005; Gely and Spiller 1990).  The president’s legislative 

power is limited to a veto that is subject to a congressional override.  However, if the 

president’s policy preferences are located close to Congress’s preferences, they present a 

greater threat to the Court because a president who is ideologically distant from Congress 

is probably more likely to veto an ideologically distant bill.  As the president’s ideology 
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moves toward Congress’s, it becomes less likely that the president would use his veto and 

becomes more likely that the president will approve of whatever bills Congress passes.  

Therefore, the Court would probably be under the greatest threat from a president whose 

preferences are close to those of Congress.  When that is the case, the Court will be more 

likely to want to dodge a case’s merits to avoid an override. 

Hypothesis 4:  The Court will be more likely to dodge the merits of a case when 

the president’s preferences are closely aligned with Congress’s preferences. 

 Scholars have also argued that the Court takes into account the location of the 

current policy status quo when making its decisions.  Most scholars treat the decisions 

that the justices face as dichotomous: they are presented with two sides of a case and 

choose between them.  But as Bonneau et al. (2007) argued, the location of the status quo 

is also relevant, as justices will make their decisions relative to the status quo.  For 

example, they quoted a memo written by Justice Brennan about the opinion in 

Pennsylvania v. Muniz (1990) that said, “in my view it leaves the law no worse off than it 

already was before…” (quoted in Bonneau et al. 2007, 892).  Clearly, Justice Brennan 

was considering the location of the policy status quo. 

 I expect that in cases in which the majority of the Court approves of the status 

quo, the Court will be more likely to avoid the merits of a case so as to avoid changing 

the current legal policy.  This might especially be manifested by the Court choosing to 

issue DIGs, which dismiss the case and therefore do not change the status quo at all.  

Hypothesis 5:  When the Court likes the current status quo, it will act in defense 

of the status quo by avoiding the merits in the case, thereby not changing the 

actual policy. 
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 Some scholars have argued that the Supreme Court may approach constitutional 

and statutory interpretation cases differently.  According to Epstein et al. (2002), the 

Court alters its docket to include more constitutional cases when it faces an ideologically 

distant Congress, as it is less likely to be overridden by Congress in constitutional cases.  

Specifically, the Court reduces the number of statutory interpretation cases on its docket 

in anticipation of potential congressional override, going into “constitutional mode” to 

protect its institutional legitimacy.18  Segal et al. (2007) also argued that the Court may 

feel that a congressional override in a statutory interpretation case is Congress trying to 

re-establish policy at a location it prefers, but a congressional override in a constitutional 

case is more of an impingement on the Court’s institutional authority. 

 If these scholars are correct and the Court approaches its decisions in these two 

types of cases differently, then it will be more likely to avoid case merits in statutory 

cases.  The Epstein et al. (2002) argument asserted that the Court goes into 

“constitutional mode” to avoid possibly getting overridden.  I argue that another possible 

way to avoid overrides is to avoid case merits, so maybe the Court is more likely to avoid 

case merits in statutory cases, just as it is likely to diminish the number of statutory cases 

on its docket. 

Hypothesis 6:  The Court will be more likely to avoid case merits in statutory 

interpretation cases in an attempt to avoid overrides. 

 

Legal Explanations 

                                                
18 Harvey and Friedman (2009) replicated this study using Bailey’s ideal point estimates rather than ADA 
scores to measure congressional preferences and Segal-Cover scores to measure the Court’s preferences.  
The Epstein et al. (2002) results did not hold up using the updated data. 



 

 

81 

The next several hypotheses encompass a number of legal hypotheses to explain 

the Court’s decisions.  The first legal hypothesis deals with the parties in the case.  The 

literature on certiorari demonstrates that the Court takes into account whether the United 

States is a party to a case in its cert decisions (Tanenhaus et al. 1963; Caldeira and Wright 

1988; Ulmer et al. 1972).  These scholars found that if the U.S. is a party, the Court is 

more likely to grant cert.  I expect this will also affect the Court’s decisions to address the 

merits of a case.  If the U.S. is a party, the Court will be more likely to address the merits 

of the case rather than dismiss or avoid the merits. 

Hypothesis 7:  The Court will be less likely to avoid the merits of a case if the 

United States is a party to the case. 

 Another factor I expect to affect the Court’s decision is the complexity of the 

case.  Presumably, in cases that are more complex, the Court will be more likely to 

address the merits in at least one of the issues at hand.  Case complexity matters in other 

aspects of judicial decision-making, such as dissenting behavior and the bargaining 

process (Hettinger, Lindquist, and Martinek 2001, 2004; Spriggs and Hansford 2001; 

Maltzman, Spriggs and Wahlbeck 2000; Wahlbeck, Spriggs and Maltzman 1999).  I 

expect it to matter here as well. 

Hypothesis 8:  In cases that are more complex, the Court will be more likely to 

address the merits. 

The certiorari literature has also found that the Court is more likely to grant cert in 

cases that have a higher number of amicus curiae briefs (Caldeira and Wright 1988).  

This is true for briefs in opposition to and in support of cert.  Since this is the case, I 

expect the number of amicus briefs also to impact the Court’s decision to rule on the 
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merits of a case.  The Court may consider it a priority to address cases with conflict, and 

amicus briefs often “pique the Court’s interest in a case” as well as provide information 

to the Court about the practical importance of a case (Caldeira and Wright 1988, 1119).  

Athough these studies looked at amicus briefs’ effect on cert, I argue that briefs may 

affect the Court’s decisions in other stages as well.  I expect that the presence of amicus 

briefs will therefore make it less likely that the Court will avoid ruling on the merits. 

Hypothesis 9:  As the number of amicus briefs increases, the Court will be less 

likely to dodge the merits of a case. 

 Finally, the Court’s workload each term may impact the probability that the Court 

will not address the merits.  This especially has the potential to increase the number of 

cases the Court DIGs each term.  Since DIGs are included in my dependent variable as 

instances in which the Court dodges the merits of a case, this is important to control for. 

Hypothesis 10:  During terms in which the Court has a higher workload, there is 

a higher likelihood of dismissals or avoidance of the merits. 

 

Data and Methods 

I examine the Court’s decision to avoid making decisions on the merits.  Using all 

decisions at the Supreme Court from 1969 to 1985, the duration of the Burger Court, I 

identify all the cases in which the Supreme Court does not address the merits (Spaeth 

2007).  From these data, I create a dichotomous dependent variable indicating when the 

Court chooses to dodge the merits of a case.  The cases I add to the “non-merits” category 

were those dealing with the following issues: mootness, dismissed cases (DIGs), and 
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standing.19  The non-merits cases were coded as 1, while all others were coded as 0.  

Figure 4.1 presents the number of non-merits rulings issued by the Court each year.  

 

[Insert Figure 4.1 here] 

 

Because of the dichotomous nature of my dependent variable, I use a logit model 

to estimate the parameters.  The frequency of the Court avoiding the merits in a case is 

about five percent.20  The case selection for the dependent variable is limited to argued 

cases that result in a signed opinion, memorandum opinion, or an opinion announcing the 

judgment of the Court.21   

As I discussed in the hypothesis section, if the Court is truly under congressional 

constraint, the constraint is most likely to impact its decisions during times when it is 

particularly threatened by Congress.  I include two measures of congressional threat to 

indicate the perceived likelihood of Congress reacting to the Court’s decision through 

legislation.    

The first is a measure of the ideological distance between the Supreme Court and 

Congress (Ideological Distance).  To measure this variable, I use Bailey’s annual cross-

branch data (2007).22  Bailey estimates the ideal points of the median member of each 

chamber of Congress, the Court, and the presidency for each year.  I create a measure of 

                                                
19 Using the Spaeth database, I coded all cases in which the “issue” variable was coded between a 731 
(mootness) and 811 (miscellaneous standing) as a 1.  All other cases were coded as 0.  This included DIGs, 
even though a dismissal may not technically be considered an issue.   
20 Because the instances of a dependent variable of 1 were on the border between when it is best to use a 
rare events logit, I chose to use a regular logit for more straightforward post-estimation routines. 
21 These are the decisions coded in Spaeth’s coding scheme as dec_type 1, 2, 3, 6, and 7. 
22 I use Bailey’s data rather than Martin-Quinn scores because Bailey’s scores provide a way to compare 
preferences across branches and across time using the same scale.  He estimates ideal points for individuals 
and medians in each chamber or institution based upon voting data and “bridge observations” in which 
members of one institution took a position on an issue facing another of the institutions. 



 

 

84 

the distance of the average between the House and Senate and the Supreme Court for 

each year.23   

I argue that it is best to use an average here because the Court considers the 

ideology of both chambers together.  A bill passed by both chambers is likely to be 

located along a policy spectrum somewhere in between the two chambers’ ideal points.  

Consider the following examples.  As illustrated in Figure 4.2, if the Court (C) is located 

on one side of the political spectrum and both houses of Congress on the other (S and H 

are the Senate and House; the average ideology is A), this is when the distance variable 

will be at its highest value.  The distance variable is measured as the distance between C 

and A.  This is also probably when the Court will feel the most threatened.   

If the Court is in the middle of each of the chambers, then it is unlikely that the 

Court would feel threatened by an override, since its ideal point is probably located 

somewhere close to a bill that both chambers would pass.  This is illustrated in Figure 

4.3.  In this case, the average distance would be zero, which is probably an accurate 

reflection on how much threat there is on the Court.  Finally, as Figure 4.4 shows, if the 

Court is leaning toward one chamber or the other but is located in between, they will feel 

a slight amount of threat from the more distant chamber, but they can rest assured that a 

new policy outcome would be moderated by the other chamber. 

Figure 4.2: High Threat 
 

C  H  A  S 
______|____________|__|__|____ 

                                                
23 An alternative way to measure the ideological distance between Congress and the Court, rather than 
using an absolute measure of distance, would be to establish cut points using the ideological measures, 
creating a Pareto optimal set.  The cut points would be the furthest left and right from the two chambers’ 
medians as well as the president’s ideal point.  If the Court’s ideal point falls within the set, the majority is 
safe from a potential override; if the ideal point falls outside of the set, there is a greater threat of override.  
In future versions of this work, I intend to use this alternative measure to test the ideology hypothesis. 
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Figure 4.3: No Threat 
 

H    C/A          S 
______|________|________|______ 

 
 

Figure 4.4: Low Threat 
 
 H C  A          S 

______|______|__|________|______ 
 

 

Bailey’s dataset centers scores around zero, with conservative individuals 

receiving positive numbers and liberal individuals negative.  The medians for the Court 

and both houses of Congress in the years I study is between -1 and 1, but most of the 

values are closer to zero than to the extremes of this range.  The range of the ideological 

distance variable I create is from zero, which was in 1972, to .12, which was in 1975. 

The second independent variable of interest is a different indicator of how likely 

Congress is to overrule the Court, measuring how active the current Congress is when it 

comes to overriding the Court.  I look at the number of overrides of Court decisions 

Congress passed in the previous year.  Using Eskridge (1991), I count the number of laws 

Congress passed in the previous year that overturned a federal court decision (Previous 

Overrides).  This gives an estimate of how active and willing the most recent Congress 

was to overturn a Court decision.  The range of this variable is from one override (1969) 

to 13 overrides (1976, 1980, and 1984).  Next, I include an interaction between the 

previous overrides variable and the ideological distance variable to test whether the 

effects of these variables are conditional (Ideological Distance x Overrides). 
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As I argued above, the Court may find itself in a situation of higher threat when 

the president and Congress are ideologically congruent.  This might make legislation 

more possible, since the president is unlikely to veto a bill located close to his ideal point, 

and it certainly makes it possible that the legislation passed would be located at the ideal 

point shared by the president and Congress.  To measure the distance between the 

president and Congress, I again use Bailey’s cross-branch ideological scores and take the 

distance between the president and Congress (President’s Distance from Congress). 

The next variable I include is an indicator for whether the Court’s majority likes 

the current status quo (Majority Likes Status Quo).  My measure of the status quo is the 

lower court’s decision.  I look at Spaeth’s (2007) coding of the direction of the lower 

court’s decision (liberal or conservative) as well as his coding of the direction of the 

majority decision on the Supreme Court (liberal or conservative).  If the direction of the 

lower court’s decision and the Court’s decision is the same, the variable is coded as 1.  If 

the direction is different, the variable is coded as 0.  

To indicate whether the case is constitutional or statutory interpretation, I include 

a dummy variable to indicate if the case is coded in Spaeth (2007) as constitutional 

(Constitutional Case).  If it is constitutional, the variable is coded as 1, and 0 otherwise.  

This was based upon Spaeth’s auth_dec variable, which indicates whether the case is 

constitutional. 

The above variables provide measures of the strategic factors the Court may be 

considering in the decision-making process.  Additionally, I include a number of legal 

control variables that I expect will impact the Court’s decision to address the merits of a 
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case.  The first is whether the United States is a party to the case (U.S. Party).24  This 

variable is also included in the Spaeth database (2007); I simply created a variable based 

upon the “party_1” and “party_2” variables, which indicated if the U.S. was a party.  In 

roughly 18 percent of the total cases in this chapter, the U.S. was one of the parties. 

I also include a control variable that indicates if more than one law is at issue in 

the case (Complexity).  This is a dichotomous variable indicating whether there are at 

least two laws at issue, meaning the case has a higher complexity.  This is based upon the 

“laws”  variable in Spaeth (2007). 

Another variable I test is the number of amicus briefs in each case (Total Amici). 

The measure I use is a count in each case of how many amicus briefs were submitted, on 

either side.25  I obtained the amicus data from Collins (2007). 

Finally, I include a control to measure the workload the Court has each term.  I 

expect that in terms during which the Court has a greater workload, the Court will be 

more likely to dismiss a case or avoid the merits using standing or mootness to ease its 

workload.  In other words, the workload may affect the Court’s willingness to take on the 

merits of more cases, assuming that avoiding the merits of a case is less work than 

issuing a full decision on the merits.  I expect the effect of this variable to be positive.  To 

measure this, I include the number of signed opinions that the Court issues in each term 

                                                
24 Thinking that whether the U.S. was the petitioner or the respondent in the case might impact the Court’s 
likelihood of avoiding the merits, I tested both of these hypotheses.  I included a dummy variable for 
whether the U.S. was a petitioner as well as whether the U.S. was the respondent in the case.  Each of these 
individual dummy variables was significant in the same direction and almost with the exact same p-value 
(.008 and .006, respectively).  Furthermore, they provided the same results as the U.S. party variable (p-
value of .005).  None of the other variables’ significance changed when I made this change.  For simplicity, 
I chose the single variable rather than the two separate measures.  
25 An alternate way to test this variable would be to use an indicator for cases in which at least one amicus 
brief was filed.  I tried this alternate specification and it did not change the results. 
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(Workload). These data are from Fowler et al.’s 2007 project examining citations of the 

Court’s opinions. 

 

Results 

 The empirical results demonstrate support for the strategic model of decision-

making on the Court.  Several of the hypotheses are significant, offering new 

contributions to the study of judicial politics and congressional constraint.  The Court 

does engage in strategic behavior regarding congressional preferences in its decisions on 

whether to reach the merits of a case. 

 

[Insert Table 4.1 here] 

 

Because logit is a nonlinear model, the coefficients reveal significance but not 

substantive effects.  To demonstrate the substantive effects of the variables, I calculate 

predicted probabilities for each of them, displayed in Tables 4.2a and 4.2b.  The values 

shown in the tables are the predicted value that y=1, or that the Court dodges the merits 

of a case.  The tables show the change in probability of the dependent variable as the 

variable moves from its minimum value to the 25th, 50th, and 75th percentile and finally 

the maximum value, while holding all other variables at their median values.  For the 

dummy variables, the values shown are the change in predicted probability that y=1 as 

the variable’s value changes from 0 to 1, while holding all other variables constant at the 

median.  The changes in probability are divided into two tables by the type of variable.  
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[Insert Tables 4.2a and 4.2b here] 

 

The first variable of interest, the measure of ideological distance between the 

Supreme Court and the current Congress, is significant in the first model (p = .012).  This 

means that as the Court and Congress are more ideologically disparate, the Court is 

significantly more likely to dismiss a case.  This suggests that the Court is more 

threatened by an opposing Congress due to threat of an override, and is more likely to 

avoid the merits of cases to deny Congress the option of doing so.  The substantive effect 

of this variable is shown in Table 4.2a, where I report the change in probability that the 

dependent variable equals one while moving across its entire range of values.  Between 

the variable’s minimum and maximum value (0 and .12), there is a 3.4 percent increase in 

the likelihood of the Court dodging the merits of a case.  This is significant, given that the 

likelihood that the Court dodges the merits of a case is generally around 5 percent. 

 The second variable, the number of overrides in the previous year, is not 

significant.  This may be in part because the composition of Congress changes every two 

years, and therefore the previous year’s activity may not be the best proxy for activity of 

the current Congress.  Additionally, the interaction between these two variables is also 

not significant.26 This means that the effect of the previous overrides variable is not 

conditional on the distance between Congress and the Court.27 

                                                
26 One likely reason for the lack of significance here is that the interaction variable and the previous 
overrides variable are highly collinear (the correlation between the two is .86).  Since there is not a large 
amount of variation in the number of overrides each year, the two are very collinear.  High collinearity can 
lower standard errors and therefore decrease the significance of variables (Brambor et al. 2006). 
27 To further explore this variable’s insignificance, I relied on Brambor et al.’s (2006) suggested method of 
interpreting interaction effects.  I calculated the marginal effect of the distance variable at each level of the 
previous overrides variable, which ranges from one to 13.  I then calculated the standard error of the 
marginal effect, and using that standard error, calculated a z-score to test whether the marginal effect at 
each value was significant.  At the highest and lowest values of the previous overrides variable, distance is 
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The ideological distance variable measured the distance between the president and 

Congress, testing whether the Court behaved different when the president and Congress’s 

preferences were congruent and therefore presented a greater threat.  However, the 

variable is insignificant, meaning that the Court’s decision to avoid the merits of cases 

does not rest upon whether the president and Congress present more of a legislative 

threat.28   

Whether the majority of the Court approves of the status quo is highly significant 

and positive.  This presents further evidence that the Court behaves strategically: when 

the majority likes the status quo as is, they are more likely to avoid the merits of a case.  

Because avoiding the merits presents the Court with one way to preserve the status quo, 

this finding makes sense.  In Table 4.2b, which presents the substantive impact of the 

variable, we can see that the Court’s approval of the status quo increases the likelihood 

that the Court will avoid the merits of a case by 4.5 percent.  This implies that the Court 

is strategic about when to overturn the lower court’s decision, since avoiding the merits 

of a case by DIGing or ruling on mootness or standing effectively upholds the status quo.  

This finding is consistent with Hendrickson’s (2003) finding that the direction of the 

lower court’s decision was statistically significant in determining when the Burger Court 

would employ the DIG. 

Whether the case is constitutional or statutory also affects whether the Court 

decides to avoid its merits.  If a case is constitutional, the Court is significantly less likely 

                                                
not significant.  Toward the middle of the variable’s distribution, the variable is slightly significant, 
showing that there is a conditional effect at some levels of the variable.  Overall, however, the variable is 
insignificant. 
28 I also tried a different specification of the model that included a variable that interacted the distance 
between the president and Congress and the distance between Congress and the Court.  This was meant to 
test the Court’s location in the political environment relative to the other branches.  The variable was also 
insignificant and did not change my results. 
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to avoid the merits, and it is more likely to decide the case on its merits.  This finding 

echoes the Epstein et al. (2002) claim that the Court is less threatened by Congress in 

constitutional cases, because an override is much more difficult in constitutional cases.  

In statutory interpretation cases, an override is more likely, and therefore the Court is 

more likely to avoid case merits in order to deny Congress the chance to alter or overturn 

its decision.  The predicted probabilities table shows that the substantive impact of this 

variable is a change of about two percent in the Court’s likelihood of avoiding case 

merits. 

Two of the four legal factors in the models are significant.  Whether the U.S. is a 

party in the case is significant and negative.  That means that the Court is significantly 

less likely to dispose of a case when the U.S. is directly involved.  When the U.S. is a 

party to a case, the Court only has about a one percent likelihood that it will avoid the 

merits of the case.  When the U.S. is not a party, this jumps to 4.7 percent.   

Next, we see that the complexity of the case is significant and negative, implying 

that in more complex cases, the Court is more likely to deal directly with the merits of the 

case.  My interpretation shows that in complex cases, the Court only has a 1.4 percent 

chance of avoiding the merits, but in cases that are not as complex, the likelihood is 4.7 

percent. 

The final two variables, the number of amicus briefs in each case and the Court’s 

annual workload, are insignificant.  The Court’s decision to avoid case merits is not 

impacted by how many amicus briefs are submitted, nor is it impacted by how many 

cases the Court has each term. 
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Discussion and Conclusion 

The results of this empirical study demonstrate that the Court’s decisions in cases 

exhibit some congressional constraint.  By expanding the cases I examine to include 

cases that the Court dismissed, there is an element of agenda setting in the model as well.   

My results suggest some serious implications for scholars of judicial politics.  In 

particular, the results underline the importance of the strategic model in understanding 

judicial behavior.  Since this chapter demonstrates that the Court takes congressional 

preferences into account in deciding when to dodge the merits of a case such as Newdow, 

the exclusion of congressional preferences from models of judicial decision-making 

could be a serious mistake. 

 One problem with institutional-level analyses, as I discuss more at length in the 

next chapter, is that while they reveal information about the Court as a whole, they 

exclude the behavior of the justices who were in the minority.  To discern more 

information about the motivation behind justices’ votes relative to Congress, I turn from 

the institutional level study of this chapter to an individual level study of justice votes.  

The next chapter presents a similar analysis to this chapter, looking at justice votes in 

conference to avoid case merits.   
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Figure 4.1: Non-merits Rulings Issued by the Majority on the Burger Court, by 
Term 
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Table 4.1: Logit Results: Cases Not Decided on their Merits 
 
Variable Model 1(a) Model 1(b) 
Strategic Factors 

Distance to Congress 
5.210* 
(2.599) 

4.718 
(7.429) 

Previous Overrides 
-0.007 
(0.027) 

-0.009 
(0.043) 

Distance X Overrides 
- 
- 

0.071 
(1.003) 

President’s Distance 
From Congress 

-0.114 
(0.531) 

-0.106 
(0.542) 

Majority Likes SQ 
0.724*** 
(0.190) 

0.725*** 
(0.190) 

Constitutional Case 
-0.486* 
(0.217) 

-0.485* 
(0.218) 

Legal Factors 

U.S. is a Party 
-1.552*** 

(0.426) 
-1.552*** 

(0.426) 

Complexity 
-1.211*** 

(0.355) 
-1.211*** 

(0.355) 

Amicus Briefs 
-0.013 
(0.029) 

-0.013 
(0.029) 

Workload 
0.002 

(0.007) 
0.002 

(0.007) 

Constant 
-3.208*** 

(0.930) 
-3.195*** 

(0.950) 
 
Note:  The dependent variable in this table is whether the Court has chosen to avoid the 
merits of a case by ruling on standing, mootness, or dismissing the case altogether.  N= 
2811; * = p<.05; ** = p<.01; ***=p<.001 (one-tailed test) 
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Table 4.2a: Predicted Probabilities Using Alternative Values of Continuous 
Variables 
 

Variable 
Min. 
Value 

25th 
Percentile 

50th 
Percentile 

75th 
Percentile 

Max. 
Value 

Ideological Distance 4.3% 4.5% 4.7% 5.1% 7.7% 

Previous Overrides 4.9% 4.8% 4.7% 4.6% 4.5% 

Pres. Dist. From Cong. 4.9% 4.7% 4.7% 4.6% 4.5% 

Amicus Briefs 4.8% 4.8% 4.7% 4.6% 2.4% 

Workload 4.4% 4.7% 4.7% 4.8% 4.9% 
 
Note:  This table shows the change in probability of the dependent variable as each 
independent variable is changed from its minimum value to its maximum, also testing the 
25th, 50th, and 75th percentile of each variable.  In other words, the value shown is the 
p(y=1).  The values were calculated using Stata 10.1’s “mfx” function. 
 
 
 
 
Table 4.2b: Predicted Probabilities Using Alternative Values of Dichotomous 
Variables 
 
Variable X=0 X=1 

Majority Likes SQ 4.7% 9.2% 

Constitutional Case 4.7% 2.9% 

U.S. is a Party 4.7% 1.0% 

Complexity 4.7% 1.4% 
 
Note:  This table shows the change in probability of the dependent variable as each 
dummy variable is moved from a 0 to a 1.  The value shown is the p(y=1).  The values 
were calculated using Stata 10.1’s “mfx” function. 
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Chapter 5 
 

Disaggregating the Majority:  
 Individual Justice Votes to Avoid Case Merits 

 
 
 
 
 
 

 

 In the previous chapter, I argued that scholars who look for congressional 

constraint upon the Supreme Court and focus only on decisions on the merits are 

overlooking an important component of the Court’s decision-making.  If the Court is 

influenced by congressional preferences, that influence will most likely manifest itself in 

earlier stages of Court decision-making.  From the justices’ standpoint, it does not make 

much sense to grant cert to a case and make a decision on the merits of the case if they 

will simply be giving in to congressional preferences in the decision.  Rather, it may be 

preferable to avoid the merits of the case altogether.  The empirical test from the last 

chapter demonstrated that indeed this is the case: when deciding whether to dispose of a 

case or decide on an issue other than the merits, the Court does consider the ideological 

preferences of Congress.  The results provided evidence for a strategic separation of 

powers model in which the Court considers the ideology of Congress while making its 

preliminary decisions in each case.  
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 In this chapter, I turn from an institutional-level study of Court decisions to an 

individual-level study of the justices’ votes.  Treating the Court as a unitary actor is one 

way to approach the question of constraint, but by using individual votes rather than a 

single Court outcome, I can lend further insight into understanding these decisions.  

When scholars approach the Court by looking at the majority decisions in cases, they fail 

to acknowledge the preferences of those members of the Court who are not in the 

majority.  This is an especially important point for cases that are decided non-

unanimously; what scholars treat to be Court preferences are really only majority 

preferences.  In this chapter, rather than approaching my research question by looking at 

the majority opinion, I focus on the decisions of each individual justice in each case, 

whether or not they are in the majority, by looking at conference votes.  Furthermore, to 

test for any such effects that I might have missed in the previous chapter, I include 

variables to indicate when the justice expects to be in the majority or the minority.  Since 

my broader question here is how the Court behaves strategically relative to Congress, my 

question in this chapter is how individual justices respond to congressional preferences.  

 The literature on Court decisions is replete with individual-level analyses of 

justice behavior.  Most individual-level studies have looked at the strategic behavior the 

justices engage in relative to the preferences of their colleagues on the Court.  Very few 

individual-level studies of Court behavior exist that look at influences coming from 

outside the Court.  This includes the literature on congressional influence on the Court: 

the constraint literature tends to take an institutional-level approach.  Rather than looking 

at how individuals are influenced by the Court, these studies look at how the Court as a 
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whole is influenced.29  As I just explained, though, this may overlook some important 

dynamics that occur among the justices depending on whether their position in the case.  

My objective in this chapter is to introduce individual-level factors into the discussion of 

constraint on the Court.     

 The chapter begins with a brief discussion of the relevant literature, then I 

introduce several hypotheses about what explains votes on the Supreme Court at the 

individual level, including why and how the justices respond to Congress.  Like in the 

previous chapter, I explore the decision to avoid the merits of a case once it has been 

granted cert.  I study conference votes on the Burger Court to explore when the justices 

might be more likely to vote to avoid the merits of a case.  Finally, I interpret and discuss 

the results of the empirical study. 

 

Justice Votes in the Separation of Powers System 

As I mentioned above, one shortcoming of the separation of powers literature is 

that most of the studies use only institutional-level analyses to look for constraint.  These 

studies treat the Court as a single unitary actor.  For example, Epstein and Knight (1998) 

posited that because of the separation of powers system, the Court has to be attentive to 

the preferences of the actors around it.  They suggested that the separation of powers 

system constrains justices from acting on their true preferences, arguing that in some 

cases, the Court’s behavior can be better understood when one examines the preferences 

of Congress.  Similarly, Harvey and Friedman (2006) found that after the Republican 

takeover of Congress in 1994, the Court was far more likely to strike down congressional 

                                                
29 Segal (1997) is an exception.  Segal looked for congressional constraint upon individual justice votes and 
did not find any such evidence (but see Bergara et al. 2003, who use Segal’s data with a different 
econometric specification and find evidence for the SOP model). 
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laws because of the changed ideological composition in Congress.  This provides 

evidence for a constrained model of Court decision-making in which, according to their 

model, the Court as a whole considers the ideological preferences of Congress.  In this 

case, the ideology of each institution came much closer together after the Republican 

Revolution, freeing the Court to act more sincerely based on its preferences. 

Other scholars offered a similar argument, grounding their theories of the Court’s 

fear of an override in ideological, institution-centered explanations.  Eskridge (1991) 

argued that over the time period from 1962 to 1990, the Court’s decisions in civil rights 

cases can best be explained by looking at the ideological preferences of Congress and 

other actors.  Spiller and Gely (1992) used an institutional-level study of judicial 

independence, controlling for the political composition of the Court by using the justices’ 

party identification.  Bergera et al. (2003) also employed a macro level framework in 

their paper on congressional constraint, finding evidence of constraint using the Spiller 

and Gely (1992) model and the Segal (1997) dataset.   

Although we often look at the Supreme Court as one single body, the factors that 

go into the justice’s decisions probably vary among individual justices on the Court.  

They are of different ideological persuasions and often have different approaches to 

answering statutory or constitutional questions.  Based upon these differences, it is likely 

that some of the justices engage in strategic behavior differently from one another.  Chief 

Warren Burger, for example, used passing at conference in a strategic manner, sometimes 

to the dismay of his colleagues (Woodward and Armstrong 1979; Epstein and Knight 

1998; Johnson, Spriggs, and Wahlbeck 2005).  Other studies have used individual-level 

analysis to show that the justices engage in strategic behavior to varying extents when it 
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comes to decisions such as granting certiorari (Boucher and Segal 1995; Caldeira, Wright 

and Zorn 1999). 

The institutional-level approach does make sense in some cases since only the 

majority opinion on the Court is what actually becomes law.  However, although it is the 

most widely used, it is not the only way to approach the question I pose.  As I mentioned 

above, using Court majority opinions rather than looking at the individual justices within 

each case essentially ignores those justices who are not in the Court’s majority.  It is 

entirely possible that justices behave differently in cases when they are on the winning or 

the losing side.   

Consider an example in which a justice expects he or she will be in the minority 

in the case.  The justice does not like the outcome that he or she expects the majority of 

the Court will reach, so rather than simply voting against the majority decision, he or she 

adds an alternative to the mix.  DIGing a case, or dismissing a writ of certiorari, for 

example, might be one alternative the justice introduces.30  This introduction of an 

alternative outcome is referred to as heresthetical maneuvering (Riker 1983, 1986, 1990, 

1993; Epstein and Shvetsova 2002).  Riker defined a heresthetical device as a move made 

“to divide the majority with a new alternative, one that he prefers to the alternative 

previously expected to win” (1986, 1).  Because the Supreme Court is such a small 

institution where votes take place frequently, often multiple times per case, this is the 

type of institution in which one might expect such maneuvering to take place.  Epstein 

and Shvetsova (2002), looking for evidence of heresthetical maneuvering on the Supreme 

                                                
30 An example of this is Loper v. Beto (1972).  Chief Justice Burger, who would have been in the minority 
according to the conference votes, subsequently circulated a memo to the members of the Court suggesting 
a DIG.  Presumably, the Chief Justice would have preferred to dispose of the case using a DIG than 
establish precedent in the case that he did not like (Wahlbeck 2006). 
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Court, found that Burger was a “Rikeresque heresthetician” who engaged in this type of 

strategic behavior (118). 

Heresthetical maneuvering is just one type of strategic behavior.  Since my 

empirical study looks at cases in which the Court grants cert but then does not address its 

merits, this type of behavior is likely to occur somewhat frequently.  Once the Court has 

accepted a case for review, someone has to propose to not decide the case on the merits.  

Sometimes the justice who proposes this alternative may be acting on sincere 

preferences; other times the justice may introduce the idea because it is preferred to an 

alternative outcome.  In this chapter, I test whether justices introduce an alternative 

outcome in order to avoid a congressional override.  

Underlying the theory of heresthetical maneuvering is the assumption that justices 

are indeed strategic actors who act upon their own policy preferences.  In Chapter 2, I 

discussed the centrality of these assumptions to my dissertation.  In some cases, 

additionally, justices may be constrained by the law (Knight and Epstein 1996) or case 

characteristics (Segal 1984).  In this chapter, I control for strategic factors and legal 

considerations the members of the Court may take into account, finding evidence that the 

Court is influenced in its decision on whether to address case merits by the political 

environment in which it acts. 

 

Explaining Voting Behavior 

 In this section, I present a number of hypotheses to explain why individual 

justices vote to avoid case merits.  In particular, I look for evidence of congressional 

constraint on their decisions, in addition to a number of other explanations. 
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  My hypotheses fall into two major categories.  The first several hypotheses 

encompass the strategic behavior exhibited by the justices.  The strategic hypotheses I put 

forth explain the justice behavior in light of their understanding of the political 

environment.  The second categorization of hypotheses is legal factors.  Although the 

justices’ decisions may be largely governed by policy preferences and strategic behavior, 

to some extent they may be constrained by legal factors.  Finally, I present some 

conditional hypotheses, arguing that some of my hypotheses may have conditional 

effects.  

 

Strategic Explanations 

 The main reason that most scholars give for the Court’s fearing an override has to 

do with the Court’s reluctance to concede ideological ground to Congress.  Most studies 

of constraint, as I discussed in Chapter 2, have an ideological explanation as the 

underpinning of their arguments, assuming that the justices are policy motivated and 

therefore accounting for their ideological preferences (Harvey and Friedman 2006; Gely 

and Spiller 1990; Spiller and Gely 1992; Epstein, Knight and Martin 2001, Bergara et al. 

2003).  Because the justices fear a congressional override, they will consider the location 

of the ideal policy preference of Congress in their voting decisions.  Since Congress has 

the ability to re-locate a policy the Court has established by passing override legislation, 

the Court will be aware of Congress’s preferences.  For justices who are further away 

from Congress’s ideal point, congressional overrides are more of a threat, because 

Congress can move the policy outcome further away from the justice and closer to its 

own ideal point.  For justices who are closer to or who share an ideal point with 
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Congress, a congressional override might be more welcome, so they are not as likely to 

be opposed to an override.    

Consider the following scenario, illustrated by Figure 5.1.  The location of the 

nine justices is indicated below by J1-J9, while the location of the average ideology of 

Congress is indicated by C.31  On the left end of the spectrum would be a liberal outcome, 

while an outcome all the way to the right is a conservative outcome. 

 
 
 
 
 

Figure 5.1: Hypothetical Scenario with Individual Justices and Congress 
 

    J1   J2   C   J3     J4   J5  J6   J7   J8     J9  
______|___|___|___|____|___|__|___|___|____|_______ 

 
 

 In this scenario, J1 and J2 are going to prefer C, the congressional ideal point, to a 

Court opinion located anywhere to the right of C.  Therefore, they are going to be less 

fearful of a congressional override than justices on the other side of the spectrum (J9, for 

example).  Since I demonstrated in the previous chapter that dodging the merits of a case 

is one way in which the Court avoids congressional overrides, justices who are more 

distant from Congress’s preferred point are more fearful of an override.  Therefore, they 

are more likely to dodge the merits by voting to dismiss or rule on mootness or standing. 

                                                
31 As I discussed in the previous chapter, I consider a measure of the average of both houses of Congress to 
be the best measure of congressional ideology for this study.  Because the Court has to calculate where an 
override bill would be on an ideological scale, I argue that the justices would consider the location of both 
houses of Congress.  Since both houses have to pass the same version of the bill, the ultimate version of a 
bill that came out of Congress would presumably be somewhere in between the House and Senate.  To 
approximate the ideology of the House and Senate, I use the median member of each chamber as calculated 
by Bailey (2007). 
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 The Newdow case I discussed in the introduction chapter provides a perfect 

example of this.  As you will recall, the justices who wanted to address the merits of the 

case were the most conservative justices, or those furthest on the right.  Congress was 

also fairly conservative at that time, as both houses were under the control of a 

Republican majority.  The other justices who were in the majority were the justices on the 

left of the Court, and they were the ones who wanted to avoid the merits of the case by 

voting to rule on standing.  This can be explained by my model: the justices who share an 

ideology with Congress are not fearful of an override, so they are more likely to address 

case merits.  If Congress stepped in and corrected the policy the Court established, those 

justices who are closest to Congress would not be threatened because their ideal points 

are close.  Those who are located further from Congress will want to dodge the merits 

more often so that Congress does not feel the need to step in and overturn the Court’s 

decision.  If that happened, it would move the policy further away from their ideal point.  

 The justices may not only be impacted by the ideology of the current Congress, 

but also by their own political attitudes.  In considering these factors together, the justices 

will consider their own distance from the current Congress. 

Hypothesis 1:  As the ideological distance between an individual justice’s 

ideal point and the congressional ideal point increases, the justice will be 

more likely to vote to avoid the merits of a case. 

 I also argue that the Court will feel more under threat from Congress when 

Congress has shown that it is more willing to override the Court.  Eskridge (1991) 

showed the number of bills Congress passed and the number of decisions it overrode 

varies quite a bit from year to year.  Hansford and Damore (2000) argued that the Court 
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pays attention to congressional overrides and this is one way in which the Court feels 

threat from Congress.  In the previous chapter, I controlled for the recent history of 

congressional overrides but did not find statistical evidence supporting the hypothesis.  In 

this chapter, I control for it again since the focus is now on the individual level rather 

than on the Court majority.   

Hypothesis 2:  The more willingness Congress has recently shown to 

override the Court, the more likely the justices will be to vote to avoid the 

merits of the case, attempting to avoid another override. 

Scholars have suggested that the Court might also be influenced by the 

preferences of the executive branch as well (Bailey, Kamoie and Maltzman 2005; Gely 

and Spiller 1990).  Because the president’s only legislative power is to veto or introduce 

legislation, and the president’s veto is subject to a potential override by Congress, I argue 

that the constraint on the Court from the executive branch is much less than that from the 

legislative branch.  Although an ideologically distance may present somewhat of a threat 

to the Court, what really matters is the congruence of the president’s preferences with 

those of Congress.  The ultimate threat to the Court would be an ideologically distant 

Congress who is aligned with the president.  If the Court feels more threat from an 

aligned Congress and president, the justices will be more likely to avoid the merits of 

cases to avoid overrides in circumstances when the president and Congress are closer 

together. 

Hypothesis 3:  The likelihood that a justice will vote to avoid the merits of a case 

will increase as the president and Congress’s preferences become more closely 

aligned.  
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 Another possibility is that the justices may consider whether they prefer to 

maintain the status quo that has been established by the lower court in a case.  As 

Bonneau et al. (2007) argued, most scholars of Court decision-making do not incorporate 

the status quo as a third option in addition to the two opposing sides in a case.  The status 

quo, however, does play a role in shaping how the justices see the options before them 

because justices make rational decisions with reference to the location of the status quo.  

They defined the status quo as “the state of legal affairs that will continue if the Court 

either does not hear the case or fails to provide a majority opinion that does more than 

reiterate the current state of the law” (891).  Specifically, they showed that justices are 

sometimes willing to diverge from their most preferred outcome if they prefer the new 

outcome (i.e. the majority opinion) to the location of the status quo policy.  Sophisticated 

majority opinion authors can garner more support for their opinions when they 

understand their fellow justices’ evaluation of the status quo relative to the location of the 

majority opinion (Bonneau et al. 2007).  

Additionally, the literature on aggressive grants and defensive denials has also 

shown that justices do indeed evaluate the status quo in their decisions.  Perry (1991) 

argued that the justices’ decision on whether to grant certiorari in a case often depends 

upon their evaluation of the current state of the law.  This results in aggressive grants, 

when justices want to uphold the lower court’s ruling or make a definitive ruling in a 

particular issue area, or defensive denials, when justices look forward to the merits and 

deny cert because they do not think they will like the Court’s ruling.  Caldeira, Wright 

and Zorn (1999) also showed that justices look forward to decisions on the merits and 
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think about the potential outcome, sometimes preferring to grant cert in cases in which 

they want to affirm the lower court’s ruling, i.e. the status quo.  

In my study, consideration of the status quo is relevant because dodging the 

merits of a case, assuming that it does not reverse or vacate the decision of the lower 

court, is essentially a vote to uphold the status quo.  Therefore, the justices’ preferences 

regarding the status quo may affect their decision to vote on the case merits.   

Hypothesis 4:  If a justice prefers the status quo to the likely Court 

outcome, they are probably more likely to leave the status quo on the 

merits and dismiss the case or rule on a judicial power question rather 

than addressing the merits.   

As I discussed in detail in Chapter 2, in addition to being strategic relative to the 

location of the status quo, justices are often strategic relative to the positions of their 

colleagues.  I argue that justices are also aware of their own success on the Court relative 

to their colleagues, in terms of being a part of the majority.  In particular, justices who 

believe they will find themselves in the minority may be more likely to cast a vote to 

avoid case merits. This would be because their preference would be to avoid setting 

precedent in the case that they did not like.  They would rather avoid the merits of a case 

than reach an undesirable outcome.  I explained the introduction of such alternative 

choices above in my discussion of heresthetical maneuvering on the Court (Epstein and 

Shvetsova 2002).  Justices who expect to be in the minority, then, are more likely to cast 

merits-avoiding votes.  

Hypothesis 5:  Justices who expect to be in the minority will be more likely 

to vote to avoid the merits of cases, since they will prefer to avoid case 
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merits rather than to have the Court establish a legal precedent they do 

not like.   

Another factor I test for is whether the justices see a difference between 

constitutional and statutory interpretation cases.  I lump this into the strategic category of 

hypotheses because the Court may be under varying levels of threat from Congress 

whether the case is statutory interpretation or a constitutional case.  Segal et al. (2007) 

argued that in statutory interpretation cases, the Court tends to be more concerned with 

policy than institutional concerns.  On the contrary, in constitutional cases, the Court 

tends to be more concerned with its institutional integrity.  The advantage for the Court in 

constitutional cases is that it is much more difficult for Congress to overturn its decisions, 

since it would essentially require amending the Constitution rather than simply passing a 

bill.  Therefore, I would expect that the justices treat these two kinds of cases differently, 

expressing more sincere preferences in constitutional cases since an override is less 

likely.  On the other hand, in statutory interpretation cases, they may be more wary of 

congressional preferences since an override is more likely.  

Hypothesis 6:  Justices will be less likely to avoid the merits in 

constitutional cases because there is a lower threat of an override in 

constitutional cases. 

 

Legal Explanations 

The next several hypotheses are legal factors that I expect the justices will 

take into account.  First, as the certiorari literature has demonstrated, the Court 

takes a greater interest in cases in which the U.S. is a party (see discussion in 
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previous chapter).  I expect that will be true for the Court’s willingness to address 

the merits of a case as well. 

Hypothesis 7:  When the U.S. is a party to the case, justices will be less 

likely to avoid the merits. 

 In the previous chapter, we saw that the number of laws in a case had a 

significant and negative effect on the likelihood of justices to avoid case merits.  I 

used the laws variable to indicate complexity in each case.  The greater the 

complexity is in a case, the more likely the Court will be to address the merits in 

the case.  This may be because the Court has to invest more time in understanding 

the details of complex cases, and therefore once they have done that, they are 

more likely to address the merits. 

Hypothesis 8:  Justices are less likely to avoid case merits in cases that 

are more complex. 

 As the certiorari literature suggests, the Court may be influenced in its 

certiorari decisions by the submission of one or more amicus briefs.  Because the 

cert literature suggests that the justices have a higher interest in cases with amicus 

briefs, and the literature on the effect of amicus briefs further suggests that briefs 

provide information to the justices (Caldeira and Wright 1988; Tanenhaus et al. 

1963; Ulmer 1984; Spriggs and Wahlbeck 1997; Epstein and Knight 1999; 

Hansford 2004; Collins 2004), I argue that in cases with a higher number of briefs 

submitted, the justices are less likely to avoid the merits. 

Hypothesis 9:  Justices are less likely to avoid case merits in cases that 

have a higher amount of amicus briefs submitted. 
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 Finally, the justices may be influenced by the amount of work they face 

each term.  If the justices have a greater number of opinions to write and more 

work in a given term, they may feel constrained by their workload, causing them 

to be more likely to avoid the merits of a case or to DIG the case.   

Hypothesis 10:  Justices are more likely to avoid case merits in terms 

when they have a higher workload. 

 

Conditional Explanations 

 The final three hypotheses I introduce are interactions.  I expect that some of the 

hypotheses I explained above may be conditional on one another.  The first conditional 

hypothesis looks at the interaction between the effects of congressional ideology and 

willingness to override the Court.  In other words, the ideological distance of a justice 

from Congress might be of less importance when Congress does not seem particularly 

likely to override the Court.  That is, justices are going to feel more threatened when 

Congress is more active and are more ideologically distant.32  The effect of justice 

ideology might therefore be conditional on congressional override activity. 

Hypothesis 11:  The likelihood that an individual justice’s distance from 

Congress’s ideal point will influence his or her decision to avoid case 

merits is conditional on whether Congress is more active with regards to 

overturning Court decisions. 

 The next conditional hypothesis elaborates further on the constitutional vs. 

statutory interpretation question.  Because I suggest that justices are more free to vote 

                                                
32 Epstein and Knight (1998) argue that the Court obtains its information from two places: the media and 
the briefs submitted in each case.  Johnson (2004) adds that the justices use oral arguments as a way of 
gathering information about Congress. 
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their sincere preferences in constitutional cases, but they are not as free to do so in 

statutory cases, this opens up the possibility of strategic behavior.  Furthermore, as I 

mentioned, the advantage of looking at individual votes rather than the majority vote on 

the Court is that one can discern behavior about justices who are in the minority vs. 

justices who are in the majority.  

 Do justices in the minority look at congressional overrides differently?  If the 

justice is in the minority, s/he may want to encourage congressional action for an 

override by placing the location of the policy at an outlier.  This is the argument in Spiller 

and Tiller’s (1996) article on inviting congressional overrides.  Their focus, however, is 

solely on statutory interpretation cases.  I test this by interacting whether the justice is 

frequently in the minority in a given year with whether the case is a constitutional or a 

statutory case. 

Hypothesis 12:  The likelihood that a justice will vote to support avoiding 

case merits in constitutional vs. statutory cases is conditional on whether 

the justice is in the minority. 

 The final conditional hypothesis I test is another measure of the 

surrounding political environment.  I argued above that the Court’s 

responsiveness to congressional preferences depends on how close the president is 

to Congress.  Here, I add that the president and Congress are particularly 

threatening to the Court when they are located further away from the Court.   

Hypothesis 13:  The justices’ likelihood of voting to avoid case merits 

depends on the proximity of the president to Congress, as well as their 

proximity to the Court. 
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Data and Methods 

 In the methods section, I examine individual justice votes in conference to dodge 

the merits in a case before it.  As I explained above, this chapter looks at individual votes 

to capture any effects that might be happening at the individual level that one would miss 

from merely looking at the Court majority.  I use four empirical models to test the above 

hypotheses.  The first two models look at all individual voting in conference in cases 

before the Burger Court, the first without the interactions and the second with 

interactions.  The next two models narrow the universe of cases to include only those 

cases in which at least one justice votes to avoid the merits of a case.33  Again, the first of 

the latter two models excludes the interaction terms and the second model includes them.   

I use conference vote data in this chapter because I assume that it provides the 

most sincere votes from the justices, since it is before any bargaining or accommodation 

starts to take place.  Using conference votes for individual justices allows me to take a 

different approach from the first chapter, in which I used the decision of the Court 

majority at the final stage of each decision.  As I mentioned above, looking at the 

conference vote of every justice in each case includes those justices who are not in the 

majority of the Court.  The dependent variable in both models is the justice’s vote, either 

to rule on the merits (coded as 0) or to avoid the merits (coded as 1).  In this case, the 

votes I count as avoiding the merits are votes to dismiss the case, votes to remove the 

case from the docket, or votes that the case is moot. 

                                                
33 In both models, I limit the case selection to argued cases that result in a signed opinion, memorandum 
opinion, or an opinion announcing the judgment of the Court.  In Spaeth’s coding scheme, these include 
dec_type 1, 2, 3, 6, and 7.   
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Voting to avoid the merits on the individual level comprises about two percent of 

all votes in the first two models. Because I limit my selection to cases in which at least 

one justice votes to avoid the merits for the second pair of models, positive incidents of 

the dependent variable are about 38 percent of the sample.  I use a logit model in each of 

the four models since the dependent variable is dichotomous.34  In each of the models, I 

use robust standard errors clustered around each justice (see Zorn 2006).  I use the 

justice-level vote, so each observation is a single justice’s vote in a single case, meaning 

there are nine observations for each case. 

Table 5.1 shows the number of non-merits votes each justice cast in conference 

over the duration of the Burger Court.  The table provides a number of the total times 

each justice cast such a vote in conference; dividing that number by the number of years 

each justice spent on the Court gives the average number of non-merits votes the justices 

cast annually.   

 

[Insert Table 5.1 about here] 

 

The count for each justice ranges from eleven instances for Justice Black, who 

only spent two terms on the Burger Court, to 110 non-merits vote cast by Chief Justice 

Burger.  Looking at the average number of non-merits votes cast by each justice per year 

shows that the most frequent “dodgers” were Justices Harlan (an average of eight times 

per year), Stewart, and Burger (both about seven times per year).  The justice who voted 

                                                
34 I also ran the first two models using a rare events logit (King and Zeng 2001a, 2001b) in this first model.  
However, the results were the same regardless of which model I used.  For the purpose of having more 
straightforward post estimation routines, I use the regular logit for interpretation of the results. 
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to avoid the merits least frequently was Justice Douglas, followed by Justice White and 

Justice O’Connor (each cast non-merits votes roughly three times per year). 

As in the previous chapter, the first independent variable I use is a measure of 

ideological distance between the two branches.  In this chapter, since the level of analysis 

is individual votes, the measure is the Ideological Distance between Congress and the 

individual justice.  These scores are based on Bailey’s cross-branch data (2007). 35  As a 

measure of congressional ideology, I use the average between the House and Congress 

median for a given year, assuming that any legislation that came out of each chamber 

would be located somewhere in between the two.  The measure is the distance between 

this and the individual justice’s score.  The range on values for this variable is from zero 

to 2.04, which was the distance between Justice Thurgood Marshall and Congress in 

1981. 

 To measure how likely Congress is to pass override legislation, I use a count of 

the number of override bills Congress passed the previous year (Previous Overrides) 

based on Eskridge (1991).  The number of overrides by Congress passed in this time 

period ranges from one in 1969 to 13 overrides in 1976, 1980, and 1984.  Because these 

first two variables might be conditional upon the ideological distance, I also include an 

interaction between the distance between a justice and Congress and how many override 

bills were passed in the previous year (Distance x Overrides). 

                                                
35 I experimented with various operationalizations of this variable.  Another specification I tried was to use 
a measure of the justice from the closest institution (House, Senate or president).  The logic here is that the 
justice would feel protected from a congressional override by sharing an ideology with at least one of the 
branches.  However, this measure (distance to the closest institution) was so highly correlated with the 
justice’s distance from Congress (.94) that the two specifications could be used interchangeably without 
changing the results. 
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 To control for the threat that the president presents to the Court, I measure the 

congruence between the president’s preferences and Congress (President’s Distance to 

Congress).  This measure assumes that the president presents the biggest threat to the 

Court when he is of the same ideology as Congress.  When the political environment is 

one in which the legislative branch and the executive branch share ideological goals, the 

possibility of an override is probably greater.   Like the measure between each justice and 

Congress, this is based upon Bailey (2007).  The variable’s minimum value is .335, the 

distance from President Nixon to Congress in 1970.  The variable’s maximum is 1.065, 

which measures the distance between President Reagan and Congress in 1986. 

 To further test the effect of the political environment on the Court, I made an 

interaction variable using the Court’s distance from Congress multiplied by the 

president’s distance from Congress.  This value will increase as the Court moves away 

from these institutions and will decrease when the Court is closer in ideology to the two 

branches (Justice Distance to Congress X President’s Distance to Congress). 

 Because there are often strategic elements behind justices’ votes relative to the 

status quo (Bonneau et al. 2007), I also control for whether the justice is satisfied with the 

legal status quo (Justice Likes SQ).  I include a measure of whether the justice approves 

of the current status quo, defined as the lower court’s decision that the Court is 

reviewing, using Bailey’s measure of ideology and Spaeth’s coding of the lower court 

decision.  Bailey centers his ideology scores for the justices around 0, so I assume that 

those below zero can be considered liberal and those above zero can be considered 

conservative.  For each decision in Spaeth, the lower court’s decision is coded as liberal 

or conservative.  The status quo measure I use is a dichotomized variable indicating 
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whether the justice likes the status quo.  In other words, I indicate whether both the 

justice and the lower court decision liberal or conservative.  If they are opposite, they are 

coded as a 0; if they are the same, they are coded as a 1.  About 50% of the observations 

are a 0 and 50% are a 1. 

 If a justice perceives that he or she will probably be in the minority in a case, the 

justice may be likely to vote differently than if he or she were in the majority.  To 

measure the likelihood that a justice is in the majority, I use a measure of the ideological 

distance between the justice and the median on the Court (Distance to Median) using 

Bailey’s ideology scores (2007).36  I assume that justices who are located further from the 

Court’s median will have a lower chance of being in the majority.  Since at conference, 

the opinion coalitions have not been formed yet, this is one way to project the justice’s 

likelihood of ending up in the majority.  

 The final strategic factor I use is an indicator for whether the case is a 

constitutional case (Constitutional Case).  This variable is an indicator, coded 1 for if the 

case is constitutional and 0 if otherwise, based upon Spaeth’s (2007) auth_dec variable..  

Thinking that the type of law in the case might also impact the justice differently if he or 

she is in the minority or the majority, I include another interaction (Distance to Median X 

Constitutional Case).  The interaction tests whether the type of law and the justice’s 

position in the majority or minority are conditional.   

                                                
36 I also tried an alternative specification of this variable, in which I used a measurement of how frequently 
the justice ended up in the majority by term.  If a justice is used to being in the losing coalition rather than 
in the majority, the justice may be more likely to want to avoid the merits of cases more often, since they 
do not agree with the policy that is being created by the majority and would rather dodge the merits of a 
case. These variables were highly correlated and did not significantly change the results when one or the 
other was used. 
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 The next several variables are case-level control variables covering the legal 

explanations.  The first is a dichotomous indicator of whether the U.S. is a party to the 

case (U.S. is a Party).37  This information is in Spaeth’s dataset in the party_1 and 

party_2 variables.  The complexity of the case is indicated by a dummy for when there is 

more than one law in the case (Complexity) (again, using Spaeth’s laws variable).  The 

total number of amicus briefs (Amicus Briefs) submitted in a case is from Collins (2007), 

and finally, the Workload of the Court each year is from Fowler et al. (2007).  This 

variable is measured as the number of signed opinions issued by the Court each year. 

 

Results 

 The results from both models provide support for a hypothesis of congressional 

constraint.  My examination of justice votes in conference reflects that the individual 

justices take into account the political environment.  This provides support for the theory 

of strategic behavior on the Court.  In particular, there are two important contributions I 

discuss briefly before getting into the results.  

 First, as I discussed above, this chapter disaggregates the preferences of the Court 

majority by looking at individual justices on the Court.  Conference votes, which are cast 

before bargaining and/or accommodation take place, are the best way to discern 

individual preferences, which is why I have chosen this unit of analysis.  This study 

employs individual level data, not simply using the preferences of the Court as a whole 

but of individual justices themselves. 

                                                
37 Here I use a simple indicator variable of whether the U.S. is the petitioner or the respondent in the case.  I 
also ran the model separating this into two separate variables to see if the Court would act differently 
depending on the role that the U.S. played.  The two dummy variables indicated whether the U.S. was the 
petitioner or the respondent in the case.  The results were the same for each variable as when they were 
combined into one variable.  For simplicity’s sake, I chose to use the single variable.  
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 The second unique element of my findings is that strategic behavior on the Court 

vis-à-vis Congress does exist at non-merits stages of decision-making.  I argued 

previously that because most scholars who study congressional constraint look only at the 

merits stage, their findings are likely to be biased downward because strategic behavior 

may happen earlier on the Court.  Indeed, according to my empirical results in this 

chapter, they are missing important decisions made by the justices that reflect a 

consideration of the other branches’ preferences. 

 Given this broad overview of the results, I will now provide a more specific 

discussion of what the model demonstrated.  The logit results are located in Table 5.2.  

Models 1(a) and 1(b) are the larger universe of cases, while Models 2(a) and 2(b) are the 

limited universe of cases in which at least one justice votes to avoid case merits.  Again, 

the dependent variable here is all justice conference votes on the Burger Court.  Of the 

strategic hypotheses, three demonstrate strong support. 

 

[Insert Table 5.2 about here] 

 

 Additionally, to further understand the substantive impact of the variables in my 

analysis, I estimate predicted probabilities.  Tables 5.3a, 5.3b, 5.3c, and 5.3d demonstrate 

the predicted probabilities.  Table 5.3a shows the estimated probabilities for the justices 

to case a non-merits vote in conference (y=1), while moving the continuous variables 

across their ranges and while holding all other variables at their median values.  The 

probabilities shown are estimated using the variable’s minimum value, its 25th, 50th, 75th 

percentiles, and finally the maximum value.  Table 5.3b shows the predicted probabilities 
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while changing the value of the dummy variables, since they can only be changed from 0 

to 1, again holding all variables at their medians.  Finally, Tables 5.3c and 5.3d interpret 

the effects of the significant interaction variables by showing the predicted probabilities 

while changing the value of each individual variable within the interaction.  I tested these 

variables at two values of each variable, the tenth and ninetieth percentiles, again while 

holding other variables constant at their medians.38 

 

[Insert Tables 5.3a, 5.3b, 5.3c, and 5.3d about here] 

 

 According to the results shown in Table 5.2, the ideological distance between the 

justice and Congress alone is not enough to influence the justice’s vote, nor is the 

interaction of this variable with the previous overrides issued by Congress.  However, the 

effect of previous overrides is highly significant and positive in the first two models.  

Substantively, the change in the likelihood of a vote to avoid the merits is an increase of 

about two percent over the full range of the overrides variable, as demonstrated by Table 

5.3a.  That is, during years in which Congress was extremely active in passing override 

legislation in the previous year, the justices are significantly more likely to vote to avoid 

case merits.  This suggests that the override activity in Congress is perceived as 

somewhat of a threat to the Court.  As a result, the justices alter their behavior in order to 

avoid the possibility of an override. 

                                                
38 I only estimated predicted probabilities using the second model from my empirical testing, the model 
with unlimited cases as its universe and with the interaction terms.  Because of the nature of the limited 
universe of cases in the second model I presented above, predicted probabilities are not as easily 
interpretable should they only apply to the cases in which at least one justice cast a non-merits vote.  To 
fully understand the results, they must be applicable to all the Court’s cases, not just a sub-sample. 
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 Another interesting result from these models is the strong significance of the 

variable measuring the distance from the president to Congress.  The effect of the 

variable on the justices’ votes to avoid the merits is highly significant and negative.  As 

the president and Congress become more congruent ideologically, the value of this 

variable decreases as it is a distance measure.  The negative sign means that as the 

distance between the president and Congress gets smaller, justices are more likely to vote 

to avoid merits.  In other words, a president and Congress who are close together in 

ideology present a greater threat to the Court and that threat is manifested in justice votes 

to avoid case merits.  The change in likelihood, shown by Table 5.3a, is about a 3 percent 

chance. 

Additionally, the interaction variable intended to capture the justice’s location in 

the surrounding political environment is significant.  This variable interacted the justice’s 

distance from Congress with the distance between the president and Congress.  The 

significance of this finding is interesting.  Rather than simply considering the ideology of 

a potentially threatening Congress, it demonstrates that the justices actually consider the 

state of the political system as a whole.  The consideration of Congress and the president 

together, rather than simply the justice’s own distance from Congress, suggests that the 

Court is concerned with the legal system as a whole and with the role of the elected 

branches, who may be more likely to override them when they have aligned preferences. 

The substantive interpretation of this interaction can be found in Table 5.3c.  The 

values at which I tested the effect of the interaction are the two variables’ tenth and 

ninetieth percentile values.  This produced four different predicted probabilities for the 

interaction variable, which are displayed in a 2x2 table.  Increasing the distance from the 
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president to Congress causes a decrease in the justice’s likelihood of a non-merits vote by 

about four percent, if the justice and Congress are not ideologically distant.  If the justice 

and Congress are ideologically distant, however, the location of the president relative to 

Congress is rather inconsequential, as we can see from the right-hand column in Table 

5.3c.    

Whether the case is constitutional or a statutory interpretation case is significant 

in three of the four models.  The sign and significance on this variable mean that if the 

case is not a constitutional case, the justices are more likely to cast a vote to avoid case 

merits.  In other words, justices dodge case merits more frequently in statutory 

interpretation cases.  Given that Congress is probably more likely to respond in a 

statutory interpretation case and also that it is easier for them to do so, this finding makes 

sense.  Justices are less likely to want to decide merits in cases in which Congress is more 

likely to issue an override. 

The interaction variable testing the justice’s likelihood of being in the minority 

conditional on whether the case is constitutional (Distance to Median x Constitutional 

Case) is significant.  The interpretation of this variable can be found in Table 5.3d.  The 

four boxes show the predicted probability of a justice casting a non-merits vote when the 

justice is the Court median as opposed to when the justice is ideologically far from the 

median (1.85 is the ninetieth percentile of the distance variable), testing in both 

constitutional and non-constitutional cases.  The table shows that the justice’s likelihood 

of casting a non-merits vote is about ten percent higher when he or she expects to be in 

the minority; this difference rises to twelve percent when the case is constitutional.  Both 

scenarios reveal the large substantive effect of this variable. 
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 The results do not offer much support for the other strategic hypotheses.  Whether 

the justice likes the status quo is in the hypothesized direction but is insignificant.  

Similarly, the likelihood that the justice will be in the minority, measured as his or her 

distance from the minority, does not have an effect on the likelihood of casting a vote to 

avoid case merits.  However, the interaction of this variable with the justice’s expectation 

of being in the minority is significant, demonstrating that the significance of this variable 

is conditional. 

 The next category of hypotheses includes legal considerations.  First, whether the 

U.S. is a party to the case makes the justices far less likely to avoid the merits in a case.  

This was true in all four models.  Furthermore, in cases that are more complex, the 

justices are more likely to address the merits and are less likely to vote to dodge the 

merits.  This variable was significant in the first two models.   

The number of amicus briefs submitted in a case approaches statistical 

significance (p=.053).39  Amicus briefs are significant in the opposite direction from the 

hypothesized direction; rather than encouraging the justices to address case merits, the 

effect is the other way.  In cases that have more amicus briefs submitted, justices are 

more likely to cast a vote to avoid case merits.  This may be because of two reasons.  

First, as discussed above, the argument in the literature on amicus briefs suggests that the 

briefs play an informational role for the justices, particularly in cases that have a high 

amount of uncertainty.  If that is the case, then the interpretation of this variable suggests 

                                                
39 An alternative way to measure the significance of amicus briefs in a case would be to use a n indicator 
variable, rather than a count variable, for whether at least one amicus briefs was submitted in the case, 
instead of counting how many.  When I used this variable instead, the other results did not change but the 
amici variable was significant in the opposite direction (p=.000).  This would imply the relationship I 
originally posited.  I chose to use the count variable because I argue that if the justices are taking cues about 
case salience or if they are using the briefs for information, the number does matter, not simply the 
submission.   
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that in cases with more uncertainty (and therefore more amicus briefs) the justices are 

more likely to avoid the merits.  This suggests an important role for the level of certainty 

justices have about a case, a hypothesis I do not otherwise test. 

The second explanation of the significance of the amicus variable might have to 

do with case salience.  If a case is more salient, and therefore more amicus briefs are 

submitted, the justices might be more likely to punt the case away because they fear an 

override of a salient case.  This may explain in part the votes in Newdow.  This 

interpretation of this variable suggests that the concern here is about institutional 

authority, and that the Court wants to dismiss cases in which it fears an override so as to 

avoid any diminishment of its integrity.   

The workload hypothesis is also significant in the first two models.  The negative 

sign means that as the justices’ workload goes up, they are less likely to avoid case 

merits.  This is the opposite direction than what I hypothesized, but it intuitively makes 

sense.  In the years where the Court is more busy, they are casting more votes in 

conference, and therefore are more likely to cast more votes to avoid merits.   

 

Conclusion 

 The results presented here provide interesting implications for studies of judicial 

politics that are similar to the findings of the previous chapter.  In particular, the 

argument and evidence I demonstrated underline the importance of the strategic model of 

decision making on the Court.  My empirical study does provide evidence that individual 

justices are strategic when it comes to congressional influence.  The significance of the 

previous override activity and the indicator of the political environment, the distance 
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between the president and Congress, suggest that the justices are indeed strategic in their 

non-merits decisions.
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Table 5.1: Descriptive Statistics: Justice Votes to Avoid Case Merits in Conference 

 

Justice 
 

Years on 
Burger 
Court 

Total Votes 
to Dodge 
Merits 

Average 
Votes Per 

Year 
Black 2 11 5.5 
Blackmun 17 84 4.9 
Brennan 17 79 4.6 
Burger 17 110 6.5 
Douglas 6 18 3.0 
Harlan 2 16 8.0 
Marshall 17 100 5.9 
O'Connor 6 21 3.5 
Powell 15 67 4.5 
Rehnquist 15 89 5.9 
Stevens 11 64 5.8 
Stewart 12 83 6.9 
White 17 58 3.4 
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Table 5.2:  Logit Results: Conference Votes to Avoid Case Merits 
 
 Model 1(a) Model 1(b) Model 2(a) Model 2(b) 

Variable 
Unlimited 
Cases 

Unlimited 
Cases 

Limited 
Cases 

Limited 
Cases 

Strategic Factors 

Distance to Congress 
-1.030 
(1.040) 

-1.132 
(1.052) 

-2.028 
(1.383) 

-2.200 
(1.364) 

Previous Overrides 
0.050*** 
(0.0101) 

0.054*** 
(0.015) 

0.032* 
(0.015) 

0.033 
(0.022) 

President’s Ideological 
Distance to Congress 

-0.861*** 
(0.199) 

-1.272*** 
(0.263) 

-1.019*** 
(0.270) 

-1.520*** 
(0.262) 

Justice Likes Status Quo 
0.182 

(0.295) 
0.171 

(0.296) 
0.334 

(0.225) 
0.310 

(0.225) 

Distance to Median 
1.038 

(1.005) 
.723 

(1.025) 
2.083 

(1.346) 
1.682 

(1.323) 

Constitutional Case 
-0.074 

(0.0941) 
-0.211* 
(0.128) 

-0.282*** 
(0.093) 

-0.464*** 
(0.134) 

Legal Considerations 

U.S. is a Party 
-0.995*** 

(0.100) 
-0.995*** 

(0.101) 
-0.349** 
(0.127) 

-0.349** 
(0.128) 

Complexity 
-0.231*** 
(0.0707) 

-0.230*** 
(0.071) 

-0.114 
(0.102) 

-0.113 
(0.102) 

Amicus Briefs 
0.017 

(0.0104) 
0.017 

(0.010) 
0.013 

(0.010) 
0.012 

(0.010) 

Workload 
-0.009** 
(0.00324) 

-0.009** 
(0.003) 

0.000 
(0.005) 

0.000 
(0.005) 

Conditional Variables 
Ideological Distance x 
Previous Overrides 

 
- 

0.007 
(0.009) 

 
- 

-0.002 
(0.018) 

Distance to Median x 
Constitutional Case 

 
- 

0.197* 
(0.098) 

 
- 

0.266* 
(0.137) 

Pres/Cong Distance x 
Justice/Cong Distance 

 
- 

.589* 
(0.308) 

 
- 

0.714* 
(.429) 

Constant 
-1.809*** 

(0.504) 
-1.715*** 

(0.541) 
-0.116 
(0.806) 

0.068 
(0.865) 

 
N 21315 21315 1950 1950 

Note:  The dependent variable in this table is whether the justice voted in conference to 
avoid the merits of a case by voting to dismiss a case, remove the case from the Court’s 
docket, or voting that the case is moot.  Coefficients are shown with standard errors in 
parentheses.  
* = p<.05; ** = p<.01; ***=p<.001 (one-tailed test) 
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Table 5.3a: Predicting Probabilities Using Alternative Values of Continuous 
Variables 
 

Variable 
Min. 
Value 

25th 
Percentile 

50th 
Percentile 

75th 
Percentile 

Max. 
Value 

Ideological Distance 5.4% 4.8% 3.3% 1.3% 0.7% 
Previous Overrides 2.5% 2.7% 3.3% 3.6% 4.4% 
Pres. Dist. From Cong. 4.5% 3.6% 3.3% 2.9% 2.4% 
Justice Distance to Med. 2.1% 2.3% 3.3% 8.3% 14.0% 
Amicus Briefs 3.2% 3.2% 3.3% 3.4% 7.6% 
Workload 5.1% 3.7% 3.3% 3.2% 2.9% 

 
Note:  This table shows the change in probability of the dependent variable as each 
independent variable is changed from its minimum value to its maximum, also testing the 
25th, 50th, and 75th percentile of each variable.  In other words, the value shown is the 
p(y=1).  The values were calculated using Stata 10.1’s “mfx” function. 
 
 
 
 
Table 5.3b:  Predicting Probabilities Using Alternative Values of Dichotomous 
Variables 
 
Variable X=0 X=1 
Justice Likes SQ 3.3% 3.9% 
U.S. is a Party 3.3% 1.2% 
Constitutional Case 3.3% 3.1% 
Complexity 3.3% 2.6% 

 
Note:  This table shows the change in probability of the dependent variable as each 
dummy variable is moved from a 0 to a 1.  The value shown is the p(y=1).  The values 
were calculated using Stata 10.1’s “mfx” function. 
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Table 5.3c: Predicting Probabilities to Understand Interaction Effects 
 

  

Ideological Distance 
from Justice to 
Congress 

  .025 1.84 

.35 7.7% 2.6% 
Ideological 
Distance from 
the President 
to Congress .98 3.7% 2.4% 

 
Note:  This table provides an interpretation of the second significant interaction variable 
that measures the justice’s location in the broader political environment.  To uncover the 
individual effect of each variable within the interaction, I calculated the marginal effect 
of switching from each individual variable’s tenth percentile value to its ninetieth 
percentile value.  All other variables are held constant at their medians.  I calculated these 
figures using Stata’s “clarify” package.  
 
 
 
 
Table 5.3d: Predicting Probabilities to Understand Interaction Effects 
 

  

Ideological Distance 
from Justice to 
Court Median 

  0 1.85 

No 2.7% 12.8% Is Case 
Constitutional? Yes 2.2% 14.4% 

 
Note:  This table provides an interpretation of the first significant interaction variable: 
whether the justice expects to be in the minority and whether the case is constitutional or 
statutory.  To uncover the individual effect of each variable within the interaction, I 
calculated the marginal effect of switching from each individual variable’s tenth 
percentile value to its ninetieth percentile value.  All other variables are held constant at 
their medians.  I calculated these figures using Stata’s “clarify” package.  
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Chapter 6 
 

Conclusion 
 
 
 
 
 

 

 In his significant work on agenda setting on the Supreme Court, Perry (1991) 

argued that the concepts of mootness and standing are poorly understood by students of 

judicial behavior.  When these non-merits or threshold issues are raised in a case, it is not 

always clear whether the Court will ignore them and rule on the merits, or whether the 

Court will choose to avoid the merits and rule on a non-merits issue.  As I mentioned, 

even among the justices in the same case, there can be disagreement over whether to 

reach the merits.  This was true in both Newdow and DeFunis: some of the justices 

wanted to reach the merits, but in both cases, those justices were in the minority.  The 

Court ultimately ruled on standing and mootness, respectively.   

 Learning about the motivations behind the justices’ rulings on non-merits issues 

can help shed light on the judicial decision making process in general.  One broad 

conclusion we can draw from this dissertation is that the Court is strategic relative to the 

preferences of Congress.  More specifically, this strategy can sometimes be seen in the 

Court’s decisions on whether to address the merits of cases.  The existence of 
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congressional constraint on the Court, then, serves as a partial response to Perry’s 

challenge to scholars to better understand the Court’s pre-merits decisions. 

 

What Have We Learned? 

By focusing on the Court’s post-cert decisions of whether to address the merits of 

a case, I have tested and described a manifestation of congressional constraint that is new 

to judicial scholars.  I found evidence of constraint from the separation of powers on the 

Court’s early decisions.  While most of the judicial scholars who study congressional 

constraint upon the Court have chosen to look at case merits, I introduced a new idea: 

that the Court may be influenced by Congress in its threshold decisions of whether to 

address the merits of a case at all.  Furthermore, I argued consistently throughout this 

dissertation that my findings shed light on the mixed findings of scholars who have 

pursued investigations of congressional constraint on the Court’s decisions on the merits 

of cases.  Given that the Court may be influenced by Congress in its decision process at 

places other than on the merits, I set out to test whether this was true for those cases the 

Court granted cert but failed to address the merits. 

 The initial case I discussed, Elk Grove Unified School District v. Newdow (2004), 

illustrates my question well.  In what was otherwise a puzzling decision made by the 

Court, I argued that the case outcome can best be understood by looking at the role of 

Congress on the Court’s decision.  Specifically, I argued that the congressional threat of 

an override looming over the Court, should it uphold the legal precedent, was enough to 

cause the Court to back out of the case by addressing the standing question rather than the 

constitutional merits of the “under God” phrase in the Pledge of Allegiance.  The Court 
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essentially left the constitutionality of the phrase unresolved by ruling that the child’s 

father lacked standing in the case.  My later findings backed up this assertion, revealing 

that the Court is indeed strategic as a response to congressional preferences in its 

decisions on whether to address the merits of a case. 

 Chapter 2 outlined the basic tenets of the theory of congressional constraint upon 

the Court.  I introduced the strategic model of decision making, arguing that the Court 

has incentive to behave in a manner that will reduce its chances of a congressional 

override of its decisions.  I laid out two essential assumptions that have underlined the 

entire dissertation: that the justices are primarily motivated by policy, and that they are 

strategic in their behavior in an attempt to successfully implement these policy 

preferences.  Finally, I presented a number of behavioral expectations of Court behavior, 

including that the justices would change their behavior in the face of an opposing 

Congress to minimize overrides.   

 To uncover evidence that the Court does indeed consider Congress along the way 

in its decisions, I explored various stages of the Court’s decision making process in 

Chapter 3.  Looking for evidence of transmission of information to the Court about 

Congress, I showed that in the great majority of a 100 case random sample, briefs 

submitted to the Court usually mentioned Congress in some way.  Similarly, discussion 

of Congress during the Court’s oral arguments was highly common.  Finally, I showed 

that the Court did take under consideration on its own this information by looking at 

notes from the justices’ private conference discussion of the cases. 

 This consideration of Congress by the Court is a necessary condition for influence 

on the Court.  In other words, in order for the Court to be influenced by Congress, the 
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justices have to at least consider Congress and incorporate Congress as an element of 

their decision calculus.  Many scholars who study congressional constraint do not 

consider this, simply assuming that the Court already has the information about 

congressional preferences.  I demonstrated that this transmission of information occurs, 

and that throughout the Court’s consideration of cases, they are often thinking about 

Congress.  By looking first at briefs and oral arguments, I showed that parties use these 

stages to transmit information.  Perhaps more importantly was the conference discussions 

of the justices, in which they incorporated Congress into many of their discussions.  

While this is probably a discussion of congressional intent in most cases, I argued that 

even a discussion of congressional intent has implicit suggestions that the Court is 

considering the chance that Congress may override its decision if they do not follow 

congressional intent.   

 In Chapter 4, the institutional level analysis revealed an ideological effect on the 

Court’s decisions to decide on case merits.  I showed that the Court’s likelihood of 

deciding a case on its merits is related to its ideological distance from Congress.  In 

addition, the Court exhibited other strategic behavior, such as paying attention to the 

status quo and addressing the merits of cases more frequently in constitutional cases than 

in statutory cases. 

 Following the institutional level analysis I presented in Chapter 4, I turned to an 

individual level analysis in Chapter 5, studying justice votes in conference to avoid case 

merits.  Again, the evidence supported a model of congressional constraint on the Court 

in which the justices behaved strategically in their decisions to vote to avoid case merits.  

While the individuals’ ideological distance from Congress was not significant this time, 
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other variables supported strategic behavior.  The previous override behavior of the 

Court, as well as the political environment, were significant in determining these non-

merits votes.  Again, the justices made strategic considerations on whether the case was 

constitutional or statutory.   

 In totality, the story that emerges here is one of a strategic Court that takes 

Congress under consideration during several points in its decision making process.  

Students of judicial politics have turned to strategic models of decision making to explain 

many aspects of Court decision making.  The evidence I have presented here is consistent 

with the large majority of this literature, supporting the strategic model of decision 

making when it comes to deciding on threshold questions in cases that the Court has 

granted cert. 

 

Policy Implications 

 The conclusions I have made from this dissertation can be understood in terms of 

the current policy debates that are ongoing, including, for example, the health care 

debate.  As the 2010 midterm elections draw closer, it will be interesting to watch the 

Court’s actions if the Republicans make congressional gains.  Because I have shown the 

Court to be attentive to the preferences of Congress, it is likely that if an ideological shift 

in Congress occurs, this will change how the Court behaves, since it would presumably 

change its expectations about the likelihood of an override.  Harvey and Friedman (2006) 

argued that the 1994 midterm elections, shifting power in Congress to the Republicans, 

changed the way the Court behaved relative to federal legislation.  From that point 

onward, the Court and Congress were ideologically proximate to one another, and 
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therefore, according to their argument, the Court no longer was fearful of an override.  As 

a result, the Court was no longer hesitant to strike down legislation that it saw as federal 

overreaching, such as the Gun Free School Zones Act in United States v. Lopez (1995).  

This appears to once again be a possibility, given that the Republicans are hoping to 

make substantial gains in the House and the Senate.   

Because several states have challenged President Obama’s recent health care bill, 

the Court may have a similar opportunity to its Lopez decision if the Republicans are 

successful in November.  As the ideological gap between the president and Congress 

widens, as I have shown, the justices will be less fearful of a congressional override.  

Moreover, we have also seen that as the Court and Congress become more ideologically 

aligned, the Court is less fearful of an override and therefore will be freer to rule in 

accordance with its own preferences.  In combination, this could put the health care bill 

into danger, given that the Court is the most conservative branch of government at this 

time, and it does not appear that President Obama will have an opportunity to affect the 

Court’s ideological balance in the near future. 

If the Republicans are not as successful in the 2010 elections as they are hoping 

for, however, the Court will continue to be constrained by an ideologically opposing 

Congress and president.  If that is the case, according to the results I have shown here, 

then the health care legislation will not be in as much danger of getting overturned by the 

Court, because the Court would be more likely to avoid the merits of the case for fear of a 

congressional override. 

 

Future Directions 
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 In this dissertation, I have taken another step toward understanding Court 

behavior, particularly in an area that is not particularly well-studied by students of 

judicial behavior: the Court’s decisions on threshold issues, especially in situations of 

congressional threat.  One implication of this study is what I argue throughout the 

dissertation: that by focusing only on congressional constraint on case merits, judicial 

scholars overlook another element of decision making where Congress may exert 

influence on the Court. 

 A corollary to this analysis that would lend further insight into the decision would 

be to look at the cases in which the Court is under threat from Congress, but still issues a 

ruling on the merits that is contrary to congressional preferences.  This could be done by 

isolating the cases in which the Court is under threat of an override but still issues a 

ruling that is contrary to congressional preferences.   

 Another direction scholars could take research on congressional constraint on the 

Court is to explore more behind the exact causal mechanism of the Court’s decisions 

relative to Congress.  Although I have presented evidence that a strategic model of 

decision making exists, scholars have yet to explain more about why the Court is fearful 

of a congressional override.  I explained in the second chapter that the Court may fear 

policy loss, or the Court may want to avoid a congressional override for the sake of 

maintaining its institutional legitimacy.  Although I have shown that the Court does 

indeed want to avoid congressional overrides, it is much more difficult to explain why.  If 

scholars could come up with a way to test the reasoning behind the Court’s decisions, it 

would be very interesting and insightful to understanding judicial behavior. 
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 Additionally, few students of judicial behavior have examined the selection bias 

against finding constraint on the Court’s decisions based upon the Court’s cert decisions.  

In this dissertation, I do not examine the cert decision, although looking for constraint on 

cert decisions is certainly consistent with my argument that the Court may not want to 

reach the merits of cases in which it feels threatened by Congress.  As I discussed earlier, 

the little work that has been done on the early agenda setting decisions has found mixed 

results, but it is still in its early stages. 
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