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Abstract

Don’t Call It A Loophole: The Commercial Item Contracting Scandal That Wasn't
This paper examines the recent criticisms of tllerf@, commercial item contracting regime and
the proposed legislation to narrow the definitidrad‘commercial item.” The analysis begins
with a survey of the milestones that led to thes&éxg commercial item contracting framework.
The benefits of simplifying the federal procuremprdcess have been documented over decades
of practical experience and study. Such benefits taofold: (i) increasing contractor
participation, thereby promoting greater competit@nd innovation, and (ii) integrating the
federal procurement market with the broader econttmgugh reduced barriers to entry. Efforts
to realize these benefits culminated with the ppessd the Federal Acquisition Streamlining Act
(“FASA”) in 1994. The legislation represented thecades of deliberate analysis that preceded
it, establishing a purposely broad, government-vdeenition of “commercial item” for the first
time. The broad scope of the commercial item @miing framework sought to put the
government on par with large commercial buyers whon appropriately wield influence over
suppliers without promoting protectionism or requar complex compliance infrastructures.
Since FASA, there has been a near-constant effoerade the commercial item contracting
regime. This paper identifies the more significanticism of the existing commercial item
framework, underscoring that it has focused onghee paid by the government in specific
procurements without addressing the benefits efgiratting the federal procurement market with
the broader economy. There has not been any stibvstariticism suggesting that the quality of
the goods and services procured by the governnretdgricommercial item contracts are inferior
or fail to meet applicable requirements. Nevegbg| the anecdotal criticisms of the prices the

government has paid under several high-profile censral item contracts have seemingly



convinced different factions that the present frawon is fraught with loopholes and in need of
reform. This paper concludes that the recentcigiti misses the mark and that commercial item
contracting and the streamlining of federal promaat policy should be expanded rather than

curtailed.
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Introduction

In the world of U.S. Federal procurement, the nds9saw a paradigm shift in the
statutory framework governing the Government’s pase of commercial items. This change
did not come about quickly; rather, it was formeahi decades of studies, analyses, and lessons
learned. The prevailing wisdom, developed overetiwas that the Government’s myriad
procurement regulations created steep barriersdisrmercial companies seeking to do business
in the Federal market. These barriers, in mangs;agsulted in the Government paying more
for inferior products relative to what was avaikalmh the commercial market. The reduction of
barriers to the federal market promotes efficiem@a two fronts. First, it creates a competitive
environment in which more contractors can partig@nd offer their products or services to the
government without having to implement a complexnpbance infrastructure. Second, it
integrates the federal procurement market (appratdly $500 billion per yedy into the
broader U.S. and international economies.

The so-called “800 Panel Report” in January 19893,yin many respects, the culmination
of the efforts to reduce barriers to the Federalrketa Many of the 800 Panel's
recommendations were adopted by Congress in pasrigederal Acquisition Streamlining Act
(“FASA”) and subsequent legislation such as thengdr-Cohen Act and the Services
Acquisition Reform Act. The deliberate and reasbpath that led to the existing commercial
item contracting regime considered many of theasdihat are percolating again, including the
need to confirm price reasonableness and the apai®pbreadth of the “commercial item”
definition. Despite the creativity and pragmatidhmt helped bring about the existing

framework, numerous voices have been critical efdkisting statutes and regulations, including

1 see Summary of Federal Spending: Financial Assistanaad Procurement, available at:
http://www.fedspending.org.



the Government Accountability Office (“GAQ”), theepartment of Defense (“DoD”), and
private citizens.

Unfortunately, in many cases, the criticisms amaquely focused on individual
procurements or outcomes and do not consider brqauiey goals. Nevertheless, the critical
anecdotes seem to have a visceral appeal and laavedgsignificant traction and momentum.
The result has been a slow erosion of the commlatera contracting framework that threatens
to re-install barriers to the Federal market thiditivinder efficiency.

The trend against market integration is takingefadprocurement reform in the wrong
direction. Instead, the government should be fedum increasing commercial item contracting
and enforcing the existing regulations, policias] areferences to further the integration of the
Federal procurement market into the broader economy

The following recent statements, from diverse sesir are indicative of the momentum
behind advocates for significant changes to theegowent's commercial item contracting
regime:

Scott Amey, Project on Government Oversight:

The argument that the elimination or scaling badk tioe
‘commercial item’ definition will inhibit so-calledcommercial
companies’ from doing business with the governnienbnsenseé.

Dana LiebelsonTime

But the good news is that recently, efforts to eltds loophole are
gaining steam: the Pentagon and a pair of itssadyibodies are
all urging that the definition be narrowéd.

2 scott Amey, Defense Department’s New Definition of ‘Commerdiaim’ Will Save MoneyMay 2, 2012,
available at: _http://pogoblog.typepad.com/pogo2I0%/defense-departments-new-definition-of-comnadité m-
will-save-money/ (stating that concerns that naimgwthe commercial item definition will dissuadenumercial
companies from doing business with the Governmentraonsense”).




Department of Defense, Office of Inspector General:

We believe the commercial item definition is broadd has
allowed contracting officials to award contractsr fdefense
systems and subsystems that had no commercial tafkelimit
this misuse of the definition and to gain more oantin
ascertaining fair and reasonable prices, restricgtmould be placed
on the commercial item exception . . . by requitingt commercial
items be sold in substantial quantities to the genpublic to
qualify for exemption from submittal of certifiecbst or pricing
data4

Those who doubt that trends in federal procurerramtand policy move in cycles, will
have a difficult time explaining the recent -- adtand proposed-- revisions of the commercial
item contracting framework. Such efforts seek moead the commercial item definition by
removing language that has permitted the federaémuonent broad access to the commercial
marketplace that it would not otherwise benefitnfror enjoy® If adopted, these proposed
changes would ignore decades of sound analysis ldimatght about the existing statutes,
regulations, and policies that, together, comphgecommercial item contracting regime. While
many of the anecdotes used to criticize the breafltthe “commercial item” definition may
seem valid at first blush, they do not withstandiBoy when viewed in the appropriate context,
with a full understanding of the existing regimeldhe rationale from which it spawned. In fact,
many of the purported criticisms are not critichtlee existing framework, but instead highlight

instances in which existing law and policy were fodibwed.

3 Dana Liebelson, We Pause for This Commercial . . . Salday 22, 2012, available at:
http://nation.time.com/2012/05/22/we-pause-for-tosnmercial-sale/.

4 Department of Defense, Office of Inspector GeneZaimmercial Contracting for the Acquisition of Defen
SystemsD-2006-115 (Sept. 29, 2006), available at hitywiv.dodig.mil/audit/reports/FY06/06-115.pdf.

5 Report of the Acquisition Advisory Panel to theig@fbf Federal Procurement Policy and the U.S. Geag(Jan.
2007), at 58, 99-102.

6 Felix Kushnir,Evaluating Offerors Without Past Performance Infatimn: The Good, the Bad, and the Neutral
35 Pub. Cont. L.J. 317, 318 (Winter 2006) (“While. FASA and the FAR regulations have generallgrioned the
ability of new firms and recent entrants to comgdetefederal contracts, there is more that candoeed).



Recently-proposed legislation would narrow thesexg commercial item definition to
exclude those items and services that are “of a"tysed by the general public and that are
merely “offered” for sald. More specifically, these changes would limit Fadlé\cquisition
Regulation (“FAR”) Part 12 acquisitions to purchesé specific items or services that have been
sold in significant quantities in the commercialrkeplace. Practically speaking, this would
prohibit the government from contracting on a comuiat item basis for items that have been
tailored to meet government requirements or thatndb have significant commercial sales.
Instead, contractors selling these items would ldgest to robust compliance requirements,
potentially including the requirement to implemeamtcompliant accounting system and to
provide detailed cost or pricing data to suppoitgw offered. In many respects, the proposed
changes to the commercial item definition wouldctically limit any distinction between
commercial items and commercially available off-ghelf (COTS) item$. Items without
significant commercial sales or that have undergang modifications that are not “minor”
would be precluded from commercial item status aobject to burdensome, Government-
unique compliance obligations. These limitationsuild significantly curtail commercial item
contracting and, in the long run, would result émér choices, higher prices, and lower quality
for procuring federal agencies. In essence, theggosed changes would set federal commercial
item contracting back two decades and create ewae tarriers for contractors seeking to do

business with the Federal Government.

7 The full “commercial item” definition is found &8 C.F.R. § 2.101.See alsdnfra note 109 for the complete
definition and description of the changes propardte draft version of the FY2013 NDAA.

8 FAR 2.101 defines COTS items as a commercial #eft in substantial guantities in the commerciatketplace
that is offered to the Government without modificat The distinction between COTS items and conciakitems
is not insignificant. The regulations recognizatthin certain cases, it is appropriate to sub@fS contractors to
fewer compliance obligations than commercial itesnttactors. For example, COTS contractors are pkémm
requirements such as E-Verify (FAR 52.222-54) amgl components test of the Buy American AGeeFAR
12.103; 12.503. The distinction and nuances in @V S items are treated relative to commercial tegflects an
appropriate balancing that would, in effect, dissgpf the proposed narrowing of the commerciahigefinition is
passed into law.



The existing commercial item regime is not arlitrar ill-conceived. To the contrary, it
was meticulously developed to address concrete ecnacthat the federal government was
disadvantaged by the onerous requirements it placedontractors. The current commercial
item definition was penned specifically to addridssse concerns, among others. The history of
how the existing framework was developed reflelstsdetailed efforts to reduce barriers to entry
and improve the efficiency of federal procuremeri consistent theme of the studies and
commissions that preceded legislation on commergail contracting was the need to reduce
regulatory barriers to doing business with the Gorent. Reducing barriers to entry would, in
turn, further the integration of the federal premuent market with the broader U.S. economy,
which vyields significant benefits to public buyersd to the private sector. Yet, criticisms of
commercial item procurements over the past decade seemingly ignored this broad goal and
long term benefits, focusing instead on the priael oy the Government in a relatively small set
of procurements. Any short-term benefits that rhaygained through additional regulation are
far outweighed by the negative impact of isolatimg federal market from the broader economy.

I. Summary History of the Legislation and Policy n Support of Commercial Item
Contracting

Since the Department of Defense was created in7,18#e need for an efficient
procurement system has been recogn¥zeaid policies have been advanced in an effort to
realize such efficiencied) The benefits of procuring commercial items andntégrating the
federal market into the broader economy have beengnized since at least the 196tts.

Indeed, the current definition of “commercial itemihd the related commercial item policies,

9 James F. Nagléy History of Government Contractin833-59, 487 (2d ed. 1999).

10 Giorgio ScappaticciThe Procurement of Non Developmental Items: Pmod @ons, Air Force Institute of
TechnologySept. 1994kee alscPub. L. No. 80-413, 62 Stat. 21 (1948) (codified@U.S.C. § 230&t seq).

11 Report of the Acquisition Advisory Panel to theid@ffof Federal Procurement Policy and the U.S. Geag
(Jan. 2007), at 47.



statutes, and regulations evolved over severaldgscand culminated with the passage of the
Federal Acquisition Streamlining Act in 1994. PRrio this watershed event, however, there
were numerous directives, initiatives, and mand#tas helped bring about the current regime.
Indeed, the 197Report of the Commission on Government Procuremiged the high cost of
non-developmental items as a sound basis to brosdldengovernment’s procurement of
commercial items and implementation of commerciacpices!? It would take more than
twenty years for this recommendation to become law.

During the two decades between the 1972 reporttlagassage of FASA, numerous
government studies and initiatives confirmed tHeafy of commercial item contracting and its
favorable public policy implications. In 1978, tH2oD’s Acquisition and Distribution of
Commercial Products program sought to further tguisition of commercial items by revising
or eliminating certain contract clauses and speatiibns that were inconsistent with commercial
practices and potentially onerous for commerciahganiest3 Concurrent with these efforts,
certain contracting activities within DoD beganassessment of the feasibility of incorporating
commercial components and subsystems into its wesagpystems.

The Competition in Contracting Act (“CICA”) of 1@8went a step further toward
codifying a preference for commercial items. Speaily, CICA required the DoD to “promote
the use of commercial products whenever practicilifle Also in 1984, the Defense
Procurement Reform Act mandated the DoD’s use ohmaercially available parts in the

acquisition or development of defense products ‘fvaver such use is technically acceptable and

12 Report of the Commission on Government Procureniart D (1972).
13 oD Directive 5000.37 (Sept. 29, 1978).
14 pyp. L. No. 98-369, div. B, tit. VII, 98 Stat. 494186 (1984).



cost effective.2> While many of the benefits of acquiring commerdtams and reducing
barriers to enter the federal procurement markemse intuitive, there was no rush to embrace
acquisition reform favoring commercial items.

Just two years after CICA was passed, the Presd&tue Ribbon Commission on
Defense Management (“Packard Commission”) releasegport summarizing its findings. The
Packard Commission’s findings confirmed many of thaiitive justifications to maximize
commercial procurements by the Federal governmiemter costs, shorter lead times, and more
market participants. The Packard Commission caecuhat the DoD should develop new or
custom-made systems only where it is clear thatctramercial marketplace cannot meet the
government’s needs. Specifically, the Packard Cmsion stated, “[n]Jo matter how DoD
improves its organization or procedures, the defeasquisition system is unlikely to
manufacture products as cheaply as the commereiddatplace 26 On the heels of the Packard
Commission, Congress used the FY 1987 National i3eféAuthorization Act (“NDAA”) to
require the DoD to use a “nondevelopmental itenmicl(iding “any item of supply that is
available in the commercial marketplace”) wherehsitems would meet the DoD’s neels.In
addition, the DoD was required to define its reeuoients to promote the use of

nondevelopmental iterd& and perform market research to determine whethedevelopmental

15pyp. L. No. 98-525, tit, XII, § 1202, 98 Stat. 242588-89 (1984).
16 president's Blue Ribbon Commission on Defense Mamegt, Final Report: A Quest for Excellené@ (1986).
17 pup. L. No. 99-661, § 907, 100 Stat. 3816, 39PB6).

18 SeeFAR 2.101. Nondevelopmental item means an itensuglply (i) previously developed exclusively for
governmental purposes; (ii) requiring only minordification of a type available in the commercialrketplace to
meet government requirements; or (iii) being pradljdut not meeting the definitions set forth nai (ii) solely
because the item is not yet in use.



items “are available or could be modified to megéracy needs” before undertaking efforts to
develop a unique government requireméhnt.

The FY 1990 and 1991 NDAA carried the preferermyecbmmercial contracting further
by directing the DoD to issue streamlined regutatiior commercial products and to rescind any
regulations that would interfere or create incamsisies with the commercial prefereri€e.
These efforts by Congress to promote commercialracting continued in the FY1991 NDAA
(Section 800), which chartered the so called “8G@hgl’ to undertake a comprehensive
assessment of the DoD procurement laws and regugaéind to propose measures to streamline
the federal acquisition systeth.

It is fitting that the FY1993 NDAA stated, “it ihe policy of Congress that the United
States attain the national technology and indusbé@&se objectives set forth in [10 U.S.C.

2501(a)] through acquisition policy reforms thavéahe following objectives . . . (3) Reducing

Federal Government barriers to the use of commiepc@ucts, processes, and standafds.”
While this policy seems sound on its face — and sugported by decades of analysis — it had yet
to be carried out. Indeed, despite the numeraudiest, panels, and statutes touting the benefits
of commercial contracting by the federal Governmepoy 1993, the Government, and
particularly DoD, was not procuring commercial im any significant quantities. The stated
policies and preferences simply were not havingdisired effect. Against this backdrop, the
“Section 800 Panel” released its report in Jand®93. The Panel’s report, in many respects,
was the beginning of a paradigm shift in federaltcacting, as it became the foundation of the

1994 Federal Acquisition Streamlining Act.

19pyb. L. No. 99-661, § 907, 100 Stat. 3816, 39DBE).

20 pyp. L. No. 101-189, § 824(b). 103 Stat. 13524168 (1989).

21 pub. L. No. 101-510, § 800, 104 Stat. 1485, 138B().

22 pyp. L. No. 102-484, § 4211, 106 Stat. 2659 (1g6@jphasis added).



A. Section 800 Panel Report

The Acquisition Law Advisory Panel was establisipedsuant to Section 800 of the FY
1991 National Defense Authorization Act, Pub. L..N®1-510 (1990), for the purpose “of
rationalizing, codifying, and streamlining” the byodf law applicable to defense procurement
that had developed incrementally over many yéar$he Panel was specifically chartered to re-
examine defense procurement practices in lighhefmew realities that existed at the end of the
Cold War?4

Early in its deliberations, the 800 Panel adopteegtaof overall “objectives” to guide its
work. The objectives that are relevant to the Pandtimate recommendations concerning the
acquisition of “commercial items” included the foling:

(4) Acquisition laws should, without alterationadmmercial
accounting or business practices, facilitate:

(@) Government access to commercial technologies;
and

(b) Government access to the skills available ia th
commercial market place to develop new
technologies.

(5) Acquisition laws should, without requiring coaxttors to
incur _additional costs, facilitate the purchase D@D or its
contractors of commercial or modified commerciabdaurcts and
services at or based on commercial market prices.

(6) Acquisition laws should enable companies (amtors or
subcontractors) to integrate the production of watimmercial and

23 Streamlining Defense Acquisition Laws, Report loé tAcquisition Law Advisory Panel to the U.S. Carxg
(“800 Panel Rpt."), at I-1 (January 1993).

24 As described herein, the 800 Panel was one irnriassef panels or commissions that Congress estwali to
examine the procurement process, including the @3 mission on Government Procurement and the PPdicka
Commission. Both of these groups made recommentathat were precursors of those made by the @delpP
including recommendations intended to increasatugiisition of commercial product§ee800 Panel Rpt., at 8-3.
In addition, on September 14, 1993, in connectidih Wice President Gore’'s National Performance BReyithe
White House issued a National Performance Revieste®ys Report entitled “Reinventing Federal Procergth
which advocated a more streamlined procuremenésysind a framework for increased acquisition of mential
products and services.



Government-uniqgue products in a single businesswitinout al-
tering their commercial accounting or business tras2>

The final recommendations of the 800 Panel satisfleese basic objectives by proposing
changes to laws that would simplify the terms andditions applicable to contracts for the
acquisition of commercial items, and by making @iartaws inapplicable to those procurements,
thereby making contracts with the Government mtiracive to providers of commercial items.
The Panel explicitly recognized that a separateef@dorocurement market, with a limited
number of contractors able to effectively competas not consistent with the public interest and
did not further the universally accepted goals akimizing efficiency, competition, quality, and
value26 Thus, one of the fundamental recommendations®fanel was to reduce the barriers
to entry that prevented many contractors from pigdting in the Federal market, thereby further
integrating the Federal procurement into the ovexanomy.
1. 800 Panel Recommendations

Importantly, the Panel closely considered many e aspects of commercial item
contracting that have come under recent scrutinyzor example, the Panel's final
recommendations included a policy preference ferdbquisition of commercial items, a new
commercial item definition in 10 U.S.C. § 23%2expanded exemptions for commercial items
under the Truth in Negotiations Act (“TINA”), refigdrom requirements to provide cost and

pricing data, and the inclusion of items modifiednieet Government requirements within the

25800 Panel Rptat 1-9 (emphasis added).
2614, at 8-6, 8-7.

27 The 800 Panel's proposed definition evolved frosedes of earlier statutory and regulatory efféoténcrease
the Government’s acquisition of commercial produc®hese efforts include the DoD issued Directi@®&37,
entitled Acquisition and Distribution of CommercRfoducts, the Defense Procurement Reform Act fapoment

of the FY85 National Defense Authorization Act)daBection 907 of the FY87 National Defense Authatian
Act. The structure and content of paragraph (A)hef 800 Panel’'s proposed definition closely redethtthe
definition DoD adopted in 1991 at DFARS 211.700Mmplementing Section 822(b) of the National Defense
Authorization Act for FYs 1990-1991, Pub. L. N0.11089 (1989). That section required DoD to deveatepv
regulations governing the acquisition of commerpialducts and a simpler format for the acquisibtboommercial
items to the maximum extent practicabf®ee56 Fed. Reg. 18610 (Apr. 23, 1991).

10



“‘commercial item” definition. At the heart of tHeanel's recommendations was the intent to
reduce the barriers to entry into the Federal narkeduced barriers lead to greater competition
and, ultimately, better prices and quality in tharketplace8

Chapter 8 of the 800 Panel Report described thelBamrcommendations to facilitate
the Government’s acquisition of commercial produansl services. The Panel first sought to
identify those statutes and regulations that reymtesl barriers to companies that would
otherwise sell commercial products and servicestlte Government, and then made
recommendations for removing the more significartibrs29

The Panel defined a policy clearly favoring thewsigion of commercial products, and
establishing a different, simpler and less intrasiset of requirements applicable to the
acquisition of such products. The first step waes éstablishment of a new definition of the
products/services to be acquired under this newstnedmlined process. The Panel provided the

following basic rationale for its proposed commaldiem definition:

From the outset, the Panel believed that a prirparpose of de-
fining a commercial item was to be able to exenipms so
defined from the reach of those statutes and imghdimg
regulations _which have created barriers to the iatopn of
commercial item$9

The Panel thus linked the “commercial item” defomtit proposed to the underlying purpose of

the definition: those items that qualify as “comoi@ items” are those items which by their

28 Elliott Yoder, Engagement Versus Disengagement: How Structurdl @ommercially-Based Regulatory
Changes Have Increased Government Risks in Federglisitions 6, Naval Postgraduate School (Nov. 2004).
29t the beginning of Chapter 8, the Panel recognibed adherence to the FAR Part 31 Cost Princigltes the
Cost Accounting Standards, along with TINA, wereoag the “most expensive and disruptive requirenieots
doing business with the Government, and constituteghificant barriers for companies otherwise hgvin
commercial products the Government wanted to 800 Panel Rpt., at 8-6 to 8-7.

30|d. at 8-18 (emphasis added).

11



nature should be exempt from otherwise standardefdovent procurement requiremengsg(,
TINA and the Cost Accounting Standards).

2. The Distinction Between Determining Commercidy and Price
Reasonableness

The Panel also recognized at the outset that tfieitden of a “commercial item” was a

concept distinct from how the Government shouldga commercial item. In this regard, the
Panel stated:

Once the Panel had defined the universe of itemshaghould be

acquired with_a minimum of reqgulation unique to &mment

contractors, the Panel went on to deal specifioaith pricing (in

proposed section 2xx5) and quality (in proposedi@ec2xx4)
rather than attempting to load these functions tinéodefinition31

Thus, while different, the definition of a commaeicitem and the pricing of commercial items
are related. This is an important point that gnsicant to understanding and analyzing the
flaws in many recent criticisms of the commerctaim regime32 After a contracting officer
determines that an item meets the commercial itefimitlon, the reasonableness of such item’s
price is determined through either competition price analysis.” In rare cases, where these

methods cannot confirm that the pricing is fair a@dsonable, cost analysis may be utilized. In

31800 Panel Rpt., at 8-18.

2itis important to emphasize that, as explainedreater detail in Section 11.A.3, the determinattbat a product
meets the FAR 2.101 definition of “commercial iteia"separate and distinct from the determinatiai the price
for the item is “fair and reasonableSeeFAR 15.402(a). The latter determination can bdengasily when there is
adequate price competition. If there is no contipeti however, the reasonableness of the pricefoommercial
item is to be based upon “information other thastcor pricing data.” See FAR 15.404-1(a)(2)-(3). This
determination will be based upon a Government ¥paoalysis,” or, as a last resort, upon a “costyaim’ See
FAR 15.404-1(a)-(c). Thus, the FAR contemplatdsiasions in which a product meets the definition aof
commercial item, but cannot be readily priced i@ tommercial marketplace, making some reliancetberalata,
including contractor cost data, necessary to infaireand reasonable pricing. In addition, thisamethat a product
might be sufficiently similar (is “of a type”) taeéms sold commercially that it meets the definitadricommercial
item,” even though the market does not provideearcprice for the product. The Section 800 Pamathed the
same conclusion. While it did not use the phrastotmation other than cost or pricing data,” i diontemplate
the occasional need for the Government to obtaéh data from the contractor to support the prica obmmercial
item. This portion of its legislative recommendas was not adopted by Congress in FASA but wasrjracated
in FAR Part 15.

12



fact, the 800 Panel contemplated a robust anabfssommercial item pricing to confirm its
reasonableness. Much of the recent criticism ofmmercial item procurement and
recommendations to significantly narrow the deimtof a “commercial item” fail to recognize
this distinction.
3. The Commercial Item TINA Exemption

As previously noted, the 800 Panel developed itp@sed definition of “commercial
item” with the end purpose of offering contractoparticularly commercial companies, an
opportunity to participate in the government maplkete without taking on the burdens
traditionally imposed upon government contracErslt concluded first that commercial item
procurements should not be entirely exempt fronGalVernment and DoD-unique requirements
such as those involving socio-economic, ethicsaamthin other regulatory policié4. Instead, it
determined that the following criteria should beedigo decide which statutes would not be

applicable to commercial item acquisitions:

0] whether compliance with a statute was practidala
commercial item was purchased out of inventory;

(i)  whether compliance_would disrupt sources ofpy,
personnel practices, and business methods thatdvigpilcally be
in place in a company which served primarily thenomercial
market; and

(i)  whether compliance with a contract-unique uggment
would impose substantial expense on a “typical’ cwrcial
company3®

33800 Panel Rpt., at 8-31.

341d. Moreover, commercial item contracts have not ieemune from added compliance obligations in thet la
five years. Commercial item contractors and sutractors are now required to comply with requireteaelated
to ethics and business conduct (FAR 52.203-13), leynent eligibility (FAR 52.222-54), and executive
compensation reporting (FAR 52.204-10). FAR 52:8liicludes a complete list of contract clauses statutory
requirements that may apply to specific commeiitgah contracts.

35|, (emphasis added).
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The 800 Panel thus believed that two of the factbes were relevant in determining
whether a product should be treated as a commateral were whether its acquisition using
standard Government procurement requirements wpldisrupt the business methods of a
company that serves “primarily the commercial mgtkar (ii) “impose substantial expense” on
the commercial company.

The 800 Panel recognized that there were two kiagies that arose in connection with
the pricing of commercial items. First, the reguient to submit cost or pricing data under
TINA was a major barrier to commercial companiedeeng the Government market.
According to the 800 Panel, TINA fit squarely withthe profile of statutory requirements from
which companies selling commercial items shouldelzempt. The Panel also recognized,
however, that the Government was still requirediétermine that the price it was paying for a
commercial item was “fair and reasonable.” Tosfgtthese two — sometimes inconsistent —
objectives, the Panel recommended two groups afgdha

Specifically, the Panel proposed to expand the Ti&emption for “adequate price
competition,” which was explained in the 800 Pdreport as follows:

The proposed amendment specifically provides thabaurement
can be exempted from TINA under the adequate pocepetition

exemption if: (1) the price is fair and reasonahbled (2) the item
is to be purchased from a company or businessthaitproduces
the same or similar item for the commercial madshg the same

or similar commercial production processes as thsssl to pro-
duce the offered item for the Governméfi.

The Panel's guidance on determining price reasenaisk is very similar to that reflected in the
current FAR 15.404-1(b), describing the factorsb® considered in performing a “price

analysis.” Based on the above, the 800 Panel wbakke been comfortable exempting a

3614. at 1-127.
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procurement from TINA where the item was being pased from a company that produces the
“the same or similar item for the commercial markestng the same or similar commercial
production processes.” The 800 Panel further neized the need for an explicit TINA
exemption for noncommercial modifications to comeredritems that do not change the item
from a commercial item to a noncommercial itém.

The Panel also made recommendations affectingpti@ng of commercial items,
including one to create the concept of “documeotétihat could be requested to support the
reasonableness of a contractor's price. This deosation was to be distinguished from
certified or formal “cost or pricing data” underNA and was in most respects equivalent to the
current FAR concept of “other than cost or pricidgta.®8 Specifically, the Panel
recommended that in the event the price of a comialeitem was not based upon (i) an
established catalog or market price supported lssaf substantial quantities, or (i) full and
open competition, then “the contracting officer Ishese price analysis, relying if needed on
documentation submitted under subsection (b), tterdgne that the price is fair and
reasonable3® However, the Panel recognized that:

there may be unusual circumstances in which theoresbleness of
a proposed price cannot be established througle pmalysis as
contemplated in section 2xx5. |If this occurs, themler section
2xx5(a)(3), the provisions of TINA then apply taethcquisition.
If at that point a contractor can meet whateveuirements TINA

places on the acquisition — possibly including iied cost or
pricing data — the transaction can go forwfd.

371d. at I-126.

38 “Information other than cost or pricing datatisfined under FAR 2.101 to mean “any type of infation that is
not required to be certified” under TINA, but “méaclude pricing, sales, or cost information, andudles cost or
pricing data for which certification is determinedpplicable after submission.” (Emphasis added.)

39800 Panel Rpt., at 8-43 (emphasis added).
401d. at 8-44.
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These overall pricing recommendations underscore Banel's view that the
determination of price reasonableness could, int wexses, be made without relying on formal or
certified cost or pricing data, and that this, wlemipled with a more expansive definition of
“‘commercial item” would facilitate the acquisitiaf commercial items without endangering the
Government’s legitimate procurement interests.

Importantly, the 800 Panel does not suggest tlthtaiag barriers to doing business with
the federal government would have any impact orgtradity of goods and services available to
federal agencies. In fact, the 800 Panel repaticates that expanded commercial item
contracting could facilitate an improvement in gtyal For example, new technologies tend to
emerge sooner in the commercial marketplace thaefiense industriekt Moreover, the Panel
found that government requirements and regulatoars interfere with relationships between
prime contractors and their suppliers and subcottraand cause schedule delays. Such
interference and delay often impact quality as wadl price*2 Thus, the expansion of
commercial item contracting and the integrationtted federal procurement market with the
broader economy has the potential to reduce pricgsove quality, and increase the industrial
base.

lll.  New Legislation Based on the 800 Panel

Thus, the 800 Panel Report illustrated in detael ¥arious shortcomings of a complex
and overly risk-averse Government procurement syst@/ith its unique entry requirements and
other departures from commercial purchasing prestithe Government market had been
avoided by many of the businesses offering the nmostvative technologies to the commercial

marketplace at competitive prices. Following tleéease of the 800 Panel Report in January

41800 Panel Rpt., at 8-11, 8-14.
42\d. at 8-14.
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1993, the House and Senate each introduced billdréamline procurement across the entire
Government, reduce many Government-unique statuteguirements, and encourage the
acquisition of commercial items to the maximum exferacticable. The House bill, H.R. 2238,
was introduced on May 24, 1993 as the “Federal Asitipn Improvement Act of 19938 The
Senate’s version, S. 1587, was introduced on Oct2®e1993* While the broad intent of the
two bills was similar, there were material diffecen that needed to be resolved. As discussed
below, a committee was appointed and tasked witlremging such differences. Ultimately,
Congress enacted FASA on October 13, 1994. Atithe, it was arguably the most significant
procurement-reform legislation since the Compeiiiio Contracting Act of 1984. Whereas the
800 Panel established a compelling legal and bssinase for radically reforming government
procurement and taking advantage of the commentaaketplace, FASA transformed many of
those recommendations into law. In sum, it reélddhe principles upon which the commercial
item procurement regime rests.

FASA introduced for the first time, among otherntg, a single, government-wide
definition of commercial item, and greatly expandled list of government contract obligations
from which the commercial item supplier would beemwpt (including TINA disclosure
requirements). In recent years, however, in theewa several highly publicized procurement
“scandals®® involving major commercial-item acquisitions, Coegs has begun to chip away at
some of the reforms implemented by FASA. The mesent example of this retrenchment is
the proposed narrowing of the commercial item deébin under Section 806 of the draft

National Defense Authorization Act for FY 2013.

43{ R. 2238, Rpt. No. 103-545, pt. | and I, 103rdhGo 2nd Sess. (1994).
44 cong. Rec. S14384 (Oct. 26, 1993).

45 While some observers have characterized whatdkeyn to be improper commercial procurements asdatgn
such characterizations may be overly dramatic enshme cases, misplaced.
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A. The Federal Acquisition Streamlining Act

Until FASA, federal procurement laws did not prawid single, government-wide
definition of commercial item. Given the 800 PaRejport and Congress’ desire to enact reform
legislation, a generic commercial item definitiomsvproposed to identify those products and
services the Government could purchase, for pading business reasons, using far fewer
Government-unique terms and conditions than itrlelidd upon in the past.

FASA further streamlined the federal acquisitiogass by requiring fewer clauses,
terms and conditions than are required for non-ceroial procurements, and by making
inapplicable many laws and statutory requiremeriiat totherwise hinder the efficient
performance of government contracts. A major gbahis statute was to eliminate government-
unique requirements and to encourage the use aheoomll best practices.

With respect to products, the definition includésims sold or merely offered for sale to
the general public, provided they were ‘@type regularly used by the general pubfté.”In
keeping with the 800 Panel Report, the definititao ancluded items that could be modified and
still be considered a commercial item.

The Conference Committee Report on S. 1587, puddisbn August 21, 1994,
documented the work of the committee appointees$olve the outstanding differences between
S. 1587 and H.R. 2238. With respect to the commercial item definitione treport discussed
the negotiation of language inserted in subpardg(Ap— “of a type customarily used” for other

than governmental purposes — and how it ought toteepreted:

46 5. 1587, § 8001, 103rd Cong., 1st Session (1998pliasis added). The very similar phrasettieftype” was
used in the 800 Panel Report definition of comnadiitém to capture the range of modifications ttwild be made
to an item which (i) meets the criteria for a comered item and (ii) as modified, still qualifies ascommercial
item. As noted above, the 800 Panel promotedrttieision of modified commercial items within thefidéion to
enable DoD “to have the same flexibility as a comuia company to obtain modifications that woulddeilable
to, for example, a Fortune 100 company.” 800 PRl supranote 23, at 8-20.

47, Rpt. No. 103-712, 103rd Cong., 2nd Sess. (1994)
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The definition of “commercial items” in the Senatél would
include items not yet available in the commerciarketplace that
will be made available for commercial delivery viitta reasonable
period, but only if the items are “of a type custoity used” for
other than governmental purposes. The House anemdm
included such items if they are “intended to bedi$er other than
Federal government purposes.

The conference agreement would provide that itdmas @re not
yet available in the commercial marketplace wolddrxluded in
the definition of commercial items if they evolveuto of
commercial items based on advances in technologycoeases in
capability and will be available for delivery inethcommercial
marketplace in time to meet government requirementBhe
provision is intended to ensure that new generataircommercial
products are included in the definition. At themsatime, this
provision should ensure that there is some yaidsiic the
commercial marketplace against which to measureepand
product quality, and to serve as a surrogate feritiposition of
government-specific requiremerffs.

Thus, the commercial marketplace was seen, in sespects, as a “surrogate” for government-
specific requirements from which product qualitydgorice reasonableness could be derived.
However, it was clearly contemplated that there laidae instances in which the Government

would buy items under the commercial item contragrocedures that did not emanate from a
robust commercial market. Thus, the recent conatem over the breadth of the “commercial

item” definition cannot be seen as a correctioamminintended consequence of FASA. Rather,
the recent efforts to narrow the definition woukbresent a dramatic shift in the opposite
direction and a departure from the robust analysa procedures that brought about the existing
commercial item contracting regime.

B. The Clinger-Cohen and Services Acquisition Refon Acts

4814, at 225 (emphasis added).
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In 1996, Congress passed the CIinger-Coheéngtfurther advance the procurement of
commercial items. Notably, the Clinger-Cohen Axémpted commercial item suppliers from
TINA’s cost and pricing data requirements, one loé tmost commonly cited reasons for
commercial companies’ reluctance to contract withfederal governmen®.

In 2003, Congress passed the National Defense Am#tion Act for Fiscal Year 2002
which incorporated the Services Acquisition Refoftt (“SARA”) (formerly H.R. 1837) as
Title XIV. SARA built on the critical procurementeform initiatives of the 1990s by
recognizing that the economy and the needs of thee@ment had become increasingly service
and technology oriented. Section 1431(a) of theakeended the Office of Federal Procurement
Policy (OFPP) Act to permit a performance basedrechor task order for the procurement of
services to be treated as a “commercial item” @mbtin certain circumstances. Section 1432
amended the FASA (Section 8002(d)) to authorizeug® of a time-and-materials contract or a
labor-hour contract in the procurement of commészavices (a type of “commercial item”) if,
among other things, those services were (i) comyngold through the use of either type
contract and (ii) purchased by the procuring ageosya competitive basis. Additionally,
Section 1433 clarified the “stand-alone servicesfirdtion of a commercial item.

These statutes also contained provisions directirey FAR drafters to implement
regulations that would permit a more user friensiy of acquisition procedures and eliminate
many barriers to the market. The intent of the megulations was to increase competition in

selling commercial items to the federal Governmaititile decreasing related acquisition costs.

49 pyb. L. No. 104-106; see also Mason C. Alingere Trhpact of Procurement Provisions In Appropriadidts
on the Federal Acquisition System, 36 Pub. Cont. 683, 584 (Summer 2007) (The Competition in Gurting
Act of 1984, the Federal Acquisition Streamliningt/Adf 1994, the Clinger-Cohen Act of 1996, and 8ervices
Acquisition Reform Act of 2003 were all efforts feged on streamlining the federal acquisition sysiem

50800 Panel Rpt., at 8-7, 8-8.
S1puyb. L. No. 108-136.
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The latter goal is a key point that is often natsidered among the benefits of commercial item
contracting. There is cost to the Government aasat with auditing contractor costs and

evaluating certified cost or pricing data. Theueell cost of conducting a commercial item
procurement cannot be ignored in evaluating theefitsnof the commercial item contracting

regimed2 In many respects, 2004 (ten years after FASA)essgmted the high water mark for

commercial item contracting. Since then, thereehbeen increasing efforts to narrow the
commercial item preference and re-establish barteethe federal procurement market.

IV.  Efforts to Narrow the Definition of “Commercial Item”

Almost from the time FASA was passed, voices wittiie Federal Government have
been critical of commercial item contracting. Tdesiticisms focus on the prices paid under
commercial item purchases and seemingly ignorebtbader policy goals of integrating the
Federal procurement market with the broader economiynfortunately, however, these
criticisms have prompted revisions in the commédatracting regime, particularly within the
DoD, that tend to reinstitute barriers to competitand thus reduce the pool of contractors that
can meet the minimum requirements of doing busimeds the Government. While there are
numerous examples of these criticisms, four ardligigted hereirp3 Notably, none of the
criticisms call the quality of commercial item g@odnd services into question; all are focused
on pricing.

For example, the DoD Office of Inspector Gener®I(3”) and the GAO have issued
numerous reports in recent years in which they haveewed commercial item determinations

made by DoD agencies, and found them wanting. &hegorts offer a glimpse of the

52 House Committee Circulates Draft of Revived Promert Reform Bill35 GC 1294 (May 5, 1993).

53 Other critical reports not discussed in detailude: Contracting for and Performance of the C-130J Aarfcr
(D-2004-102) (July 23, 2004) ar@rocurement Procedures Used for F-16 Mission TragniCenter Simulator
ServicegD-2006-065) (March 24, 2006).
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constraints that may be placed on contracting eféian the future when deciding whether to
proceed under FAR Part 12 and do without costiomg data under TINA.

A. 1999 GAO Report

In 1999, just five years after the passage of FABA ,GAO issued a report summarizing
its review of sixty-five commercial sole source ghases4 While not directly criticizing the
Federal commercial item contracting regime, theoremoncluded that the price analyses
performed by contracting personnel were inadequite.example, in 33 of the 65 procurements
reviewed by the GAO, the price analysis consistely @f comparing the offered price to a
catalog or list pric€> The other 32 procurements used more robust priedysis techniques,
including requesting cost data, but the GAO cometudhat the contracting personnel were
generally too accepting of contractor pricing anal chot sufficiently negotiate where
appropriate.

Contracting personnel who were questioned abousplaeseness of their price analyses
offered a broad range of justifications. In mamages a lack of time was cited, others blamed a
lack of negotiating leverage in a sole-source ang in some cases the contracting personnel
indicated that placing orders quickly was a higpeority that negotiating a low pric® This
report did not explicity recommend revisions tce tlexisting laws and regulations, but it
certainly suggested that the “commercial item” wiéfhn was too broad and posed practical

problems to agencies seeking to confirm the reddenass of offered prices.

54 U.S. General Accounting Offic&ontract Management: DoD Pricing of Commercialnie needs Continued
EmphasisGAO/NSIAD-99-90 (June 1999), available at httypwiv.gao.gov/archive/1999/ns99090.pdf..

33|d. at 2.
561d. at 8.
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B. 2004 DoD OIG Tanker Report

On March 29, 2004, the DoD OIG issued a reporteel#o the acquisition of the Boeing
KC-767A Tanker Aircraft (“Tanker Report®! While the Tanker Report addressed a variety of
issues, the most relevant discussion focused o\th&orce’s commercial item procurement
strategy to lease and purchase the KC-767A tanker.

The Tanker Report criticized the Air Force’s detgration that the KC-767A met the
statutory definition of a commercial ite?8. The DoD OIG argued that no commercial market
existed for the tanker that could establish redsiengrices by the forces of supply and
demanc® The DoD OIG ultimately concluded that the comnaritem procurement strategy
used by the Air Force did not provide sufficienstor pricing data for a multi-billion dollar
procurement, thereby undermining the determinativat the prices offered were fair and
reasonablé&9

The Air Force contracting officer classified the K67A as a commercial item because
the modifications Boeing proposed to make to itseém” 767 aircraft allegedly would not
change its non-governmental functieng, the KC-767A would still transport people and @arg

by air) and would not change the aircraft's esse¢hysical characteristice.g, it would still

S7 Acquisition of the Boeing KC-767A Tanker AircrafD-2004-064) (Mar. 29, 2004), available at
http://www.dodig.mil/audit/reports/fy04/04-064.pdf.

581d. at i.

59d. at ii. As mentioned above, a buying agency muskartwo separate determinations: (i) does the iterat
the statutory definition of a commercial itemnd separately(ii) is the price of the commercial item fair and
reasonable. The “Results” section of the TankepdRereflects DoD OIG’s inappropriate blending dfet
commercial item determination with the separatemgination of the fairness of the price. For exknthe DoD
OIG asserted that “[c]ontrary to the Air Force mpietation, the Boeing KC-767A Tanker Program doesmeet
the statutory definition of a commercial item. MNMommercial market for this tanker aircraft existsarder to
establish reasonable prices by the forces of supptlydemand.”ld. at ii. This convergence of the two different
determinations, evident in multiple DoD OIG repastscommercial item acquisitions, blurs the analydiwhether
an item is a commercial item.

60|q.
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have a fuselage, wings, tail, engine and aviorfits)As a result, the contracting officer
concluded that the reconfiguration of the 767 pagseor freighter version to a tanker was a
minor modification under subparagraph (3)(ii) of thAR 2.101 definition of commercial item.

The DoD OIG disagreed, concluding that Boeing'sposed modifications to the 767
were not minor noncommercial modificatidt®s. Specifically, the DoD OIG found that the
modifications were “not minor, were for unique ralhy-specific purposes, and cost **.* percent
of the base commercial aircraft price . . . Iniadd, the modifications significantly changed the
aircraft’'s primary purpose and function from thattransporting people and cargo to that of a
military tanker.63 The DoD OIG further stated “[tjhe major modifiicats that will be made to
the Boeing 767-200ER commercial aircraft will ceeatmilitary-unique tanker aircraft that does
not currently exist 84

Finally, the DoD OIG concluded that the KC-767A didt meet the “intent” of the
phrase “of a type” in the commercial item definitio The Tanker Report quoted a 2001 DoD
policy memorandum for the proposition that the pbréof a type” was not intended to allow the
use of FAR Part 12 for the acquisition of sole-seymilitary-unique items that are not closely

related to items already in the market pléee.

6119, at 7.

621d. at 9
631q.

64,
65 |d. The DoD OIG also asserted that there was no conmiahemarket for the KC-767A to establish the
reasonableness of the pricing by market forces.a Assult, the DoD OIG concluded the Air Force txdaa high-

risk procurement strategy and that a cost or figgde-incentive contract would have been a morer@ppate
vehicle for the KC-767A.
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C. 2006 DoD OIG Report

In 2006, the DoD OIG published a report summagaiis review of 86 contract actions
under 42 contracts totaling $4.4 billi6h. The 2006 report concluded that federal contrgctin
officials did not sufficiently justify the commeamtdinature of the items being procured in 35 of
the 42 contracts reviewéd. The DoD OIG concluded that the Government woldsgenbeen
better positioned to negotiate a better price Hat required the contractors to submit cost or
pricing data. That is, by conducting the procuretmander FAR Part 12 as opposed to Part 15,
the Government risked paying an unreasonable ppasicularly where a commercial market
for the item sought does not ex¢§t. Notably, in many cases, this criticism seemedeftect a
disagreement with existing law rather than with itmgividual procurements. For example, the
report noted that often the item procured did epresent a “true” commercial prodét. This
comment suggests that the DoD OIG’s view of whatusth be a commercial item is distinct
from the current definition.

Moreover, the DoD OIG cited the broad definitidrad’commercial item” as problematic
in that it allowed contracting officials to use 6lpholes” to conduct commercial item
procurements for items whose commercial natureulsiadis’® For example, the report noted
that commercial items include items that are “ty@e” available in the commercial marketplace

and need only be “offered for sale,” not actualNyitable for sale. The report pointed to the

66 Department of Defense, Office of Inspector GeneCalmmercial Contracting for the Acquisition of Bate
Systems, D-2006-115 (Sept. 29, 2006), availabltpt//www.dodig.mil/audit/reports/FY06/06-115.pdf.

671d. ati, 5.
68|d. at 6.
6919, at 5.
701d. at 7.
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FAR Part 12 procurement of engines for the V-22r®ggircraft and concluded that there was
insufficient documentation of the similarity to thbemmercial enginél

The 2006 report went a step further than previoutcisms by making specific
recommendations that the “commercial item” defamtibe narrowed so that certified cost or
pricing data would be required for items that afr@ dype or that have been merely offered for
sale. That is, cost or pricing data would be regflifor items without a “proven commercial
market.72

D. 2009 Panel on Contracting Integrity

The FY2007 NDAA established a panel to review @aldrspectrum of issues related to
contracting integrity’3 One of the items under the panel’s purview wedetmate pricing,”
which included an assessment of commercial itenoyseaments. Similar to the GAO and DoD
OIG reports cited herein, the panel found thatseame instances, DoD contracting personnel
failed to adequately document both the determinatfocommerciality and the reasonableness of
the price paid. Based on these findings, the peammmended that the “commercial item”
definition be revised to exclude items “of a ty@eid items “offered for sale.” In the interim, the
panel recommended that the DoD implement requirésnem escalate the determination of
commerciality above the contracting officer lev&l.The panel concluded that such amendments

to the definition would address “contract pricinginerabilities” under commercial item

714,
7219, at 7, 12-13.

73pyb. L. 109-364 § 813.

74panel  on Contracting  Integrity 2009 Report to Congress, Tab H, available at:
http://www.ndia.org/Advocacy/LegislativeandFedesallesUpdate/Documents/March2010/Contracting_ Irtyegri
anel_report_2009 to_Congress.pdf.
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procurementg® Notably, the panel did not discuss, and seemidiglynot consider, the concern
of creating additional barriers and impedimentddong business with the Federal Government.
V. The Critical Reports Do Not State a Case for Guing the Commercial ltem Regime.
Notably, the 800 Panel and the drafters of FASAsatered the very issues raised by the
reports described above in drafting recommendatfonghe current commercial contracting
framework. At the time, there was broad concureetinat the requirement to provide certified
cost or pricing data was one of the greatest barrie entering the Federal procurement
market/6 Moreover, it was contemplated that in some cdlsese may not be an established
commercial market for specific items and, in thoases, it may be appropriate to require cost
data’’ However, the fundamental reason for creatingaadbrdefinition for commercial items
and for exempting commercial item procurements feonumber of requirements was to reduce
the barriers and integrate the federal market theobroader economy. The “of a type” and
“offered for sale” language was specifically deysld to put the federal Government in a
situation similar to that of a large, commerciayéu The relatively recent criticisms of the
commercial item regime do not appear to considesdhroader policy objectives. Rather, they
rely on anecdotal evidence and short term interiesgglvocating for significant revisions to a

well-laid framework.

7314,

76 800 Panel Rpt., at 8-7.
77 Supran. 25.
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A. Benefits of Integrating the Federal ProcuremenMarket

The benefits of an integrated federal procuremsgstem are intuitive and as basic as the
rationale behind economies of scéfe. As noted in the 800 Panel report, significant
Government-unique requirements result in commealtractors either adding layers of cost
by establishing separate business units for thewe@ment business or electing to forego the
Government market entireR?. By imposing requirements that create separateéss units and
limited competition, the Government is unwittinglystering an environment in which there is
less competition, less innovation, inferior qualigyd higher prices. In effect, two markets for
the same or similar products are created. In n@@ses this results in higher prices for both
government and commercial buy&fs. Notably, the recent criticisms of the commerdiam
contracting framework do not consider the oppotiuoosts of increased regulations or the less
tangible benefits of an integrated federal procaeimmarket, including reduced procurement
costs, increased contractor participation, andvation.

Furthermore, the barriers to doing business withfederal government can impede the
government’s ability to procure goods and servivesded to respond to a crisis. For example,
the “Buy American” provisions of the 2009 AmericRecovery and Reinvestment Act of 2009
likely delayed billions of dollars in procuremenitstended to stimulate the sluggish U.S.
economy8l In addition, government-specific accounting reguients effectively preclude the

participation of foreign contractors in the fedgradcurement markég

78 Albert Graells Are the procurement rules a barrier for cross-bartteade within the European market? A view
on proposals to lower that barrier and spur grow 2-3, Preliminary Draft (Jan. 16, 2012).

79800 Panel Rpt., at 8-6.

80 Albert Graells Distortions of Competition Generated by the Pul§fPower) Buyer: A Perceived Gap in EC
Competition Law and Proposals to Bridgent 31, available at http://ssrn.com/abstract=2453

81 See, e.g Burgett, Leibowitz, and Ertleyi-eature Comment: How Will Buy America Restrictiohffect
Economic Stimulus Spending2 No. 7 Gov't. Contractor § 51 (Feb. 18, 2008 alsoSteven L. Schooner and
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The sound policy behind integrating markets isanadored by the Supreme Court’s
jurisprudence related to the Constitution’s Comrae@tause. Just as the Supreme Court has
sought to avoid economic protectionism among tlaes$3 the Executive branch should not
promote protectionism with its procurement polidndeed, it is widely accepted that one of the
Commerce Clause’s most important objectives igabize the benefits that stem from economic
integration84 Commerce Clause jurisprudence underscores théiveosmplications of
integrating the federal procurement with that & tinoader economy

One of the government’s primary concerns with teduced regulatory requirements
around commercial item purchases is that it widlate an environment in which the contractor
will be more likely to cheat the Government and @w/ernment official will be less likely to act
to protect the Government’s interests. This riggrae approach is misplaced and, in fact, often
achieves the opposite of the intended result. ekample, a market in which only a handful of
large companies are able to effectively competesifgmificant contracts fosters an environment
that is ripe for price fixing and other anticompigé behavior$® But even if the few remaining
competitors abstain from blatant criminal acts, shealler number of market participants do not

bring pressure to innovate and maximize efficierasy/there is little or no fear of new entrants

Christopher R. Yukins-eature Comment: Tempering ‘Buy American’ In Tleed®¥ery Act — Steering Clear Of A
Trade War 51 No. 10 Gov't. Contractor { 78 (Mar. 11, 2009).

82 SeeD. Daniel SokolLimiting Anticompetitive Government Interventiorie Benefit Special Interests7 Geo.
Mason L. Rev. 119, 124 (Fall 20093ge alsoLawrence S. Rabyne and Steve Gruenwalivers of Cost
Accounting Standards08-7 Briefing Papers 1 (June 2008) (“simultanecosnpliance with a second set of
[accounting] rules might be not only burdensome musome cases, impossible.”).

83 See New Energy Co. v. Limbaet86 U.S. 269, 273-74 (1988) (“[T]he commerce skprohibits economic
protectionism — that is, regulatory measures desida benefit in-state economic interests by burdgaut-of-state
competitors.”).

84 Evan WeissFixed Income Insecurities: Municipal Bonds and tBesion of Dormant Commerce Clause
Scrutiny in Department of Revenue v. Da8s Wash. U. J.L. & Policy 329, 331-32 (2010).

85 Gustavo Piga and Khi ThaAdvancing Public Procurement: Practices, Innovatiamd Knowledge-Sharing
(Dean Brunk, Ch. &overnment Procurement: ‘FAR’ from a Competitiv@des$, at 163, PrAcademics Press
(2007).

29



winning market shar@ Moreover, layers of statutory requirements caabén sophisticated
contractors to manipulate the regulatory framewaykcreating delays or otherwise imposing
added costs to the detriment of new entr8AtsIn fact, many of the rules particular to
Government contracting curtail discretion by coctireg officers in an effort to reduce
corruption, but instead produce a system where rthmerous rules generate significant
inefficiency while, at best, helping to avoid absighat occur in only a small percentage of
procurement§8

Another repeated concern with using commerciahifgrocurements to acquire goods
and services that are “of a type” or have only baféered for sale, is that the price offered to the
Government does not reflect market-based competdind could be inflate®? As an initial
matter, this concern wholly disregards the longatbenefits of reduced barriers to entry into the
Federal procurement market. Reduced regulationsaca to expand the supplier base and
eliminate the need to house government businessejarate operating unft8. Intricate,
complex regulations inherently advantage largeynmgent contractors that have developed the
infrastructure and expertise required to navigatplieable statutes, rules, and regulati8hs.

Such a byzantine regulatory environment furtheesahtrenchment of established players and

8614,
87 James Cooper and William Kovacld,S. Convergence With International Competition iNer Antitrust Law
and Public Restraints on Competitid®0 B.U. L. Rev. 1555, 1562-63 (2010).

88 steven KelmanRemaking Federal Procuremerdt 13, Working Paper No. 3, John F. Kennedy Sklbo
Government.

89 Department of Defense, Office of Inspector GeneZaimmercial Contracting for the Acquisition of Defen
SystemsD-2006-115 (Sept. 29, 2006).

90 Hershel Kanter and Richard Van Attategrating Defense into the Civilian Technologyldndustrial Baselll-
13, llI-15, Institute for Defense Analysis (Febryd©993).

o1 SeeCooper and Kovacigupranote 87, at 156;iting William E. Kovacic,Regulatory Controls as Barriers to
Entry in Government Procuremei5 Pol'y. Sci. 29, 34-37 (1992).

30



discourages new entrar®&. The mere lack of a requirement to have a compkagcounting
system reduces contractor costs and fosters eftige that help control costs. Moreover, large
commercial entities often purchase items from Sepplthat need to be modified for specific
uses and, therefore, have limited commercial sal€@mmercial entities regularly negotiate
reasonable prices for such items and can serva agample for Governmef8. Finally, as set
forth herein, the Government has numerous pricéy/sisaechniques available in confirming the
reasonableness of prices paid, including requiciosf data in limited circumstanc®.In sum,
the stated concerns seem to misunderstand thedsrgadls of the existing regime and simply
do not justify the radical changes that have beepgsed.

B. The European Union Approach to Market Integration

In addition to large corporations and the U.S. &oment, foreign governments have
also developed systems for purchasing goods amitesrwith public funds and in significant
guantities. As with the U.S., foreign governmeh#s/e struggled with the issue of how to
streamline procurements to reduce barriers formatleofferors where possible. One of the
main goals of European Union (“EU”) procurement |ldar example, is market integratiéh.
Moreover, the significant costs of bidding for gowaent business is well-accepted in the $8U.

The EU Procurement Directives establish threshaldounts below which the

procurement directives do not apply. Presentlyttineshold amounts are €130,000 for supplies

9214,

93y.s. Congress, Office of Technology Assessmidatding the Edge: Maintaining the Defense TechgplBase
5 (1989).

94 Supran. 32.

95 Albert Graells Are the procurement rules a barrier for cross-barttade within the European market? A view
on proposals to lower that barrier and spur growh 2, n. 2, Preliminary Draft (Jan. 16, 2012).

96 Stephen WoolcockPublic Procurement and the Economic Partnershipe&gnents: assessing the potential
impact on ACP procurement policjext 6, Table 1, London School of Economics (Ma@&0
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and services and €5,000,000 for “worRE.” While procurements under these thresholds are
exempt from the EU Procurement Directives, they stit subject to the basic European
Community Treaty principles of transparency, equehtment, and proportionali§¢ The
threshold amounts help to reduce barriers to ppatiion under public procurements, but only
for relatively low dollar opportunities. In centairespects, this is similar to the simplified
acquisition rules under the FAR. Given the limited reach of the thresholds, indugroups in
the EU have been advocating for increases in tleshiold amounts to further reduce barriers to
entry100

While the EU thresholds set bright-line values fwocurements subject to reduced
regulatory requirements, the U.S. has focused ennidiure of the item being procured to
determine which requirements apply. Opinions aghiah system is more effective will vary,
but the U.S. approach undoubtedly brings a mudaletasegment of its purchases under a more
streamlined acquisition syste¥l This was the intent of FASA in creating a broathmercial
item definition. In contract to the EU, the U.$stem represents a more complex and arguably

more creative approach to removing barriers to@pation.

97 SeeEU Thresholds, available athttp://www.ojec.com/Threshholds.aspsee alsoEU Procurement Directive
2004/18/EC.

98 Organisation for Economic Cooperation and Develepin{2010), “Public Procurement in EU Member States
The Regulation of Contract Below the EU Threshadd in Areas not Covered by the Detailed RuleshefEU
Directives”, at 12-14, Sigma Papers No. 45, OECD  Publishing. Available  at:
http://dx.doi.org/10.1787/5km91p7slmxv-en.

99 gee generallfFAR Part 13.

100 50citm Policy BriefingEuropean Union Evaluation of the Public ProcuremBirectives(Jan. 2011) (“A
simple way to reduce regulation and bureaucracyladvoe to significantly raise the level of the Elbparement
threshold.”), available at: http://www.socitm.mEtivnloads/download/381/european_eu_evaluation_ef pihblic_
procurement_directives-socitms_response_and_supgonbtessee alsdOECD (2010)supranote 98, at 28-44.

101 geeg, e.g.FAR Subpart 13.5 (authorizing, as a test progthmuse of simplification acquisition procedures fo
procurements up to $6.5 million where the contraptofficer reasonably expects that offers will udd only
commercial items).
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This contrast underscores the universally undedstoenefits of market integration and
the sophistication of the U.S. commercial item cacting framework. Nevertheless, the
criticisms of the U.S. system continue. Despite shortcomings of these critiques, significant
changes to the regime continue to be proposed.

VI.  Criticisms Have Resulted in Statutory and Reguhtory Changes and Proposed
Changes to the Commercial Item Contracting Framewdk

Despite the anecdotal nature and exclusive focuprize, the reports cited above have
been followed by changes to the commercial itentrecting framework. These changes have
not erased the fundamental progress achieved byAFB& are nevertheless slowly putting back
into place many of the barriers to doing businethk the federal Government that FASA sought
to remove.

A. The Erosion of Exemptions for Modifications to @mmercial Iltems

In the wake of DoD OIG reports critical of certamajor DoD commercial item
acquisitions, Congress has reversed some of tleemefimplemented through FASA. For
example, Section 818 of the Ronald W. Reagan Nalti@efense Authorization Act for FY
2005, entitled “Submission of Cost or Pricing Daia Noncommercial Modification of
Commercial Items,” added a new paragraph (3) t&d®C. § 2306a which limits the scope of
the TINA exemption applicable to commercial itet3. This statutory change was implemented
by FAR 15.403-1(c)(3)(iii)(C), which provides thtite exception for commercial items, which

prevents the Government from obtaining certifiedstcor pricing data, does not apply to

102pyp. L. No. 108-375 (2005). Another example oh@ress’ retrenchment on commercial item procurensent
Section 803 of the National Defense Authorizatioat ANDAA”) for FY 2006, Pub. L. No. 109-163 (2005)
(codified at 10 U.S.C. § 2379), which requires getwination by the Secretary of Defense or Depwygr&ary of
Defense and notification to Congress before a magapon system may be procured as a commercial iteegl10
U.S.C. § 2379(a) see alsoDFARS 234.7002. According to the legislative gt this requirement was
implemented to address “continuing problems resgltfrom ‘commercial item strategies’ pursued by the
Department of Defense over the last decade,” wipicdblems were highlighted in testimony received thg
AirLand Subcommittee of the Senate Armed Servicemittee. SeeS. Rpt. No. 109-69, 109th Cong, 1st Sess., at
353.
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noncommercial modifications to a commercial iterattare expected to cost, in the aggregate,
more than $700,000 or more than five percent oftthal price of the contract, whichever is
greaterl03 This amendment covers modifications of contractsubcontracts made on or after
June 1, 2005 for acquisitions funded by DoD, NASAthe Coast GuartP4

Thus, unless another exception applies, a subabotravho is required to make
noncommercial modifications above certain dollaueahresholds to an otherwise commercial
item would be required to submit cost or pricingadéo the Government (via the prime
contractor) to support the pricing of that modifioa. This requirement significantly altered the
commercial item analysis under a DoD, NASA, or Géasard contract.

First, it narrowed the scope of the commercial itewemption under TINA. A
commercial company could be forced during perforoeatd submit data that it is not equipped
to produce. The 800 Panel discussed this verylgmolin recommending that the commercial
item exemption be expanded to include minor nonceraial modifications0> Moreover, the
new requirement is inconsistent with the broadeennh of FASA to make Government
procurement more attractive to commercial companies

Second, at least with respect to the TINA commeérn@a exemption, the establishment
of bright-line thresholds departs from the defontiof minor modification in FAR 2.101 by
creating an arbitrary dollar-value and percentagetl®e sole determinant of whether a
noncommercial modification is minor. This is coemto the commercial item definition at FAR

2.101, which calls for a balancing test and permdHar values and percentages to be used as

10310 u.S.C. § 2306a(3); FAR 15.403-1(c)(3)(ii)(C).
104|9.; see alscPub. L. No. 108-275, § 818(b).
105800 Panel Rpt., at 1-126.
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“guideposts, but . . . not conclusive evidence thahodification is minor96 Because the
commercial item exemption from TINA is critical tommercial companies, the potential for the
more narrow definition implemented at FAR 15.408}16 replace the more flexible definition
at FAR 2.101 in certain circumstances is significan

B. 2012 Initiatives by DoD to Restrict Commercialtem Contracting

Based on the recommendations of the 2009 PaneTamiracting Integrity, the DoD
recently sought to amend both the DFARS (to requidelitional levels of reviews for
commercial item procurements) and the commeraat itlefinition (to eliminate “of a type” and
“offered for sale” from the definition). The formendeavor was successful, while the latter was
— at least initially — not.

In March 2012, DoD issued a final rule requirid@att commercial item procurements
over $1 million be approved at a level higher tittaa contracting officer where the commercial
item has undergone a minor modification to meetegoment requirements, or where the
determination of commerciality is based on the ddipe” or “offered for sale” language in the
definition 107

While this requirement may be ostensibly justifiexl a measure to ensure compliance
with existing regulations, the effect on commerdteim contracting is likely to be chilling.
Rather than seek the requisite approvals, contigagiersonnel are more likely to conduct a non-
commercial item procurement. Such an approach dvaubid additional effort and scrutiny
from supervisors. The result will be more procueets that impose onerous requirements and

create barriers that inhibit participation by comae companies.

106FAR 2.101, subparagraph (3)(ii) of the commeriteah definition.
10777 Fed. Reg. 11480, 114881 (Mar. 12, 20%8% als®OFARS 212.102.
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The DoD also initiated an effort to modify thetsttory and regulatory definition of
“‘commercial item” through the FY2013 NDAA. As pmaged, the commercial item definition
would be changed to eliminate items “of a type” &edhs or services that are “offered” for sale,
lease, or license (but with no realized sales) friv@ existing definition. In addition, the
requirement for sales of “substantial” quantitieswvd be changed to “like” quantitit® The
current FAR definition of commercial item would beaterially changed if the proposed

legislation is passetP®

108 Dept. of Defense, “Sec. 806 Revision to Definitioh Term ‘Commercial Iltem’ for Purposes of Federal
Procurement Statutes Providing Procedures for Peatent of Commercial ltems.”

10948 C.F.R. § 2.101. The “commercial item” defimitiprovided here is the regulatory definition found=AR

2.101. The statutory and regulatory definitions“obmmercial item” are substantially the same. Tdrdy

distinction of note is the FAR definition’s furthetarification of “minor modifications” in sectio(3)(ii). The

statutory definition is codified at 41 U.S.C § 4D3). The same statutory definition is incorpordbgdeference in
the Armed Services Procurement Act at 10 U.S.G®X)(I) and in FASA at 10 U.S.C. § 2376(1). Tokowing

FAR definition of “commercial item” illustrates thehanges proposed by the FY2013 NDAA by strikingtgh

the language that would be removed if the legistals passed:

“Commercial item” means—

(1) Any item, other than real property, that-isscfiype customarily used by the general public onbgy-
governmental entities for purposes other than gowental purposes, and—

(|) Has been sold, leased, or Ilcensed to the gdepelbllc or

(2 Any item that evolved from an |tem descnbecparagraph (1) of this definition through advantes
technology or performance and that is not yet abigl in the commercial marketplace, but will be
available in the commercial marketplace in timesatisfy the delivery requirements under a Goverrtimen
solicitation;

(3) Any item that would satisfy a criterion expredsn paragraphs (1) or (2) of this definition, Burt—

(i) Modifications-efa-type customarily availablethe commercial marketplace; or

(i) Minor modifications of a type not customarivailable in the commercial marketplace made totmee
Federal Government requirements. Minor modificatiareans modifications that do not significanthealt
the nongovernmental function or essential phystbalracteristics of an item or component, or chahge
purpose of a process. Factors to be consideredtarrdining whether a modification is minor incluithe
value and size of the modification and the compagatalue and size of the final product. Dollaruesd
and percentages may be used as guideposts, huttarenclusive evidence that a modification is mjino

(4) Any combination of items meeting the requiretsesf paragraphs (1), (2), (3), or (5) of this dafon
that are-efa-type customarily combined and solcbimbination to the general public;

(5) Installation services, maintenance servicggireservices, training services, and other sesvike

(i) Such services are procured for support of amireferred to in paragraph (1), (2), (3), or (fthis
definition, regardless of whether such servicespaoeided by the same source or at the same tintkeas
item; and

(ii) The source of such services provides similenviees contemporaneously to the general publieund
terms and conditions similar to those offered ®Rederal Government;

(6) Services-of-a-type-offered-and sold competiiia substantial(like) quantities in the commercial
marketplace based on established catalog or mamkeés for specific tasks performed or specific
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Industry response to this proposed legislation svaft and decidedly opposed. Industry
associations noted that the proposed legislationldvareate barriers for many commercial
companies, including small businesses, seeking foudiness with the Governméadf Industry
groups also noted that the proposed change wotdd tile government-wide definition of
commercial item to address concerns that are exelts the DoDL11 Ultimately, the proposed
changes were not included in either the House oatgeversions of the FY2013 NDAA. Thus,
the commercial item definition has initially suren this proposed legislation unchanged.

Despite having prevailed in the short term, Goreent contractors nevertheless remain
wary that the DoD is intent on curtailing commekdtam contracting in favor of requiring
compliance with more Government-unique requirememniduding the requirement to submit

cost or pricing datal2

outcomes to be achieved and under standard comahéecims and conditions. For purposes of these
services—

(i) “Catalog price” means a price included in aatad, price list, schedule, or other form thatagularly
maintained by the manufacturer or vendor, is eifholished or otherwise available for inspection by
customers, and states prices at which sales arently; or were last, made to a significant numbgr
buyers constituting the general public; and

(i) “Market prices” means current prices that astablished in the course of ordinary trade betviesers
and sellers free to bargain and that can be sufmtth through competition or from sources indegend

of the offerors.

(7) Any item, combination of items, or service re¢el to in paragraphs (1) through (6) of this défn,
notwithstanding the fact that the item, combinataritems, or service is transferred between orragno
separate divisions, subsidiaries, or affiliatea ebntractor; or

(8) A nondevelopmental item, if the procuring agedetermines the item was developed exclusively at
private expense and sold-in-substar(liie) quantities, on a competitive basis, to multiplat&tand local
governments.

110 April 19, 2012 letter from S. Soloway, PresideRtofessional Services Council to Hon. Adam Smith,
Chairman, House Armed Services Committee, availadie http://www.pscouncil.org/c/b/AcquisitionPolicy/
Acquisition_Policy.aspx.

1114,

112 November 5, 2012 letter from M. Blakey, Presidédrospace Industries Association to Hon. Frankd&din
Under Secretary of Defense (AT&L) (voicing concewith the Senate Armed Services Committee’s vereiotne
FY 2013 NDAA and stating that it is intended tolese the proposed legislation to eliminate “of petyfrom the
commercial item definition)see alsoDavid HansenPotential Redefinition of ‘Commercial ltems’ CaugiAngst
Among Federal Contractoy98 FCR 55 (July 17, 2012).
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VII.  Sound Public Policy Would Further Encourage Raher Than Restrict Commercial
Item Contracting.

Although much of the criticism of commercial itezontracting is anecdotal and ignores
broader policy considerations in favor of shortienterests, the calls for reform have gained
traction both within and outside of the governmeiihe above-cited reports reflect an inherent
discomfort with not having access to detailed dmstd-up information and certified cost or
pricing data. Moreover, the examples of militarggucts being purchased as commercial items
are, in some cases, blindly accepted as compéilidgyr, in others, spark outrage among
observers not familiar with the well-founded undenmngs of the existing commercial item
contracting rules.

For example, a recent articleTimemagazine decried the sale of C-130J cargo plases a
commercial items on the grounds that no one wouldhase this aircraft for personal Jdé.
This commentary seemingly advocates for the comiadertem definition to be tied to the
consumer market at the household level and egrsigionisunderstands the existing framework
and the broad policies behind it. Furthermore,atiele characterized the “of a type” language
that permitted the commercial classification aslaphole.”115 Such criticism may have a
visceral appeal, but it ignores the assiduous &ffior purposely craft a broad “commercial item”
definition that would reduce barriers to sellingth® government and put the government in a

position similar to that of a large commercial buye

113 Michel Golden and Heather Weindihe Mid-90s Commercial Item Reforms: Turning Btk Clock? 98
FCR 210 (Aug. 14, 2012) (“The government supportérshanging the commercial item definition cleaiar that
the government is paying more than necessary futymts because these acquisitions avoid traditiomalpetitive
procedures. Certainly, this is supported by thédDGQ, GAO, AAP, and DOD reports.”).

114 pana Liebelson, We Pause for This Commercial . . . SalMay 22, 2012, available at:
http://nation.time.com/2012/05/22/we-pause-for-tosnmercial-sale/.
1154,
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Furthermore, these criticisms tend to be rathealex as to the costs of implementing
compliant accounting systems that contractors waoeked to be able to provide certified cost or
pricing data to the governmek® The cost of complying with layers of Governmenteue
requirements are significant. Of course, in a vatuit may be that the government could
negotiate a more favorable price on a single peroent by requiring insight into a contractor’s
costs as opposed to evaluating the offered priceefasonableness. However, in the long run,
such tactics will only make the overall cost ofisglto the Government increase, and we will be
on the path to creating an environment that offesser choices and higher prices to the
Government buyer.

This path must be avoided. Instead of promotitegdurrent efforts against commercial
item contracting, the Government should be mangddtie increased use of commercial items
and give teeth to the existing FAR Part 12 polytocure commercial items where available to
meet agency needs. As mentioned herein, the mxistmmercial item contracting framework
provides the government with the necessary tootietermine commerciality and to verify price
reasonableness. In fact, the bulk of the critisisotused on Federal contracting personnel not
taking needed steps to conduct an adequate pradgserather than on contractor mischief.
The existing regime is well-laid and has been éffecin reducing barriers to entry into the
Federal market. The Government should embraamnitspolicies rather than seeking to reverse
decades of progress.

To that end, the Government should consider statutevisions or enforcement of

existing regulations to increase commercial purebasFor example, FAR 12.101(b) already

116 seott Amey,Defense Department’'s New Definition of ‘Commerdtem’ Will Save MoneyMay 2, 2012,
available at: _http://pogoblog.typepad.com/pogo2I0%/defense-departments-new-definition-of-comnadité m-
will-save-money/ (stating that concerns that naimgwthe commercial item definition will dissuadenumercial
companies from doing business with the Governmentraonsense”).
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states a preference for commercial items and resjuagencies to acquire commercial items
when they meet an agency's needs. However, theraoi material enforcement of this

requirement within the government. Rather, ageneie typically given broad discretion to

determine which items are best suited to meet tle=ds.

Similarly, FAR 12.101(c) requires prime contrast@nd subcontractors to incorporate
commercial items “to the maximum extent practicatito deliverables. Requiring the
incorporation of commercial items to the maximumteex practicable effectively permits
contractors and subcontractors to procure develofhé&ems at their discretion even where
commercial items are available to meet agency ne&tie public’s interests would be served if
existing policy were enforced so that agencies@rdractors carried out the stated commercial
item preference.

At present, much more time and attention has bsmnt by watchdog groups to
scrutinize procurements that have been conductedaammercial litem basis. There are likely
significant savings to be realized if similar atten were focused instead on non-commercial

procurements that improperly purchased developrhiertas.
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Conclusion

In sum, the Government’s resistance to commettaal contracting is a troubling trend
that ignores the most basic rationale for the megborms of the mid-90’s: the reduction of
barriers for commercial companies seeking to daonegs with the Federal Government. While
the existing statutory and regulatory regime isbdasn a methodical process, much of the recent
criticisms are anecdotal in nature or misundersthacexisting law and policy. The Government
should be redoubling its efforts to ensure thatekisting policy of requiring the procurement of
commercial items where they meet the agency’s nesedarried out. That is, the effort should
be focused on scrutinizing non-commercial procur@s& ensure that there are no commercial
items reasonably available that could meet the mwwent's needs. Thus far, it appears that
scrutiny has been applied only to the appropriaered commercial item contracts with the
effort focused on dissuading such procurements.e fidtus should be reversed and the

continuing attempts to narrow the commercial itegfirdtion should be abandoned.
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