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Abstract
Menasha Litigation: Wake-Up Call or Just A False Alarm

In late 2010, the United States and the State of Wisconsin brought suit against
several municipalizes and companies pursuant to the Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA) concerning pollution of the
Lower Fox River and Green Bay Superfund Site in Wisconsin. The United States’
pursued settlement with some of the parties was challenged by two parties, Menasha
Corporation and the Neenah-Menasha Sewerage Commission (hereinafter Menasha),
when it was presented to the district court for approval. Soon after, Menasha submitted a
Freedom of Information Act (FOIA) request to the Department of Justice (DOJ),
requesting documents related to the DOJ’s development of the proposed settlement.

When the DOJ would not disclose all of the requested documents, Menasha filed
suit, requesting that the district court compel disclosure of the remaining documents
exchanged between attorneys of two sub-sections within the DOJ’s Environment and
Natural Resources Division (ENRD). Menasha argued that DOJ attorneys represented
adverse clients, therefore, waiving any privileges that protected the requested material
from disclosure. The DOJ, on the other hand, relied on the unitary executive theory to
defend its assertion of continued privilege. In January 2012, a federal district court in
Wisconsin broke government litigation precedent when it ruled that DOJ attorneys within
two different sub-sections of ENRD waived privilege when they discussed the case.

What ensued was an appeal by the DOJ to the Seventh Circuit Court of Appeals
and a battle over historical legal privileges and the applicability of the unitary executive

theory. This paper outlines the facts of the Menasha litigation, including Menasha and



the DOJ’s positions. This paper also discusses the historical context and applicability of
the key legal concepts raised, including the attorney-client privilege, attorney work
product privilege, the deliberative process privilege, and FOIA. Broadening the
discussion, this paper addresses the make-up of ENRD and how the DOJ defended itself
with the unitary executive theory at trial. Finally, this paper analyzes how the district and
appellate courts resolved the issues raised by the parties and how this case progeny will

affect the future in CERCLA litigation and beyond.



Table of Contents

L. INEFOTUCTION ...ttt b et nreas 1
Il. Case Study — Menasha Corporation, et. al. v. U.S. Department of Justice.................. 4
T THE PrIVIIEgES. ..o e e e e e e e e e e 8
a. Atorney-Clent PriVIIEGE ..o 9

I. The Attorney-Client Privilege in the Public Sector..........cccccooviiiiiiiiiiiiiien, 12

ii. Who Is the Client and Who Owns the Attorney-Client Privilege............ccccoc..... 18

b. Attorney Work Product Privilege..........ccooiiiiiiiiiiie e 21

c. Freedom of Information ACt (FOTA)......coiiiiiiie e 25

L. EXEMPLION 5. e 28

. EXEMPLION 7(A) ottt sttt sttt sbe et nneas 30

d. Deliberative Process PriVIIEJe ..o e 33

I. History and Origins of the Deliberative Process Privilege..........ccccccovvrvniiiinnnnnn. 33

ii. Elements and Scope of the Deliberative Process Privilege.........ccccooviveiininnnnnn 36

iii. Invoking the Deliberative Process PriVIlEge ........cocviiieiiiii i 38

e. Interaction Between Deliberative Process Privilege and FOIA’s Exemption 5....... 44
V. UNIANY EXECULIVE .....eiiiiie ettt 47
V. The DOJ’s Environment and Natural Resources Division (ENRD)...........ccccccveenen. 50
VI. The District Court’s Unprecedented FINAING .......ccoouvviiiiiiiieiiineee e, 53
VII. The Seventh Circuit SPeaks OUL .........cccoviiiiriiiiiiieee et 58
VIII. Essence of Menasha and the Future: Which Court Was Right?............cccocevienen. 66
IX. CONCIUSTON. 1.ttt ettt e b et e et eb e et e et e s ne e e e 77

Vi



I. Introduction

In late 2010, the United States and the State of Wisconsin brought suit against
several municipalities and companies pursuant to the Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA)! concerning pollution of the
Lower Fox River and Green Bay Superfund Site in Wisconsin. Pending settlement of the
consent decree between the United States and some of the parties partially liable for the
pollution, two other parties, Menasha Corporation and Neenah-Menasha Sewerage
Commission (hereinafter Menasha), challenged the settlement when it was presented to
the district court for approval. Soon after, Menasha submitted a Freedom of Information
Act (FOIA) request to Department of Justice (DOJ) attorneys, requesting documents
related to the government’s development of the proposed settlement.

When the DOJ would not disclose all of the requested documents, Menasha filed
suit, requesting that the district court compel disclosure of the documents exchanged
between attorneys of two sub-sections within the DOJ’s Environment and Natural
Resources Division. Menasha argued that DOJ attorneys represented adverse clients,

therefore, waived any privileges that protected the requested material from disclosure.

! Enacted in 1980, CERCLA created an extensive program to redress years of often unknowing, but
potentially destructive, contamination of the environment caused by hazardous waste disposal. CERCLA
Overview, http://www.epa.gov/superfund/policy/cercla.htm (last visited June 19, 2013). Among others
identified by CERCLA, those who generate or transport hazardous waste and those who own or operate
sites where hazardous waste is found are generally required to share strict, joint and several liability for the
hazardous waste sites’ clean-up. 42 U.S.C. 8 9607(a)(2011); 40 C.F.R. §300.700 (2013). See also United
States v. Chem-Dyne Corp., 572 F.Supp. 802 (S.D. Ohio) (1983)(finding that parties seeking to avoid joint
and several liability bear burden of proving reasonable basis for apportionment exists). Individuals
identified as liable for Superfund site’s clean-up are commonly known as “potentially responsible parties”
(or PRPs). This liability includes the costs of assessing and remedying the harm done, containing or
removing the hazardous waste and additional monetary damages for injury to or loss of natural resources.
42 U.S.C. 88 9607(a), 9613(f)(1)(2011).



The DOJ, on the other hand, relied on the unitary executive theory? to defend its assertion
of continued privilege.

Before Menasha, the DOJ’s Environment and Natural Resources Division
(ENRD) litigated environmental cases under the Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA)(also called Superfund) in a
particular way.® Specifically, when a CERCLA case involved both an enforcement
action (holding parties liable for their role in polluting the environment with hazardous
material) and defense claims (when an executive agency is identified as a liable
participant), attorneys from the Environmental Enforcement Section (EES) and the
Environmental Defense Section (EDS) oftentimes worked together as a single team to
resolve the issues on behalf of the United States.

In January 2012, a federal district court from Wisconsin challenged the DOJ’s
established practice of litigation in Menasha Corporation and Neenah-Menasha
Sewerage Commission v. United States Department of Justice® when it ruled that DOJ
attorneys assigned to EES and EDS waived privilege by virtue of their communication

with each other because they represented adverse parties.® What ensued was an appeal

Z See Steven G. Calabresi & Kevin H. Rhodes, The Structural Constitution: Unitary Executive; Plural
Judiciary, 105 HARV. L. REV. 1153, 1165-66 (1992) (stating that the President possesses all of the
executive power and only he can direct, control, and supervise inferior agencies and officers, including
individuals who want discretionary executive power under the unitary executive theory).
¥ See generally Brief of Appellant at 6-8, Menasha Corp. v. Dep’t of Justice, No. 12-1720 (7th Cir. Sept.
27,2012). 1d. at add., Env’t & Natural Resources Div. Directive No. 00-33, Coordination Procedures for
Handling Claims Under the Comprehensive Envtl. Response, Compensation & Liab. Act Where the United
States is Both a Plaintiff and a Potentially Responsible Party (Oct. 30, 2000)(stating that “[t]he concept of a
unitary executive and effective representation of the United States require that, regardless of those
concerns, components of the United States government coordinate case development and handling™).
% See id. at add., Env’t & Natural Resources Div. Directive No. 00-33, Coordination Procedures for
Handling Claims Under the Comprehensive Envtl. Response, Compensation & Liab. Act Where the United
States is Both a Plaintiff and a Potentially Responsible Party (Oct. 30, 2000).
Z Menasha Corp. v. Dep’t of Justice, 2012 U.S. Dist. LEXIS 8937 (E.D. Wis., Jan. 25, 2012).

Id. at 17.



by the DOJ to the Seventh Circuit Court of Appeals and a battle over historical legal
privileges and the applicability of the unitary executive theory.

Approximately one year later, the Seventh Circuit Court of Appeals reversed the
district court’s decision.” Although some commentators may argue that the controversy
involving the ENRD’s apparent conflict of interest is now moot because the Seventh
Circuit Court of Appeals embraced the DOJ’s unitary executive theory argument, the
issues are complicated and require further discussion. The Menasha litigation could
represent a false alarm or it may alternatively represent a red flag. If it is the latter, it will
have far-reaching consequences beyond the federal government’s environmental
litigation. Indeed, the underlying issues found in the Menasha litigation challenge the
core of how the DOJ tries its cases.

This paper begins by outlining the facts of the Menasha litigation, including
Menasha’s and the DOJ’s positions, in Part 1l. Before analyzing the specific facts and
issues that led to Menasha, however, one must first understand the foundational concepts
that underlie any DOJ litigation, especially those involving multiple agencies. Part IlI
discusses the historical context and applicability of the key legal concepts raised,
including the attorney-client privilege, attorney work product privilege, the deliberative
process privilege, and the Freedom of Information Act (FOIA). Next, to fully understand
the potential ramifications Menasha may have on future environmental litigation, one
first must explore the make-up of ENRD’s organization, the DOJ’s role in litigating cases
(specifically under CERCLA), how the DOJ defended itself with the unitary executive
theory at trial, and the pertinent facts that led to the federal district court’s unprecedented

opinion. Finally, this paper analyzes how the district and appellate courts resolved the

" Menasha Corp. v. Dep’t of Justice, No. 12-1720, 2013 U.S.App. LEXIS 3521 (7th Cir. Feb. 20, 2013).
3



issues raised by the parties, deciphering which court made the correct conclusion, and

discuss how Menasha will affect the future of CERCLA litigation and beyond.

Il. Case Study — Menasha Corporation, et. al. v. United States Department of Justice

The litigation in Menasha stems from Wisconsin’s “Fox River Superfund Site,”® a
40-mile stretch of the Fox River and more than 1000 square miles in Green Bay that was
polluted by polychlorinated biphenyls (PCBs)® released from paper production and
processing facilities. '

In 2010, the United States and the State of Wisconsin brought a CERCLA action

against four municipalities and ten companies to address their individual roles in

® The Lower Fox River, located in northeastern Wisconsin, start at the Menasha and Neenah channels
leading from Lake Winnebago and flows northeast for approximately 40 miles where it discharges into
Green Bay and Lake Michigan. The Lower Fox River has twelve dams and includes the world’s highest
concentration of pulp and paper mills. As a result of the recycling of PCB-containing carbonless copy
paper in the 1950s and 1960s, mill operations in the area discharged PCBs into waste streams,
contaminating sediment into the river. PCBs do not degrade naturally, but concentrate in the environment
and the food chain resulting in health hazards to humans, fish and wildlife. The Lower Fox River is the
largest source of PCBs to Lake Michigan in the basin. From 1957 to 1971, about 250,000 pounds of PCBs
were released, contaminating 11 million tons of sediment. Approximately 160,000 pounds of PCBs already
left the Fox River and entered Green Bay and Lake Michigan. On average, 300 to 500 additional pounds
are flushed from the Lower Fox sediment each year and floods flush additional thousands of pounds into
Green Bay. Once PCBs are released into the bay and Lake Michigan, they are extremely challenging, if not
impossible, to recover. Background, http://www.epa.gov/region5/cleanup/foxriver/background.htm (last
visited November 29, 2012).

° PCBs were manufactured in the United States from 1929 until 1979 when their manufacture was banned.
They have a range of toxicity and fluctuate in consistency from thin, light-colored liquids to yellow or
black waxy solids. Due to PCBs’ non-flammability, chemical stability, high boiling point, and electrical
insulating properties, they were used in industrial and commercial applications (i.e. electrical, heat transfer,
and hydraulic equipment; as plasticizers in paints, plastics, and rubber products; in pigments, dyes, and
carbonless copy paper; etc.). Even though no longer commercially produced in the United States, PCBs
may be present in products created before the PCB ban. Still today, PCBs can be released into the
environment from poorly maintained hazardous waste sites that have PCBs; illegal or improper dumping of
PCB wastes; releases or leaks from electrical transformers holding PCBs; and disposal of PCB-containing
consumer products into landfills not designed to handle hazardous waste. PCBs may also be released into
the environment by the burning of some wastes in industrial and city incinerators. Once released into the
environment, PCBs do not readily break down; hence they may linger for long periods of time cycling
between air, water, and soil. PCBs cause several different adverse health effects on the immune system,
reproductive system, nervous system, and endocrine system, including cancer. Polychlorinated Biphenyls
(PCBs) Basic Information, http://www.epa.gov/epawaste/hazard/tsd/pcbs/about.htm (last visited June 16,
2013).

19 Brief of Appellant at 9, Menasha Corp. v. Dep’t of Justice, No. 12-1720 (7th Cir. Sept. 27, 2012).
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contaminating the Fox River Superfund Site, including Menasha Corporation (Menasha)
and Neenah-Menasha Sewerage Commission (Neenah-Menasha). In the suit, the
government pursued injunctive relief, damages for injuries to natural resources, and
reimbursement of clean-up costs incurred by the government.**

Menasha and Neenah-Menasha, two of the parties named as defendants in the
original suit,*? later asserted counterclaims against the United States, alleging that federal
agencies were also responsible for the PCB contamination at the Fox River Superfund
Site.® In their counter-claims, Menasha and Neenah-Menasha sought contribution from
the United States based on navigational dredging at the site by the United States Army
Corps of Engineers and paper recycling in the Fox River Valley by the EPA, the
Government Printing Office (GPO), and the General Services Administration (GSA).**

Over the next few months, attorneys from EES and EDS created a proposed
resolution of the United States’ potential liability based on the alleged conduct of the
federal agencies.™ Attorneys from EES and EDS negotiated with the other parties,
representatives from two Indian tribes, the state of Wisconsin, and two municipalities
regarding the proposed consent decree.*® The attorneys prepared a joint settlement
recommendation for consideration by DOJ leadership.’” After reviewing the

recommendation, the Assistant Attorney General for ENRD and the Associate Attorney

' See United States v. NCR Corp., - F.3d -, 2012 WL 3140191, *1 (7th Cir. Aug. 4, 2012)(involving

multiple efforts of cleaning Wisconsin’s Fox River after years of entities dumping PCBs into the river);

United States v. George A. Whiting Paper Co., 644 F.3d 368 (7th Cir. 2011). See also United States v.

NCR Corp., No. 10-910, D.E. 1 (E.D. Wisc).

12 Brief of Appellant at 9, Menasha Corp. v. Dep’t of Justice, No. 12-1720 (7th Cir. Sept. 27, 2012).
Id.

Y 1d.; United States v. NCR Corp., No. 10-910, D.E. 1 (E.D. Wis.) at 23-24.

15 Brief of Appellant at 10, Menasha Corp. v. Dep’t of Justice, No. 12-1720 (7th Cir. Sept. 27,

2012)(internal citation omitted). This proposed resolution was done in the form of a proposed consent

decree.

1d. at 11.

71d. at 11 (internal citation omitted).



General authorized the consent decree’s terms regarding both the affirmative and
defensive claims on behalf of the United States.*®

Under CERCLA, consent decrees establish the extent of the settling parties’
liability and correspondingly reduce the potential liability of other potentially responsible
parties if expressly approved.™ In this case, with the participants’ agreement, the
proposed consent decree resolving the potential liability of the United States, Brown
County and the city of Green Bay, was filed with the federal district court for its
approval.?’ However, in line with its normal practice, prior to filing the consent decree in
this case, the DOJ provided a period of public notice and comment by publishing it in the
Federal Register.?! In this case, Menasha and Neenah-Menasha submitted comments
opposing the consent decree.?? The United States and the state of Wisconsin considered
the public comments and filed them with the district court.?® Finding no reason to retract
their support from the proposed consent decree, the United States and Wisconsin jointly
moved for entry of the consent decree with the district court in December 2010.** Ina
separate filing with the district court, Menasha and Neenah-Menasha reiterated their
opposition to the consent decree.?

Following that filing on December 17, 2010, attorneys for Menasha sent a FOIA
request to the DOJ, seeking information relating to the proposed consent decree,

including communications between the DOJ’s ENRD and the “settling federal agencies

and anything in ENRD’s control regarding “information considered in arriving at the

B 1d.

19 See 42 U.S.C. § 9613()(2) (2011).

20 Brief of Appellant at 11, Menasha Corp. v. Dep’t of Justice, No. 12-1720 (7th Cir. Sept. 27, 2012).
21 |d. at 12; see 42 U.S.C. § 9622 (2011); see 28 C.F.R. § 50.7 (2013).

22 Brief of Appellant at 12, Menasha Corp. v. Dep’t of Justice, No. 12-1720 (7th Cir. Sept. 27, 2012).
21d. at 11-12.

#1d. at 12.

2d.



proposed terms of the settlement.”?® In its original response, the DOJ produced over
3600 documents and withheld roughly 1300 other documents, citing privilege and FOIA
exemptions.?’

On July 15, 2011, Menasha and Neenah-Menasha filed an action in federal district
court, challenging the DOJ’s refusal to release the documents (in its FOIA response).?
On October 28, 2011, ENRD filed an index of the withheld documents and a written
explanation,? describing the withheld documents (including the source, recipient, subject
matter and category of each document and basis for withholding it). On November 1,
2011, the DOJ released 144 additional documents.®® In their letter to the federal district
court in early November 2011, Menasha and Neenah-Menasha narrowed their request to
approximately 440 documents, which focused only on communications and documents
exchanged between EES and EDS attorneys regarding the proposed consent decree.
Although Menasha and Neenah-Menasha narrowed their request, many of the documents
they requested included communications with other federal agencies Menasha and
Neenah-Menasha assert are federal PRPs of the Fox River Superfund Site.

The United States (through ENRD attorneys) then moved for summary judgment,

arguing that the withheld documents were exempt from disclosure under FOIA

% Menasha Corp. v. Dep’t of Justice, 2012 U.S. Dist. LEXIS 8937, at * 4-5 (E.D. Wis., Jan. 25,
2012)(internal citations omitted).

’1d. at 5.

%8 |d. at 5-6. See also Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir. 1973).

% The DOJ did this pursuant to the requirements in Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir. 1973).
% Menasha Corp. v. Dep’t of Justice, 2012 U.S. Dist. LEXIS 8937, at * 5 (E.D. Wis., Jan. 25,
2012)(internal citations omitted).

#1 Menasha Corp. v. Dep’t of Justice, 2012 U.S. Dist. LEXIS 8937, at * 6 (E.D. Wis., Jan. 25,
2012)(internal citations omitted).

%2 The list of federal PRPs includes the EPA, the Army Corps of Engineers, GSA, and GPO. Id.

7



Exemptions 5 and/or 7(A).** Additionally, the DOJ asserted three privileges in
connection with the FOIA exemptions in its response.®* Specifically, the DOJ argued

that attorney work product, attorney-client, and deliberative process privileges apply.®

I11. The Privileges

When discussing the facts behind the Menasha litigation and analyzing the courts’
decisions, it is important to consider the historical foundations of the legal concepts
raised by both parties at trial. This section will address several privileges, all of which
are interrelated in litigation and effect how case strategy is approached and implemented.
Privilege rules, in contrast to evidentiary rules, are concerned with conduct that occurs in
general society.*® Additionally, there are numerous theoretical justifications for
privileges and renowned legal scholar, Dean John H. Wigmore,*’ for example, supports
privileges because they facilitate the search for truth and hence ensure accurate judicial
judgment.®® Simply stated, his theory was premised on the fact that certain

communications “originate in a confidence that they will not be disclosed” — in other

*3 Brief of Appellant at 13, Menasha Corp. v. Dep’t of Justice, No. 12-1720 (7th Cir. Sept. 27, 2012).
Exemption 5 of FOIA permits the government to withhold “inter-agency or intra-agency memorandums or
letters which would not be available by law to a party other than an agency in litigation with the agency.” 5
U.S.C. § 552(b)(5) (2009). Menasha Corp. v. Dep’t of Justice, 2012 U.S. Dist. LEXIS 8937, at * 10 (E.D.
Wis., Jan. 25, 2012); see Upjohn Co. v. United States, 449 U.S. 383, 389 (1981). Exemption 7(A) permits
the government to withhold information collected for law enforcement proceedings when disclosure could
reasonably be expected to interfere with those proceedings. 5 U.S.C. § 552(b)(7)(A) (2009); see Juarez v.
Dep’t of Justice, 518 F.3d 54, 58 (D.C. Cir. 2008).
2‘; Menasha Corp. v. Dep’t of Justice, 2012 U.S. Dist. LEXIS 8937, at * 10-11 (E.D. Wis., Jan. 25, 2012).
Id.
% See Edward J. Imwinkelried, A Psychological Critique of the Assumptions Underlying the Law of
Evidentiary Privileges: Insight from the Literature on Self-Disclosure, 38 Lov. L. REv. 707, 707 (2004).
%" Dean John H. Wigmore ranks as one of the essential legal scholars in American history. As a law
professor and dean of Northwestern University Law School in the early 1900s, Wigmore was a prolific
writer in many areas of the law. He is well-known for his multi-volume Treatise on the Anglo-American
System of Evidence in Trials at Common Law (referred to as Wigmore on Evidence). See, e.g., Wigmore,
John Henry, http://legal-dictionary.thefreedictionary.com/Wigmore,+John+Henry (last visited June 16,
2013).
% 8 John Henry Wigmore, Evidence in Trials at Common Law § 2285, at 527-528 (McNaughton rev.
1961).



words, the statement would not be made except for the speaker’s belief that a given
statement will remain secret.*® This theory could be applied to all of the privileges
discussed in turn, carrying different levels of weight accordingly. Specifically, this
section will discuss the attorney-client privilege, attorney work product, FOIA, and

deliberative process privilege.

a. Attorney-Client Privilege

The attorney-client privilege protects communications between an attorney and a
client from public release. The Supreme Court found this unique protection to
“encourage full and frank communication between attorneys and their clients and thereby
promote broader public interests in the observance of law and the administration of
justice.”®® Dean Wigmore’s definition was incorporated into much of the federal
common law’s attorney-client privilege*': “(1) where legal advice of any kind is sought
(2) from a professional legal advisor in his capacity as such, (3) the communications
relating to that purpose, (4) made in confidence (5) by the client, (6) are at his instance
permanently protected (7) from disclosure by himself or by the legal advisor, (8) except

the protection is waived.”* The most compelling rationale for the attorney-client

% 8 John Henry Wigmore, Evidence in Trials at Common Law § 2285, at 527-528 (McNaughton rev.
1961). See Edward J. Imwinkelried, Questioning the Behavioral Assumption Underlying Wigmorean
Absolutism in the Law of Evidentiary Privileges, 65 U. PITT. L. REv. 145, 151 (2004). Dean Wigmore
believed that the privilege would not result in a net loss to the information available to a trier of fact
because it would only shield statements that would not have been made in its absence. 8 John Henry
Wigmore, Evidence in Trials at Common Law § 2291, at 552-553 (McNaughton rev. 1961).

“0 Menasha Corp. v. Dep’t of Justice, 2012 U.S. Dist. LEXIS 8937, at * 11 (E.D. Wis., Jan. 25, 2012)
(quoting Upjohn Co. v. United States, 449 U.S. 383, 389 (1981)).

I See, e.g. Humphreys, Hutcheson & Moseley v. Donovan, 755 F.2d 1211, 1219 (6th Cir. 1985); In re
Walsh, 623 F.2d. 489, 492 (7th Cir.), cert. denied, 449 U.S. 994 (1980); In re Fischel, 557 F.2d 209, 211
(9" Cir. 1977); Radiant Burners, Inc. v. American Gas Ass’n, 320 F.2d 314, 319 (7th Cir.)(en banc), cert.
denied, 375 U.S. 929 (1963).

%28 J. WIGMORE, EVIDENCE IN TRIALS AT COMMON LAW § 2292, at 554 (J. McNaughton rev. ed.
1961). See Lory A. Barsdate, Att’y-Client Privilege for the Gov’t Entity, 97 YALE L.J. 1725, 1725 (1988).

9



privilege is its facilitation of “full and frank communication between attorneys and
clients.” ** This privilege also results from reluctance toward forced disclosure of a
communication.**

Another scholar, Charles Fried,* argued that the privilege is required for the
central value of client independence, claiming that it is “immoral for society to constrain
anyone from discovering what the limits of [the law’s] power over him are.”*® Legal
professor David Louisell*” based his justification for the privilege on a concern for
privacy, arguing that the sanctuary provided by certain relationships is more essential to a
person’s liberty than perfect adjudication.*® The main retort to these arguments is that an
attorney-client relationship does not justify stronger defense than the other relationships

where disclosures repeatedly arise.*® Further, there is some question as to whether the

*% Upjohn Co. v. United States, 449 U.S. 383, 389 (1980). See also Nancy Leong, Att’y-Client Privilege in
the Pub. Sector: A Survey of Gov’t Att’ys, Working Paper 1125, 1 (bepress Legal Services) (March 13,
2006), available at http://law.bepress.com/expresso/eps/1125.

“ Lory A. Barsdate, Attorney-Client Privilege for the Government Entity, 97 YALE L.J. 1725, 1729 (1988).
* An American jurist and lawyer, Charles Fried served as United States Solicitor General (1985-1989) and
an Associate Justice of the Supreme Judicial Court of Massachusetts (1995-1999). During his career, he
published extensively, including nine books and over thirty journal articles and he continues to teach at
Harvard Law School (he began teaching at Harvard 1961). See Faculty: Charles Fried,
http://www.law.harvard.edu/faculty/directory/10288/Fried (last visited June 16, 2013); see also Charles
Fried at http://en.wikipedia.org/wiki/Charles_Fried (last visited June 16, 2013).

*® Charles Fried, Correspondence, 86 YALE L.J. 573, 586 (1977).

*" David Louisell was a professor at University of California Berkley’s Boalt School of Law. He gained his
professional reputation from teaching and writing in the field of civil procedure and evidence. Among his
scholarly writings, he published several law review articles and authored or co-authored multiple editions
of Pleading and Procedure, Cases and Materials on Evidence, Modern California Discovery, and
Jurisdiction in a Nutshell. His achievements received public recognition by his appointment to the
Advisory Committee on Rules of Civil Procedure, Judicial Conference of the United States (1960-70). See
David William Louisell, Law: Berkeley,
http://texts.cdlib.org/view?docld=hb4qg2nb2nd&doc.view=frames&chunk.id=div00046&toc.depth=1&toc.i
d= (last visited June 16, 2013).

“8 David W. Louisell, Confidentiality, Conformity, & Confusion: Privileges in Fed. Ct. Today, 31 TuL. L.
Rev. 101, 110 (1956).

*° See Melanie B. Leslie, Gov’t Officials as Att’ys & Clients: Why Privilege the Privileged?, 77 IND. L.J.
469, 484 & n.84 (2002). To the extent these justifications have some relevance for an individual client,
they are less persuasive for entity clients. For example, Fried’s autonomy argument and Louisell’s concern
for privacy and liberty carry much more weight when the rights of an individual are at stake; it is more
difficult to argue that a corporation’s interest in “liberty” justifies an absolute protection of its officers’
communications with counsel. See also Nancy Leong, Att’y-Client Privilege in the Pub. Sector: A Survey

10
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attorney-client privilege is even necessary to encourage a client to be candid with his
attorney.>

The strength of the rationale for the attorney-client privilege varies depending on
the client’s identity. Arguably, the position that the attorney-client privilege facilitates
candor is strongest when the client is an individual as opposed to a corporation or
government agency. However, when the client is a corporate entity, courts uphold the
attorney-client privilege,>* applying the seminal case, Upjohn Co. v. United States.>* In
Upjohn, the Supreme Court held the privilege extended to corporations, saying that it
covers communications between an attorney and any employee representing the
corporation rather than merely those involving a “control group” of upper management.*®
Under Upjohn, a corporation’s attorney-client privilege extends not only to
communications between corporate leadership and corporate counsel for purposes of
obtaining legal advice for the corporation, but also to communications between lower
echelon employees and corporation counsel concerning matters within the scope of the
employee’s duties for the corporation.**

After Upjohn, the corporate attorney-client privilege was firmly embedded in

legal doctrine.®™ People often gave the same rationale for the corporate privilege as with

of Gov’t Att’ys, Working Paper 1125, 10 n. 74 (bepress Legal Services) (March 13, 2006), available at
http://law.bepress.com/expresso/eps/1125.

* Nancy Leong, Att’y-Client Privilege in the Pub. Sector: A Survey of Gov’t Att’ys, Working Paper 1125, 9
(bepress Legal Services) (March 13, 2006), available at http://law.bepress.com/expresso/eps/1125.

> Radiant Burners, Inc. v. American Gas Ass’n, 320 F.2d 314 (7th Cir.), cert. denied, 375 U.S. 929 (1963);
see also Upjohn Co. v. United States, 449 U.S. 383 (1981) (addressing scope of privilege as applied to
corporate clients); Commaodity Futures Trading Comm’n v. Weintraub, 471 U.S. 343, 348 (1985)(finding
that the attorney-client privileges serves the function of promoting open and frank communications
between clients and attorneys in both the individual and corporate setting).

%2 See, e.g., Upjohn Co. v. United States, 449 U.S. 383, 396-397 (1980).

>3 Upjohn Co. v. United States, 449 U.S. 383, 396-397 (1980).

> See Upjohn Co. v. United States, 449 U.S. 383, 391-397 (1980).

% See also Nancy Leong, Att’y-Client Privilege in the Pub. Sector: A Survey of Gov’t Att’ys, Working
Paper 1125, 13 (bepress Legal Services) (March 13, 2006), available at

11



individual clients, arguing that the privilege encouraged more candid communication
from individuals who represented the corporation so attorneys could give more informed
advice to the corporation client as a whole.”® However, the privilege only extends to the

corporate entity as the client and not to its individual employees.>’

i. The Attorney-Client Privilege in the Public Sector

Although the attorney-client privilege has a long history in the United States and
common law, the issue of whether the privilege extends to government entities and
attorneys who represent them remains somewhat controversial.*® Before the 1960s, only
two courts discussed the government attorney-client privilege and both assumed with
little analysis that it protected government entities.>® In 1964, the court in United States

v. Anderson upheld the privilege. The court analogized it to the corporate context and

http://law.bepress.com/expresso/eps/1125. However, when applying the attorney-client privilege to
corporations, the character of the privilege becomes even more complex. See Paul Rice, Attorney-Client
Privilege in the United States, § 4:10 at 36 (2d ed. 1999)(arguing that “the very existence of the [corporate]
privilege is based on intuition, assumption, and hunches about the conduct of individuals”); see also David
Luban, Lawyers and Justice 217-234 (1988)(suggesting that the attorney-client privilege should not exist
when the client is an organization rather than a natural person).

% paul Rice, Att’y-Client Privilege in the United States, § 4:21 at 94 (2d ed. 1999).

> paul Rice, Att’y-Client Privilege in the United States, § 4:21 at 38-39 (2d ed. 1999). See also Lory A.
Barsdate, Att’y-Client Privilege for the Gov’t Entity, 97 YALE L.J. 1725, 1732 (1988) (recognizing that
extending the privilege to corporate clients presents complicated scenarios where privilege applies, i.e.
communications by a corporate employee if he was in a position to control the action the corporation may
take based on the attorney’s advice; individual corporate agents who furnish essential information to the
attorney for a corporation often do have the power to direct the corporation’s litigation, therefore do not
represent the corporate client).

% Lory A. Barsdate, Att’y-Client Privilege for the Gov’t Entity, 97 YALE L.J. 1725, 1726 (1988). See Hearn
v. Rhay, 68 F.R.D. 574, 579 (E.D. Wash. 1975)(analogizing case to corporate client situation and holding
that state prison officials are clients of state Attorney General, therefore the attorney-client privilege
attaches). See, e.g. Town of Norfolk v. Army Corps of Eng’rs, 968 F.2d 1438, 1457 (1st Cir. 1992); FDIC
v. Ernst & Whinney, 137 F.R.D. 14, 16 (E.D. Tenn. 1991); Coastal Corp. v. Duncan, 86 F.R.D. 514, 520
(D. Del. 1980); Thill Sec. Corp. v. New York Stock Exch., 57 F.R.D. 133, 138-139 (E.D. Wis. 1972); See
25 Charles Alan Wright & Kenneth W. Graham, Jr., Fed. Practice & Procedures 5475, at 124 n.5, 125 n. 12
(1992).

% See Conn. Mut. Life Ins. Co. v. Shields, 18 F.R.D. 448, 450 (S.D.N.Y. 1955)(noting that “the policy of
the privilege seems to me to provide no ground for the distinction” between public and private clients);
Rowley v. Ferguson, 48 N.E. 2d 243, 248 (Ohio Ct. App. 1942)(assuming that “[t]he fact that both attorney
and client were public officials should make no difference”).
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drafted its decision in broad terms that encouraged future courts to assume that the
privilege applied to communications between government attorneys and employees.®
The lone objection arose in United States v. Board of Trade of Chicago, where the
government tried to shield from discovery documents prepared for the Commaodities
Exchange Authority by the Department of Agriculture’s Office of General Counsel.®* In
that case, the Court found that the attorney-client privilege was more analogous to the
“functioning of a high-level corporate officer seeking the views of other corporate
division chiefs than to the traditional lawyer and client relationship.”®? In 2005, the
Second Circuit found the privilege applies to attorney-client relationships in the public
sector,®® a decision that clashed with those of the Seventh, Eighth, and D.C. Circuits.**
Rules of evidence generally include public entities within the definition of
“client.”® Similar to corporations, government agencies are entity “clients” who seek

legal advice and are parties to litigation. Like corporate employees, most government

% United States v. Anderson, F.R.D. 448 (S.D.N.Y. 1955). See, e.g., Thill Sec. Corp. v. N.Y. Stock Exch.,
57 F.R.D. 133 (E.D. Wis. 1972); Detroit Screwmatic Co. v. United States, 49 F.R.D. 77 (S.D.N.Y. 1970);
General Electric Co. v. United States, 1972 U.S. Ct. Cl. LEXIS 442 (Ct. CI. Sept. 19, 1972).

81 United States v. Bd. of Trade of Chicago, No. 71 C 2875 1973 U.S. Dist. LEXIS 11307 (N.D. 1lI. Oct.
30, 1973).

62 United States v. Bd. of Trade of Chicago, No. 71 C 2875 1973 U.S. Dist. LEXIS 11307, at *9-10 (N.D.
ll. Oct. 30, 1973).

% In re Grand Jury Investigation, 399 F.3d 527 (2d Cir. 2005).

% In re A Witness Before the Special Grand Jury, 288 F.3d 289 (7th Cir. 2002); In re Grand Jury
Subpoenas Duces Tecum, 112 F.3d 910 (8th Cir. 1997); In re Bruce Lindsey, 158 F.3d 1263 (D.C. Cir.
1998). However, see Menasha Corp. v. Dep’t of Justice, 2012 U.S. Dist. LEXIS 8937, at * 11 (E.D. Wis.,
Jan. 25, 2012).

% The rules of evidence generally include public entities within the definition of ‘client.” See, e.g.,
Proposed Fed. R. Evid. 503(a)(1), 56 F.R.D. 235 (1972)(‘a “client’ is a person, public officer, or
corporation, association, or other organization or entity, either public or private, who has provided
professional legal services by a lawyer, or who consults a lawyer with a view to obtaining professional
legal services from him.”); UNIF. R. EVID. 502(a)(1), 13 U.L.A. 256 (1986). As in corporate entity
representation, the client of a government attorney is the government as an entity. See United States v.
American Tel. & Co., 86 F.R.D. 603, 616 & 621 (D.D.C. 1979) (stating that the privilege for the
government is analogous to the corporate privilege); see also Note, The Applicability & Scope of the Att’y-
Client Privilege in the Executive Branch of the Fed. Gov’t, 62 B.U.L. Rev. 1003 (1982)(urging extension of
the governmental attorney-client privilege to parallel the corporate privilege).

13



employees do not have individual control over the attorney-client privilege.®® Instead,
government employees are at the mercy of the public’s expectation of a transparent
government and political and media pressures that noticeably reduce their expectations of
privacy.®” Many accept that the attorney-client privilege incorporates government entity
clients, but a closer analysis of the attorney-client privilege’s past questions this notion.®®
Examination into the attorney-client privilege within the government should be studied
with a basic knowledge of the evidentiary privilege and with the understanding that the
privileges shall be interpreted narrowly as to guard a special relationship.®®

When FOIA was enacted in 1966, it began shaping case law’s development of the
government attorney-client privilege.” Courts tend to be skeptical when a party asserts
the privilege during ordinary litigation because this assertion deprives the court of
relevant information and may prevent a just determination by the court.”* When FOIA

requests are filed, the case is often at such an early stage that it is less clear whether the

% See also Nancy Leong, Att’y-Client Privilege in the Pub. Sector: A Survey of Gov’t Att’ys, Working
Paper 1125, 16 (bepress Legal Services) (March 13, 2006), available at
p}tp://Iaw.bepress.com/expresso/eps/1125.

Id.
% paul Rice, Att’y-Client Privilege in the United States § 4:28 at 125 (2d ed. 1999)(concluding that most
courts concluded that the government can assert the attorney-client privilege without conducting any
analysis). See Hearn v. Rhay, 68 F.R.D. 574, 579 (E.D. Wash. 1975)(analogizing to situation of corporate
client and holding that state prison officials were clients of state Attorney General, so attorney-client
privilege attaches); People ex. rel. Department of Pub. Works v. Glen Arms Estate, Inc., 230 Ca. App. 2d
841, 854, 41 Cal. Rptr. 303, 310 (1964)(stating that the privilege is same when the client is a ‘body politic’
as when client is a corporation).
% Lory A. Barsdate, Att’y-Client Privilege for the Gov’t Entity, 97 YALE L.J. 1725, 1727 (1988)(concluding
that privileges apply when specific relationships’ confidentiality are so valued by society that general
discovery rules would endanger them). 1d. at 1729 & n. 10 (concluding that Dean Wigmore created the
classic reason for evidentiary privileges: they should be prevail when confidential communications arise in
a type of relationship that society recognizes that when the injury to the relationship from not shielding the
confidentiality is greater than the harm done by withholding it). Some commentators challenge Dean
Wigmore’s approach to privileges, arguing that privacy’s value should not be measured against litigation
interests. See, e.g. David W. Louisell, Confidentiality, Conformity & Confusion: Privileges in Fed. Ct.
Today, 31 TuL. L. REv. 101 (1956).
" see also Nancy Leong, Att’y-Client Privilege in the Pub. Sector: A Survey of Gov’t Att’ys, Working
Paper 1125, 3 (bepress Legal Services) (March 13, 2006), available at
http://law.bepress.com/expresso/eps/1125.
™ Melanie B. Leslie, Gov’t Officials as Attys & Clients: Why Privilege the Privileged?, 77 IND. L.J. 469,
481 (2002).
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requested material will be critically important to the case.”” As a result, many courts
decided that the government attorney-client privilege was grounds for denying a FOIA
request without scrutinizing it as closely as they may have had the privilege arisen in a
different setting.”® This begs the question of how deeply the government attorney-client
privilege should be analyzed.

As the Court noted in Jupiter Painting Contracting Co. v. United States, courts
“generally [] accepted that [the] attorney-client privilege applies in the governmental
context, while expressing apprehension at its pernicious potential in a government top-
heavy with lawyers.”™ Few courts provide rationale for the government attorney-client
privilege and none state that the non-instrumental justifications provided in support of the
privilege could serve as a base for extending the privilege to the government.” The
government, like a corporation, can only act through its clients. The most obvious

difference between corporate and government representatives is that government

2 Melanie B. Leslie, Gov’t Officials as Attys & Clients: Why Privilege the Privileged?, 77 IND. L.J. 469,
481 (2002).

" See Brian S. Gowdy, Note, Should the Fed. Gov’t Have an Att’y-Client Privilege?, 51 FLA. L. REV. 695,
710 (1999)(noting that many lower courts cited NLRB v. Sears for the position that the government is
entitled to an attorney-client privilege although the case never explicitly held FOIA’s Exemption 5
incorporated the attorney-client privilege). Others argue that litigants or potential litigants frequently use
FOIA by requesting access to information without following discovery rules. See, e.g., Patricia M. Wald,
The Freedom of Information Act: A Short History of the Perils & Paybacks of Legislating Democratic
Values, 33 EMORY L.J. 649, 666-67 & n.76 (1984)(explaining the manipulation of FOIA to gain strategic
advantages). This perception may have furthered courts’ heightened willingness to defer to government
claims of privilege in FOIA claims; perhaps this means that judicial decisions regarding privilege in the
FOIA context are distinctive from those made outside the FOIA context.

™ Jupiter Painting Contracting Co. v. United States, 87 F.R.D. 593, 598 (D.C. Pa. 1980)(internal citations
omitted). Most courts lessened any remaining concern by referring to the two evidentiary codes. See also
See also Nancy Leong, Att’y-Client Privilege in the Pub. Sector: A Survey of Gov’t Att’ys, Working Paper
1125, 4 (bepress Legal Services) (March 13, 2006), available at http://law.bepress.com/expresso/eps/1125.
® Melanie B. Leslie, Gov’t Officials As Att’ys & Clients: Why Privilege the Privileged?, 77 IND. L.J. 469,
494 (2002).

15



attorneys occupy a position of public trust.”® Courts and scholars struggle with the
relationship between this privilege and the operations of government.”’

Recent developments in the government attorney-client privilege arose in In re
Grand Jury Subpoena Duces Tecum’ and In re Bruce R. Lindsey,”® when the Eighth and
D.C. Circuits ignored precedent by finding that the government’s attorney-client privilege
narrowed in the context of a federal grand jury investigation.®> Other recent circuit
decisions on the privilege demonstrate that the full scope of the government attorney-
client privilege is unsettled and will most likely remain so until the Supreme Court

addresses the issue.®

"® See Michael Stokes Paulsen, Who “Owns” the Gov’t’s Atty-Client Privilege?, 83 MINN. L. REV. 473, 479
(1998).

" See Melanie B. Leslie, Gov’t Officials As Attys & Clients: Why Privilege the Privileged?, 77 IND. L.J.
469, 495-96 (2002).

"8 In re Grand Jury Subpoena Duces Tecum, 112 F.3d 910 (8th Cir. 1997)

™ In re Bruce R. Lindsey, 158 F.3d 1263 (D.C. Cir. 1998).

8 See also Nancy Leong, Att’y-Client Privilege in the Pub. Sector: A Survey of Gov’t Att’ys, Working
Paper 1125, 1 (bepress Legal Services) (March 13, 2006), available at
http://law.bepress.com/expresso/eps/1125. See Michael Stokes Paulsen, Who “Owns” the Gov’t’s Atty-
Client Privilege?, 83 MINN. L. REV. 473 (1998)(analogizing the federal government to a corporation and
concluding that the Independent Counsel should control the decision whether to assert the attorney-client
privilege); see also Amanda J. Dickmann, In re Lindsey: A Needless Void in the Gov’t Att’y-Client
Privilege, 33 IND. L. REV. 291 (1999) (accepting that a qualified privilege is appropriate in the face of a
criminal investigation while advocating in camera inspection to shield “military, diplomatic and sensitive
national security secrets”); see also Joel D. Whitley, Comment, Protecting St. Interests: Recognition of the
St. Gov’t Att’y-Client Privilege, 72 U. CHI. L. Rev. 1533 (2005)(arguing public policy reasons for rejecting
the attorney-client privilege for federal government entities are inapplicable to state government entities).
8 See also Nancy Leong, Att’y-Client Privilege in the Pub. Sector: A Survey of Gov’t Att’ys, Working
Paper 1125, 8 (bepress Legal Services) (March 13, 2006), available at
http://law.bepress.com/expresso/eps/1125. Executive Order 13,233 issued by President George W. Bush in
2001 re-states the importance of this privilege, decreeing that presidents can continue to assert the privilege
even after they leave presidential office, allowing the privilege to gain even greater significance See
Executive Order 13,233: Further Implementation of the Presidential Records Act (Nov. 1, 2001), available
at http://www.fas.org/sgp/news/2001/11/eo-pra.html (last visited June 20, 2013). See Ira Berlin, Executive
Order Undermines Demaocracy, Organization of American Historians, at
http://www.oah.org/pubs/nl/2002may/berlin.html (last visited June 18, 2013).
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The distinctive obligations of practice in the public sector can help define a more
appropriate standard of the government attorney-client privilege.®* Further, government
employees openly communicate with government attorneys to the level attorneys provide
valuable legal representation.®® Post-Upjohn commentary discussing the government
attorney-client privilege emphasizes that a government client’s need for guarantees of
confidentiality is equal to a corporation’s need for confidential counsel.®* A government
attorney has a duty to the public interest and many commentaries acknowledge the
significance of candor and transparency in a democratic government.®® Numerous cases
embracing the government attorney-client privilege do not discuss the policy behind it,
but the reasoning is unclear. Instead, many assume its functional similarity with the

attorney-client privilege for corporate entities.*

8 See also Nancy Leong, Att’y-Client Privilege in the Pub. Sector: A Survey of Gov’t Att’ys, Working
Paper 1125, 16 (bepress Legal Services) (March 13, 2006), available at
http://law.bepress.com/expresso/eps/1125.

8 See also Nancy Leong, Att’y-Client Privilege in the Pub. Sector: A Survey of Gov’t Att’ys, Working
Paper 1125, 29 (bepress Legal Services) (March 13, 2006), available at
http://law.bepress.com/expresso/eps/1125.

8 Upjohn Co. v. United States, 449 U.S. 383 (1981); see also Note, The Applicability & Scope of the Att’y-
Client Privilege in the Executive Branch of the Fed. Gov’t, 62 B.U.L. Rev. 1003, 1021, n. 111 (1982).

% See also Nancy Leong, Att’y-Client Privilege in the Pub. Sector: A Survey of Gov’t Att’ys, Working
Paper 1125, 16 (bepress Legal Services) (March 13, 2006), available at
http://law.bepress.com/expresso/eps/1125.

% See, e.g., Coastal States Gas Corp. v. Dep’t of Energy, 617 F.2d 854, 863 (D.C. Cir. 1980)(stating that
when government uses attorneys like any private party wanting advice to protect personal interests, it needs
the same guarantees of confidentiality); SEC v. World-Wide Coins Invs., Ltd., 92 F.R.D. 65, 67 (N.D. Ga.
1981)(citing Upjohn to extend privilege to communications between SEC counsel and SEC employees).
See also Green v. IRS, 556 F. Supp. 79, 85 (N.D. Ind. 1982)(privilege is applicable to relationship between
government administrative personnel and government attorneys), aff’d mem., 734 F.2d 18 (7th Cir. 1984);
Jupiter Painting Contracting Co. v. United States, 87 F.R.D. 593, 598 & n.6 (E.D. Pa. 1980)(indicating that
‘[c]ourts generally have accepted that attorney-client privilege applies in the governmental context’ but
citing only work product and executive privilege cases).
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ii. Who Is the Client and Who Owns the Attorney-Client Privilege

When addressing the government attorney-client privilege, one must ask who the
client is and who owns the privilege. Determining who owns the privilege is one of the
most difficult issues with the government attorney-client privilege. In the private sector,
it is easy to determine who owns the privilege: the client.®” In order to determine the
proper scope and nature of the government attorney-client privilege, one must identify
the “client,” or the owner of the privilege,®® and examine it “in the context of the
government attorney’s role in a system of checks and balances and a determination of to
whom (or what institution) a government attorney has ethical responsibilities must
account for the constitutional structure in which the attorney operates.”®® Although in
practice the agency head generally controls the government attorney-client privilege, the
President, as the head of the unitary executive, can intervene to ensure that the agency
head acts in a manner consistent with his preferences and interests.*

Because the client is usually an entity in the government environment, it produces
many of the same issues that arise in the corporate client environment: since the agency
itself cannot control the privilege, it is unclear which employees can act on the agency’s

behalf to assert or waive its privilege.”* In practice, the agency head appears to control

8 Geoffrey C. Hazard, Jr., et. al., The Law & Ethics of Lawyering 224 (3d ed. 1999).

8 See Todd Ellinwood, “In the Light of Reason & Experience”: The Case for a Strong Gov’t Att’y-Client
Privilege, 2001 Wis. L. Rev. 1291, 1315 (2001); Geoffrey P. Miller, Gov’t Lawyers’ Ethics in a Sys. of
Checks & Balances, 54 U. CHI. L. REv. 1293, 1293-94 & n.2 (1987).

8 See Todd Ellinwood, “In the Light of Reason & Experience™: The Case for A Strong Gov’t Att’y-Client
Privilege, 2001 Wis. L. Rev. 1291, 1315 (2001); Geoffrey P. Miller, Gov’t Lawyers’ Ethics in a Sys. of
Checks & Balances, 54 U. CHI. L. REv., 1293, 1293-98 (1987).

% gee Todd Ellinwood, “In the Light of Reason & Experience”: The Case for A Strong Gov’t Att’y-Client
Privilege, 2001 Wis. L. Rev. 1291, 1314 (2001).

°! See also Nancy Leong, Att’y-Client Privilege in the Pub. Sector: A Survey of Gov’t Att’ys, Working
Paper 1125, 17 (bepress Legal Services) (March 13, 2006), available at
http://law.bepress.com/expresso/eps/1125.
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the privilege, although this has not been challenged heavily in court.”? In most cases, an
individual government employee exercises little if any control over waiver of the
privilege.®® If an agency employee discloses sensitive information to a government
attorney, the agency head can later waive the privilege over the employee’s objection.*

In the government environment, the client may be seen as the individual
government officer, the agency, the executive branch, the overall government, or even the
American public.*® In some circumstances, the client’s identity may change contingent
on the governmental agency’s structure and the nature of the matter at issue.”® The
Restatement (Third) of the Law Governing Lawyers states, “[flor many purposes, the
preferable approach...is to regard the respective agencies as the clients and to regard the
lawyers working for the agencies as subject to the direction of those officers authorized to
act in the matter involved in the representation.”®’ Others argue that the government

lawyer’s client is not an individual or a section within the government; instead, the client

%1d.

#1d. at 18.

% See Model Rule of Prof’l Conduct 1.13(b)(explaining that when an attorney knows that there has been a
legal violation by a member of an organization, they must refer the issue to higher authority within the
organization, including, if warranted by the situation, to the highest authority that can act on behalf of the
organization as determined by the law); see also Melanie B. Leslie, Gov’t Officials as Att’ys & Clients:
Why Privilege the Privileged?, 77 IND. L.J. 469, 506 (2002); see also Lory A. Barsdate, Att’y-Client
Privilege for the Gov’t Entity, 97 YALE L.J. 1725, 1727 (1988).

% See Michael Stokes Paulsen, Who “Owns” the Gov’t’s Att’y-Client Privilege?, 83 MINN. L. REV. 473,
487-92 (1998)(examining this question in the federal government context and concluding that the client of
an attorney working in the White House Counsel’s office is the government); see also Model Rule of Prof’l
Conduct, Rule 1.13 cmt. 9 (stating that “in some circumstances the client may be a specific agency, it may
also be a branch of government, such as the executive branch, or the government as a whole”).

% See, e.g., Restatement (Third) of the Law Governing Lawyers § 97 cmt. ¢ (2000)(finding no universal
definition of a client possible in the context of government attorneys and those who speak on behalf of a
governmental client may change from one representation to another; further concluding that the client’s
identity may also change depending on the purpose for which the question of client identity is raised).

%7 See, e.g., Restatement (Third) of the Law Governing Lawyers § 97 cmt. ¢ (2000); see also United States
v. AT&T, 86 F.R.D. 603, 617 (D.D.C. 1979)(saying that, while it is unclear who the government attorney’s
client is, it “clearly indicates the attorney’s own agency”); see Jeff Rosenthal, Who is the Client of the
Government Lawyer?, in Ethical Standards in the Public Sector: A Guide for Gov’t Lawyers, Clients, &
Pub. Officials 13, 24 (Patricia Salkin ed., 1999)(saying that government attorneys are ethically bound to
represent the agency by whom he is employed).
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is the United States government as a whole.®® For example, under Atrticle 11 of the
Constitution and the unitary executive theory, the President retains all of the
constitutional power of the executive branch and therefore speaks on behalf of the
interests of the United States as an entity.*

The government attorney has a unique role. In Berger v. United States, the
Supreme Court explained, “[t]he United States Attorney is the representative not of an
ordinary party to a controversy, but of a sovereignty whose obligation to govern
impartially is as compelling as its obligation to govern at all; and whose interest,
therefore, in a criminal prosecution is not that it shall win a case, but that justice shall be
done.”*® Numerous legal commentators and courts agreed.*®™ Because government

102

attorneys have a unique obligation to act on behalf of the public,™* they must balance the

% Michael Stokes Paulsen, Who “Owns the Gov’t’s Att’y-Client Privilege?, 83 MINN. L. REV. 473, 489
(1998).

% Michael Stokes Paulsen, Who “Owns The Gov’t’s Att’y-Client Privilege?, 83 MINN. L. REV. 473, 489 &
n. 50 (1998) (stating that pursuant to the federal government’s separation of powers and checks and
balances resulting from the interaction of the each independent branch of government, Congress has
important practical and political checks on the President’s ability to use his executive power; but Congress
cannot itself possess executive power).

100 Berger v. United States, 295 U.S. 78, 88 (1935).

101 See, e.g., Douglas v. Donovan, 704 F.2d 1276, 1279-1280 (D.C. Cir. 1983)(“As officers of this court,
counsel have an obligation to ensure that the tribunal is aware of significant events that may bear directly
on the outcome of litigation...This is especially true for government attorneys, who have special
responsibilities to both this court and the public at large™); see also Elisa Ugarte, The Gov’t Lawyer & the
Common Good, 40 S. TEX. L. REV. 269 (1999); H.W. Perry, Jr., U.S. Att’ys: Whom Shall They Serve?, 61
LAw & CONTEMP. PROBS. 129 (Winter 1998) ; Douglas Letter, Lawyering & Judging on Behalf of the U.S:
All I Ask is for a Little Respect, 61 GEO. WASH. L. REV. 1295, 1297 (stating that in theory, federal
employees have a single master: U.S. citizens); Steven K. Berenson, Public Lawyers, Private Values: Can,
Should & Will Gov’t Lawyers Serve the Public Interest?, 41 B.C. L. Rev. 789 (2000)(alluding that
government attorneys should bear responsibility for considering public values in fulfilling their
responsibilities); Ralph Nader & Alan Hirsch, A Proposed Right of Conscience for Gov’t Att’ys, 55
HASTINGS L.J. 311, 313-14 (2003) (discussing the unique obligations of government attorneys).

192 Model Rule of Prof’| Conduct, Rule 1.13 cmt. 9 (saying that a government attorney “may have authority
under applicable law to question [government officials’] conduct more extensively” than would a lawyer
for a private organization).
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preservation of confidentiality against the guarantee that wrongful acts are stopped or
remedied.'®

Some courts feel justice and public interest play vital roles in defining the scope
of privilege. For example, in United States v. Arthur Young & Company, the Supreme
Court refused to create a privilege for an accountant’s work product because an
independent auditor like a public accountant “assumes a public responsibility
transcending any employment relationship with the client.”*** The Court further found
that a public accountant owes “ultimate allegiance to the corporation’s creditors and
stockholders” and “the investing public.”*® It explained that the ““public watchdog’
function demands that the accountant maintain total independence from the client at all
times and requires complete fidelity to the public trust.”**® Though there are crucial
distinctions between an accountant and a government attorney, the Court’s emphasis on

the accountant’s public responsibilities reinforces the idea that public interest is an

important issue in defining the scope of a privilege.'"’

b. Attorney Work Product Privilege

The attorney work product privilege is separate and distinct from the attorney-
client privilege.’®® Unlike the attorney-client privilege, which is the client’s to assert, the

work product privilege is held by the attorney even though both the attorney and the

103

Id.
104 United States v. Arthur Young & Co., 465 U.S. 805, 817 (1984).
1% |d. at 818.
106 |d
197 See also Nancy Leong, Att’y-Client Privilege in the Pub. Sector: A Survey of Gov’t Att’ys, Working
Paper 1125, 29 (bepress Legal Services) (March 13, 2006), available at
http://law.bepress.com/expresso/eps/1125.
198 Elkton Care Ctr. Assocs. Ltd. P’ship v. Quality Care Mgmt., Inc., 805 A.2d 1177, 1183 (Md. Ct. Spec.
App. 2002).
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client may claim the privilege to escape discovery obligations.’® The work product
doctrine traces its roots to Hickman v. Taylor,*'® where the Supreme Court found that
witness statements obtained by an attorney before trial were privileged and therefore
protected from discovery. The Court banned needless inquiries into attorneys’ files and
mental impressions under the pretense of liberal discovery.*** To allow otherwise would
conflict with public policy underlying the fair prosecution and defense of claims.**?
Attorney work product is generally privileged in the civil litigation discovery context and
includes factual information prepared by lawyers in anticipation of trial.*** Moreover,
the work product privilege is intended to balance a lawyer’s ability to prepare cases free
from interference against a litigant’s ability to acquire properly discoverable
information.™™* Additionally, work product consists of numerous categories of

115

information: (1) evidence and other facts collected by the lawyer; ™ (2) memorandum

199 OXY Resources, 9 Cal. Rptr. 3d at 645, Clausen, 730 A.2d at 138; In re Grand Jury Subpoena Duces
Tecum, 112 F.3d 910, 924 n.15 (8th Cir. 1997).

19 Hickman v. Taylor, 329 U.S. 495, 510 (1947).

11 Hickman v. Taylor, 329 U.S. 495, 510 (1947).

112 See The Work-Product Privilege in a Nutshell, Thomas D. Sawaya, Florida Bar Journal Jul-Aug. 1993,
http://www.floridabar.org/divcom/jn/jnjournal01.nsf/Author/39BB2FDOFA1AD5E885256 ADBO05D5EEC
(last visited June 12, 2013).

31d. at 11. See NLRB v. Sears, Roebuck & Co., 421 U.S.132, 154 (1975). Menasha Corp. v. Dep’t of
Justice, 2012 U.S. Dist. LEXIS 8937, at * 11 (E.D. Wis., Jan. 25, 2012) (citing Martin v. Office of Special
Counsel, 819 F.2d 1181, 1187 (D.C. Cir. 1987)).

114 See, e.g., In re Subpoenas Duces Tecum, 733 F.2d 1367, 1371 (D.C. Cir. 1984) (stating that “the work
product privilege is a broader protection, designed to balance the needs of the adversary system to promote
an attorney’s preparation in representing a client against society’s general interest in revealing all true and
material facts relevant to the resolution of a dispute™); see also Marion J. Radson & Elizabeth A. Waratuke,
The Att’y- Client & Work Product Privileges of Gov’t Entities, 30 STETSON L. Rev. 799, 826 (2001)
(describing Hickman v. Taylor, 329 U.S. 495 (1947), as “[b]alancing the competing interests behind
liberalized discovery and protecting the work product of the attorney™).

15 See, e.g., Kintera, Inc. v. Convio, Inc., 219 F.R.D. 503, 507 (S.D. Cal. 2003) (finding that fact work
product comprises of factual material created in anticipation of litigation and in determining if something is
fact work product, a court should ask if the material would have been generated but for the forthcoming
litigation); Bell Tel. & Tel. Co. v. Deason, 632 So. 2d 1377, 1384 (Fla. 1994) (applying the work-product
privilege to “fact work product” that is assembled in anticipation of trial); see also The Work-Product
Privilege in a Nutshell, Thomas D. Sawaya, Florida Bar Journal Jul-Aug. 1993,
http://www.floridabar.org/divcom/jn/jnjournal01.nsf/Author/39BB2FDOFA1AD5E885256 ADBO05D5EEC
(last visited June 12, 2013)(describing fact work product as “documents and tangible things . . . prepared in
anticipation of litigation or for trial”).
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prepared and research conducted by the lawyer;**® and (3) thoughts, opinions, and mental
impressions formed by the lawyer (and normally put in writing) about the case or the
parties participating in the litigation.'*” As a general rule, facts in the attorney’s
possession stay discoverable in civil matters,'* but information created by the attorney is
not discoverable without a special justification by the party pursuing the information’s
release. ™

The work product privilege is codified in Federal Rule of Civil Procedure
26(b)(3).*° In essence, it encompasses “the mental impressions, conclusions, opinions,

or legal theories of a party’s attorney or other representative concerning the litigation.”**

118 See, e.g., Natta v. Zletz, 418 F.2d 633, 637-33 (7th Cir. 1969) (identifying notes, memoranda and legal
research as types of work product); see also Thomas M. DiBiagio, Fed. Crim. Law & the Crime-Fraud
Exception: Disclosure of Privileged Conversations & Documents Should not be Compelled Without the
Gov’t’s Factual Foundation Being Tested by the Crucible of Meaningful Adversarial Testing, 62 MD. L.
REV. 1, 3 (2003) (stating that the attorney work-product privilege protects all notes and memoranda
prepared by an attorney that reveal his legal theories, research, opinions, or conclusions concerning his
representation of the client).

17 See, e.g., Upjohn Co. v. United States, 449 U.S. 383, 400-01 (1981) (protecting lawyers’ “mental
impressions” regarding witness interviews); Pittman v. Frazer, 129 F.3d 983, 988 (8th Cir. 1997) (noting
the protection for “mental impressions, conclusions, opinions, or legal theories regarding the litigation”).
118 See, e.g., Lugosch v. Congel, 219 F.R.D. 220, 240 (N.D.N.Y. 2003) (concluding that the work product
doctrine does not apply to facts in most circumstances).

119 See Hisaw v. Unisys Corp. 134 F.R.D. 151, 152 (W.D. La. 1991) (stating that the work-product doctrine
shields work produced in anticipation of trial); Ullman v. State, 647 A.2d 324, 332 (Conn. 1994) (finding
that a lawyer’s interviews, statements, correspondence, memoranda, briefs, mental impressions, and
personal beliefs are protected from discovery); see also James Holmes, Note, The Disruption of Mandatory
Disclosure with the Work Product Doctrine: An Analysis of a Potential Problem & a Proposed Solution, 73
TEX. L. REV. 177, 185-86 (1994) (noting several types of documents that qualify as tangible ordinary work
product). See, e.g., Fed. R. Civ. P. 26(b)(3) (“A party may obtain discovery of [attorney work product]
only upon a showing that the party seeking discovery has substantial need of the materials in the
preparation of the party’s case and that the party is unable without undue hardship to obtain the substantial
equivalent of the materials by other means.”); Logan v. Commercial Union Ins. Co., 96 F.3d 971, 976 (7th
Cir. 1996) (discussing Fed. R. Civ. P. 26(b)(3)’s hardship requirement); Charles W. Wolfram, MODERN
LEGAL ETHICS § 6.6.3 (1986) (“informational work product immunity can be set aside on a showing of
substantial need or hardship on the part of the inquiring party”); In re Murphy, 560 F.2d 326, 335 (8th Cir.
1977) (extending the “substantial need” and “undue hardship” rules to ordinary work product prepared
before litigation).

120 As a general rule, this rule states that an opposing party may not discover or compel disclosure of
written or oral materials prepared by or for a lawyer in the course of their legal representation, especially in
preparation for litigation. In limited situations, however, an opposing party may discover or compel
disclosure of work product upon a showing of “substantial need” and “undue hardship.” Fed. R. Civ. P.
26(b)(3).

121 Fed. R. Civ. P. 26(b)(3)(A)(ii).
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The work product privilege’s protection is not absolute. Because the purpose of the work
product privilege is to conceal internal trial preparations from adverse parties, release of
work product to such a party surrenders that privilege.*?> Courts realize that to achieve
fairness in litigation, parties must be given access to knowledge of relevant facts through
a liberal interpretation of discovery rules.

When ensuring fairness, courts balance conflicting interests between open
discovery and privilege by distinguishing between “fact” and “opinion” work product.'?®
A party may discover an opposing party’s fact or tangible work product if he shows (1) a
significant need for the materials to in order to prepare his case and (2) he is unable to
obtain the substantial equivalent of the material by other means without undue hardship.
Whether the work product privilege will be revoked in a specific case generally depends
on the availability of alternative sources of the information, the parties’ comparative
resources, and the need to protect the party’s expectation of confidentiality. Opinion
work product, on the other hand, receives almost absolute protection against discovery.
To discover an opposing party’s opinion work product, a party must show more than the
substantial need and undue hardship necessary to obtain tangible work product.
Discovery of opinion work product may be allowed only when the attorney’s mental
impressions, opinions, or conclusions are at issue in the case and there is a compelling

need for the discovery.’®* Further, a court that allows the discovery of tangible work

122 8 Charles Alan Wright, Arthur R. Miller & Richard L. Marcus, Fed. Practice & Procedure § 2024, 530-
532 (3d ed. 2010); see also Ronald J. Allen et. al, A Positive Theory of the Att’y-Client Privilege & the
Work-Product Doctrine, 19 J. LEGAL STuD. 359, 384-86 (1990).

123 See Upjohn Co. v. United States, 49 U.S. 383 (1981); Hickman v. Taylor, 329 U.S. 495 (1947).

124 See Holmgren v. State Farm Mut. Auto. Ins. Co., 976 F.2d 573, 577 (9th Cir. 1992).
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product must be cautious and guarantee that it does not accidentally expose opinion work
product of the lawyer to discovery as well.**®

In civil trials, decisions regarding waiver of work product privilege do not require
release of documents under the Freedom of Information Act where the question is
“*whether the documents would be routinely or normally disclosed upon a showing of

relevance’ by a party in litigation with the agency.”*?®

c. Freedom of Information Act (FOIA)

The Menasha litigation stemmed from a FOIA request for information. What
resulted was an interrelated conflict between FOIA and other attorney-related privileges.
Some argue that the governmental attorney-client privilege is not deeply rooted in
common law.™®" Conversely, much of federal case law regarding privilege stems from
FOIA,*® which reinforced the public movement’s campaign for a more open and

transparent government when it was enacted in 1966.** FOIA was not specifically

125 See LaPorta v. Gloucester Cnty. Bd. of Chosen Freeholders, 774 A.2d 545, 548 (N.J. Super. Ct. App.
Div. 2001) (quoting Hickman v. Taylor, 329 U.S. 495 (1947)). There is, for example, a big difference
between a witness’s statement and a lawyer’s notes concerning that statement, the latter being opinion work
product and therefore protected. Rico v. Mitsubishi Motors Corp., 10 Cal. Rptr. 3d 601, 608 (Cal. Ct. App.
2004) (finding that the lawyer’s notes are shielded from discovery pursuant to their derivative or
interpretive nature because they expose the lawyer’s impressions, including his assessment of the case’s
strengths and weaknesses).

126 Rockwell Int’I Corp. v. Dep’t of Justice, 235 F.3d 598, 606 (D.C. Cir. 2000)(quoting Grolier, 462 U.S.
at 26 (internal quotations omitted)). “Fact” work product is factual information that relates to the litigation
and is prepared in connection with the litigation. See, e.g., State v. Rabin, 495 So. 2d at 262. “Opinion”
work product relates to an attorney's mental opinions, theories or conclusions regarding the litigation. See,
e.g., State v. Rabin, 495 So. 2d at 262.

127 See Bryan S. Gowdy, Should the Fed. Gov’t Have an Att’y-Client Privilege?, 51 FLA. U. L. REV. 695,
706 (1999). See also 25 Charles Alan Wright & Kenneth W. Graham, Jr., Fed. Practice & Procedures
5475, at 124 & n.4 (1992).

128 See In re Lindsey, 148 F.3d 1100, 1104 (D.C. Cir.), published in full, 158 F.3d 1263, cert. denied, 119 S.
Ct. 466 (1998). See In re Grand Jury Subpoena Duces Tecum, 112 F.3d 910, 917 (8th Cir.), cert. denied,
117 S.Ct. 2482 (1997)(8th Circuit considered FOIA attorney-client privilege to be unique or “sui generis”™).
295 U.S.C. § 552 (2009). See Michael N. Kennedy, Escaping the Fishbowl: A Proposal to Fortify the
Deliberative Process Privilege, 99 NW. U. L. Rev. 1769, 1785 nn. 109-10 (2005). See Gerald Welaufer,
Justifying Secrecy: An Object to the General Deliberate Privilege, 65 IND. L.J. 845, 868 nn.79-80 (1990);
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passed as a rule of discovery even though it allows citizens to request and acquire
information from the government.*®® Instead, FOIA’s enactment was based on the
general principle that governments operate most efficiently when they operate openly and
are held accountable for decisions made.™** The media led the way for “open
government,” naming examples of federal government agencies’ random unjustified
denials of access to information related to critical decisions, denials that covered up
mistakes or abnormalities of the time.**? Though it could not settle all executive
privilege questions, FOIA established a presumption in favor of public disclosure and
subsequently forced the executive branch to explain its non-disclosure of information.**?
Federal courts seek guidance from FOIA regarding the scope of the governmental
privileges.™* The necessity for eliminating indiscriminate secrecy with the aim of

135

preserving governmental accountability is continuous.™ If the federal government is a

see also David Sadofsky, Knowing as Power: Political and Legal Control of Information 99-102
(1990)(discussing political movement that led to FOIA’s enactment).

130 See Patricia M. Wald, The Freedom of Information Act: A Short Case Study in the Perils & Paybacks of
Legislating Democratic Values, 33 EMORY L.J. 649, 655 (1985)(author Wald served as a Circuit Judge on
the United States Court of Appeals for the District of Columbia Circuit). See, e.g., Coastal States Gas
Corp. v. Dep’t of Energy, 617 F.2d 854 (1980); NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 143 n. 10
(1975).

131 See Soucie v. David, 448 F.2d 1067, 1080 (D.C. Cir. 1971). Congress passed the FOIA in response to
persistent problem of legislators and citizens, the problem of obtaining adequate information to evaluate
federal programs and formulate wise policies. Congress recognized that the public cannot make intelligent
decisions without such information, and that governmental institutions become unresponsive to public
needs if knowledge of their activities is denied to the people and their representatives). Before FOIA was
passed, Senator Edward V. Long stated, “A government by secrecy benefits no one. It injures the people it
seeks to serve; it damages its own integrity and operation. It breeds distrust, dampens the fervor of its
citizens and mocks their loyalty.” 110 CONG. REcC. 17087 (1964).

132 patricia M. Wald, The Freedom of Information Act: A Short Case Study in the Perils & Paybacks of
Legislating Democratic Values, 33 EMORY L.J. 649, 650 & n. 4 (1985).

133 patricia M. Wald, The Freedom of Information Act: A Short Case Study in the Perils & Paybacks of
Legislating Democratic Values, 33 EMORY L.J. 649, 651 & n. 7 (1985)(finding that Congress deleted itself
from FOIA by defining agency to exclude the legislative branch and providing that none of the exemptions
created authority to withhold information from Congress). See 5 U.S.C. §§ 551(1)(A)(2011), 552 (2009).
134 See, e.g., Jupiter Painting Contracting Co. v. United States, 87 F.R.D. 593, 597 (E.D. Pa. 1980).

135 See Patricia M. Wald, The Freedom of Information Act: A Short Case Study in the Perils & Paybacks of
Legislating Democratic Values, 33 EMORY L.J. 649, 653 (1985).
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public trust, then information about the activities of those in power (trustees) should be
available to the public except when prevailing concerns demand confidentiality.**

FOIA grants a unique right to acquire government documents just by asking for
them although this right is not absolute; this right must be balanced against other
principles such as protecting national security and the thought processes behind policy
decisions.®” In a FOIA analysis, federal courts independently determine whether a
particular record has to be disclosed or whether it falls within one of FOIA’s nine
exemptions.'*®

In response to requests made, FOIA requires every federal agency make a wide
range of information and agency records available to the public.** This general rule is

subject to nine exclusive exemptions, which are to be construed narrowly.**° In the

Menasha litigation, the DOJ asserted FOIA Exemptions 5 and 7(A).

136 See Patricia M. Wald, The Freedom of Information Act: A Short Case Study in the Perils & Paybacks of
Legislating Democratic Values, 33 EMORY L.J. 649, 654 (1985). Accordingly, President Johnson said,
“only the national security, not the desire of public officials or private citizens, should determine when
government documents must be restricted.” See Statement by the President upon Signing Bill Revising
Pub. Info. Provisions of the Administrative Procedure Act, WEEKLY COMP. PRES. DOC. 895, 896 (July
4, 1966).

37 See Relyea, Business, Trade Secrets, & Info. Access Policy Dev.s in Other Countries: An Overview, 34
AD. L. Rev. 315 (1982).

138 See Patricia M. Wald, The Freedom of Information Act: A Short Case Study in the Perils & Paybacks of
Legislating Democratic Values, 33 EMORY L.J. 649, 658 (1985). If courts had to give traditional deference
to agency interpretations of the FOIA, as they do in almost every other review of agency action (under
Chevron or Skidmore), FOIA would not have occupied its major role in our national lives and governance.
138 See 5 U.S.C. §552(b), (d)(2009). The nine exemptions accommodate multiple issues faced by the
government: national security claims (Exemption 1); trade secrets and confidential commercial information
acquired from private companies (Exemption 4); confidential recommendations formulating public policy
(Exemption 5); information invading personal privacy (Exemption 6), and investigative records collected
by law enforcement (Exemption 7). Id.

%9 See 5 U.S.C. §552(a)(2009).

140 See 5 U.S.C. §552(b), (d)(2009); cf. Fed. Open Mkt. Comm. of the Fed. Reserve Sys. v. Merrill, 443
U.S. 340 (1979)(inherent exemption for government’s commercial information “discovered” within
Exemption 5 government communications privilege); Dep’t of the Air Force v. Rose, 425 U.S. 352, 361
(1976). The nine exemptions accommodate multiple issues faced by the government: national security
claims (Exemption 1); trade secrets and confidential commercial information acquired from private
companies (Exemption 4); confidential recommendations formulating public policy (Exemption 5);
information invading personal privacy (Exemption 6), and investigative records collected by law
enforcement (Exemption 7). See, e.g., EPA v. Mink , 410 U.S. 73 (1973)(action seeking disclosure of
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i. Exemption 5

Exemption 5 applies to “inter-agency or intra-agency memorandums or letters
which would not be available by law to a party other than the agency in litigation with the
agency.”**" Specifically, a government agency does not need to release documents to the
public that would be unavailable in accordance with the law to a private party in litigation
with the government agency.'* It shields agency decision-making from early judgment,
safeguarding material that discloses the work product of government legal advisors and

other deliberative processes.*® Exemption 5 also covers an attorney-client privilege for

Environmental Impact Statement for Amchtka Island nuclear blast); Goland v. CIA, 607 F.2d 339 (D.C.
Cir. 1978)(requesting documents on legislative history of CIA Organization Act), cert. denied, 445 U.S.
927 (1980); Pub. Citizen Health Research Grp. v. FDA, 704 F.2d 1280 (D.C. Cir. 1983)(requesting records
of clinical studies of intraocular lenses; giving narrow definition of “trade secrets™); Playboy Enter. v.
Dep’t of Justice, 677 F.2d 931 (D.C. Cir. 1982)(seeking report relating to activities of FBI informant and
his treatment by FBI); Coastal States Gas Corp. v. Dep’t of Energy, 617 F.2d 854 (D.C. Cir. 1980).

Y15 U.S.C. § 552(b)(5)(2009).

142 |d

3 NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 150 (year); Taxation With Representation Fund v. IRS,
646 F.2d 666, 677-681 (D.C. Cir. 1981)(describing features of documents exempt under deliberative
process privilege); see also Dudman Commc’n Corp. v. Dep’t of the Air Force, 815 F.2d 1565 (D.C. Cir.
1987)(Exemption 5 protects from disclosure draft manuscript of historical work on Vietnam War; editorial
judgment included in protection of deliberative process); EPA v. Mink, 410 U.S. 73, 87-91 (1973)(
distinguishing deliberative or advisory communications from factual information, indicating that the latter
generally is not to be exempted from disclosure). Exemption 5 does not apply where disclosure of factual
material would expose an agency’s deliberative processes. See Russell v. Dep’t of the Air Force, 682 F.2d
1045 (D.C. Cir. 1982); Lead Indus. Ass’n v. OSHA, 610 F.2d 70, 85 (2d Cir. 1979); NLRB v. Sears,
Roebuck & Co., 421 U.S. 132, 154 (stating that Congress adopted Exemption 5 with the attorney work
product privilege in mind). Some courts limited Exemption 5 to shield only work product information
which also would be shielded by the deliberative process privilege, permitting disclosure of only “factual’
work product. Robbins Tire & Rubber Co. v. NLRB, 563 F.2d 724, 734-737 (5th Cir. 1977), rev’d on
other grounds, 437 U.S. 214 (1978); Deering Miliken, Inc. v. Irving, 548 F.2d 1131, 1137-1138 (4th Cir.
1977). Courts make Exemption 5’s work product protection consistent with civil discovery’s work product
privilege. See Martin v. Office of Special Counsel, 819 F.2d 1181 (D.C. Cir. 1987)(stating Mink’s
factual/deliberative distinction limited to the deliberative process privilege and concluding Exemption 5
protects work product whether “factual’ or ‘deliberative”). Subsequently, the work product privilege is
available only for material prepared in contemplation of litigation. See Coastal States Gas Corp. v. Dep’t
of Energy, 617 F.2d 854, 864-865 (privilege requires identifiable prospect of litigation); Niemeier v.
Watergate Special Prosecution Force, 565 F.2d 967, 974 (7th Cir. 1977)(no privilege when litigation
excluded). The key work product case is Hickman v. Taylor, 329 U.S. 495 (1947), and the doctrine is
codified in Fed. R. Civ. P. 26(b)(3), which provides: “[A] party may obtain discovery of documents and
tangible things otherwise discoverable...and prepared in anticipation of litigation or for trial by or for
another party or by or for that other party’s representative...only upon a showing that the party is unable
without undue hardship to obtain the substantial equivalent of the materials by other means. In ordering
discovery of such materials when the required showing has been made, the court shall protect against

28



conversation between government lawyers and agency employees™*

although it should
not necessarily be used as justification for a broad attorney-client privilege for
government entities.'* Courts found that “Congress intended to confine [E]xemption
(b)(5) as narrowly “as [is] consistent with efficient Government operation.””**
Consistent with operating the government efficiently, courts recognized two purposes of
Exemption 5 in addition to those associated with the common law privilege: (1) shielding
the public from confusion resulting from premature disclosure of deliberations happening
prior to policies actually being determined**’ and (2) protecting the decision-making
process’ integrity by endorsing the concept that governmental officials should be judged
by what they decide and not for materials they considered before making their final

decision.**® Exemption 5 is not a Congressional directive to apply the attorney-client

privilege to government agencies.**® At most, its legislative history discusses a

disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney or other
representative of a party concerning the litigation.” See also FTC v. Grolier, Inc., 462 U.S. 19, 27
(1983)(explaining that work-product materials are immune from discovery unless the person seeking
disclosure can demonstrate substantial need in connection with subsequent litigation).

144 See Brinton v. Dep’t of State, 636 F.2d 600, 603 (D.C. Cir. 1980)(concluding that congressional intent
and judicial precedent authorize the attorney-client privilege as grounds for applying FOIA’s Exemption 5),
cert. denied, 452 U.S. 905 (1981); Mead Data Cent., Inc. v. Dep’t of the Air Force, 566 F.2d 242, 252-253
(saying attorney-client privilege is included in Exemption 5). The attorney-client privilege rarely provides
the only basis for the privilege of a document requested under FOIA. See, e.g., Brinton v. Dep’t of State,
636 F.2d 600, 604 (stating that legal advice also falls within the deliberative process privilege).

1% Some courts hesitate to extend the FOIA privilege to the full breadth of a common law attorney-client
privilege for government agencies. See, e.g., Niemeier, 565 F.2d at 974 & n.23 (finding the purpose of
FOIA limits attorney-client privilege to narrower work product privilege); Falcone v. IRS, 479 F. Supp.
985, 989-990 (E.D. Mich. 1979)(holds that the attorney-client privilege as applied in FOIA cases is
narrower than in civil discovery and limited to purposes of privilege in agency context).

146 Senate of P.R. v. Dep’t of Justice, 823 F.2d 574, 584 (D.C. Cir. 1987); accord Maricopa Audubon Soc’y
v. United States Forest Serv., 108 F.3d 1089, 1093 (9th Cir. 1997); Ethyl Corp. v. EPA, 25 F.3d 1241, 1248
(4th Cir. 1994); Wolfe v. Dep’t of Health and Human Servs., 839 F.2d 768, 774-775 (D.C. Cir. 1988).

Y7 Russell v. Dep’t of the Air Force, 682 F.2d 1045, 1048 (D.C. Cir. 1982)(quoting Jordan v. United States
Dep’t of Justice, 591 F.2d 753, 772-773 (D.C. Cir. 1978)).

148 Russell v. Dep’t of the Air Force, 682 F.2d 1045, 1048 (D.C. Cir. 1982)(quoting Jordan v. Dep’t of
Justice, 591 F.2d 753, 773 (D.C. Cir. 1978)).

19 As enacted, the statute shows that FOIA exemptions will follow federal common law concerning what
material is unavailable ‘by law’ in litigation. 5 U.S.C. § 552(b)(5)(2009); see Kerr v. United States Dist.
Court for the N. Dist. of Cal, 511 F.2d 192, 197-198 (9th Cir. 1975)(FOIA exemptions ‘were not intended
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congressional assessment of the common law or attorney-client privilege in the

government context.**

ii. Exemption 7(A)

FOIA’s Exemption 7(A) permits suppression of “records or information
compiled for law enforcement purposes, but only to the extent that production of such
law enforcement records or information...could reasonably be expected to interfere with
enforcement proceedings.”*** FOIA’s amendments in 1986 decreased the standard of
harm the government must show to assert this privilege — rather than showing that a
disclosure “would interfere with” enforcement proceedings, the government must now
show that disclosure “could reasonably be expected to interfere with” such

proceedings.'®* This effectively expanded the protection of Exemption 7(A).**?

to create evidentiary privilege for civil discovery’) aff’d, 426 U.S. 394 (1976); Denny v. Carey, 78 F.R.D.
370, 373 (E.D. Pa. 1978)(FOIA exemption does not create independent evidentiary privilege).

150 see Lory A. Barsdate, Att’y-Client Privilege for the Gov’t Entity, 97 YALE L.J. 1725,1737 & n. 63
(1988)(arguing that FOIA’s legislative history and text do not oblige a governmental attorney-client
privilege); S. REP. NO. 813, 89th Cong., 1st Sess. 2 (1965)(Exemption 5 protects documents including “the
working papers of the agency attorney and documents which would come within the attorney-client
privilege if applied to private parties’). If federal courts restricted the attorney-client privilege in the
government context, FOIA exemptions would also be limited. See E. CLEARLY, McCORMICK ON
EVIDENCE 8108, at 266 (3d ed. 1984).

15 U.S.C. § 552(b)(7)(A) (2009). See also Presidential Memorandum for Heads of Executive Dep’ts &
Agencies Concerning the Freedom of Info. Act, 74 Fed. Reg. 4683 (Jan. 21, 2009) (emphasizing that FOIA
shows a “profound national commitment to ensuring an open Government” and directing government
agencies to “adopt a presumption in favor of disclosure™); accord Attorney General Holder's Memorandum
for Heads of Executive Dep’ts & Agencies Concerning the Freedom of Info. Act (Mar. 19, 2009), available
at http://www.usdoj.gov/ag/foia-memo-march2009.pdf (last visited June 20, 2013); see also FOIA Post,
OIP Guidance: President Obama's FOIA Memorandum & Attorney General Holder's FOIA Guidelines
Creating a New Era of Open Gov’t, available at http://www.justice.gov/oip/foia_guide09/exemption7a.pdf
(last visited June 20, 2013).

152 pyb. L. No. 99-570, § 1802, 100 Stat. 3207, 3207-48; see Attorney General’s Memorandum on the 1986
Amendments to the Freedom of Information Act 10 (Dec. 1987) [hereinafter Attorney General’s 1986
Amendments Memorandum].

153 Dep’t of Justice Guide to the Freedom of Info. Act: Exemption 7(A),
http://www.justice.gov/oip/foia_guide09/exemption7a.pdf (last visited June 16, 2013). See Robinson v.
DOJ, No. 00-11182, slip op. at 8 n.5 (11th Cir. Mar. 15, 2001) (noting that 1986 FOIA amendments
changed standard from “would” interfere to “could reasonably be expected to” interfere); Manna v. Dep’t
of Justice, 51 F.3d 1158, 1164 n.5 (3d Cir. 1995) (concluding that Congress amended the law to “relax
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Application of this exemption requires a two-prong analysis focusing first on
whether a law enforcement proceeding is pending or prospective, and secondly, on
whether disclosure of information about the proceeding could reasonably be anticipated
to cause a distinct harm.*>*

To fulfill the pending or prospective prong, an agency must identify a specific

155

pending or contemplated law enforcement proceeding.” If a government agency could

significantly the standard for demonstrating interference”); Wright v. OSHA, 822 F.2d 642, 647 (7th Cir.
1987) (clarifying that the amended language creates broad protection); Curran v. Dep’t of Justice, 813 F.2d
473, 474 n.1 (1st Cir. 1987) (stating that the revisions “eased” the government’s burden regarding to
Exemption 7(A)).

154 See, e.g., NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 224 (1978) (concluding that the
government must show how records “would interfere with a pending enforcement proceeding”); Juarez v.
DOJ, 518 F.3d 54, 58-59 (D.C. Cir. 2008) (clarifying that the government must demonstrate that its
ongoing law enforcement proceeding could be harmed by early release of evidence); Lion Raisins, Inc. v.
USDA, 231 F. App’x 563 (9th Cir. 2007) (determining that agency submissions detailed “ongoing
proceedings and explained how disclosure” could interfere); Cozen O’Conner v. Dep’t of Treasury, 570 F.
Supp. 2d 749, 783 (E.D. Pa. 2008) (stating that to fall within Exemption 7(A), the government must
demonstrate pending or prospective law enforcement proceeding and that release of material could “cause
some articulable harm”); Radcliffe v. IRS, 536 F. Supp. 2d 423, 437 (S.D.N.Y. 2008) (holding that the
standard is met when an agency established that release of information could interfere with ongoing
investigation). But see Goodrich Corp. v. EPA, 593 F. Supp. 2d 184, 193-94 (D.D.C. 2009) (restricting
harm to law enforcement proceeding to destruction of evidence or fabrication of alibis by suspects of
investigation, with no attention to injury to the government’s case at trial). See NLRB v. Robbins Tire &
Rubber Co., 437 U.S. 214, 236 (1978) (rejecting the position that “interference” must always be established
on a document-by document basis regarding the showing of harm to law enforcement proceedings required
to invoke Exemption 7(A); and instead holding that determination of 7(A)’s applicability may be made
“generically” based on the categorical types of records involved); DOJ v. Reporters Committee for
Freedom of the Press Reporters Comm., 489 U.S. 749, 776-80 (1989)(extending the rule from NLRB v.
Robbins Tire & Rubber Co. to scenarios arising under other FOIA exemptions when records can be entitled
to protection on a categorical basis). Courts accept affidavits in Exemption 7(A) cases that specify the
distinct, generic categories of materials at issue and the harm that would result from release, instead of
requiring detailed analysis of every individual document. Seeg, e.g., Moye, O’Brien, O’Rourke, Hogan &
Pickert v. Nat’l R.R. Passenger Corp., No. 0314823, slip op. at 6-7 (11th Cir. June 24, 2004) (saying that al
the party had to demonstrate was a reasonable expectation of ‘interference’ from release of the category of
documents at issue rather than provide a document-by-document analysis and highlighting supporting
decisions in Sixth, Eighth, and Ninth Circuits). Envtl. Prot. Servs. v. EPA, 364 F. Supp. 2d 575, 588 (N.D.
W. Va. 2005) (concluding that an agency may opt for a generic approach based on categorical types of
records rather than show on a document-by-document basis the interference that would result from the
release of each document); Sandgrund v. SEC, 215 F. Supp. 2d 178, 180-81 (D.D.C. 2002) (finding that a
generic or a categorical approach are both proper, but concluding some descriptions were too broad or too
generic for effective court review and to fulfill the government’s obligation under Vaughn).

155 See Mapother v. DOJ, 3 F.3d 1533, 1542 (D.C. Cir. 1993) (concluding that “in the run of cases
involving persons excluded from the United States...there is a reasonable likelihood of a challenge” and
that “Exemption 7(A)’s requirement that enforcement proceedings be reasonably anticipated is met”); see
also Shearson v. DHS, No. 06-1478, 2007 U.S. Dist. LEXIS 16902, at *1, *13-15 (N.D. Ohio Mar. 9,
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conceal material whenever it could envision situations when the material may have some
relevance to a theoretical law enforcement proceeding, FOIA would be pointless.**®
Typically, Exemption 7(A) may be raised as long as the law enforcement proceeding
stays pending or as long as an enforcement proceeding is prospective or preventative.'*’
The forms of “law enforcement proceedings” that apply under Exemption 7(A) are
interpreted broadly by courts; applicable proceedings include criminal actions, including

those associated with national security, civil actions and regulatory proceedings.**®

2007) (concluding the agency’s claims were too broad to fulfill standard because they found no plan that
the government was actually considering any enforcement proceeding).

156 Badran v. DOJ, 652 F. Supp. 1437, 1440 (N.D. 11I. 1987); see Dow Jones v. FERC, 219 F.R.D. 167, 174
(C.D. Cal. 2002) (stating that the defendant and thee Court failed to find any case where a court upheld an
agency’s determination to withhold release of material under Exemption 7(A) because release would
impede the willingness of targets of the investigation to voluntarily release more information or interfere
with settlement discussions); see also Van Bourg, Allen, Weinberg & Roger v. NLRB, 751 F.2d 982, 985
(9th Cir. 1985) (stating that Exemption 7(A) does not product documents from unfair labor practice when
no claim is pending or contemplated); Poss v. NLRB, 565 F.2d 654, 656-58 (10th Cir. 1977) (same).

57 See, e.g., Seegull Mfg. Co. v. NLRB, 741 F.2d 882, 886-87 (6th Cir. 1984) (holding that NLRB’s
administrative practice of asserting Exemption 7(A) for six-month “buffer period” after proceedings’
termination was “arbitrary and capricious”); Barney v. IRS, 618 F.2d 1268, 127374 (8th Cir. 1980)
(clarifying that once enforcement proceedings are “either concluded or abandoned, [E]xemption 7(A) will
no longer apply”); Linn v. Dep’t of Justice, No. 92-1406, 1995 WL 417810, at *25 (D.D.C. June 6, 1995)
(holding that Exemption 7(A) is inapplicable when there is “no evidence before the Court that any
investigation exists”), appeal dismissed voluntarily, No. 97-5122 (D.C. Cir. July 14, 1997). See, e.g.,
Sussman v. U.S. Marshals Serv., 494 F.3d 1106, 1114 (D.C. Cir. 2007) (clarifying that “enforcement
proceedings need not be currently ongoing” regarding the prospective requirement, holding that it is
enough for them to be “reasonable anticipated™); Boyd v. Criminal Div., Dep’t of Justice, 475 F.3d 381,
386 (D.C. Cir. 2007) (concluding that the government’s identification of suspects of investigation satisfies
concrete prospective law enforcement proceeding requirement); Kay v. Fed. Commc’n Comm’n, 976 F.
Supp. 32, 38 (D.D.C. 1997) (stating that if the not imminent, an agency may continue to invoke Exemption
7(A) as long as the proceeding is considered forthcoming). But see Shearson v. Dep’t of Human Serv., No.
06-1478, 2007 U.S. Dist. LEXIS 16902, at *1, *15 (N.D. Ohio Mar. 9, 2007) (stating that “generalized
statement that border investigations are ‘ongoing,” simply does not satisfy the government’s burden to
demonstrate that the investigation is ‘likely to lead’ to an enforcement proceeding”). See, e.g., Ctr. for
Nat’l Sec. Studies v. Dep’t of Justice, 331 F.3d 918, 928 (D.C. Cir. 2003) (concluding that disclosure of
evidence at issue could allow terrorists to “more easily formulate or revise counter-efforts” and could be of
“great use to al Qaeda in plotting future terrorist attacks™); Moorefield v. U.S. Secret Serv., 611 F.2d 1021,
1026 (5th Cir. 1980) (finding that material pertaining to “Secret Service investigations carried out pursuant
to the Service’s protective function” — to prevent harm to those they protect — is eligible for Exemption
7(A) protection).

158 See, e.g., Manna v. Dep’t of Justice, 51 F.3d 1158, 1165 (3d Cir. 1995) (deducing that criminal
enforcement proceedings involving La Cosa Nostra’s long violent history of racketeer domination and
exploitation meets requirement); Delviscovo v. FBI, 903 F. Supp. 1, 3 (D.D.C. 1995) (clarifying that
ongoing criminal investigation of organized crime activities involving narcotics, stolen property, gambling,
and loan sharking meets threshold), summary affirmance granted, No. 95-5388 (D.C. Cir. Jan. 24, 1997).
See, e.g., Edmonds v. FBI, 272 F. Supp. 2d 35, 54-55 (D.D.C. 2003) (holding that agency defended its
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Further, they include “cases in which the agency has the initiative in bringing an
enforcement action and those...in which it must be prepared to respond to a third party’s

challenge.”**°

d. Deliberative Process Privilege

i. History and Origins of the Deliberative Process Privilege

The deliberative process privilege protects information that is part of the
deliberative process (in other words, pre-decisional materials).*®® Even though the
deliberative process privilege is one of the express statutory exemptions from document

disclosure under FOIA, it has common law origins.*®* The deliberative process privilege

withholding of records under Exemption 7(A) in case involving “national security issues”); Judicial Watch
v. Rossotti, 285 F. Supp. 2d 17, 29 (D.D.C. 2003) (finding material in question related to IRS’ on-going
civil investigation and exempt under Exemption 7(A). See, e.g., Envtl. Prot. Servs. v. EPA, 364 F. Supp.
2d 575, 588 (N.D. W. Va. 2005) (finding that disclosure of records collected as part of EPA’s investigation
into violations of its Toxic Substance Control Act “would prematurely reveal the EPA’s case...in the
administrative proceeding that is currently pending™); Johnson v. DEA, No. 972231, 1998 U.S. Dist.
LEXIS 9802, at *9 (D.D.C. June 25, 1998) (reiterating that “law being enforced may be...regulatory™);
Rosenglick v. IRS, No. 97-747-18A, 1998 U.S. Dist. LEXIS 3920, at *6 (M.D. Fla. Mar. 10, 1998)
(affirming that “law enforcement purposes” includes “civil, criminal, and administrative statutes and
regulations such as those promulgated and enforced by the IRS™).

159" Mapother v. DOJ, 3 F.3d 1533, 1540 (D.C. Cir. 1993).

180 See Renegotiation Bd. v. Grumman Aircraft Eng’g Corp., 421 U.S. 168, 188 (1975); Vaughn v. Rosen,
523 F.2d 1136, 1143-1144 (D.C. Cir. 1975); Maptoher v. Dep’t of Justice, 3 F.3d 1533, 1537 (D.C. Cir.
1993). Citizens for Responsibility & Ethics in Washington v. Dep’t of Justice, 658 F. Supp. 2d 217, 232
(D.C. Cir. 2009) (citing Nat’l Ass’n of Home Builders v. Norton, 309 F.3d 26, 39 (D.C. Cir. 2002)).

161 See Modesto Irrigation Dist. v. Gutierrez, 2007 U.S. Dist. LEXIS 21949 * at 31 (E.D. Cal. Mar. 9,
2007); United States v. 2847 Chartiers Ave., 142 F.R.D. 431, 434 (W.D. Pa. 1992). The deliberative
process privilege derived from the foundations of the English “crown privilege.” See Russell L. Weaver
and James T.R. Jones, The Deliberative Process Privilege, 54 Mo. L. REV. 279, 283 & n. 24 (1989).
“Crown privilege” protects things like parliamentary deliberations, state secrets, confidential proceedings
of the Privy Council, and communications to or by public officials in the discharge of their public duties. J.
May R. Buzzard & M. HOWARD, PHIPSON ON EVIDENCE § 14-04 (13th ed. 1982). See Gerald
Wetlaufer, Justifying Secrecy: An Objection to the General Deliberative Privilege, 65 IND. L.J. 845, 857-58
(1990); Kirk D. Jensen, The Reasonable Gov’t Official Test: A Proposal for the Treatment of Factual Info.
under the Fed. Deliberative Process Privilege, 49 DUKE L.J. 561, 564-65 (1999). See also Michael N.
Kennedy, Escaping the Fishbowl: A Proposal to Fortify the Deliberative Process Privilege, 99 NW. U. L.
Rev. 1769, 1779 n.68 (2005). Early American courts acknowledged the executive privilege originated
from the English crown privilege. See, e.g., Kaiser Aluminum & Chem. Corp. v. United States, 157 F.
Supp. 939, 945 & n. 10 & 12, 946 n. 13 (Ct. CI. 1958); Wertheim v. Continental Ry. & Trust Co., 15 F.
716, 724 (C.C.S.D.N.Y. 1883); Appeal of Hartranft, 85 Pa. 433, 447 (1877); United States v. Burr, 25 F.
Cas. 30, 36-38 (C.C.D. Va. 1807)(No. 14,692d); Thompson v. German Valley R.R., 22 N.J. Eq. 111
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can be traced to two federal court decisions: Kaiser Aluminum & Chemical Corp v.
United States'®? and Morgan v. United States.'®® Kaiser was the first federal case
recognizing the deliberative process privilege.*®* It involved a breach of contract claim,
where the plaintiff wanted documents from the General Services Administration
(GSA)™ that could reveal GSA’s deliberations regarding liquidation sales between the
government (the plaintiff) and a competitor (of the plaintiff)."®® The government argued
that it withheld the documents because “disclosure of the contents of documents of this
nature would tend to discourage the staffs of [gJovernment agencies preparing such
papers from giving complete and candid advice and would thereby impede effective
administration of the functions of such agencies.”**’

Then retired Justice Stanley Reed, sitting on the Court of Claims by designation,

168

wrote the opinion. Relying on Duncan v. Cammell Laird & Co™" as the sole judicial

(1871). See also Michael N. Kennedy, Escaping the Fishbowl: A Proposal to Fortify the Deliberative
Process Privilege, 99 NW. U. L. Rev. 1769, 1779 & n.69 (2005); Tigue v. Dep’t of Justice, 312 F.3d 70, 76
(2d Cir. 2002)(believing that the deliberative privilege is a “sub-species” of the work product privilege);
Gerald Wetlaufer, Justifying Secrecy: An Objection to the Gen. Deliberative Privilege, 65 IND. L.J. 845,
865-68 (1990).
162157 F. Supp. 939 (Ct. Cl. 1958) (widely regarded critical to the development of the deliberative process
privilege). See, e.g., United States v. Procter & Gamble Co., 25 F.R.D. 485, 490 (D.N.J. 1960); Hamilton
v. Verdow, 287 Md. 544, 559, 414, A.2d 914, 923 (1980).
163304 U.S. 1, 18 (1938) (holding it was not the court’s function to probe into the mental thought-process
of the Secretary in reaching his final decision regarding a legal challenge to the method the Secretary of
Agriculture used it set stockyard rates). The Morgan rule protecting the mental processes of government
decision-makers was incorporated into the privilege by Kaiser Aluminum & Chem. Corp. and Carl Zeiss
Stiftung v. V.E.B. Carl Zeiss, Jena, 40 F.R.D. 318, 325-326 (D.D.C. 1966), aff’d sub nom. V.E.B. Carl
Zeiss, Jena v. Clark, 384 F.2d 979 (D.C. Cir.), cert. denied, 389 U.S. 952 (1967)).
164 See Kirk D. Jensen, The Reasonable Gov’t Official Test: A Proposal for the Treatment of Factual Info.
Under the Fed. Deliberative Process Privilege, 49 DUKE L.J. 561, 566 & n. 33 (1999). See also Gerald
Wetlaufer, Justifying Secrecy: An Objection to the Gen. Deliberative Privilege, 65 IND. L.J. 845, 869
(1990)(attributing the origin of the deliberative process privilege within the federal judiciary to Justice
Reed); Russell L. Weaver & James T.R. Jones, The Deliberative Process Privilege, 54 Mo. L. REv. 279,
286-88 (1989).
122 Kaiser Aluminum & Chemical Corp. v. United States, 157 F. Supp. 939, 942 (Ct. Cl. 1958).

Id.
167 Kaiser Aluminum & Chemical Corp. v. United States, 157 F. Supp. 939, 945-946 & n.4 (Ct. Cl. 1958).
1%8 Duncan v. Cammell Laird & Co., 1942 App. Cas. 624 (H.L.); see also Kaiser Aluminum & Chemical
Corp. v. United States, 157 F. Supp. 939, 945 (Ct. CI. 1958).
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authority for the privilege'®® and on Morgan v. United States,'” he adopted the privilege
in part based on the concept of sovereign immunity.!”* Justice Reed’s opinion became
the standard rationale for the deliberative process privilege. He said, “[f]ree and open
comments on the advantages and disadvantages of a proposed course of governmental
management would be adversely affected if the civil servant or executive assistant were
compelled by publicity to bear the blame for errors or bad judgment properly chargeable
to the responsible individual with power to decide and act.”*’? Additionally, Kaiser held
that the courts are the final authority of whether the deliberative process privilege applies,
rejecting the government’s position that the head of the relevant government agency
should be able to declare the privilege independently.*”

Once Kaiser was decided, the deliberative process privilege became rampant
within the federal courts although neither Congress nor the Supreme Court officially

endorsed it.}"

While the Supreme Court has not directly considered the legitimacy of the
common law deliberative privilege, it has interpreted FOIA’s Exemption 5 to include a

common law privilege for intra-governmental deliberations.*"

169 Kaiser Aluminum & Chemical Corp. v. United States, 157 F. Supp. 939, 945 (Ct. CI. 1958).

170 Morgan v. United States, 304 U.S. 1 (1938)( holding that the judiciary’s function is not to probe into
executive officials” mental processes). See also Kirk D. Jensen, The Reasonable Gov’t Official Test: A
Proposal for the Treatment of Factual Info. Under the Fed. Deliberative Process Privilege, 49 DUKE L.J.
561, 567 n. 40 (1999)( stating that Justice Reed’s reliance upon Morgan was misplaced because he ignored
the cabinet secretary’s quasi-judicial deliberation role in the Supreme Court’s examination). See also
Gerald Wetlaufer, Justifying Secrecy: An Objection to the Gen. Deliberative Privilege, 65 IND. L.J. 845
(1990).

71 Kaiser Aluminum & Chemical Corp. v. United States, 157 F. Supp. 939, 945 (Ct. CI. 1958). See also
Kirk D. Jensen, The Reasonable Gov’t Official Test: A Proposal for the Treatment of Factual Info. Under
the Fed. Deliberative Process Privilege, 49 DUKE L.J. 561, 566-67 (1999).

172 Kaiser Aluminum & Chemical Corp. v. United States, 157 F. Supp. 939, 945-946 (Ct. CI. 1958).

173 |d. at 947-948. President Nixon argument advanced this argument in the executive privilege context,
but the Supreme Court rejected it. United States v. Nixon, 418 U.S. 683, 703-705 (1974).

174 See Kirk D. Jensen, The Reasonable Gov’t Official Test: A Proposal for the Treatment of Factual Info.
under the Fed. Deliberative Process Privilege, 49 DUKE L.J. 561, 567 (1999); see also Gerald Wetlaufer,
Justifying Secrecy: An Objection to the Gen. Deliberative Privilege, 65 IND. L.J. 845, 874-78 (1990).

175 See, e.g., Sears, 421 U.S. at 149-155 (concluding that the privilege for “confidential intra-agency
advisory opinions” is covered by FOIA’s Exemption 5); EPA v. Mink, 410 U.S. 73, 88-90 (1973). The
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ii. Elements and Scope of the Deliberative Process Privilege

The deliberative process privilege has a simple goal: avoid damage to the quality
of agency decisions.*” Its policy purposes include encouraging open dialogue on policy
matters between supervisors and subordinate employees, protecting against public
confusion due to hasty release of proposed policies before official adoption, and
protecting against public confusion that may result from release of rationales that were
not ultimately the bases for an agency’s decision.*’’

The deliberative process privilege “focus[es] on documents ‘reflecting advisory
opinions, recommendations, and deliberations comprising part of a process by which
governmental decisions and policies are formulated’.”*"® It also applies when an agency
is administering existing policy instead of creating new policies.*” Accordingly, the
existence of this privilege upholds the principle that open government and progressive
and rational policymaking is often best achieved if “agencies are not ‘forced to operate in
a fishbowl.””*® As illustrated in the Menasha ligation, the deliberative process privilege

is a safeguard the executive branch uses to deflect public scrutiny into its internal

Supreme Court also considered the basic “candor” logic to be obvious. See, e.g., Mink, 410 U.S. at 86-87;
Dep’t of Interior v. Klamath Water Users Protective Ass’n, 532 U.S. 1, 8-9 (2001)(stating that the
deliberative process privilege leans on the belief that leadership will not communicate candidly with each
other themselves if every statement is potentially discoverable); cf. United States v. Nixon, 418 U.S. 683,
705-706 (1974)(asserting that importance of confidentiality in deliberations between “high Government
officials” and those who advise them is “too plain to require further discussion”).

1 NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 151 (1975); see also United States v. Farley, 11 F.3d
1385, 1389 (7th Cir. 1993)(concluding that “frank discussion” is crucial to governmental agencies’
decision-making process); Town of Norfolk v. U.S. Army Corps of Eng’rs, 968 F.2d 1438, 1458 (1st Cir.
1993). See also Michael N. Kennedy, Escaping the Fishbowl: A Proposal to Fortify the Deliberative
Process Privilege, 99 NW. U. L. Rev. 1769, 1773 n.28 (2005).

7 Russell v. Dep’t of the Air Force, 682 F.2d 1045, 1048 (D.C. Cir. 1982).

178 Sears, 421 U.S. 132, 150 (1985)(internal citations omitted).

' Hinckley v. United States, 140 F.3d 277, 285 (D.C. Cir. 1998).

180 Michael N. Kennedy, Escaping the Fishbowl: A Proposal to Fortify the Deliberative Process Privilege,
99 Nw. U. L. Rev. 1769, 1770 (2005).
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procedures and it has become one of the principal governmental privileges applied in
federal courts.*®
Federal courts generally accept the basic aims of the deliberative process

privilege'®

to promote candid discussions of policy preferences within governmental
agencies, safeguard against premature disclosure of proposed plans and policies, and
ensure governmental officials are judged by their final decisions only.*®®* Courts tend to
extend the deliberative process privilege protections to material that is essentially linked
to the way policies are developed and that, if released, would “expose an agency’s
decision[-]making process in such a way as to discourage candid discussion within the
agency and thereby undermine the agency’s ability to perform its functions.”*®* This
qualified privilege protects deliberative material like recommendations, advice, and

opinions from disclosure under FOIA,*® from Congress,*® and in civil litigation.

Factual information that can be separated from opinion is not typically exempt from

181 See Russell L. Weaver & James T.R. Jones, The Deliberative Process Privilege, 54 Mo. L. ReV. 279,
279 (1989); see also Gerald Welaufer, Justifying Secrecy: An Objection to the Gen. Deliberative Privilege,
65 IND. L.J. 845, 845 (1990); In re Sealed Case, 121 F.3d 729, 737 (D.C. Cir. 1997)(observing that the
deliberative process privilege was the most frequently asserted of executive privilege); NLRB v. Sears,
Roebuck & Co., 421 U.S. 132, 150 (1975)(stating that “[t]he cases uniformly rest the privilege on the
policy of protecting the ‘decision making processes of government agencies’” (quoting Tennessean
Newspaper, Inc. v. FHA, 464 F.2d 657, 660 (6th Cir. 1972)).

182 But see Gerald Wetlaufer, Justifying Secrecy: An Objection to the Gen. Deliberative Privilege, 65 IND.
L.J. 845 (1990)(making an in-depth attack on the deliberative process privilege’s value). See, e.g., Dep’t of
Interior v. Klamath Water Users Protective Ass’n, 532 U.S. 1, 8-9 (2001) (finding the justification for the
deliberative process privilege clearly valid).

183 Tax Analysts v. IRS, 117 F.3d 607, 618 (D.C. Cir. 1997). See, e.g., Coastal States Gas Corp. v. Dep’t of
Energy, 617 F.2d 854, 866 (D.C. Cir. 1980); Jordan v. Dep’t of Justice, 591 F.2d 753, 772-773 (D.C. Cir.
1979).

184 Dudman Commc’ns Corp. v. Dep’t of the Air Force, 815 F.2d 1565, 1568 (D.C. Cir. 1987). See Sears,
Roebuck & Co., 421 U.S. 132, 150 (1975). See Gerald Wetlaufer, Justifying Secrecy: An Objection to the
Gen. Deliberative Privilege, 65 IND. L.J. 845, 847 (1990)(“Its underlying rationale is that disclosure of
deliberative communications will chill future communications, thus diminishing the effectiveness of
executive decision[-]making and injuring the public interest.)

1855 U.S.C. § 552(b)(5)(2009).

186 See NLRB v. Sears, Roebuck & Co., 421 U.S. 132 (1975); Carl Zeiss Stiftung v. V.E.B. v. V.E.B. Carl
Zeiss, Jena, 40 F.R.D. 318 (D.D.C. 1966)(holding that protecting government officials’ decision-making
and policymaking processes was in the public’s best interest).
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discovery under the deliberative process privilege, though some courts have extended its
protections to facts they believe would jeopardize a government agency’s deliberative

process.®’

iii. Invoking the Deliberative Process Privilege

Agencies must establish two prerequisites when they invoke the deliberative
process privilege®®: the communication it seeks to protect must be (1) pre-decisional*®
and (2) deliberative.’®® The agency need not point specifically to a final decision, but
only show “what deliberative process is invoked, and the role played by the document in
issue in the course of that process.”*** The word pre-decisional suggests that material
must be temporally occurring before the decision; however, chronology alone is
inadequate. For example, even if documents predate a final agency action, it does not

meet the pre-decisional prong of the analysis if the documents did not further its final

decision.*® Communication is considered pre-decisional if it encompasses the personal

187 See Redland Soccer Club, Inc. v. Dep’t of the Army, 55 F.3d 827, 854 (3d Cir. 1995); City of Virginia
Beach v. United States Dep’t of Commerce, 995 F.2d 1247, 1253 (4th Cir. 1993); Town of Norfolk v.
United States Army Corps of Eng’rs, 968 F.2d 1438, 1458 (1st Cir. 1992); Playboy Enters., Inc. v. Dep’t of
Justice, 677 F.2d 931, 935 (D.C. Cir. 1982). See, e.g,. Gomez v. City of Nashua, 126 F.R.D. 432, 436
(D.N.H. 1989)(excepting facts derived from selective notes); Zinker v. Doty, 637 F. Supp. 138, 140-41 (D.
Conn. 1986)(same); Russell v. Dep’t of the Air Force, 682 F.2d 1045, 1048 (D.C. Cir. 1982)(exempting
material collected in drafting histories of the Vietham War’s use of herbicides).

188 See Michael N. Kennedy, Escaping the Fishbowl: A Proposal to Fortify the Deliberative Process
Privilege, 99 Nw. U. L. Rev. 1769, 1772 & n.18 (2005).

189 A pre-decisional communication is “antecedent to the adoption of [an] agency policy.” Nat’l Wildlife
Fed’nv. U.S. Forest Serv., 861 F.2d 1114, 1117 (9th Cir.1988); accord Jordan v. Dep’t of Justice, 591 F.2d
753, 774 (D.C. Cir. 1978), overruled on other grounds by Crooker v. Bureau of Alcohol, Tobacco &
Firearms, 670 F.2d 1051 (D.C. Cir. 1981).

190 5ee, e.g., Michael N. Kennedy, Escaping the Fishbowl: A Proposal to Fortify the Deliberative Process
Privilege, 99 Nw. U. L. REv. 1769, 1772 (2005); Russell L. Weaver & James T.R. Jones, The Deliberative
Process Privilege, 54 Mo. L. REv., 279, 300 (1989)(stating that the government bears the burden of proof
to show conditions of deliberative privilege).

191 Coastal States Gas Corp. v. Dep’t of Energy, 617 F.2d 854, 868 (D.C. Cir. 1980); see also Animal Legal
Def. Fund v. Dep’t of the Air Force, 44 F. Supp. 2d 295, 299 (D.D.C. 1999)(internal citations omitted).

192 See Assembly of Cal. v. Dep’t of Commerce, 968 F.2d 916, 921 (9th Cir. 1992).
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opinions of the individual writer/speaker rather than agency policy and is intended to help
agency decision-makers make decisions.'%®

Not meeting this requirement with enough detail could destroy an agency’s
attempt to protect the requested information.** Although pre-decisional materials may
be exempt from discovery under the privilege, post-decisional material is not.*®
Additionally, an agency’s final action does not automatically waive the privilege for
deliberative documents that supported that agency’s decision nor is it always essential
that a particular final agency decision be established.'*® The agency contesting release of
the information must demonstrate that the document was part of their decision-making
process.™¥’

The second requirement is that the communication must be deliberative,

“reflecting the advisory and consultative process by which decisions and policies are

193 Missouri v. United States Army Corps of Eng’rs, 147 F.3d 708, 710 (8th Cir. 1998); accord Maricopa
Audubon Soc’y v. United States Forest Serv., 108 F.3d 1089 (9th Cir. 1997), 1093; City of Virginia Beach
v. Dep’t of Commerce, 995 F.2d 1247, 1253 (4th Cir. 1993); Assembly of Cal. v. Dep’t of Commerce, 968
F.2d 916, 941 & 945 (9th Cir. 1992); Hopkins v. Dep’t of Housing & Urban Dev., 929 F.2d 81, 85 (2d Cir.
1991) (finding that documents prepared by government employees who lack authority to take final agency
action are necessarily pre-decisional).

194 See Animal Legal Def. Fund v. Dep’t of Air Force, 44 F. Supp. 2d 295, 299-301 (D.D.C. 1999)
(concluding that the government’s contentions that the documents at issue were deliberative to be
“conclusory™).

1% See NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 151-152 (1975); Redland Soccer Club v. Dep’t of
Army, 55 F.3d 827, 854 (3d Cir. 1995); Assembly of Cal. v. United States Dep’t of Commerce, 968 F.2d
916, 920 (9th Cir. 1992).

19 See Fisher v. Renegotiation Bd., 473 F.2d 102, 115 (D.C. Cir. 1972); Manna v. Dep’t of Justice, 815 F.
Supp. 798, 815 (D.N.J. 1993); City of Virginia Beach v. Dep’t of Commerce, 995 F. 2d 1247, 1255 (4th
Cir. 1993). Even though identifying a specific final decision is not required, the absence of a final decision
may weaken or even be fatal to a claim of privilege. See Vaughn v. Rosen, 523 F.2d 1136, 1146 (D.C. Cir.
1975). But see Senate of P.R. v. Dep’t of Justice, 823 F.2d 574, 585 (D.C. Cir. 1987)(requiring the agency
identify the decision that contributed to the documents at issue).

97 Government agencies are not required to pinpoint a specific deliberation because agencies are regularly
reviewing their decisions and policies. Therefore, material assumed deliberative may qualify for an
exemption even without a specific deliberative process. See Renegotiation Bd. v. Grumman Aircraft Eng’g
Corp., 421 U.S. 168, 184 (1975); NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 151 n. 18 (1975).
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formulated.”*® Deliberative material is unique from factual material, which is not
protected by the privilege.'® The privilege does not encompass solely factual material
within an agency’s control unless the material is not “severable” from other information
that would fall within the privilege.”® Over the years, courts established several tests to
determine whether documents are deliberative in nature. Some courts have asked if the
documents were associated with the process that decisions are normally made.?** Other
courts asked whether disclosure of the documents at issue would expose the
government’s decision-making processes in a way that would incapacitate the agency’s
ability to accomplish its responsibilities (including the free flow of information within its
supervisory chain).?®® Some courts required the deliberations to express opinions or

make recommendations regarding policy,?*® while others focused on whether the material

1% See Army Times Pub’g Co. v. Dep’t of the Air Force, 998 F.2d 1067, 1070 (D.C. Cir. 1993)(internal
citation omitted).

199 5ee Michael N. Kennedy, Escaping the Fishbowl: A Proposal to Fortify the Deliberative Process
Privilege, 99 Nw. U. L. Rev. 1769, 1773 (2005). See also Wolfe v. Dep’t of Health & Human Servs., 839
F.2d 768, 774 (D.C. Cir. 1988)(en banc). See, e.g., Mink, 410 U.S. at 87-88; Redland Soccer Club, Inc. v.
Dep’t of Army, 55 F.3d 827, 854 (3d Cir. 1995); City of Virginia Beach v. Dep’t of Commerce, 995 F.2d
1247, 1253 (4th Cir. 1993); Fed. Trade Comm’n v. Warner Commc’n, Inc., 742 F.2d 1156, 1161 (9th Cir.
1984).

20 gee e.g., Mink, 410 U.S. at 87-88; Redland Soccer Club, Inc., 55 F.3d at 854; City of Virginia Beach v.
U.S. Dep’t of Commerce, 995 F.2d 1247, 1253 (4th Cir. 1993); Fed. Trade Comm’n v. Warner Commc’n,
Inc., 742 F.2d 1156, 1161 (9th Cir. 1984). When factual and deliberative materials are commingled within
one document, the agency is expected to redact deliberative material from the document and then produce
the factual material. See Russell L. Weaver & James T.R. Jones, The Deliberative Process Privilege, 54
Mo. L. REV. 279, 298 (1989). One proposed reason for the fact-opinion distinction is that government
supposedly lacks a true interest in protecting facts (versus opinions) that may provide light on mental
processes. See, e.g., Cal. Assembly, 968 F.2d at 921 (arguing that the policy behind the distinction is that
the government has “no legitimate interest in keeping the public ignorant of the facts the agencies worked
from, while they [do] have a legitimate interest in shielding their preliminary opinions and explorations”).
201 See, e.g., Hopkins, 929 F.2d at 84-85 (stating that the privilege centers “on documents reflecting
advisory opinions, recommendations and deliberations comprising part of a process by which governmental
decisions and policies are formulated”)(internal quotation marks omitted).

202 gea e.g., Missouri v. United States Army Corps of Eng’rs, 147 F.3d 708, 710 (8th Cir. 1998)
(concluding that a document is deliberative when its release would uncover the agency’s decision-making
process in a way that would frustrate genuine conversation, therefore undermine its ability to perform
agency actions); see also Maricopa Audubon Soc’y, 108 F.3d at 1093.

203 gee, e.g., Town of Norfolk v. United States Corps of Eng’rs, 968 F.2d 1438, 1458 (1st Cir. 1992)
(defining a deliberative document as one that gives recommendations or expresses opinions on policy and
legal issues).
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in question shows the give-and-take of the process.?®* Neither the district court nor the
appellate court in Menasha addressed the deliberative process privilege in their opinions.
The deliberative process privilege does not shield information that is only incidental to
the decision-making process,?® nor does it shield opinions expressed by persons outside
the deliberative process.?”® However, some courts have found that documents created
outside of the decision-making process may be protected by the deliberative process
privilege if their release would reveal the nature of deliberations within the process.?”’
Further, in assessing whether the government’s material is deliberative in nature,
it is important to determine whether the government’s protection of that material is
sufficient to preserve confidentiality. Prior disclosure does not automatically waive the
privilege.”® Instead, the fact that deliberative material has been released merely becomes
a factor in a court’s waiver analysis.?>® As such, the party requesting release of the
information must show that the specific facts at issue were earlier disclosed.?® One

government agency’s release of confidential material to another agency does not waive

204 See Florida House, 961 F.2d at 949.

205 5ee Ethyl Corp. v. EPA, 25 F.3d 1241, 1248 (4th Cir. 1994)(concluding that the privilege does not
protect material that is simply peripheral to actual policy formation; the record must bear on the
development of policy-focused judgment).

206 5ee 26A Charles Alan Wright & Kenneth W. Graham, Jr., Fed. Practice & Procedure § 5680, 146
(1992)(stating that the privilege does not apply to individuals’ opinions that do not carry any weight).

207 See Weinstein v. United States Dep’t of Health and Human Servs., 977 F. Supp. 41, 45 (D.D.C.
1997)(stating that documents produced outside the deliberative process privilege if their disclosure would
reveal the substance of the comments made within the deliberate process privilege process).

208 See Assembly of Cal. v. United States Dep’t of Commerce, 968 F.2d 916, 923 n.5 (9th Cir. 1992). But
see Melendez-Colon v. United States, No. Civ. 97-2192(JP), 1999 WL 388207, at *3 (D.P.R. May 25,
1999)(finding that prior disclosure to insurance adjusters waived the privilege).

2 Kirk D. Jensen, The Reasonable Government Official Test: A Proposal For The Treatment of Factual
Information Under The Federal Deliberative Process Privilege, 49 DUKE L.J. 561, 575 (1999).

210 gee Assembly of Cal., 968 F.2d at 923 n.5.; Public Citizen v. Dep’t of State, 11 F.3d 198, 201 (D.C. Cir.
1993)(the party asserting that information has been previously disclosed carries the initial burden of
pointing to specific information released that duplicates the material being withheld while the agency bears
has the burden of proving that a FOIA exemption applies to that material).
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the deliberative process privilege.”** Moreover, one agency cannot waive the privilege
protecting documents that reflect the deliberations of a different government agency.?*?
However, apparent or unambiguous assimilation of deliberative material into an agency’s
final policy will shift the material outside the safeguards of the deliberative process
privilege.?* In addition to the two prerequisites, there are detailed procedural
requirements that must be followed when invoking the privilege, including a
comprehensive privilege log and an affidavit filed by the relevant agency head to assert
the privilege after individual consideration of the issues.?**

The deliberative process privilege is only a qualified privilege, which means that
it can be defeated by the party seeking release of the evidence.?® The situation found in
the Menasha litigation is an excellent example. When the government invokes the
deliberative process privilege, the burden shifts to the party who wants disclosure of the

material to show that their need outweighs the government’s interest in confidentiality.?*®

211 gee Scott v. PPG Industries, 142 F.R.D. 291, 294 (N.D. W. Va. 1992)(finding that inadvertent FOIA
disclosure, where agency policy required that material not be released, does not constitute waiver of the
deliberative process privilege).

212 5ee N. Darthmouth Prop., Inc. v. Dep’t of Hous. & Urban Dev., 984 F. Supp. 65, 68 (D. Mass.
1997)(stating that such comments must be protected to “avoid revealing the ingredients of the decision-
making process”)(internal quotations omitted). Presumably, this release is considered inadvertent on the
part of the government even though the disclosure is intentional on the part of the party who actually
released it. The privilege is held by the government, therefore only the government can waive it. See First
E. Corp. v. Mainwaring, 21 F.3d 465, 468 (D.C. Cir. 1994)(stressing that “only the government can assert
its deliberative process privilege”).

213 5ee Tax Analysts v. IRS, 117 F.3d 607, 617 (D.C. Cir. 1997)(agencies shall not develop “secret law” by
hiding final agency policy decisions asserting the deliberative process privilege).

2% See e.g., Landry v. FDIC, 204 F.3d 1125, 1135-1136 (D.C. Cir. 2000).

215 See In re Sealed Case, 121 F.3d 729, 737 (D.C. Cir. 1997); Texaco P.R., Inc. v. Dep’t of Consumer
Affairs, 60 F.3d 867, 885 (1st Cir. 1995); Redland Soccer Club, Inc., 55 F.3d at 854; Franklin Nat’l Bank
Sec. Litig., 478 F. Supp. 577, 582 (D.C.E.D.N.Y. 1979); United States v. Farley, 11 F.3d 1385, 1389 (7th
Cir. 1993)(finding that the deliberative process privilege can be overcome when there is an adequate
demonstration of a specific need for the material that outweighs the purposes of confidentiality); Walker v.
NCNB Nat’l Bank, 810 F. Supp. 11, 13 (D.D.C. 1993)(stating that a party must demonstrate that their
interests in the release of the information outweighs the non-disclosure in order to overcome the privilege).
218 see Redland Soccer Club, 55 F.3d at 854 (those wanting the documents must show that their need
outweighs the government’s interest in confidentiality); Ferrell v. Dep’t of Hous. & Urban Dev., 177
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Only after the party shows a particularized need for the material does a court balance the

need for the evidence against the harm that may result from the evidence’s disclosure.?’

218

Courts seldom overrule the privilege,” although they have decided that policy

rationalizations for the privilege only allow a qualified privilege and then only when the

necessary requirements are met.?® Courts consider many factors in this balancing test,?*°

including: (1) the relevance of the evidence sought to be protected and how important it

is to the opposing party’s case;?*! (2) the availability of other similar evidence;** (3) the

F.R.D. 425, 429 (N.D. 1ll. 1998)(the party requesting disclosure of the documents must show they they
have a specific need for the documents).

27 This balancing is made on an ad hoc basis. See In re Sealed Case, 121 F.3d at 737-738. The matter is
reviewed de novo on appeal. See Soucie v. David, 448 F.2d 1067, 1071 (D.C. Cir. 1971).

218 5ee In re Sealed Case, 121 F.3d 729, 737 (D.C. Cir. 1997); Texaco P.R., Inc. v. Dep’t of Consumer
Affairs, 60 F.3d 867, 885 (1st Cir. 1995); Redland Soccer Club, Inc., 55 F.3d at 854; Franklin Nat’l Bank
Sec. Litig., 478 F. Supp. at 582; United States v. Farley, 11 F.3d 1385, 1389 (7th Cir. 1993); Walker v.
NCNB Nat’l Bank, 810 F. Supp. 11, 13 (D.D.C. 1993).

2% gee, e.g, In re Sealed Case, 121 F.3d 729, 737 (D.C. Cir. 1997); Texaco P.R., 60 F.3d at 885; Redland
Soccer Club, Inc., 55 F.3d at 854; United States v. Farley, 11 F.3d 1385, 1389-1390 (7th Cir. 1993); In re
Franklin Nat’l Bank Sec. Litig., 478 F. Supp. at 582.

20 Kirk D. Jensen, The Reasonable Gov’t Official Test: A Proposal for the Treatment of Factual Info.
Under the Fed. Deliberative Process Privilege, 49 DUKE L.J. 561, 578 (1999)(identifying that factors
include the identity of the author of the deliberative material, the position of that person, the recipient of the
materials within the deliberative hierarchy, and the potential of government employees not being frank
because deliberative materials may be disclosed; and concluding that the greatest protection should be
given to communications between the ultimate decision-makers in a governmental agency. See Ethyl Corp.
v. EPA, 25 F.3d 1241, 1249 (4th Cir. 1994); Senate of P.R. v. Dep’t of Justice, 823 F.2d 574, 586 (D.C.
Cir. 1987); Animal Legal Defense Fund, 44 F. Supp. 2d at 300; United States v. J.B. Williams Co., 402 F.
Supp. 796, 800 (S.D.N.Y. 1975)(noting that confidentiality is most important between the ultimate
decision-makers in an agency); In re Sealed Case, 121 F.3d at 737-738; Redlands Soccer Club, 55 F.3d at
854; Phelps Dodge, 852 F. Supp. at 165. Additionally, courts should consider interests, like the
participating parties’ and societal interests. This includes the importance of the non-disclosed material to
the participating party’s case and the public’s interest in accurate fact-finding and an authentic government.
See Texaco P.R., 60 F.3d at 885; Arthur Piacenti, Note, The Deliberative Process Privilege: Preserving
Candid Communications or Facilitating Evasion of Justice?, 12 Rev. Litig. 275, 283-292 (1992)(arguing
that the privilege has the effect of thwarting justice rather than facilitating candid communication). See
also Kirk D. Jensen, The Reasonable Gov’t Official Test: A Proposal for the Treatment of Factual Info.
Under The Federal Deliberative Process Privilege, 49 DUKE L.J. 561, 579 (1999).

221 gee In re Sealed Case, 121 F.3d at 737-738; Redlands Soccer Club, 55 F.3d at 854; Phelps Dodge, 852
F. Supp. at 165.

222 ee In re Sealed Case, 121 F.3d at 737-738; Redlands Soccer Club, 55 F.3d at 854; Phelps Dodge, 852
F. Supp. at 165.

43



.223
d;

seriousness of the litigation and the issues involve (4) the role of the government in

the litigation;?** and (5) the possibility of future timidity by government employees.??

e. Interaction Between Deliberative Process Privilege and FOIA’s Exemption 5

When balancing interests under the deliberative process privilege, one must
consider the interplay between this privilege and Exemption 5 of FOIA.??® There are
many dimensions in the interplay between the deliberative process privilege and
Exemption 5. First, FOIA as a whole is an example of the struggle between those who
favor confidentiality and those who favor disclosure in the government.””” Second,
Exemption 5 integrates common law privileges into its administrative management
privileges retained by the government in the form courts give to them when the FOIA
request is made.??® These privileges include the attorney-client privilege and the general
deliberative privilege. Consequently, many courts have applied, if not practically upheld,

the general deliberative privilege.??® Third, through Exemption 5’s enactment or through

223 See In re Sealed Case, 121 F.3d at 737-738; Redlands Soccer Club, 55 F.3d at 854; Phelps Dodge, 852
F. Supp. at 165. See also Kirk D. Jensen, The Reasonable Government Official Test: A Proposal for the
Treatment of Factual Info. Under The Fed. Deliberative Process Privilege, 49 DUKE L.J. 561, 579 (1999).
224 See In re Sealed Case, 121 F.3d at 737-738; Redlands Soccer Club, 55 F.3d at 854; Phelps Dodge, 852
F. Supp. at 165.

225 First E. Corp. v. Mainwaring, 21 F.3d 465, 468 n.5 (D.C. Cir. 1994).

2261 McCormick on Evidence, §108, 428-430 (5th ed. 1999).

227 see Gerald Wetlaufer, Justifying Secrecy: An Objection to the Gen. Deliberative Privilege, 65 IND. L.J.
845, 878 (1990).

8 5ee jd. See 5 U.S.C. § 522(b)(5)(2006) (arguably this language incorporates the following judicial
privileges that are not otherwise incorporated into the design of FOIA: (1) attorney-client privilege; (2)
qualified protection for attorney work product; (3) privilege for presidential deliberations; (4) Morgan
doctrine and its privilege for quasi-judicial deliberations; (5) general deliberative privilege; (6) government
privilege against the premature disclosure of information which would impair its ability to implement
policies or decisions; and (7) privilege for information that has been communicated to the government
under promises or expectations of confidentiality).

229 EPA v. Mink, 410 U.S. 73 (1973)(finding that documents were exempt from disclosure under FOIA
because they were either classified secret within Exemption 1 or “inter-agency or “intra-agency”
documents within Exemption 5; sometimes cited by others to show the Supreme Court’s approval of the
general deliberative privilege); NLRB v. Sears, Roebuck & Co., 421 U.S. 132 (1975)(finding that certain
documents qualified as final agency decisions outside the scope of the exemption and others fell within
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the Supreme Court’s interpretation of it, raises the question of whether Congress or the
Supreme Court has permitted or explicitly approved the general deliberative privilege.?*°

The Supreme Court stated that Exemption 5 prohibits release of material that falls
within the deliberative process privilege if the information was requested during civil
litigation.** However, Exemption 5 will never parallel with common law privilege in
litigation completely because a FOIA requester does not have to show an explicit need
for the information in issue. Additionally, deliberative process privilege cases in the
FOIA context depend more upon the deliberative process privilege’s rationale of stopping
unripe release of agency conclusions.?*

Despite there being parallels between the analyses of the deliberative process
privilege and Exemption 5, there is a crucial difference between the two that is
highlighted when analyzing claims under the deliberative process privilege.?** FOIA
does not discuss the issue of admissibility of evidence,?** and for that reason, Exemption
5 should not be regarded as a congressional approval of the deliberative process privilege

although it may integrate the privilege’s reasoning and logic.”®® Further, FOIA protects

Exemption 5’s protection of work product; some criticize this conclusion but others cite it as showing the
Supreme Court approval of the general deliberative privilege); see Gerald Wetlaufer, Justifying Secrecy:
An Obijection to the Gen. Deliberative Privilege, 65 IND. L.J. 845, 879, n. 253 (1990).

%0 Byt see Gerald Wetlaufer, Justifying Secrecy: An Objection to the Gen. Deliberative Privilege, 65 IND.
L.J. 845, 879 & n. 130 (1990)(believing claims that Congress or the Supreme Court either permitted or
explicitly approved the general deliberative privilege are unwarranted).

21 NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 150 (1975).

32 |d. at 143, n.10; see 26A Charles Alan Wright & Kenneth W. Graham, Jr., Fed. Practice & Procedure §
5680, at 130-131 (1992).

233 See Kirk D. Jensen, The Reasonable Gov’t Official Test: A Proposal for the Treatment of Factual Info.
Under the Fed. Deliberative Process Privilege, 49 DUKE L.J. 561, 580 (1999).

2% See Sears, 421 U.S. at 143 n.10 (describing FOIA as “fundamentally designed to inform the public about
agency action and not to benefit private litigants™).

2% gee John Doe Agency v. John Doe Corp., 493 U.S. 146, 153 (1989)(“[T]he FOIA was not intended to
supplement or displace rules of discovery™); Ass’n for Women in Science v. Califano, 566 F.2d 339, 342
(D.C. Cir. 1977); 1 McCormick on Evidence, § 108, 429 (5th ed. 1999)(finding that FOIA does not discuss
the question of evidentiary admissibility, therefore cannot be considered a statutory enactment of the
privileges at issue).
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information applicable to routine disclosure by the government.?®® Information guarded
by a qualified or absolute privilege is not subject to routine disclosure under FOIA; once
an agency establishes a prima facie showing for asserting the privilege, analysis under
Exemption 5 ends without balancing interests.?*” Although a party’s necessity for
material may override the deliberative process privilege, that particular need does not
remove the material from the classification of information that is typically privileged.?*®
Thus, while FOIA may appropriately define the outer limits of the deliberative process
privilege, the privilege should be construed as less protective than FOIA’s Exemption
5.239

The deliberative process privilege is regularly applied to overcome FOIA
requests.’*® Because Exemption 5 applies to intra-governmental opinions and
recommendations that would alternatively be privileged under a common law privilege,
cases interpreting the common law privilege can also be relied upon to establish how to
apply Exemption 5.** Because courts seldom differentiate between common law

deliberative process privilege and the privilege under FOIA, FOIA cases give helpful

guidance in setting the privilege’s limitations®* and judges often rely on precedent

zzj FTC v. Grolier Inc., 462 U.S. 19, 27 (1983).

Id.
28 ETC v. Grolier Inc., 462 U.S. 19, 28 (1983).
239 5ee Murl A. Larkin, Fed. Testimonial Privileges § 5.01, 5-8 n.17 (1998)(“Availability under FOIA
should always defeat a claim of privilege™); 1 McCormick on Evidence, § 108, at 429 (5th ed. 1999)(“[I]t is
obvious that [the privilege and FOIA] are critically interrelated and that the exemption provisions mark the
outermost limits of the privileges. It would be anomalous in the extreme to deny evidentiary admission on
grounds of confidentiality to material available on request to even the casually interested”).
20 gee e.g., EPA v. Mink, 410 U.S. 73, 88-90 (1973).
#15.8.C. § 552(b)(5)(2009); see, e.g., In re Sealed Case, 121 F.3d 729 (D.C. Cir. 1997)(using several
FOIA cases as authority in a common law privilege case); see also 26A Charles Alan Wright & Kenneth
W. Graham, Jr., Fed. Practice & Procedure § 5680, at 126-127 (1992)(documenting possible confusion in
the relationship between FOIA and the common law privilege).
242 See 2 Scott N. Stone & Robert K. Taylor, Testimonial Privileges §9.10, at 9-24 (2d ed. 1993).
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generated in these cases when applying common law privilege.?*® The key difference
between FOIA cases and cases derived from civil litigation is that a person pursuing
disclosure under FOIA does not have to demonstrate a specific necessity for the

evidence.?*

1. Unitary Executive

When litigating its cases, the Department of Justice and executive branch stand by
the “unitary executive theory,” which adopts the rule that they represent a single client
(the United States) rather than an individual agency like the EPA or Corps of Engineers.
“Under the “unitary executive’ theory of government, ‘the President alone possesses all
of the executive power and [] he therefore can direct, control, and supervise inferior
officers or agencies,” including those ‘“who seek to exercise ‘discretionary executive
power.””?* The constitutional principle of a unitary executive is found in the text of
Avrticle 11 of the Constitution,?*® which confers the executive power, in its entirety, in the

President.?*’ Some commentators argue that the founding fathers consciously rejected

243 See, e.g, Chaplaincy of Full Gospel Churches v. Johnson, 217 F.R.D. 250, 257 (D.D.C. 2003).

4 see Michael N. Kennedy, Escaping the Fishbowl: A Proposal to Fortify the Deliberative Process
Privilege, 99 Nw. U. L. REv. 1769, 1786 (2005). See NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 143
n.10 (1975). Some argue the contrast between FOIA requests and civil discovery may make the
government’s job easier in FOIA cases because “‘the abstract public interest in open government will never
weigh as heavily with courts as the concrete needs of a litigant seeking justice.”” Michael N. Kennedy,
Escaping the Fishbowl: A Proposal to Fortify the Deliberative Process Privilege, 99 Nw. U. L. REV. 1769,
1786 (2005). See 26A Charles Alan Wright & Kenneth W. Graham, Jr., Fed. Practice & Procedure 85680,
130 (1992).

25 Menasha Corp. v. Dep’t of Justice, 2012 U.S. Dist. LEXIS 8937, at * 15 (E.D. Wis., Jan. 25, 2012). See
Modesto Irrigation Dist. v. Gutierrez, 2007 U.S. Dist. LEXIS 21949, at * 43-44 (E.D. Cal., Mar. 9, 2007)
(quoting Article 11, Section 1 of the United States Constitution, saying that the “executive Power shall be
vested in a President of the United States of America”)(quoting Steven G. Calabresi & Kevin H. Rhodes,
The Structural Constitution: Unitary Executive; Plural Judiciary, 105 HARV. L. REv. 1153, 1165-66 (1992)
(stating that “[u]nder the ‘unitary executive’ theory of government, ‘the President alone possesses all of the
executive power and [] he therefore can direct, control, and supervise inferior officers or agencies,’
including those ‘who seek to exercise discretionary executive power’”)).

245 U.S. ConsT. art. I, § 1.

247 |d
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proposals for a plural executive, as evidenced by their decision to confer the executive
governance of the United States in a single official.?*® Over time, the concept of
presidential executive supremacy within a unitary executive was limited in United States
v. Nixon® and Morrison v. Olson.?®

In Nixon, for example, the Supreme Court held unanimously that the President did
not speak finally for the executive interest in a narrow circumstance involving an
independent special federal prosecutor.”®! Combined with the political precedent it
created, the Supreme Court’s holding accepted the rule that the President may not
countermand the actions of a nominally subordinate executive officer except by removing
him from office.?? The impact of Nixon and its progeny is that the limits on presidential
executive supremacy does not violate Article Il of the Constitution; rather, it merely
establishes that the President no longer speaks definitively and exclusively for the

interests of the United States in certain matters of federal criminal law enforcement.?*

248 See Michael Stokes Paulsen, Who “Owns” the Gov’t’s Att’y-Client Privilege?, 83 MINN. L. REV. 473,
482 (1998).

29 United States v. Nixon, 418 U.S. 683 (1974).

%0 5ee Michael Stokes Paulsen, Who “Owns” The Gov’t’s Att’y-Client Privilege?, 83 MINN. L. REV. 473,
482 (1998). Nixon, 418 U.S. 683, 694-695 (1974) (recognizing that a special prosecutor may contest the
President’s invocation of executive privilege). Morrison v. Olson, 487 U.S. 654 (1988)(vesting any control
which the President may have over an independent counsel with the Attorney General).

1 see Nixon, 418 U.S. 683, 692-697 (rejecting the argument that the President speaks definitively for the
executive branch with respect to whether executive privilege should limit the information available to an
independent special federal prosecutor in a federal criminal proceeding).

%2 gee Michael Stokes Paulsen, Who “Owns the Gov’t’s Att’y-Client Privilege?, 83 MINN. L. REV. 473, 483
(1998). See also Morrison v. Olson, 487 U.S. 654 (1988)(the question of presidential executive supremacy
over the independent prosecutor was not an issue because the independent counsel provisions of the Ethics
in Government Act essentially institutionalized the Independent counsel’s insulation from presidential
direction and control). See 28 U.S.C. § 596(a)(1), (5)(1994)(explaining that the Independent Counsel may
be removed from office only by the Attorney General and explicitly authorizing an Independent Counsel to
contest claims of privilege by executive branch officials).

5% gee Michael Stokes Paulsen, Who “Owns™ The Gov’t’s Att’y-Client Privilege?, 83 MINN. L. REV. 473,
483, 491-92 (1998). Post-Morrison the executive interests of the United States are not always accountable
to the President’s judgment and total control. For some purposes or issues, the President does not control
the United States government’s executive power and may have little to say about such use of power. See
Morrison v. Olson, 487 U.S. 654, 695-696 (1988) (acknowledging that the President has little control over
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This raises the question of whether the unitary executive actually carries less
weight — even if the President does not have exclusive control. For example, the fact that
an attorney’s responsibilities may involve only a specific agency does not change who
the attorney’s client is. Under the unitary executive theory, the client is the United States,
not the individual agency. That means that the attorney’s duties and obligations
ultimately run to the United States, the same way an attorney working within a specific
department of a corporation ultimately answers to the corporation as his client, even
though the focus of his legal work for the corporation stems from a specific department
within that corporation.?*

In the context of ENRD, EES attorneys predominantly litigate on behalf of the
enforcing agency, EPA, even though its client is the United States. In situations where
ENRD merges attorneys from EES and EDS into a single team, the unitary executive
theory says that the newly-formed team maintains its common client, the United States,
not the seemingly contrary missions of enforcement versus defense. According to the
DOJ and ENRD, “[t]he concept of unitary executive and effective representation of the
United States require that, regardless of those concerns, components of the United States

government coordinate case development and handling.”*

an independent counsel). See Michael Stokes Paulsen, Who “Owns” the Gov’t’s Att’y-Client Privilege?,
83 MINN. L. REV. 473, 492 (1998).

254 See Michael Stokes Paulsen, Who “Owns” the Gov’t’s Att’y-Client Privilege?, 83 MINN. L. REv. 473,
488 & n.47 (1998).

2% see generally Brief of Appellant at 6-8, Menasha Corp. v. Dep’t of Justice, No. 12-1720 (7th Cir. Sept.
27,2012). Id. at add., Env’t & Natural Resources Div. Directive No. 00-33, Coordination Procedures for
Handling Claims Under the Comprehensive Envtl. Response, Compensation & Liab. Act Where the United
States is Both a Plaintiff and a Potentially Responsible Party (Oct. 30, 2000)(stating that “[t]he concept of a
unitary executive and effective representation of the United States require that, regardless of those
concerns, components of the United States government coordinate case development and handling”).
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V. The DOJ’s Environment and Natural Resources Division (ENRD)

The Department of Justice’s Environment and Natural Resources Division
(ENRD) is primarily responsible for representing the United States in litigation involving
pollution prevention, pollution clean-up, environmental challenges to federal activities
and programs, stewardship of natural resources and public lands, property acquisition for
federal needs, wildlife protection, and Indian rights and claims.?*® The Division is
organized into multiple sections to achieve this mission, including Environmental
Enforcement and Environmental Defense Sections.?’

The Environmental Enforcement Section (EES) is “responsible for bringing civil
judicial actions under most federal laws enacted to protect public health and the
environment from the adverse effects of pollution, including [CERCLA.]”*® EES
prosecutes affirmative claims whereas the Environmental Defense Section (EDS)
engages in defensive claims. ®° EDS defends the United States and federal agencies
against CERCLA claims, defends federal agencies accused of violating pollution control
statutes, and defends EPA-issued rules in civil litigation.?®® Sometimes affirmative and

defensive claims are involved in the same case. When this happens, ENRD may assign

%8 The United States Dep’t of Justice, Env’t & Natural Resources Div., About the Div.,
http://www.justice.gov/enrd/About ENRD.html (last visited Nov. 25, 2012)(the Environment and Natural
Resources Division responsibilities also includes appellate and policy work).

7 The United States Dep’t of Justice, Env’t & Natural Resources Div., About the Div., What We Do,
Prevention & Clean Up of Pollution, http://www.justice.gov/enrd/3093.htm (last visited Nov. 26,
2012)(these Sections are responsible for enforcing environmental statutes like the Clean Air Act, Clean
Water Act, Drinking Water Act, Lead Hazard Reduction Act, Resource Conservation and Recovery Act,
and Comprehensive Environmental Response, Compensation, and Liability Act).

258 Menasha Corp. v. Dep’t of Justice, 2012 U.S. Dist. LEXIS 8937, at * 3-4 (E.D. Wis., Jan. 25,
2012)(internal citation omitted). Brief of Appellant at 8-9, Menasha Corp. v. Dep’t of Justice, No. 12-1720
(7th Cir. Sept. 27, 2012).

2 Menasha Corp. v. Dep’t of Justice, 2012 U.S. Dist. LEXIS 8937, at * 4 (E.D. Wis., Jan. 25,
2012)(internal citation omitted). Brief of Appellant at 8-9, Menasha Corp.v. Dep’t of Justice, No. 12-1720
(7th Cir. Sept. 27, 2012).
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attorneys from both EES and EDS or the case may be staffed by a single section
depending on the nature and complexity of the case.?*!

DOJ authority to litigate environmental matters comes from Executive Order
(EO) 12,580, which authorizes the Attorney General (therefore the DOJ) to litigate
matters under CERCLA and other environmental statutes.”®* Under EO 12,580, the
federal enforcement functions exercised against federal agencies under CERCLA must be
done with the concurrence of the Attorney General,?*® with ENRD responsible for
litigating these issues.”®® Under CERCLA, both the individual states and the United
States have the authority to take action against potentially responsible parties (PRPs) to
recover the clean-up costs sustained from releases of hazardous substances.?®®> The
United States may also seek remedial measures to protect the environment and public
health.?®® The Environmental Protection Agency (EPA\) is primarily responsible for
commencing remedial clean-up under CERCLA.?®" Among other things, CERCLA

empowers EPA to order PRPs to contain or clean-up contaminated sites, to enter into

261 Brief of Appellant at 8-9, Menasha Corp. v. Dep’t of Justice, No. 12-1720 (7th Cir. Sept. 27, 2012).

%62 Brief of Appellant at 8-9, Menasha Corp. v. Dep’t of Justice, No. 12-1720 (7th Cir. Sept. 27, 2012). See
Exec. Order No. 12,580, 3 C.F.R., 1987 Comp., 193 (Jan. 23, 1987)(52 Fed. Reg. 2923 (Jan. 29, 1987)
(stating that the “conduct and control of all litigation arising under [CERCLA] shall be the responsibility of
the Attorney General™). See 42 U.S.C. 88 9601-9607, 9615 (2011); see generally 40 C.F.R. § 300 (2012).
%63 Brief of Appellant at 8-9, Menasha Corp. v. Dep’t of Justice, No. 12-1720 (7th Cir. Sept. 27, 2012).
Exec. Order 12,580 (Jan. 23, 1987)(52 Fed. Reg. 2923 (Jan. 29, 1987).

264 Brief of Appellant at 8, n.4, Menasha Corp. v. Dep’t of Justice, No. 12-1720 (7th Cir. Sept. 27, 2012)
(the United States initiates CERCLA litigation to recover clean-up costs, acquire related injunctive relief at
the request of the EPA, or pursues claims for natural resource damages at the request of other federal
agencies, which is subject to the DOJ’s approval).

26542 U.S.C. § 9613 (2011). Such costs include damages for injuries or destruction to natural resources
resulting from releases of hazardous substances. See 42 U.S.C. § 9607 (2011).

266 5ee 42 U.S.C. §8 9606, 9607(a) (2011).

267 Brief of Appellant at 8, Menasha Corp. v. Dep’t of Justice, No. 12-1720 (7th Cir. Sept. 27, 2012). Other
federal agencies are responsible for natural resource damages assessment and restoration activities under
CERCLA. See 42 U.S.C. 88 9601-9607, 9615 (2012); 40 C.F.R. § 300 (2012); see Exec. Order No.
12,580, 3 C.F.R., 1987 Comp., 193 (Jan. 23, 1987)(52 Fed. Reg. 2923 (Jan. 29, 1987). See Matter of: The
Judgment Fund & Litigative Awards Under the Comprehensive Environmental Response, Compensation,
& Liability Act, 73 Comp. Gen. 46, 3 (November 29, 1993).
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legally-binding negotiated agreements (issued as administrative orders or consent
decrees), and to bring lawsuits to collect fines or compel PRP’s compliance.?®®

CERCLA contains an explicit waiver of federal sovereign immunity, so the
United States may be liable under the law.?*® Subject to few exceptions, federal entities
must comply with CERCLA’s requirements, both procedurally and substantively just like
non-governmental PRPs.?”® That helps explain how the DOJ litigates environment
enforcement actions on behalf of EPA and defense actions on behalf of other agencies

(like Corps of Engineers, Air Force, GAO, etc.).?"

With minor exceptions, ENRD’s
Assistant Attorney General has the authority to approve settlements under CERCLA.?"
Both EES and EDS are directly supervised by a Deputy Assistant Attorney General and,
for the past five years, the same Deputy Assistant Attorney General has assumed that

role.?”®

%8 42 U.S.C. §8 9604, 9622 (2011). The EPA may initiate and/or complete the Superfund clean-up
independently with subsequent reimbursement from PRPs later in time. 42 U.S.C. §8 9604(a), 9613(f).

%9 5ee 42 U.S.C. §8 9601(21), 9607(g), 9620(a) (2011)(including liability for monetary awards (with
interest) for response costs and natural resources damages).

270 42 U.S.C. §8 9607(g), 9620(a), (j).

™ The government’s CERCLA liability can arise under administrative orders or agreements, under judicial
orders, or under compromise settlements negotiated by the DOJ in lieu of imminent or actual litigation.
Claims against federal agencies as PRPs may be filed by private citizens, state governments, tribes, EPA
(as primary CERCLA enforcer), or natural resource trustees. Liability often arises from claims filed by
other PRPs for contribution, much like the circumstances in Menasha. Under joint and several liability,
PRPs held liable for costs and damages under CERCLA hold the right to seek contribution from other PRPs
in order to extend liability proportionately between responsible parties. 42 U.S.C. § 9613(f)(2011).

22 Menasha Corp. v. Dep’t of Justice, 2012 U.S. Dist. LEXIS 8937, at * 4 (E.D. Wis., Jan. 25, 2012). In
these limited circumstances, the Associate Attorney General must approve a settlement: (1) if the difference
between the amount of the United States’ claim and the amount of the settlement exceeds two million
dollars or (2) if the settlement amount paid on the United States’ behalf exceeds two million dollars. See
also 28 C.F.R. §8 0.160(c) and 0.161 (2012).

2" Menasha Corp. v. Dep’t of Justice, 2012 U.S. Dist. LEXIS 8937, at * 1 (E.D. Wis., Jan. 25, 2012).
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VI. The District Court’s Unprecedented Finding

In its January 2012 opinion, the district court in Menasha couched the issue
presented as whether DOJ lawyers who “represented separate client agencies with
adverse interests in the same litigation” can share confidential information with each
other without waiving attorney-client, work product, and the deliberative process
privileges.?* Its written opinion began with a discussion of the required standard of
review when a summary judgment motion is filed.””> Next, the district court explained
the purpose and philosophy of FOIA, stating that it “seeks to establish a general
philosophy of full agency disclosure unless information is exempted under clearly
delineated statutory language.”?’® FOIA’s exemptions, while interpreted narrowly, “are
intended to have meaningful reach and application.”?”” Further, the district court
reiterated that “FOIA represents a balance struck by Congress between the public’s right
to know and the government’s legitimate interest in keeping certain information
confidential.”?"®

The district court then explained that a FOIA requester must first exhaust all
administrative remedies before pursuing relief from a court.?”® Once in federal district

court, the court reviews these agency determinations de novo, determining if the agency

2 d, at * 4.

2 Menasha Corp. v. Dep’t of Justice, 2012 U.S. Dist. LEXIS 8937, at * 6-7 (E.D. Wis., Jan. 25, 2012)
(quoting Fed. R. Civ. P. 56(a), stating that summary judgment is appropriate when “there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law”).

276 Menasha Corp. v. Dep’t of Justice, 2012 U.S. Dist. LEXIS 8937, at * 7 (E.D. Wis., Jan. 25, 2012)
(quoting NLRB v. Sears, Roebuck, & Co., 421 U.S. 132, 136 (1975)(internal citations omitted)).

2" |d. at 8 (quoting John Doe Agency v. John Doe Corp., 493 U.S. 146, 152 (1989).

28 |d. at 8 (quoting Center for Nat’l Sec. Studies v. Dep’t of Justice, 331 F.3d 918, 925 (D.C. Cir.
2003)(internal citations omitted)).

2" Menasha Corp. v. Dep’t of Justice, 2012 U.S. Dist. LEXIS 8937, at * 8 (E.D. Wis., Jan. 25, 2012). See
5 U.S.C. § 552(a)(4)(B) (2009).
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improperly withheld agency records.?®® As required, Menasha and Neenah-Menasha
exhausted all administrative remedies before pursuing relief from the district court.?®*

In this case, the government’s summary judgment motion raised the issue of
whether DOJ attorneys who represent separate client agencies with adverse interests in
the same litigation can share confidential information with each other without waiving
attorney-client privilege, work product privilege, and the deliberative process
privilege.”® On January 25, 2012, the federal district court concluded they could not,
denying the government’s motion for summary judgment.?®®* Persuaded by Menasha’s
position that DOJ attorneys waived the asserted privileges by communicating outside
their respective section of ENRD, the district court found that the government waived its
privileges based on the “adversarial nature” of the parties.?®* Specifically, Menasha
argued that these sections within ENRD have obligations to conflicting clients: EES
represents the enforcing agency whereas EDS represents federal government PRPs. By

virtue of their established responsibilities, the internal communications between EES and

EDS attorneys are not privileged.”®®

280 |d

%81 gee Menasha Corp. Commission v. Dep’t of Justice, 2012 U.S. Dist. LEXIS 8937, at * 9 (E.D. Wis.,
Jan. 25, 2012). In December 2010, Menasha submitted a FOIA request to ENRD requesting documents
and communications “received by ENRD from any party, including but not limited to the Settling
Defendants, the Settling Federal Agencies or their respective consultants, regarding discharges from the
Consolidated Disposal Facilities [and] all other information considered [by ENRD] in arriving at the
proposed terms of the settlement.” 1d. at 4-5. For the next several months, the Government released some
of the documents and then Menasha filed this present action. At the time of trial, Menasha challenged only
those documents and communications exchanged between lawyers within the EES and EDS concerning the
proposed Consent Decree. Many of the material included communications with other federal agencies,
including the EPA, Army Corps of Engineers, the General Services Administration and the Government
Printing Office. Id. at 6.

82 d. at 1-2.

83 1d. at 17.

284 1d. at 16-17.

% 1d. at 8.
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Further, the district court embraced Menasha’s argument that federal agency

PRPs should be treated the same as private PRPs. It stated that EPA (in its enforcement

capacity) and Corps of Engineers (as a PRP) are agencies with conflicting interests.?*

Therefore, the district court concluded that Corps of Engineers’ self-interest is to
minimize its liability at the Superfund site whereas EPA, as the CERCLA enforcer,
should seek to impose the maximum liability against any PRP.%’

In coming to this conclusion, the district court dismissed the government’s long-
standing position that the DOJ and its attorneys represent a single client, the United
States, pursuant to the unitary executive theory.”®® Further, the court rejected the DOJ’s

289

reliance on United States v. Jicarilla Apache Nation“™ to demonstrate the DOJ’s

potentially conflicting obligations in litigation, explaining that the government acts
“pursuant to its sovereign interest in the execution of federal law.”** The DOJ used
Jicarilla to show that the Supreme Court held that the unique nature of the government’s
responsibilities precluded the application of fiduciary exception to the attorney-client

privilege,?* specifically noting that the Jicarilla tribe was not “the “real’ client.””%%

293

The district court in Menasha“™ chose to narrow the scope and preclude

Jicarilla’s applicability from the CERCLA context, finding it applicable to the fiduciary

2% |d. at 13, 16.

%671d. at 13.

2% 1d. at 13-14.

%8 United States v. Jicarilla Apache Nation, 131 S. Ct. 2313, 2318 (2011)(concluding that the United States
government has fiduciary responsibilities to all tribes, therefore the government must use its discretion
when ordering its priorities from serving a sub-group of beneficiaries).

2% Brief of Appellant at 30, Menasha Corp. v. Dep’t of Justice, No. 12-1720 (7th Cir. Sept. 27, 2012),
quoting Jicarilla, 131 S. Ct. at 2318 & 2328.

1 Jicarilla Apache Nation, 131 S. Ct. at 2318.

%2 Brief of Appellant at 30, Menasha Corp. v. Dep’t of Justice, No. 12-1720 (7th Cir. Sept. 27, 2012):
Jicarilla, 131 S. Ct. at 2328.

2% |d. (concluding that the Supreme Court in Jicarilla rejected a case-by-case determination of whether a
government attorney’s representation of several interests might bar the government’s claim of a legal
privilege in its internal communications).
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context.”®* Instead, the district court found a California district court’s reasoning more

persuasive.’®

In Modesto Irrigation District v. Gutierrez, a federal district court in
California rejected the government’s argument that multiple federal agencies must be
considered a single client for the purposes of the attorney-client privilege.?®® Modesto
Irrigation rose from a challenge to a proposed listing on the Endangered Species Act,
where multiple documents were requested pursuant to FOIA. The material in question
reflected communication between multiple federal agencies concerning policy
recommendations or opinions on the proposed listing.?” The court rejected the federal
agency’s reliance upon the unitary executive theory in asserting the attorney-client
privilege because it did not cite legal authority applying the doctrine in this way?*® and
because of the absurd logical conclusion if applied as broadly as the agency desired.?*®
Specifically, the Modesto court opined that if it accepted the agency’s position, the
unitary executive theory would protect communications between adverse agencies purely

because they both fall within the executive branch of the federal government.>®

2% Menasha Corp. v. Dep’t of Justice, 2012 U.S. Dist. LEXIS 8937, at * 14 (E.D. Wis., Jan. 25, 2012).

2% Modesto Irrigation Dist. v. Gutierrez, 2007 U.S. Dist. LEXIS 21949, at * (E.D. Cal., Mar. 9, 2007).

2% Menasha Corp. v. Dep’t of Justice, 2012 U.S. Dist. LEXIS 8937, at * 15 (E.D. Wis., Jan. 25, 2012)
(citing Modesto Irrigation Dist. v. Gutierrez, 2007 U.S. Dist. LEXIS 21949, at * (E.D. Cal., Mar. 9, 2007)).
Brought to court under the Administrative Procedure Act, Modesto Irrigation Dist. involved a challenge to
an Endangered Species Act listing by the National Marine Fisheries Service (NMFS). Similar to Menasha,
documents were requested pursuant to FOIA, but the NMFS redacted certain documents from the
administrative record of the joint policy it developed with Fish and Wildlife Services, asserting attorney
client privilege and deliberative process privilege. The redacted material covered policy recommendations
among FWS and other federal agencies. Modesto Irrigation Dist. v. Gutierrez, 2007 U.S. Dist. LEXIS
21949, at *19 (E.D. Cal., Mar. 9, 2007). In asserting privileges, the government relies upon the unitary
executive theory applies and shields the documents from disclose, but the court disagreed. Modesto
Irrigation Dist. v. Gutierrez, 2007 U.S. Dist. LEXIS 21949, at * 44-45 (E.D. Cal., Mar. 9, 2007).

27 Modesto Irrigation Dist. v. Gutierrez, 2007 U.S. Dist. LEXIS 21949, at * 41 (E.D. Cal., Mar. 9, 2007).
2% |d. at * 43-44. In Modesto Irrigation Dist., the NMFS also relied upon the common interest doctrine,
which states that “the sharing of attorney-client information does not waive the privilege because the
entities shared (and continue to share) a common interest,” but this paper will not address it. Id. at 43, 45.

29 1d. at * 45.
800 4.
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In Menasha, the court rationalized its departure from the government’s long-
standing rule of representing a single client (under the “unitary executive” theory**?), the
United States, by ignoring precedent with a blanket conclusion that, because there should
be a conflict between federal agencies, the court will conclude that there is a conflict—
even if there are no facts to support it.**> Though the district court conceded that there is
seldom a bright line regarding when a government lawyer should consider one federal
interest over another, the court fails to explore that point further.*®® Instead, it merely
concludes that EPA and Corps of Engineers clearly have adverse interests in their roles as
CERCLA enforcer and PRP, respectively.*® Therefore, any communications between

these adverse parties (or their attorneys at EES and EDS) waive the privilege.*®

%1 Menasha Corp. & Neenah-Menasha Sewerage Comm’n v. Dep’t of Justice, 2012 U.S. Dist. LEXIS
8937, at * 15 (E.D. Wis., Jan. 25, 2012). See Modesto Irrigation Dist. v. Gutierrez, 2007 U.S. Dist. LEXIS
21949, at * 43-44 (E.D. Cal., Mar. 9, 2007) (quoting Article Il, Section 1 of the United States Constitution:
“[t]he executive Power shall be vested in a President of the United States of America”)(quoting Steven G.
Calabresi & Kevin H. Rhodes, The Structural Constitution: Unitary Executive; Plural Judiciary, 105
HARV. L. REV. 1153, 1165-66 (1992) (stating that only the President holds all of the executive power and
he alone can direct, control, and supervise inferior agencies and officers, including those who want to
exercise discretionary executive power under the ‘unitary executive’ theory of government).

%92 gee Modesto Irrigation Dist. v. Gutierrez, 2007 U.S. Dist. LEXIS 21949, at * 44 (E.D. Cal., Mar. 9,
2007)(citing In re sealed Case, 838 F.2d 476 (D.C. Cir. 1988)(addressing the history of the unitary
executive theory in the context of a challenge to the authority of independent counsel appointed under
sections of the Ethics in Government Act), reversed on other grounds, Morrison v. Olson, 487 U.S. 654
(1988)).

%% Menasha Corp. v. Dep’t of Justice, 2012 U.S. Dist. LEXIS 8937, at * 15 (E.D. Wis., Jan. 25, 2012)
(citing Nevada v. United States, 463 U.S. 110, 135 n.15 (1983)(“the Government stands in a different
position than a private fiduciary where Congress has decreed that the Government must represent more
than one interest”)). See also United States v. Jicarilla Apache Nation, 131 S. Ct. 2313, 2329 (2011)
(“[florcing the Government to monitor all the considerations contained in each communication with
counsel would render its attorney-client privilege ‘little better than no privilege at all’”)(internal citation
omitted).

%4 Menasha Corp. v. Dep’t of Justice, 2012 U.S. Dist. LEXIS 8937, at * 13 (E.D. Wis., Jan. 25, 2012).

%05 |d. at * 10; see also United States v. Mass. Institute of Tech.., 129 F.3d 681, 686 (1st Cir.
1997)(standing for the position that a private party waives its privilege as to all governmental agencies if it
submits information to one specific government agency).
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VII. The Seventh Circuit Speaks Out

After the district court denied the United States” motion for summary judgment
and ordered the government to produce the materials requested by Menasha, the
government appealed the district court’s production order in March 2012.%% Briefs by
both parties were submitted to the Court of Appeals for the Seventh Circuit in late
2012%" and oral argument was held in January 2013.%%

During oral argument, the appellate court initially focused on the district court’s
failure to do an in-camera review of the documents at issue.>*® In response, the DOJ
argued it was inappropriate or unnecessary for the district court judge to review the

materials at issue since the government presented what it characterized as significant

%6 Brief of Appellant at 1, Menasha Corp. v. Dep’t of Justice, No. 12-1720 (7th Cir. Sept. 27, 2012).

%07 Brief of Appellant, Menasha Corp. v. Dep’t of Justice, No. 12-1720 (7th Cir. Sept. 27, 2012); Brief of
Appellees, Menasha Corp. v. Dep’t of Justice, No. 12-1720 (7th Cir. Nov. 9, 2012); Reply Brief of
Appellant, Menasha Corp. v. Dep’t of Justice, No. 12-1720 (7th Cir. Dec. 3, 2012). In its September brief,
the DOJ identified the issues as (1) whether the United States waived its entitlement to attorney work
product privilege and other litigating privileges recognized under FOIA Exemption 5 when DOJ attorneys
in the EES and EDS of the ENRD exchanged communications and jointly prepared memorandum and (2)
whether FOIA Exemption 7(A) protects materials created for the purpose of assisting the United States in
an ongoing civil enforcement proceeding under CERCLA where those materials were shared among or
jointly prepared by DOJ attorneys in the EES and EDS. Brief of Appellant at 1-2, Menasha Corp. v. Dep’t
of Justice, No. 12-1720 (7th Cir. Sept. 27, 2012). In its brief, Menasha identified the issues as (1) whether
the district court properly determined that in an action arising under CERCLA, under which the United
States in its capacity as a PRP is to be treated in the same manner as a private party, the DOJ waived its
attorney-client, work product, and deliberative process privileges, claimed under FOIA Exemption 5, where
DQJ attorneys exchanged confidential information even though they represented client agencies on adverse
sides in the action and (2) whether the DOJ sustained its burden of demonstrating that FOIA Exemption
7(A) permitted withholding of certain records shared among attorneys in the DOJ even though they
represented adverse sides in litigation. Brief of Appellees at 1-2, Menasha Corp. v. Dep’t of Justice, No.
12-1720 (7th Cir. Nov. 9, 2012)

%% Oral argument, Menasha Corp. v. Dep’t of Justice (2013) (No. 12-1720), available at
http://media.ca7.uscourts.gov/oralArguments/oar.jsp?caseyear=12&casenumber=1720&listCase=L.ist+case
%285%29.

%9 Oral argument at 1:00-2:24, Menasha Corp. v. Dep’t of Justice (2013) (No. 12-1720), available at
http://media.ca7.uscourts.gov/oral Arguments/oar.jsp?caseyear=12&casenumber=1720&listCase=L.ist+case
%285%29.
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materials in defense of the consent decree.®*® Further, the DOJ argued that the in-camera
review was unnecessary because of its organizational structure — demonstrating the joint
nature of EES and EDS in CERCLA litigation.*'* By recognizing its organizational
structure, the DOJ implies that it was enough to rebut Menasha’s position. When asked
by the appellate court about the in-camera review, Menasha’s attorney stated that the
DOJ resisted the request to do an in-camera review of the documents at issue and the
district court did not give a reason for not doing the review over the DOJ’s objection.®*?
The DOJ rejected the appellate court’s use of a hypothetical involving multi-party
private litigation, arguing that the instant case was much simpler because there was a
single client — the United States.** Arguing that Menasha’s position was not an accurate
description of the case, the DOJ points out that EPA is not only acting in its enforcement
capacity, but also as a PRP.*** Therefore, EPA cannot be aligned perfectly with EES or
EDS.*" Finding it hard to imagine the different agencies involved in this case getting

along, the appellate court inquired further into the inevitable conflicts within EPA and

%19 Oral argument at 26:08-26:15, Menasha Corp. v. Dep’t of Justice (2013) (No. 12-1720), available at
http://media.ca7.uscourts.gov/oralArguments/oar.jsp?caseyear=12&casenumber=1720&listCase=L.ist+case
%285%29.

1 Oral argument at 2:24-2:28, Menasha Corp. v. Dep’t of Justice (2013) (No. 12-1720), available at
http://media.ca7.uscourts.gov/oral Arguments/oar.jsp?caseyear=12&casenumber=1720&listCase=L.ist+case
%285%29.

%12 Oral argument at 14:35-14:48, Menasha Corp. v. Dep’t of Justice (2013) (No. 12-1720), available at
http://media.ca7.uscourts.gov/oralArguments/oar.jsp?caseyear=12&casenumber=1720&listCase=L ist+case
%285%29.

*13 Oral argument at 4:03-5:32, Menasha Corp. v. Dep’t of Justice (2013) (No. 12-1720), available at
http://media.ca7.uscourts.gov/oral Arguments/oar.jsp?caseyear=12&casenumber=1720&listCase=L ist+case
%285%29.

#4 Oral argument at 6:10-6:24, Menasha Corp. v. Dep’t of Justice (2013) (No. 12-1720), available at
http://media.ca7.uscourts.gov/oralArguments/oar.jsp?caseyear=12&casenumber=1720&listCase=L.ist+case
%285%29.

#1% Oral argument at 6:25-6:31, Menasha Corp. v. Dep’t of Justice (2013) (No. 12-1720), available at
http://media.ca7.uscourts.gov/oralArguments/oar.jsp?caseyear=12&casenumber=1720&listCase=L.ist+case
%285%29.
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Corps of the Engineers, but the DOJ addressed the concern superficially, and the court
chose to not pursue its inquiry further.'®

When the court asked Menasha’s attorney what Menasha hoped to find in the
materials at issue, he said a showing that the DOJ did not comply with the mandates of
Section 120 of CERCLA, ensuring that federal PRPs and private PRPs are treated in the
same manner.*"” Upon hearing this, the court concluded, and Menasha conceded, that
they were referring to “collusion” and the court continually focused on that theory. The
appellate court determined that Menasha was no longer arguing that EES and EDS were
adverse parties, but rather colluding together on behalf of the federal government.3'®
During oral arguments, the court altered Menasha’s words, confusing Menasha’s
position, and embracing an understanding of Menasha’s newly identified collusion

argument while rejecting the original adversary argument.®*®

When Menasha’s attorney
attempted to restate the statutory requirement that federal PRPs cannot be put in a better
position than private PRPs under CERCLA, the appellate court rejected it as a basis for

waiver of attorney-client privilege.?

It took Menasha’s attorney multiple attempts to reiterate the position that the

DOJ’s attorney-client privilege was waived when two adverse agencies exchanged

%18 Oral argument at 10:28-10:55, Menasha Corp. v. Dep’t of Justice (2013) (No. 12-1720), available at
http://media.ca7.uscourts.gov/oralArguments/oar.jsp?caseyear=12&casenumber=1720&listCase=L.ist+case
%285%29.

17 Oral argument at 14:50-15:10, Menasha Corp. v. Dep’t of Justice (2013) (No. 12-1720), available at
http://media.ca7.uscourts.gov/oralArguments/oar.jsp?caseyear=12&casenumber=1720&listCase=L.ist+case
%285%29.

%18 Oral argument at 15:24-15;46, Menasha Corp. v. Dep’t of Justice (2013) (No. 12-1720), available at
http://media.ca7.uscourts.gov/oral Arguments/oar.jsp?caseyear=12&casenumber=1720&listCase=L ist+case
%285%29.

%1% Oral argument at 16:25-17:00, Menasha Corp. v. Dep’t of Justice (2013) (No. 12-1720), available at
http://media.ca7.uscourts.gov/oralArguments/oar.jsp?caseyear=12&casenumber=1720&listCase=L.ist+case
%285%29.

%20 Oral argument at 16:42-17:00, Menasha Corp. v. Dep’t of Justice (2013) (No. 12-1720), available at
http://media.ca7.uscourts.gov/oralArguments/oar.jsp?caseyear=12&casenumber=1720&listCase=L.ist+case
%285%29.
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confidential information between two conflicting sections of the DOJ (EES and EDS).3#

In response, the appellate court concluded that if the parties were not adverse in the
present litigation, then there was no basis for waiver of the attorney-client privilege.’? A
judge on the appellate court spoke up, stating that she could not track with Menasha’s
adverse parties argument based on how the DOJ litigates CERCLA cases.*?* In response,
the Menasha attorney stated that they believed the DOJ’s processing should change.
Specifically, in order to avoid the present issues regarding adverse interests, there should
be two tracts within ENRD — one litigation strategy proposal from EES and another
proposal from EDS to be presented to the Attorney General who makes the ultimate
decision regarding the proposed consent decree.**

Judge Posner wrote the opinion for the Court of Appeals for the Seventh Circuit
in February 2013, reversing the district court’s ruling. He limited the issue to whether
the attorney work product privilege protects from pretrial discovery work product
exchanged between DOJ lawyers with the responsibility to give legal assistance to
agencies that have conflicting interests.*?® In its short opinion, the appellate court

highlighted the essence of the attorney work product concept summarized in the facts of

%1 Oral argument at 17:00-18:29, Menasha Corp. v. Dep’t of Justice (2013) (No. 12-1720), available at
http://media.ca7.uscourts.gov/oralArguments/oar.jsp?caseyear=12&casenumber=1720&listCase=L.ist+case
%285%29.

%22 Oral argument at 18:31-18:36, Menasha Corp. v. Dep’t of Justice (2013) (No. 12-1720), available at
http://media.ca7.uscourts.gov/oralArguments/oar.jsp?caseyear=12&casenumber=1720&listCase=L.ist+case
%285%29.

%23 Oral argument at 18:52-19:14, Menasha Corp. v. Dep’t of Justice (2013) (No. 12-1720), available at
http://media.ca7.uscourts.gov/oral Arguments/oar.jsp?caseyear=12&casenumber=1720&listCase=L ist+case
%285%29.

%4 Oral argument at19:15-19:16, 20:28-20:56, Menasha Corp. v. Dep’t of Justice (2013) (No. 12-1720),
available at
http://media.ca7.uscourts.gov/oralArguments/oar.jsp?caseyear=12&casenumber=1720&listCase=L.ist+case
%285%29.

%25 Menasha Corp. v. Dep’t of Justice, No. 12-1720, 2013 U.S.App. LEXIS 3521 (7th Cir. Feb. 20, 2013).
%26 Menasha Corp. v. Dep’t of Justice, No. 12-1720, 2013 U.S.App. LEXIS 3521* at 1 (7th Cir. Feb. 20,
2013).
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the case.®*’ At the district court level, Menasha focused on “conflict of interests”
between the two environmental sections within the DOJ’s ENRD.*® At the appellate
court, Menasha restates its suspicions, questioning the good faith of negotiations within
the DOJ (and attorneys from both EES** and EDS**) that led to the moderate estimate
of the government’s liability.***

In the appellate court’s written opinion, it refers to the court’s decision with
Menasha’s attorney during oral argument, concluding that Menasha wanted the
documents because they suspected a conspiracy between the DOJ’s enforcement and
defense sections.®*? Specifically, they suspected that the “team” minimized the agencies’
contribution of the pollution of the Superfund site in order to reduce the expense to the
government of any relief awarded in a settlement or judgment.®*®

The appellate court acknowledged that the attorneys within the DOJ “team”
communicate with each other regarding the case through emails and memos between
team lawyers comprised by the two litigation sections.*** Similar to its argument at the

district court level, Menasha analogized EES as the United States Attorney’s office and

EDS as a white-collar criminal defense firm, making their shared memos and emails a

%7 |d. at 2-3. The Court also provided additional bases for Menasha’s opposition to the proposed consent
decree, yet did not spend time addressing them. See Menasha Corp. v. Dep’t of Justice, No. 12-1720, 2013
U.S.App. LEXIS 3521 (7th Cir. Feb. 20, 2013).
%28 Menasha Corp. v. Dep’t of Justice, 2012 U.S. Dist. LEXIS 8937 (E.D. Wis., Jan. 25, 2012).
%29 EES normally represents EPA because EPA is an enforcer of federal environmental laws and doubles
was centrally involved in developing the government’s Superfund case. Menasha Corp. v. Dep’t of Justice,
No. 12-1720, 2013 U.S.App. LEXIS 3521* at 7 (7th Cir. Feb. 20, 2013).
%0 EDS normally represents the Corps of Engineers when it is accused of pollution and EPA as well when
it is accused of pollution. Menasha Corp. v. Dep’t of Justice, No. 12-1720, 2013 U.S.App. LEXIS 3521* at
7 (7th Cir. Feb. 20, 2013).
%1 Menasha Corp. v. Dep’t of Justice, No. 12-1720, 2013 U.S.App. LEXIS 3521* at 5 (7th Cir. Feb. 20,
2013).
%321d. at 8.
%% Menasha Corp. v. Dep’t of Justice, No. 12-1720, 2013 U.S.App. LEXIS 3521* at 8 (7th Cir. Feb. 20,
2013). To prove that the DOJ was concealing the federal agencies’ role in the pollution would help
g\s/ienasha discredit the $4.5 million estimate of that role in the proposed consent decree.

Id.
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forfeiture of their attorney work product privilege based on their adversarial
relationship.**®> However, the appellate court highlighted what it deemed a “paradox”
between Menasha’s two arguments after oral arguments: (1) the government waived the
attorney work product privilege because EES and EDS were adversaries and (2) Menasha
believes that EES and EDS were colluding and not really in opposition to each other.**
The appellate court interpreted this to mean DOJ attorneys “ganged up against” Menasha
to reduce the impact the decree with have on the federal treasury.*’

Additionally, the appellate court highlighted the fact that Menasha chose to
request the communications at issue®® in this case via FOIA channels rather than seek
discovery under Federal Rule of Civil Procedure 26.%*° The court raises it, but does not
address its initial concerns. In its analysis, the appellate court addressed the applicability
of common law privileges in this litigation and the question of whether the government
could assert attorney work product privilege in this case.>*® The appellate court found
Menasha’s argument simple: EES and EDS are adversaries and communications between

adversaries are not privileged.*** The DOJ asserted, and the appellate court agreed, that

335 |d

%% 1d. at 8-9.

%71d. at 9.

% Menasha contends these communications are unprivileged. Menasha Corp. v. Dep’t of Justice, No. 12-
1720, 2013 U.S.App. LEXIS 3521* at 9 (7th Cir. Feb. 20, 2013).

%9 Menasha Corp. v. Dep’t of Justice, No. 12-1720, 2013 U.S.App. LEXIS 3521* at 9 (7th Cir. Feb. 20,
2013). In this suit, Menasha seeks access to 440 documents (including electronic documents) exchanged
between the two DOJ sections that appear from their titles to relate to the pending Superfund action.
Menasha Corp. v. Dep’t of Justice, 2012 U.S. Dist. LEXIS 8937, at * 6 (E.D. Wis., Jan. 25, 2012).
Menasha was not allowed to see the documents and the district court judge declined to consider them in an
in-camera review, which was possible to do without revealing their contents to Menasha. The documents
in question are not part of the appellate record either. Although they would have provided the appellate
court a better context into the suit filed by Menasha, the appellate court did not believe the documents were
crucial to their final ruling. Menasha Corp. v. Dep’t of Justice, No. 12-1720, 2013 U.S.App. LEXIS 3521*
at 9 (7th Cir. Feb. 20, 2013).

%9 Menasha Corp. v. Dep’t of Justice, No. 12-1720, 2013 U.S.App. LEXIS 3521* at 9-10 (7th Cir. Feb. 20,
2013).

¥11d. at 10.
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the relationship between the two DOJ sections was not quite so simple. To illustrate its
point, the appellate court noted that lawyers in each section work with employees of their
“client” agencies — several documents pursued by Menasha were sent not just between
EES and EDS within the DOJ, but also to agency clients (i.e. Corps of Engineers and
EPA) —and DOJ attorneys may come to identify with the missions and outlook of their
respective “clients.”*? Despite this illustration, the appellate court embraced the DOJ’s
argument of a single client being the United States. The appellate court did not, however,
address the significance of Jicarilla nor Modesto Irrigation, upon which the district court
heavily relied.

The appellate court qualified Menasha’s adversary argument by reasoning that
neither EPA nor the Corps of Engineers are parties to the actual Superfund litigation.**®
Rather, the United States (as represented by the DOJ through EES and EDS), as the sole
party to the litigation. Further, the appellate court stated that the individual lawyers in
EES and EDS have zero power to control its negotiating purpose and strategy.*** Rather,
EES and EDS’ recommendations, jointly or distinct, are reviewed by their mutual
supervisor, the Assistant Attorney General (AAG) in charge of ENRD.** The AAG’s
decision regarding the proposed consent decree is then reviewed by the Associate
Attorney General, whose approval is required because the settlement cost the government

more than $2 million.3*

%214, at 11.

¥31d. at 11-12.

4 Menasha Corp. v. Dep’t of Justice, No. 12-1720, 2013 U.S.App. LEXIS 3521* at 12 (7th Cir. Feb. 20,
2013).

345 |d

8 |d.; 28 CFR 0.160(a)(2), 0.161; he was the one ultimately who approved the proposed decree that would
acknowledge federal liability of approximately $4.5 million.
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Ultimately, the appellate court found Menasha’s arguments flawed, and
concluded that upholding the district court’s ruling (hence Menasha’s position) would
paralyze the DOJ and how it litigates on behalf of the United States.>*’ Specifically, if
Menasha’s position was sound, the DOJ may never shield attorney work product in a
CERCLA case or any other case where the government by virtue of its size and diversity,
has internal conflicts.®*® Applying the facts of this case, attorneys from EES and EDS
would not interact with each other as a single team, but instead draft independent consent
decrees for supervisory review and approval.**® The appellate court reiterated that the
AAG who approved the proposed consent decree in this case was not a judge resolving a
disagreement between EPA and other federal agencies.*° Rather, the original Superfund
suit was brought by a single party, the United States, and represented by DOJ
attorneys.*> The suit was not brought by or against a variety of federal agencies, nor
even by separate autonomous sections within the DOJ.%* Therefore, the appellate court
found that the material at issue in this case qualified as attorney work product exchanged
among DOJ attorneys and not information exchanged between adversaries.*** Based on
that conclusion, the appellate court refrained from addressing other privileges raised
throughout this litigation, including attorney-client privilege, deliberative process

privilege, and Exemption 7(A) of FOIA.*>*

#7 Menasha Corp. v. Dep’t of Justice, No. 12-1720, 2013 U.S.App. LEXIS 3521* at 15 (7th Cir. Feb. 20,
2013).

38 1d. at 13-14.

39 1d. at 14.

%0 1d. at 16-17.

®11d. at 17.

%2 1d. at 15.

3 1d. at 17.

354 |d

65



VIII. Essence of Menasha and the Future: Which Court Was Right?

When the Seventh Circuit Court of Appeals overturned the district court ruling,
government attorneys and agencies inevitably breathed a sigh of relief. No doubt they
hope the district court’s initial ruling merely represented a brief “scare” in how the DOJ,
specifically ENRD, does business. However, taking a step back, one should deliberate
further on the issues raised in the Menasha litigation and ask if the issue is truly over and
whether the DOJ’s long-standing approach to litigation (not just environmental litigation)
should be altered before it is inevitably challenged again in another circuit.

On its face, the federal district court ruled correctly in Menasha. It does, in fact,
appear that governmental PRPs and enforcement agencies have competing interests.
Realistically, a government PRP has a duty to lower its level of liability, much like a
private PRP would. Whereas the enforcing agency wants those liable to be held
responsible to the greatest extent possible to ensure the Superfund Site is restored.
Further, if EES and EDS are exchanging information, not just about EPA for example,
but also multiple other federal agencies that are participants in this particular Superfund
Site as PRPs, then it is only fair that all of the PRPs (government and private) have access
to that exchange of information.

However, when you peel back the layers to determine the extent of that conflict
between those agencies involved in this case, it is difficult to find a genuine conflict in

the context of CERCLA.*> This is readily apparent when one considers the structure and

%5 This statement is especially when you consider the fact that the EPA was also a PRP, although the
federal district court in Menasha never spent time discussing this point in its analysis. No one seemed to
recognize this until the DOJ mentioned it during oral argument with the appellate court. Oral argument at
6:04-6:24, Menasha Corp. v. Dep’t of Justice (2013) (No. 12-1720), available at
http://media.ca7.uscourts.gov/oral Arguments/oar.jsp?caseyear=12&casenumber=1720&listCase=L.ist+case
%285%29.
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hierarchy of the leadership — senior leadership of both the government agencies and DOJ
attorneys themselves. All fall within the executive branch and their senior supervisor is
the President of the United States, which requires a more thorough analysis than the
district court provided. Because of the multiple federal agencies involved, it raises the
guestion of who owns the privilege — arguably, one agency’s release of confidential
material to another agency does not waive the deliberative process privilege,®*° yet one
agency cannot waive the privilege protecting documents that reflect the deliberations of a
different government agency.®’ This concept is complicated by the facts of Menasha
and those typically found in CERCLA cases — why and how should multiple federal
PRPs be allowed to share confidential information with each other without waiving this
privilege? In Menasha, allegedly privileged material was disclosed to “adversarial”
sections within ENRD and other PRPs within the Menasha litigation, just not private
PRPs like Menasha.

Specifically in the context of Superfund cases and other environmental litigation,
the district court’s conclusion in Menasha would certainly have a substantial impact on
the privilege claims advanced by the government. DOJ attorneys representing federal
PRPs and EPA would have difficulty keeping communications®>® exchanged between

them privileged, inevitably requiring them to change the way they interact with each

%0 See Scott v. PPG Indus., 142 F.R.D. 291, 294 (N.D. W. Va. 1992)(finding that inadvertent FOIA
disclosure when agency policy required documents not be disclosed, does not waive the deliberative
process privilege).

%7 See N. Darthmouth Prop., Inc. v. Dep’t of Hous. & Urban Dev., 984 F. Supp. 65, 68 (D. Mass.
1997)(finding that such comments must be shielded in order to avoid revealing the elements of the
decision-making process”)(internal quotations omitted). Apparently, such release is considered inadvertent
by the government even though the disclosure is intentional by the government employee. The privilege is
held by the government, therefore only the government can waive it. See First E. Corp. v. Mainwaring, 21
F.3d 465, 468 (D.C. Cir. 1994)(emphasizing that only the government can claim its deliberative process
privilege).

%8 This includes both oral and written communications.
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other. Simply put, it would limit an agency’s ability to claim the deliberative process
privilege for communications between different agencies that have clearly adverse
interests.

The appellate court addressed this concern in its opinion, stating that the vast
diversity of agencies within the government would unavoidably create conflict and one of
the only ways to address the issue would be through the creation of “an impermeable
membrane” between the adverse parties.>*® If the district court’s decision was applied
more broadly, it may have a similar impact on federal agencies whose interests are not
overtly adverse, but merely may not align completely. This is a syllogism. In fact, this
may eliminate the ability of DOJ attorneys representing federal PRPs and EPA to
exchange information that is unavailable to other private PRPs, which may not
necessarily be a bad thing.

If the district court’s decision prevailed, its application would do more than just
level the playing field between private and governmental PRPs.**® For one, it would
completely destroy the hierarchy of the DOJ’s ENRD,** creating the need for a new
structure where EES and EDS have separate direct supervisors or chains of command. It

creates the question of when does the Chinese wall*®* dissipate? Just beyond the direct

%9 Menasha Corp. v. Dep’t of Justice, No. 12-1720, 2013 U.S.App. LEXIS 3521* at 14 (7th Cir. Feb. 20,
2013).

%0 Brief of Appellant at 15-16, Menasha Corp. v. Dep’t of Justice, No. 12-1720 (7th Cir. Sept. 27, 2012)
(internal citation omitted) (stating that the district court stayed its order that the requested FOIA
information produced pending the government’s appeal). For example, one cannot help but wonder how
the district court’s Menasha decision would be applied in the situation where EPA has the dual role of
implementing CERCLA and being held responsible as a PRP. How would DOJ attorneys within EES and
EDS successfully advocate for their client, the United States, based on Menasha’s “adverse interests”
analysis?

%1 |f not completely destroy every DOJ Division that deals with FOIA litigation — many of the cases the
DOJ, Menasha and Neenah-Menasha, and the district court relied upon had FOIA underpinnings.

%2 Chinese walls are used in law firms when one attorney or division of the firm representing a party is
separated from the other division(s) of the law firm with confidential information or with conflicting
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supervisors of EES and EDS? Or does it need to be erected beyond the Associate
Attorney General at ERND? The district court in Menasha ignored this along with the
DOJ’s long-standing practice pursuant to the unitary executive theory, and focused solely
on the adverse interests of EPA as the enforcing agency and other federal agencies that
were recognized as PRPs. In doing this, the district court summarily dismissed any
discussion of the common goals and interests EPA and any federal agency PRPs may
share.*®

Additionally, the district court did not give any weight to the federal agencies’
assertion (through the DOJ) of the deliberate process privilege, which enables public
officials” access to candid legal advice. The court’s reasoning is unclear. However, it is
important to briefly discuss the deliberative process privilege nonetheless. The clash
between the executive branch’s genuine need for secrecy and society’s desire for
transparency in government is inescapable and demands that the deliberative process
privilege be qualified and not absolute.*** The ambiguity created by this ad hoc
balancing test undercuts the deliberative process privilege’s objectives. Although the
basic aim of this privilege is to encourage government employees’ authentic discussion of
policy alternatives without fear of future disclosure that could destroy their career, the

fact that the deliberative process privilege can be overruled based on an adversarial

interests from a potentially adverse party. Wikipedia, Chinese Walls,
http://en.wikipedia.org/wiki/Chinese_wall (last visited Nov. 26, 2012).

%3 In some ways, this approach is ironic because the district court completely ignores the DOJ’s long-
standing practice. However, when compared to the criminal sector, the Menasha court’s conclusion is not
surprising at all. In criminal law, for example, co-conspirators can share a common goal or common
interest. Yet the law recognizes that they are adverse to each other because if one can better his situation at
the expense of the other, he should. However, the court’s analysis is still troubling because it completely
ignored the fact that the EPA was also a PRP at the Fox River Superfund Site. It raises the question of how
the district court would rectify the conflicts that arise within that single federal agency. Ironically, the
appellate court does the same thing, therefore keeping the door open for the issue to arise again.

%% gee Michael N. Kennedy, Escaping the Fishbowl: A Proposal to Fortify the Deliberative Process
Privilege, 99 Nw. U. L. Rev. 1769, 1771 (2005).
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litigant’s “need” for the evidence could still create a substantial chilling effect on these
deliberations.®

Extending the deliberative process privilege or the work product privilege (as
accepted by the appellate court) to protect factual information from disclosure raises
issues for parties litigating with the government and federal judges.**® As applied in this
case, both privileges have the potential to detrimentally affect the American court system,
open government, and private citizens. When defending the non-disclosed material to the
appellate court in oral argument, the DOJ referred to the documents as joint
memorandums and discussions of the proposed litigation strategy. As such, the material
could be discussed under the purview of the deliberative process and work product
privileges.

The deliberative process privilege has its most direct impact on individuals denied
access to material and testimony that absent the deliberative process privilege, the
material would be released. This issue was raised in the Menasha litigation **” and was
never fully resolved. At the district court level, the district judge never did an in-camera
review of the material in question. At the appellate court level, the court questioned
counsel about an in-camera review during oral argument and opined that the material
would have been helpful for context, but did not find it necessary for its ruling. This is

problematic as the court system appeared to merely trust the DOJ’s assertions because

%3 In re Subpoena Served upon Comptroller of Currency, 967 F.2d 630, 634 (D.C. Cir. 1992)(citation
omitted); see also Schreiber v. Soc’y for Sav. Bancorp, Inc., 11 F.3d 217, 220-221 (D.C. Cir.
1993)(reaffirming use of this test).

%6 gee Kirk D. Jensen, The Reasonable Gov’t Official Test: A Proposal for the Treatment of Factual Info.
Under the Fed. Deliberative Process Privilege, 49 DUKE L.J. 561, 563 (1999).

%7 See United States v. Nixon, 418 U.S. 683, 709 (1974).
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“[t]he very integrity of the judicial system and public confidence in the system depends
on full disclosure of all the facts, within the framework of the rules of evidence.”*®

By not revealing material to Menasha that was disclosed to other consenting
parties or even the court for an in-camera review, Menasha was deprived of material that
could have been crucial to its defense of CERCLA liability allocation. One can only
speculate what encompassed those 440 documents not discovered in discovery. This
conclusion is not made lightly; rather, it voices concern that the judiciary avoided its
checks and balances responsibility when given push back by the DOJ during litigation.

Although neither court found it necessary to review the documents at issue in the
Menasha litigation, it raises awareness of the detrimental impacts the asserted privileges
are likely to have in similar circumstances. The system should avoid at all costs creating:
(1) a reduced likelihood that the litigant will win a case that, absent the privilege, would
have been decided in his favor; (2) a lessened likelihood that he will secure a settlement
consistent with the true strength of his claim; and (3) an increase in the cost of litigation;
and in the event he loses, a weakened sense that he was treated fairly by the justice
system. One might object, arguing that because this is a privilege and courts already take
these issues into consideration, it does not function in a way that affects the outcome of
litigation.

In a broader sense, secrecy among the executive branch has negative impacts on
the power and effectiveness of the American citizenry’s trust that is far more reaching

than either of the Menasha courts addressed. Because of the underlying FOIA issues in

this litigation, it is important to remember that FOIA requires every federal agency to

368 Id
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make a wide range of information and agency records available to the public.*®°
Allowing documentation to be hidden without even an in-camera review by the court is
troublesome. First, it deprives citizens of information that they may need to successfully
advocate their interests, which is the central principle underlying FOIA.*"® The general
deliberative privilege may reduce the level of information accessible to citizens on the
executive branch’s real operation, on government officials’ competence or character, and
on the degree to which the government addresses citizens interests.*”*

Having a general deliberative privilege may lower the sense of accountability of
government officials. By protecting a broad definition of deliberations, government
officials may not have adequate oversight of their “secret” decision-making process. As
evidenced by laws like FOIA, the American public wants a transparent government.
Without some semblance of accountability, people fear government officials will take
advantage of their position and the broad concept of the deliberative privilege. This
raises the concern that a government official will replace the interests of the American
public with his self-interest of personal gain.*’*> Further, this failure to conduct an in-
camera review raises concerns about the precedent it sets; it circumvents the concept of
open government and holding governmental officials accountable. In this case, Menasha
voiced concern that private PRPs were not treated equally to federal PRPs. In an effort to

resolve the issue, they requested disclosure of communication between ENRD attorneys

and federal PRPs regarding the proposed consent decree. Their request was denied by

%95 U.S.C. §552(a)(2009).

%70 see Gerald Wetlaufer, Justifying Secrecy: An Objection to the Gen’l Deliberative Privilege, 65 IND. L.J.
845, 892 (1990).

%1 See id. at 892-93.

%72 see Gerald Wetlaufer, Justifying Secrecy: An Objection to the Gen. Deliberative Privilege, 65 IND. L.J.
845, 893 (1990).
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virtue of the appellate court’s decision and no one will know the substance of the
documented communication at issue.

The attorney-client privilege was also raised and superficially addressed by the
district and appellate courts in Menasha. Despite the courts’ avoidance, it is worth
addressing and asking how it should apply in the future. Many commentators simply
assume that a weak attorney-client privilege in the government context would lead to an
unacceptable chilling of communications between government employees and
attorneys.®” This was also a concern raised by the appellate court in Menasha. Based on
interviews she conducted, professor, Nancy Leong*"* concluded that even though
attorneys reported that government officers occasionally communicated an overall
concern for confidentiality, an absolute privilege was not authoritative in the decision to
divulge information.®”® Several attorneys viewed the privilege as qualified, nonexistent
under applicable laws, or ambiguous because of other factors, nonetheless the
government officers they represented continuously communicated with outward
openness.’® Basically, the continual capacity of government attorneys to represent

clients and the absence of any serious obstacle to communication demonstrates that the

%73 See, e.g., Todd A. Ellinwood, ““In Light of Reason & Experience”: The Case for a Strong Gov’t Att’y-
Client Privilege, 2001 Wis. L. Rev. 1291, 1321, 1325 (2001) (believing that if the privilege cannot be
assured, there will be a “chilling effect”); Adam M. Chud, Note, In Defense of the Gov’t Att’y-Client
Privilege, 84 CORNELL L. REV. 1682, 1690 (1999)(stating that a client will not necessarily reveal
information to the court without protection of the attorney-client privilege); John D. Whitley, Comment,
Protecting State Interests: Recognition of the State Gov’t Att’y-Client Privilege, 72 U. CHI. L. REV. 1533,
1535-37 (2005)(believing that the attorney-client privilege encourages disclosure by clients, therefore
furthers public policy).
%74 Nancy Leong is currently an Assistant Professor at University of Denver’s Sturm College of Law. Prior
to that, she practiced First Amendment law and taught at several law schools, including the William &
Mary School of Law, and published several scholarly pieces that focus on constitutional rights,
antidiscrimination law, and judicial decision-making. See Sturm College of Law, Faculty Profile, Nancy
Leong, http://www.law.du.edu/index.php/profile/nancy-leong (last visited June 22, 2013).
3% Nancy Leong, Att’y-Client Privilege in the Pub. Sector: A Survey of Gov’t Att’ys, Working Paper 1125,
37(2 (bepress Legal Services) (March 13, 2006), available at http://law.bepress.com/expresso/eps/1125.
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instrumental concerns offer little support for an absolute government attorney-client
privilege.®"

It remains unclear whether reduced confidentiality truly diminishes government
employees’ willingness to divulge information to government attorneys because it has
never been truly tested.®’® However, it seems reasonable to conclude that the amount of
concern for the privilege fluctuates from one government employee to the next and from
one agency to another. For example, in a complicated Superfund litigation like Menasha,
there were numerous government agencies identified as PRPs. Inevitably, they discussed
the commonalities and issues involved. Realistically, they would not consider potential
conflicts of interests with other agencies as they answer to the same ultimate supervisor,
the President.

If the district court’s position and reasoning regarding adversaries within the
government was accepted by the Seventh Circuit or by another circuit court at a later
date, it may impede genuine and candid communication among federal agencies within
the executive branch. Some may argue that the district court’s finding undermines the
administration of due process and the purposes of environmental statutes like CERCLA.
However, only time will reveal that.

Further complicating the discussion, it is important to recognize that government
attorneys do not have the independent obligations to their clients that private attorneys
have.®”® Even though government attorneys advocate zealously for the interests of
agencies and the government officers they represent, government attorneys’

responsibilities to the general public always sets a tone, at times influencing the method

377 Id
378 Id
379 Model Rule of Professional Conduct, Rule 1.13 ¢cmt. 9.
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in which they represent their clients.®® Even if the government might be somewhat
disadvantaged compared to private parties in specific circumstances, many attorneys
stressed that this was simply a cost of the openness crucial to quality legal representation
in the public sector because public scrutiny is an essential component of their role.*
Another issue is whether every government attorney embraces the unitary executive
theory regarding a single client or aligns themselves with a deeper loyalty to the
individual agency they work for when representing their client.

Applying the district court’s ruling to a broader context, it may present a
foreshadowing of future conflicts in other circuits, potentially spreading its impact
beyond the DQJ, its attorneys, and government agencies. If the district court’s logic
regarding adverse parties and conflicts of interest is applied to non-governmental entities,
it could have significant impact on non-government PRPs. For example, it raises the
question of whether the district court’s analysis could be applied to businesses with
several operating entities named individually in a multi-party environmental proceeding.

If the district court’s analysis accepted by another jurisdiction, then a multi-
layered entities’ affiliation alone (multiple subsidiaries within a larger corporation) may
not be enough to protect their communication with one another when a third party asks
for “privileged” information during the discovery process of litigation. Although rejected
at the appellate level, the district court’s decision in Menasha appeared to conclude that
all a court needed to find was an adverse interest in the litigation. And once that was
established, all asserted privileges were waived. The district court did not define adverse,

which raises the question of what type of standard should be applied.

%0 Nancy Leong, Att’y-Client Privilege in the Pub. Sector: A Survey of Gov’t Att’ys, Working Paper 1125,
28 (bepress Legal Services) (March 13, 2006), available at http://law.bepress.com/expresso/eps/1125.
%81 1d. at 26.
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Although the district court’s decision was overruled, Menasha is not over. The
appellate court, much like the district court, narrowed Menasha to a specific issue it
wanted to address and ignored the other issues. In its opinion, the appellate court
appeared confused by Menasha’s rhetoric and alternative positions: government waived
its attorney work product privilege because EES and EDS are adversaries versus EES and
EDS are conspiring against Menasha and other PRPs in efforts to lessen the agencies’
liability. Rather than considering them as parallel or even complementary arguments, the
appellate court found them to represent a paradox, therefore refusing to give Menasha’s
position any merit.

Further, the appellate court focused exclusively on the work product privilege
argument raised by the DOJ and ignores all other common law privileges raised,
including attorney-client privilege, deliberative process privilege and FOIA’s Exemption
7(A).**? Ultimately, the appellate court over-simplified the issue: by virtue of having the
same chain of command, EES and EDS are not adversaries, therefore they share work
product for their singular client, the United States. This simplistic approach is
problematic. Not just because the court avoided addressing the other legal concepts that
were raised, but because the court took the big government’s word for it rather than
determining how the DOJ litigates environmental cases and addresses conflicting agency
and PRP interests in practice. Both courts failed to ensure that the executive branch was
held accountable, which is a crucial role the judiciary plays in America’s separation of

powers.

%2 Menasha Corp. v. Dep’t of Justice, No. 12-1720, 2013 U.S.App. LEXIS 3521* at 17 (7th Cir. Feb. 20,
2013).
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IX. Conclusion

During the course of Menasha’s litigation, multiple privileges were raised —
attorney-client, work product, and deliberative process privileges in addition to the
exemptions under FOIA. Both the district and the appellate courts avoided analyzing
most of them, limiting their written opinions to the narrow position they felt fit their legal
conclusion most succinctly. Although their efforts appeared to simplify the issues
involved, they merely swept the conflicts under the rug, which is problematic. Menasha
raised more than just a theory that multiple agencies were colluding to divide liability
among PRPs at the Superfund Site. Menasha represents a concern for trusting historical
precedent and buying the DOJ’s “trust us” argument when it comes to litigating not only
environmental cases, but other federal cases as well.

Much like the concern the appellate court had with the far-reaching
precedent the district court’s finding (that EES and EDS represented adverse agency
clients) would have, the government’s unchallenged concept of the unitary executive
should also be re-evaluated. In this case, one finds the appellate court’s logic reasonable
—in practice, EES and EDS regularly litigate environmental cases together pursuant to
DOJ policy. They share a common boss albeit their section goals are anything but
identical. It is difficult to imagine how federal agency PRPs could ever share the same
goal or mission as the enforcing agency. The typical response is that with the common
supervisor at the AAG level, the adverse interests and conflicting missions of EES and
EDS can be balanced at the upper echelons. But — truly, how can a common supervisor
truly balance the adverse interests and conflicting missions without substituting his

biased interests for those of the agency or the government as a whole? Looking to Nixon,

7



if the President cannot be trusted or unchecked, how can one of his subordinates be
trusted?

The American system created checks and balances between the three branches of
government for this very concern. It is troublesome that the courts in Menasha addressed
these concerns so superficially. Because these issues were raised at trial, the judiciary
was in an excellent position to ensure that individuals within the executive branch
(specifically agency representatives and DOJ attorneys involved) were held accountable
and address Menasha’s conflict of interest concerns. The district and the appellate
courts’ failure to determine whether an actual conflict of interest between EES and EDS
attorneys existed prior to making their rulings is problematic. Both courts had the
obligation to ensure the executive branch was following the tenants of the law, but
instead made assumptions without conducting an in-camera review of the evidence in
dispute. They could have succinctly resolved the issues, but instead let them linger.

Additionally, despite the federal government’s heavy reliance on the unitary

d%2 — how

executive theory, Menasha raises the same concerns Modesto Irrigation raise
far will the unitary executive theory go? Further, how does the unitary executive theory
distinguish and prioritize competing interests? Unfortunately, both courts in Menasha
failed to explore the issue of when one federal interest trumps another. Even in a
CERCLA context, the different agencies and their legal counsel (at EES and EDS) will
have conflicting priorities. For example, the appellate court in Menasha raised the

inevitable conflict between the EPA and Corps of Engineers, yet did not pursue it when

the DOJ avoided addressing it directly during oral argument.

%83 Modesto Irrigation Dist. v. Gutierrez, 2007 U.S. Dist. LEXIS 21949, at * (E.D. Cal., Mar. 9, 2007).
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As the government, the DOJ is at the mercy of open government expectations,
thus a reduced expectation of privacy. The DOJ, like a corporation, can only act through
its client. Yet the DOJ’s client cannot always simply be identified as the United States,
the big government, in all cases. To whom does the DOJ ultimately answer: the agency
in that particular CERCLA litigation, the executive branch, the big government, or the
public? The answer is much more complicated than the DOJ’s asserted unitary executive
theory. Further, the federal government should re-evaluate the effectiveness of its
reliance upon the unitary executive theory. The government should also evaluate the
effectiveness of the way the DOJ litigates environmental cases, especially when working
jointly with multiple agencies with conflicting agendas.

In the specific circumstances of Menasha, the judiciary was in the best position to
ensure the agencies were fulfilling their required mandates. Both courts failed when they
did not recognize the necessity of conducting an in-camera review. In an in-camera
review, the district court could have identified the nature of the documents withheld by
the DOJ and, rather than take their word for it, identified whether they were true issues.
If unsatisfied with the absence of an in-camera review, the appellate court could have
remanded it back to the district court. Both courts in Menasha sidestepped their
responsibilities of holding the executive branch accountable and no one will know what
the real issue in Menasha is since no in-camera review of the documents at issue were
conducted. This inaction goes to the heart of American citizens’ desire for a transparent
government. Ultimately, the client is the citizenry of the United States and with that
comes additional checks and balances. And rather than follow the lead of the Menasha

courts, the judiciary needs to embrace its role of keeping the executive branch in check.
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At trial, Menasha attempted to address these concerns by suggesting the DOJ
adopt a completely new process and organizational structure to protect agencies and the
American public from potential conflicts of interest. Both the DOJ and the appellate
court balked at this seemingly impossible and expensive alternative to the unitary
executive theory and DOJ litigation policy. By the very nature of the federal
government, conflicts of interest are inevitable. For example, consider ERND’s
representation of agencies within the CERCLA context. On its face, representing the
enforcing agency (EPA) and potentially responsible federal agencies with conflicting
missions raises questions of the DOJ’s ability to streamline conflicting agency interests.

Although the founding fathers recognized value in creating the unitary executive
theory, it should not be overly broad without any type of oversight or accountability.
Rather, much like the Supreme Court in Nixon recognized, there should be a narrower
application of it. Such an application should recognize that the unitary executive theory
is still a viable concept, yet its power needs to be further reined in to ensure that the
government is transparent and adverse interests within the government are addressed at
the earliest opportunity. Clear conflicts within federal agencies should be taken up within
the lowest level or branch of government. For example, in CERCLA cases, the apparent
conflict of interests within agencies should be dealt with before reaching the judicial
branch. As much as possible, the conflicts should be resolved by neutral decision-makers
without any vested interest in the outcome.

In Menasha, it appeared that the DOJ wanted the courts to blindly accept the
unitary executive theory, which the appellate court did. However, accepting the theory’s

broad “single client” rule is extremely dangerous. Depending on who exercises the
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executive power in a particular situation, individual government agencies’ interests may
be injured or completely disregarded without any type of oversight unless litigated at
trial. That result inevitably impacts the overall interests of the United States, the sole
client under the unitary executive theory. Further, this approach to the unitary executive
theory contravenes the concept of transparent government that American citizens desire
and deserve.

If the President is to truly possess all of the executive power, he must be able to
trust his inferior officers or agencies making policy decisions on his behalf. It is
extremely difficult for a single person (the President) to ensure this accountability alone.
Because agencies collectively represent the United States, there should a vehicle by
which all of their confidentialities and interests are protected. Just having DOJ attorneys
speak to whomever they desire within the executive branch under the guise of the unitary
executive theory is insufficient. Whether intended or not, DOJ attorneys’ actions may
compromise individual agencies’ positions. Because of this legitimate concern, the
executive branch should have its own vehicle for checks and balances rather than wait
until a dispute goes to trial. In the context of settlement negotiations like Superfund
litigation, a neutral panel outside the DOJ supervisory chain of command should review
and critique proposed consent decrees.

Specifically, the President should appoint a neutral multi-person arbitration panel
to review and critique proposed consent decrees early enough in the process to ensure
that all of the agencies’ conflicting interests are addressed rather than a single
government official, agency, or DOJ attorney sanction the appropriate final consent

decree. Once finalized, the panel should also examine the final consent decree before its
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filing at the district court. This alternative better protects agencies from waiving
confidential and deliberative material; ensures agencies’ conflicting interests are heard by
a panel without a vested interest in the outcome; and balances the American public’s need
for a transparent government. Giving a neutral arbitration panel this power addresses
many of the concerns voiced in Menasha while preserving the core of the unitary

executive theory, which appears essential to an efficiently-run government.
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