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Abstract

National Security and Wind Farms: Can They Co-&Xis

In 2010, President Barack Obama developed his hti®ecurity Strategy
(NSS), which included the goal of developing cleaergy resources for both
environmental and national security reasons. Fesalt of this objective and supporting
federal initiatives, wind energy projects such asdifarms are on the rise. While the
switch to alternative wind energy stands to imprtheenation’s energy security, it has
the potential of adversely affecting another natl@ecurity aspect - military security.
Wind farms create electromagnetic fields that fieterwith military radar systems.
Similarly, they are physical obstacles on militéining routes. This threat presents a
dilemma — a clash between two national securigrasts.

Although the DOD has attempted to mitigate thesdlpms on its own, two high
profile wind energy projects resulted in congresalonvolvement. Notwithstanding
legislation passed by Congress, there are stiiéderal mandates that insure against
wind farms adversely impacting military security.

This paper outlines the two national securityrests and the impact that wind
turbines have on military security. It will procin argument for a federal mandate that
ensures that national security is not impairedheyincrease in wind farms and conclude

with a model for such legislation.
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l. INTRODUCTION

The United States currently relies heavily on fofssls’ to generate its
electricity? Fossil fuels such as coal or crude oil are butngatoduce steam, which
electric utilities use to generate electricityBurning fossil fuel is the largest source of
emissions of carbon dioxide, which is one of theeghouse gases that contribute to
global warming® Burning coal also has health impacts due to sdifoxide, nitrogen
oxide, particulates, and mercury emissions. Intemtg fossil fuels are non-renewable
sources of these fuels are deplefinginally, the United States does not have an
abundant domestic source of crude oil; thereforedepend on foreign oil to generate
electricity® In recent years significant impacts on our nasi@eonomy as a result of
fluctuations in oil prices, as well as the harnganlironmental effects of fossil fuel
consumption has led to concerted efforts to seskndr, renewable alternativess part

of his 2010 National Security Strategy (NSS), Rlest Obama set a goal to develop

! Fossil fuels are created by the anaerobic decoitigosf the remains of prehistoric
organisms (plants and animal$jossil Fue] ScienceDaily.com,
http://www.sciencedaily.com/articles/f/fossil_fugin (last visited June 1, 2013).
Burning fossil fuels allow them to be convertecteergy (e.g., crude oil, coal, natural
gas, or heavy oils)d.

2 Donald zillman, Mary E. Walta & Inigo del Guayo €illa, More than Tilting at
Windmills 49 WASHBURN L.J., Fall 2009, at 1.

3 American Petroleum Institut€acts About Fossil Fueléttp://www.api.org/oil-and-
natural-gas-overview/classroom-tools/teaching-téaiss-fossil-fuels (last visited June
12, 2013).

* Fossil Fue] supra note 1.

® Zillman et al., supra note 2, at 3.

®1d. Wind is primarily used to replace coal and naltgas for electricity generation
since most of the oil is used for gasoline for autbiles rather than electricity
generation. However, as the nation turns to a releerified vehicle fleet, wind will
increasingly be used to displace oil as a tranafiort fuel. There also may be other
places where wind will displace oil including sosraall scale electric generation that
currently uses oll.



clean, renewable energy that can unbind us froeidoroil and preserve our plarfet.

Renewable energy sources replace fossil fuelsenigrgy from on-going natural
processes, such as sunshine, wind, flowing wateligdical processes, and geothermal
heat flows® Renewable energy is better for the environmieresthe process for
converting these sources into energy do not createy of the harmful emissions that
result from converting fossil fuefs Lastly, there is an abundant domestic source of
renewable energy within the United Stat&sWind power is one of the most promising
new renewable energy sources that can replacé foskgenerated electricit-

Wind is a form of solar enerdy. The heating of the atmosphere by the sun, the
rotation of the earth, and the earth’s surfaceirtarities cause windS. The process by
which the wind is used to generate mechanical pawetectricity is called wind energy
or wind power** Wind power is generated by using the naturalluoing energy of the
wind for practical purposes like generating eleityi *°

Wind turbines capture the kinetic energy in thedyiconverting it into electrical

" The White HouselNational Security Strategy 12010) [hereinafte2010 National
Security Stratedyavailable at
www.whitehouse.gov/sites/default/files/rss_viewational_security _ strategy.pdf.

8 Renewable EnergycienceDaily.com,
http://www.sciencedaily.com/articles/r/renewablesrgy.html (last visited June 12,
2013).

°1d.

%d.

d.

12U.S. Department of Energy [hereinafter DOEhergy Efficiency & Renewable
Energy,http://www.eere.energy.gov/wind/wind_how.htmI (lastited June 12, 2013).
g

15U.S. Department of the Interior Bureau of Land Mgeraent [hereinafter BLMMWind
Energyhttp://www.blm.gov/wo/st/en/prog/energy/wind_engerhgml (last visited June
12, 2013).



energy™® Wind turbines consist of a tower with either tarthree wind blade¥. They
are usually located 300 feet or more above thé'sasstirface, where wind is faster and
less turbulent® Wind turbines in the United States are typicttly horizontal-axis

variety with three blades. (See Figure #1).

Figure 1: Wind turbine and blad@s

Turbines come in three sizes: small, medium, argef® Large wind turbines
are grouped together into wind farms to provideklmdwer to consumers. Wind farms

can consist of anywhere from fR7eto over a thousand turbines connected to theyutili

1 DOE, supra note 12. The wind turns the blades;wépin a shaft, which connects to
a generator and makes electricitl,

17BLM, supra note 15.

8 4.

9 Rich EldredBarnstable wins lawsuit: FAA Cape Wind Approvak@urned The
Register (October 28, 2011),
http://www.wickedlocal.com/brewster/news/x1138514/@arnstable-wins-lawsuit-and-
overturns-FAA-Cape-Wind-approval-ck-Cape-Wind#ax2H8Z2y8.

20 DOE, supra note 12. Turbines are measured bylehwl of electricity output. Small
turbines generate below 100 kilowatts (kW), utikiyale turbines generate from 100 kW
to as large as several megawatts,

?L1d. wind turbines are connected to utility gridgitstribute electricity to consumers,
id.

22 Alliant Energy Kids, Wind Power,
http://www.alliantenergykids.com/EnergyandTheEnvironment/RenewableEnergy
/022397 (last visited June 26, 2013).



grid, providing electricity when the wind blo3.(See Figure 2).

Figure 2: Shepherds Flat wind f&fm

Wind turbines can be sited on land or placed offshw large bodies of water like
oceans and lakeés. The process of determining where to constrweina farm is known
as the wind farm siting process. First, developersstruct meteorological towers or
“met towers,” which are wind measurement systemgyrospective sites to measure
wind velocity?® The data collected allows the developer to deétewhether the site is
viable for a wind turbine farfi. Once a site is determined to be viable for adwin
turbine farm, a developer will begin the processaistructing a wind farm. The siting
process also requires the developer to obtain gathorizations and permits from
various governmental entities, as | will explairPiart IlI.

Wind power is one of the most promising new enexgyrces capable of

21d.

24 Wikepedia, http://en.wikipedia.org/wiki/Shepherfigat Wind_Farm (last visited June
9, 2013).

%5 DOE, supra note 12.

26 American Wind Energy Association [hereinafter AWEAWEA Wind Energy Siting
Handbook (Feb. 2008),

http://www.awea.org/sitinghandbook/downloads/awéag handbook_feb2008.pdf, at
"l



replacing fossil fuel-generated electricify For over a decade, wind energy has been the
fastest growing energy technology worldwitfeIn the United States, wind-generated
electricity grew by 400% from 2000-2089.In 2012, wind energy was the number one
source of new U.S. electricity generating-capatfatythe first time3* Wind energy has
engendered interest due to its many benefits. &tgag of wind energy claim numerous
advantages of wind compared to fossil fuels, iniclgeénvironmental, economic, and
national security benefits.

Wind'’s environmental benefits are derived from fiet that it is a clean,
renewable fuel sourcg. Still, wind energy only accounts for 2.3 perceftotal U.S.
electricity supply** The American Wind Energy Association (AWEA) predithat if
we increase our nation's wind energy capacity tpet@ent by 2030, it would reduce
greenhouse gas emissions, conserve water, lowatahgis prices, expand
manufacturing, and generate local reventies.

Economically, wind energy is one of the lowest-pdecenewable energy
technologies available todd$. Thanks to new advances in technology aimed at

improving wind turbine performance, wind energysts have been cut down by more

28 Elizabeth Burleson\ind Power, National Security, and Sound Energydypl7
PENN. ST. ENVTL. L. REV. 137, 139 (2009).

29 AWEA, U.S. Wind Industry Fourth Quarter 2012 Market Rep@lanuary 30, 2012),
http://www.awea.org/learnabout/industry _stats/indew (last visited February 24,
2013).

30 Burleson, supra note 28, at 137.

31 AWEA, supra note 29.

32 patricia E. Salkin & Ashira Pelman OstroBgoperative Federalism and Wind: A
New Framework for Achieving Sustainabili7 HOFSTRAL. REV. 1049,1056 (2009).
%3 DOE, supra note 12.

34 BLM, supra note 15.

35 AWEA, 20 Percent Wind Energy by 20@@ay 2008),
http://www.awea.org/learnabout/publications/upl@&glercent_Wind_factsheet.pdf.
% DOE, supra note 12.



than 80 percent during the last 20 ye4rén 1980, wind energy costs average over 55
cents (current dollars) per kilowatt-hour (kWH). Today, wind energy projects cost
between 4 and 6 cents per kilowatt-hour, dependpamn the wind resource and project
financing of the particular projetl.

Wind energy also stands to improve energy secuBince the 1970s, the United
States’ dependence on foreign oil increaeth 1980, the price of oil skyrocketed to
$105.84 per barréf: The price decreased over the subsequent yeamsging $25.00
per barrel until 2008 when the price of oil shotta$98.58 per barréf. The price of oil
currently averages $80.00 per bafreln fact, the nation’s recent economic downturn is
attributed in part to the 2008 oil price incre&$éThis impact to our nation’s economy
not only revealed that our nation did not produearly enough oil and gas to meet its
consumptive needs, but it also demonstrated honevable the U.S. economy and way
of life were to the whims of those who control vebdil supplies and its pricé3. On the
other hand, wind is a domestic source of energabimdant supply in the United

States'® Indeed, recent studies show that the centraledrfitates is home to the greatest

37BLM, supra note 15.

3 Department of Energy,arge Wind Technology,
http://www.eere.energy.gov/wind/large_wind_tech Intiast visited June 12, 2013).

% |d. See also AWEAWind Power is Good for America
http://www.awea.org/learnabout/publications/upl@adéricanWindpowerBrochure.pdf
(last visited June 1, 2013).

0 salkin et al., supra note 32, at 1061.

*1 Tim McMahon,Historical Crude Oil Prices (Table)nflationData.com (April 16,
2013), http://inflationdata.com/Inflation/InflatioRate/Historical_Oil_Prices_Table.asp.
42

0g

4 Zillman et al., supra note 2, at 3.

®1d.

“° DOE, supra note 12.



wind energy potential in the worfd.

To understand the nature of the competing natiseealrrity interest, Part Il of this
thesis provides background on the National Secéatycy and how President Obama’s
National Security Strategy incorporates both theettgpment of clean renewable energy
and military security. Part Il outlines the curtgrocess for siting wind farms,
highlighting the limited consideration that the ukgory process gives toward preserving
military security. Although military security encpasses all of the DOD components,
this thesis focuses primarily on the Air Force, NlHCOM and NORAD. To illustrate
the impact that wind turbines have on military sgguPart IV discusses three situations
wherein wind farm projects interfered with DOD adtes. Part V, describe Section 358
of the lke Skelton National Defense Authorizatioct ;ANDAA), which revamped the
DOD'’s process for reviewing renewable energy ptsje€inally, Part VI presents the
argument for federal law that will centralize thma/farm siting process that guarantees
consideration of both energy and military secuaityl proposes a model for such
legislation.

II. U.S. NATIONAL SECURITY POLICY

In order to understand the relevance of natioealisty in relation to wind farms,
it is important to understand our nation’s secupityicy and the role that wind farms play
in that policy. This paper will start with a brigiscussion on how national security
policy is developed and then | will outline the @t policy in relation to military and
energy security.

The Executive Branch formulates the United Stategional Security Policy. At

47 Zillman et al., supra note 2, at 4.



the pinnacle of this system is the presidfwho is assisted by relevant executive branch
agencied? The president articulates his top security cameér his National Security
Strategy (NSS). As part of his 2010 National Skg8trategy, President Obama
announced both military and environmental goalsafiiieving national security.

A. Military Security

The NSS recognizes the Armed Forces as the coonersf our nation’s
security>® As the principal defense policy advisor to thediient of the United States,
the Secretary of Defense is responsible for exeguhe President’s military security
goals®? In turn, the mission of the DOD is to provide itaily forces to deter war and
protect the security of our countty. The DOD equips and trains its forces through its
military branches: Air Force, Army, Navy, Marines, and Coast Guard.The
primary job of the five Services is to train andigxtheir personnel to perform
warfighting, peacekeeping and humanitarian/disastsistance tasks.

The DOD also consists of unified combatant commahaisare the direct link
from military forces to the President and the Seyeof Defens&® The Secretary of

Defense deploys troops and exercises military palreuugh his unified combatant

“8 Dennis M. Drew and Donald M. Sno@rand Strategy Actors and Institutigris Air
Command and Staff College Distance Learning VerSidn National Security 192, 193
(AU Press 2008). The president’s authority to folaie such policy is both
constitutional, as stated in in article Il, sectibof the Constitution, and politicadl.
“91d. These executive agencies are organized aroumbblimited to those advisors
and agencies named by the National Security AtBdf,id.
0 The White House, supra note 7.
>Hd,
2 U.S. Department of Defense, www.defense.gov {isited on June 12, 2013).
53

Id.
**|d. See alsp10 U.S.C. §101(a)(4) (2013) (lists the brancHes® military).
55

Id.
01d.



commands’ This paper will limit discussion to the NortheBommand or
NORTHCOM. NORTHCOM oversees the homeland defefhsleeocontinental United
States® NORTHCOM often works with the North American Aspace Defense
Command (NORAD) to fulfill their homeland securityssion. NORAD is a U.S.-
Canada bi-national command charged with the missi@erospace warning and
aerospace control for North America.

The Services fulfill their “train and equip” missidn part through the use of radar
and designated military training areas. To ilatg how the Services accomplish their
mission using radar and military training areasilll discuss the environment at Seymour
Johnson Air Force Base (AFB) in North CarolfiaSeymour Johnson AFB is home to
the F-15E Strike Eagle. The F-15E Strike Eagkmigll-weather, multi-role strike

fighter jef* which is equipped with the APG-70 radar sysfém.

>"1d.

8 d.

*9 North American Aerospace Defense Command [herinAfORAD], www.norad.mil
(last visited June 12, 2013).

% Note that Part IV will provide a comprehensivecdission of military radars and
training routes and the impacts that wind turbim@ge upon them.

®1 Lieutenant Colonel David Evanassessment of Wind Turbine Impacts Bririgghter
Wing F-15E Low-Altitude Trainin@2012), available at
http://www.seymourjohnson.af.mil/shared/media/doentfAFD-120911-075.pdf. The
F-15E is the only remaining fighter within the D@at is required to maintain a low-
altitude combat capabilitygi

%2 1d.



www.r-15estrikeeagle.com & US Air Force www. f-15estrikeeagle.com

Figure 3: The APG-70 radar in the F-15E StrikelE®g
This radar system is a terrain following (TF) ratteat enables low-altitude, high-speed
penetration and precision attack day or night,iarall weather condition& The APG-
70 radar system allows aircrews to detect grourgkta from long range. During
combat, the radar system allows the pilot to detacget and engage air targets while the

weapons system officer designates the ground t&tget

%3 United States Air Force [hereinafter USAFjctsheet: F-15E Strike Eagle
http://www.af.mil/information/factsheets/factshesp?id=102 (last visited June 12,
2013).

® Evans, supra note 61. The F-15E is the only reimgiiighter utilizing TF radar in this
capacity,id.

®1d.

®d. In 2012, Seymour Johnson AFB opposed a planristoact 49 wind turbines 498
feet above ground level within 15 nautical milesolitary training routes designated for
F-15E Strike Fighter training. Part of the reasothat the proximity of the proposed
wind farms threatened to interfere with the radsaduto track the F-15E Strike Fighter’s
practice run. The main reason for the objectios lecause these wind turbines posed
serious obstacles to these high-speed fightersadilneir height and proximity to military
training routesid.

10



AN/APG-70 Radar Altitude Coverage
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At 50 nm radar beam coverage of two bar scan is approximately 18,000 ft

Copyright © 2006 Lutz Gretschel www.f-15estrikeeagle.com

Figure 4: An illustration of the APG-70 radar befiom the F-15E Strike Eadle

Seymour Johnson AFB is also home to the only F3&kke Eagle training unit
in the U.S. Air Forc&® Due to the aircraft’s unique capability and missithe training
squadron conducts low-altitude training at 500 &d®ive ground level, both day and
night®® In order to accomplish its training, Seymour EH#mAFB requires a unique
combination of low-altitude airspace, which corsist several areas that are designated
as restricted areas, military training routes (M)Y;Rs&d military operation areas
(MOASs).”® This dedicated airspace ensures optimal trainimglitions’*

NORTHCOM and NORAD also use radar to complete timgsions. Both
organizations are responsible for defending theddinStates’ borders by detecting
threats that enter our airspace, including aircrai$siles, eté? Long-range radar

systems are used to fulfill this task. These mdaust rapidly discriminate among

°71d.
%% 1d.
*1d.
O1d. Seymour Johnson AFB maintains and manages Restrrea R-5314, 13 MTRSs,
and 4 MOAsjd.
71
Id.
"2 NORAD, supra note 59.

11



targets, calculate their launch and impact powdBdate targets and perform other
requirements to protect our bordéts.

B. Energy Security

Prior to taking office in 2009, President Obama enadalear that increased use of
renewable energy was a high priorifyThen President-elect Obama proposed the “Top
10 Energy and Environment Priorities for the Obakdaninistration and the 1
Congress.” This was later dubbed the New Energy for Amepieen.’® This
progressive agenda included investing in cleanggnas part of an economic recovery
plan, establishing a national renewable electrigiygram, establishing federal energy-
efficiency resources standards, and investingearclenergy research, development and
deployment.” The President’s plan established national gdgisariucing 10 percent of
the nation’s electricity from renewable source2B¢2 and 25 percent by 20%5.

This energy policy recognizes the importance o&itng a clean energy economy
to achieve several objectives: increase our natipmosperity, promote energy security
(or energy independence), and slow the pace ofglearming’® As discussed above,
the nation’s economy has been adversely impactettdstic fluctuations in oil prices.

Achieving independence from foreign oil would elivaie the negative impacts to our

1d.

4 Daniel J. WeissPresident Obama’s Clean Energy Progress: How the T®Energy
Priorities Fared During His First TermnCenter for American Progress (January 9, 2013),
http://www.americanprogress.org/issues/green/réait8/01/09/49187/president-
obamas-clean-energy-progress-how-the-top-10-enanigyities-fared-during-his-first-
term.

> d.

®1d.

d.

"8 The Office of the President-Eledthe Obama-Biden Plan,
http://change.gov/agenda/energy_and_environmemdaggast visited June 13, 2013).
¥ Salkin et al., supra note 32, at 1056.

12



nation’s economy by adverse changes in the oilgtrgiuthereby increasing our Nation’s
prosperity and promoting energy security.”

The Obama administration advanced its energy agémdagh various executive
initiatives. One of his most significant achievertsecame on February 13, 2009 when
Congress passed the American Recovery and Reineestat (Recovery Act). The
Recovery Act included unprecedented investmentte@n energy, providing $90 billion
in grants, tax incentives, and loan guaranteetirtaukate clean energy developméht.

The Recovery Act also extended the Renewable kd#gtProduction Tax Credit
(PTC) for three year¥ The PTC was introduced in the Energy Policy Act292 as a
corporate tax credit for several renewable sourmading wind®* Since its inception,
the PTC was expanded and extended several timmaggthmany different laws. The
Recovery Act’s extension of the PTC was renewedifather year as part of the 2013
fiscal cliff deal®® This was an important provision since this indentvas a significant

driving force in wind development in the United 8&%° Data indicates that wind

development remained highest while the PTC wadaoepprior to expiration, and lowest

8 his inaugural speech, President Obama reinfionie commitment to clean energy.
The President called upon Americans to “confrontdependence on foreign oil, address
the moral, economic and environmental challenggladal climate change, and build a
clean energy futureThe White Housef-act Sheet: President Obama’s Blueprint to
Make the Most of America’s Energy Resour(2812), http://www.whitehouse.go8ee
Salkin et al., supra note 32, at 1056.

81 Weiss, supra note 74.

4.

83 Union of Concerned Scientis®roduction Tax Credit for Renewable Energy
http://www.ucsusa.org/clean_energy/smart-energytsmis/increase-
renewables/production-tax-credit-for.html (lastitegd June 12, 2013).

84

=g
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when it was allowed to lap$€.

President Obama officially made the pursuit of cleanewable energy
alternatives a national security concern in 20IBe President stated that our nation’s
dependence on fossil fuels would continue to undesraur security and prosperity by
leaving our nation vulnerable to energy supplyutisions and manipulatiorfs. His goal
is to transform our energy economy by developirguelenergy technology, enacting
policies that encourage the private sector to acatd development of clean energy
technology, and investing in research of next-gatim technology® The President’s
security strategy views energy security as an inaobinstrument of power that
complements the use of military secufily.

State and federal policies reflect support of thesilent’s national energy policy.
Many states adopted standafdbat require a certain percentage of the energyhased
in the state to be from renewable energy souttd®egulated utilities focused primarily
on wind energy to meet such requireménts.

The President called upon federal agencies tobgakample when he signed an

% d.

8 The White House, supra note 7.

4.

891d.

% These standards are called Renewable PortfolimdStds (RPS) or Renewable Energy
Standards (RES). Salkin et al., supra note 32, at 8

%1|d. President Obama has also pushed for a federalathof at least 25% renewable
energy systems furnishing American energy need20B%. Although Congress has yet
to pass such a standard, President Obama was sfutéesncluding $14.5 billion in
efficiency investments in the Recovery Act and iisgUExecutive orders requiring more
federal energy efficiency. Wendie L. Kellingtdrederal Laws Affecting Local Land
Use Decision MakingSS001 ALI-ABA 541, 550. See also DepartmentefInterior,
Secretarial Order 3285 Renewable Energy Developtoetihe Department of Interipr
(March 11, 2009), http://www.blm.gov/or/energy/oppmity/files/order_3285.pdf.

%2 salkin et al., supra note 32, at 8.

14



Executive Order encouraging federal agencies tease use of renewable energy and
establish clean energy godfsThis included concerted efforts to site wind pot§ on
appropriate public land¥. Although DOD is the single largest consumer drgy in the
nation and the Air Force consumes more energydharother service, it has been
forward leaning in its efforts to “go greeft.”For example, in 2011, six percent of Air
Force energy consumption was from renewable soundgsh surpassed federal gods.
In addition, the Air Force is attempting to incredBis goal to 25 percent by 2025
through the more than 180 renewable projects oggmirunder construction as of
20127

Federal agencies involved in the wind siting precather developed or are in the
process of developing policies in line with theio@aél energy policy. On March 11,
2009, the Secretary of the Department of Interigmexd Secretarial Order 3285 (SO
3285), which declared the development of renewab&rgy as a priority for the
Department of Interiof> The Order supports President Obama’s goal dfimiij public

lands for renewable energy projettsAs a result of the National Energy Policy and SO

% This Order does not contain a number. The Whiedé Executive Order: Federal
Leadership in Environmental, Energy and Economidd®mance(October 5, 2009),
http://www.whitehouse.gov/assets/documents/2008&st#r _eo_rel.pdf.

% In his State of the Union address in 2012, thsiBent laid out a Blueprint for an
America Built to Last. Under this Blueprint, thepartment of Interior was committed
to issuing permits for 10 gigawatts of renewableegation capacity — enough to power 3
million homes — from new projects on our publicdarby the end of 2012. The White
House supra note 79.

% TSgt. Shad Eidsoi§ecAF Shares AF, DOD Energy Goals at Surténiguast 2012),
www.af.mil.

%®1d.

7d.

% Kellington, supra note 91, at 550.

%d. In 2012, the President set a goal to issue pefoits0 gigawatts of renewables on
public lands by the end of the ye&8ee The Executive Office of the Presiddinte
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3285, the Bureau of Land Management (BEXundertook efforts to evaluate additional
wind energy development on public lands and esthédl the Wind Energy Development
Program’* By 2011 the BLM approved 198 right-of-way progefir the use of public
lands authorizing wind energy site testing or depeient:®?

lll. THE CURRENT WIND FARM SITING PROCESS & NATIOAL SECURITY

CONSIDERATIONS

This section will discuss the current wind fariing) process relevant to potential
impacts on military readiness, illustrating theited consideration given to military
security concerns. This discussion will outline #iting process at the state and federal
levels, but will be limited to only those agenadiegolved when there is potential impact
to the military. The siting process is differeat bn-shore (land-based) and off-shore
wind farms. Since the United States has yet tatroat its first off-shore wind farm, this
section will focus on the siting process for onsghwind farms.>®

The wind farm siting process is not centrally regedl. When Congress enacted

the Energy Act of 2005, which preempts the locthgiprocess of some transmission

President’s Climate Action Plaf2013)[hereinaftei2013 President’s Climate Action
Plan], available at

www.whitehouse.gov/sites/default/files/image/presit? 7sclimateactionplan.pdf, at 7.
19 The Bureau of Land Management (BLM) is underDepartment of Interior (DOI).
BLM, New Energy for Americattp://www.blm.gov/wo/st/en/prog/energy.html flas
visited June 13, 2013). This agency manages mdezdeland than any other federal
agency that have significant alternative energepiidl,id. This gives the BLM a
leading role in fulfilling the Administration’s g¢sfor a new energy economy based on a
rapid and responsible move to large-scale produatfeolar, wind, geothermal, and
biomass energygdl.

101 Kellington, supra note 91, at 550.

1921d. Of these, 29 authorizations have a total irstiadiapacity of 437 megawatis,

193 This paper includes a discussion of Cape Wimpposed off-shore wind farm that
will be the first of its kind in the United Statence it is constructed.
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lines'®and all natural gas pipelines and terminals bytimg the Federal Energy
Regulatory Commission (FERES exclusive authority, it left the siting of energy
generating facilities, such as wind farms, at el government levéf® In addition to
the local government, the state and/or one or rfealeral agencies may be involved in
the siting process, depending on the circumstatfées.

A. State Process

In the United States, land use regulation has traditionally been a function of
local governments.198 Wind farms constructed on land are typically subject to local
zoning rules and policies.19? Thus in many states, local zoning authorities are
primarily responsible for approving the siting of wind farms.110 Consequently, the
process for obtaining a permit varies widely not only among states, but also within
each state.11! This is because most states delegated responsibility in some

manner!12 for siting wind farms to local governments (cities, towns, or counties).113

194 salkin et al., supra note 32, at 1058e alsd.6 U.S.C. §824p(a) (2005).

195 FERC “is an independent agency that regulatemthestate transmission of
electricity, natural gas, and oil.” Federal EneRpgulatory Commission [hereinafter
FERC],What FERC Doesvww.ferc.gov (last visited June 4, 2013).

198 salkin et al., supra note 32, at 1058e alsth5 U.S.C. §717b-1(c) (2005).

197 salkin et al., supra note 32, at 1065.
108 Id

109|d.
llOId

4.

112 Some states delegate complete responsibilityenditier states delegate partial
responsibility by establishing voluntary guidelir@smodel ordinances for use by local
governments or splitting responsibility based @ sif the project, with a state agency in
charge of siting larger scale wind energy factitiand local zoning authorities charged

with siting smaller scale projects, at 1066.
113
Id.
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However, some states have limited local government authority to unreasonably
limit wind farm development by excluding wind farms from a municipality.114

B. Federal Process

Whether a wind farm project is located on privgtécally, or state-owned land,
the potential impacts to resources such as wildhfger, and aviation may also trigger a
federal approval proces$¥ For example, a wind farm that would have an astveffect
on endangered species may result in federal revreler the Endangered Species Act.
Additional requirements apply when a wind farm pobjis located on federally managed
lands™*® When wind developers erect wind farms on fedgranaged lands, several
agencies may have jurisdictiot. This paper focuses on those federal agenciesrtapt
be involved when there is potential impact on mijtreadiness: the Bureau of Land

Management (BLM) and the Federal Aviation Admiratitn (FAA).

1. BLM

The Bureau of Land Management, an agency witterD@partment of Interior
(DOI) manages approximately 262 million acres dflpulands in the United States and
is responsible for the development of wind enesppurces on BLM-administered
lands™*® Developers who plan to construct wind farms onvBadministered lands must

obtain a right-of-way (ROW) from the BLM. This grtais required for meteorological

114 ]d., at 1067.

115 AWEA, supra note 26, at 4-2.

116 Id.

117 There are seven agencies that exercise jurisdictier federally managed lands: the
Bureau of Land Management (BLM), Bureau of ReclaomatBureau of Indian Affairs,
the Forest Service (FS), Department of Defense (@ Fish and Wildlife Service
(FWS),id. Of these seven agencies, only one agency hasdasiting policy (the BLM),
id.

118 AWEA, supra note 26, at 4-23.
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towers as well as wind turbin&.

Since BLM is a federal agency considering whetbhepprove actions that may
impact the environment, ROW grants are subjec¢¥ew under the National
Environment Policy Act (NEPAY® Pursuant to NEPA, the BLM is required to prepare
statements that assess the environmental effetite girant for the proposed wind energy
project?*

In July 2008, DOI, BLM and DOD signed the Wind EmgProtocat?

(hereinafter Protocol) to facilitate compatibledamse through cooperative planning of

d., at 4-24.

120 The National Environmental Policy Act (NEPA) rems federal agencies to consider
environmental impacts of their proposed actionsraagonable alternatives to those
actions in their decision-making process. For l&guy agencies, this typically involves
considering environmental impacts that would odoam granting an application.
National Environmental Policy Act of 1969 §8102,4X5.C. 84332 (2006)See also
EPA, National Environmental Policy Act (NEPAyww.epa.gov (last visited June 18,
2013).

121 To meet NEPA requirements federal agencies prepdetailed statement known as
an Environmental Impact Statement (EIS). Zillmaale supra note 2, at 11. BLM
prepared a Programmatic Environmental Impact Seteiti’EIS) and Record of
Decision (ROD) for its Wind Energy Development Reog,id. The PEIS assesses the
environmental, social, and economic impacts astatiaith wind energy development
on BLM-administered land, and the ROD establist@ieg@s and best management
practices for the administration of wind energy@epment activities as well as
minimum requirements for mitigation measurs, To the extent that the PEIS
addresses anticipated issues and concerns asdowititean individual wind energy
project, BLM will “tier off” the analysis in the AE and limit the scope of additional,
project specific NEPA analysead, Although this review is required for all ROW gts,
including grants for the construction of meteoratagjtowers, the scope of review is
broader for the construction of wind turbines titas for the construction of
meteorological towersd.

122 BLM, Wind Energy Protocol Between the Department of efeand the Bureau of
Land Management Concerning Consultation on Devedyraf Wind Energy Projects
and Turbine Siting on Public Lands Administeredti®/Bureau of Land Management to
Ensure Compatibility with Military ActivitieghereinafteWWind Energy Protocl(July
2008), available at

http://www.blm.gov/pgdata/etc/medialib/blm/wo/MINBRS REALTY___AND_RES
OURCE_PROTECTION_/energy/solar_and_wind.Par.757@bdat/Final_DOD_BLM
_Protocol_080708.pdf.
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wind energy projects on BLM-administered laritfs The Protocol was then incorporated
into the BLM Wind Energy Policy?* Pursuant to the Protocol, DOD identified military
sensitive areas that are administered by the BM&hen BLM receives a wind energy
ROW application for an area previously identifigddOD, BLM will initiate
consultation with the DOD within 30 day¥. DOD has the opportunity to evaluate the
applications for adverse effects on military a¢teés, decide whether those effects can be
mitigated, and if so, recommend mitigation meastfresfter receiving DOD’s
recommendation, BLM will make a final decision wiatto grant the ROW?® If BLM
decides to grant the ROW contrary to DOD’s reconmuhaéion, DOD’s only recourse is
to appeal the decision to the Interior Board ofd.&ppeals (IBLA)**® An applicant
may also appeal the BLM’s decision if the BLM dexnikre ROW based on DOD’s
recommendation°

2. FAA

Under the Federal Aviation Act of 1958 (hereinaftee 1958 Act), Congress

granted the Federal Aviation Administration (FAArpamount authority in issues of

aviation safety®* The FAA is part of the Department of Transpodtind is

123 Zillman et al., supra note 2, at 12.
124 Id

125|d. SeeBLM, supra note 15.

126 BL.M, supra note 122, at 4.

127 Zillman et al., supra note 2, at 13.

128 BL.M, supra note 122, at 3.
129 Id

130 Id

131 prior to the 1958 Federal Aviation Act, the ressibitity for controlling and
apportioning the nation’s airspace was divided leetwthe DOD, the Department of
Commerce (where the FAA’s predecessor was locateelCivil Aeronautics Board and
the President. Further, the military air traffantrol (ATC) system operated
independently from the civilian system. Colonéli¥4. Losco and Major Thomas F.
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responsible for identifying structures that couliyersely affect navigable airspace or
communications or navigation technology for aviatior both civilian and military
systems2? Under Section 40103 of the 1958 Act, the FAA austiator is required to
enact regulations for (a) navigating, protectingj alentifying aircraft; (b) protecting
individuals and property on the ground; (c) usimg havigable airspace efficiently; and
(d) preventing collisions between aircraft, betwaenraft and land or water vehicles,
and between aircraft and airborne objédtsSection 44718 requires the owners of
objects tall enough to impact air safety, like windbines, to notify the FAA prior to
construction:** If the structure could obstruct navigable airgpacinterfere with
navigation facilities, the Act requires an "aeramnzal study" to determine "the extent of

any adverse impact on the safe and efficient uskeesdirspace’®® In conducting the

Collick, When Wind, Wind Turbines, and Radar Mix — A Casd\S68 A.F.L. Rev.

235, 244 (2012). Communication between them wasatomatic, which led to
accidentsid. After two mid-air collisions between militarygsles and civilian airliners,
President Dwight D. Eisenhower and Congress detemnihat the aviation systems
needed to be centralizad, President Eisenhower pressed for a unified tddayency
charged with aviation facilities and air traffic nregementid. He wanted the agency to
have “paramount authority” over U.S. airspade,

132 Kellington, supra note 91, at 547. The Act crdatdegislative and regulatory scheme
requiring the FAA to draft regulations pertainirgrtavigation and to assess the impact
tall structures may have on air safatly,

133 Losco et al, supra note 131, at 28Be als@l9 U.S.C. §40103(b)(2)(A) — (D) (2011).
1341 osco et al, supra note 131, at 24%e alsal9 U.S.C. § 44718(a) (2011).

(a) Notice.--By regulation or by order when necegsihe Secretary of Transportation
shall require a person to give adequate publicapin the form and way the Secretary
prescribes, of the construction, alteration, egghbient, or expansion, or the proposed
construction, alteration, establishment, or exgamsof a structure or sanitary landfill
when the notice will promote-- (1) safety in aimomerce; and (2) the efficient use and
preservation of the navigable airspace and of ditpaffic capacity at public-use
airports.

1351 osco et al, supra note 131, at 24%e alsal9 U.S.C. §44718(a) and (b)(Studies.-
-(1) Under regulations prescribed by the Secretatlie Secretary decides that
constructing or altering a structure may resulinmobstruction of the navigable airspace
or an interference with air navigation facilitiesdaequipment or the navigable airspace,
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study, the FAA must consider, among other things,dumulative impact resulting from
the proposed construction or alteration of a stmgctvhen combined with the impact of
other existing or proposed structufds.Pursuant to these statutes, the FAA drafted
detailed regulations and published a handbookdoomplishing these legislative
goals™’

The FAA designated the Office of Obstruction Eagilon and Airport Airspace
Analysis (OE/AAA) as the organization responsildedetermining whether a
construction project will obstruct air navigatiomhis is known as the hazard
determination procesg® A wind developer must file a Notice of Proposesh&truction

39

(NPC) for any structure greater than 200 feet algveend level:™ Most modern

the Secretary shall conduct an aeronautical stdigtide the extent of any adverse
impact on the safe and efficient use of the airsptazilities, or equipment. In
conducting the study, the Secretary shall condatdors relevant to the efficient and
effective use of the navigable airspace, includiig) the impact on arrival, departure,
and en route procedures for aircraft operating uneal flight rules; (B) the impact on
arrival, departure, and en route procedures foraiiroperating under instrument flight
rules; (C) the impact on existing public-use aitp@nd aeronautical facilities; (D) the
impact on planned public-use airports and aerocaluticilities; and

(E) the cumulative impact resulting from the pragebsonstruction or alteration of a
structure when combined with the impact of othastaxy or proposed structures.

136 | osco et al., supra note 131, at 28ee49 U.S.C. §44718(b)(1)(E).

137 Losco et al., supra note 131, at 246. The masewtiversion of this handbook is JO
7400.2J0bjects Affecting Navigable Airspaatated February 9, 2012.

138| osco et al, supra note 131, at 248.

13914 C.F.R. §77.5(a). Applicability. If you propoaey construction or alteration
described in § 77.9, you must provide adequate@dd the FAA of that construction or
alteration.See alsd4 C.F.R. 877.9. Construction or Alteration Netitf requested by
the FAA, or if you propose any of the following ggof construction or alteration, you
must file notice with the FAA of: (a) Any constrian or alteration that is more than 200
ft. AGL at its site.

See alsd4 C.F.R. § 77.17(a)(2). Obstruction Standards.eRisting object, including a
mobile object, is, and a future object would beohstruction to air navigation if it is of
greater height than any of the following heightsarfaces...A height that is 200 feet
AGL, or above the established airport elevationicivaver is higher, within 3 nautical
miles of the established reference point of ancair@xcluding heliports, with its longest
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turbines exceed the height standdfdDevelopers are required to provide this notice 45
days“** before the start of constructih(though the FAA’s website suggests that
developers provide an 8-12 month notice for winthine projects}** This notice
requirement applies to both meteorological towedswind turbines** Upon receipt of
the notice, FAA conducts a study to determine wirethe proposed action will create a
hazard to navigable airspat’®. Because modern turbines exceed the height styitiar
FAA presumes the turbines to be a hazard unlessthiy proves otherwidé€® At the

end of the process, the FAA issues either a Detextion of No Hazard (DNH) or a

runway more than 3,200 feet in actual length, &ad height increases in the proportion
of 100 feet for each additional nautical mile frtdme airport up to a maximum of 499
feet. A nautical mile is a unit of distance forhgarsed in the U.S. for navigation; equal
to 1.15078 miles. The Free Dictionary, www.thefliegonary.com (last visited June 20,
2013).

10| osco et al., supra note 131, at 247.

141 Prior to 2011, developers were required to gi@®-alay notice. Losco et al., supra
note 131, at 247.

14214 C.F.R. §77.7. Form and time of notice. (g)oifi are required to file notice under
§ 77.9, you must submit to the FAA a completed HA%m 7460-1, Notice of Proposed
Construction or Alteration. FAA Form 7460-1 is dable at FAA regional offices and
on the Internet. (b) You must submit this fornteaist 45 days before the start date of the
proposed construction or alteration or the dategplication for a construction permit is
filed, whichever is earliest.

143 EAA, Wind Turbine FAQswww.faa.gov (last visited June 20, 2013).

144 Notice may also be required for a structure lkas 200 feet above ground level
depending on the distinction and length of neatywvay. 14 C.F.R. 877.9.

19514 C.F.R. §77.5(c). Notice received by the FAA emithis subpart is used to:

(1) Evaluate the effect of the proposed constraatioalteration on safety in air
commerce and the efficient use and preservatidheohavigable airspace and of airport
traffic capacity at public use airports; (2) Deterenwhether the effect of proposed
construction or alteration is a hazard to air natran; (3) Determine appropriate marking
and lighting recommendations, using FAA Advisoryddlar 70/7460-1, Obstruction
Marking and Lighting; (4) Determine other appropgianeasures to be applied for
continued safety of air navigation; and (5) Nottfie aviation community of the
construction or alteration of objects that afféa havigable airspace, including the
revision of charts, when necessary.

148| osco et al., supra note 131, at 247.
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Notice of Presumed Hazard (NPHY.

A Determination of No Hazard to Air Navigation wile issued when the
aeronautical study concludes that the proposedrmmti®n or alteration will exceed an
obstruction standard but would not have a substeatronautical impact? The FAA
may also issue a DNH when a proposed structure rmtessxceed any of the obstruction
standards and would not be a hazard to air navigiti A Notice of Presumed Hazard
or Determination of Hazard (DOH) to Air Navigatianll be issued when the
aeronautical study concludes that the proposedrmmti®n or alteration will exceed an
obstruction standard and would have a substargiahautical impact

The FAA will only issue hazard notifications if th@erference demonstrates a
“substantial physical or electromagnetic adver$éec€fon navigable airspace or
navigation facilities>* A proposed wind farm may receive this determorativhen it
“causes electromagnetic interference to the operati an air navigation facility or the
signal used by an aircraft” or when the “adverdeat$” impact a “significant volume” of
aeronautical activity>?

As part of its hazard determination process, thé& BAll issue a public notice

(the FAA refers to this process as “circulizatiotd)interested parties. This step includes

147 Also called a Determination of Hazard (DOH). 1#®. §77.31.

19814 C.F.R. §77.31(d). A Determination of No Hazardir Navigation may include
the following: 1) Conditional provisions of a detenation; 2) Limitations necessary to
minimize potential problems, such as the use optaary construction equipment; 3)
Supplemental notice requirements, when requiretjatking and lighting
recommendations, as appropriate.

199 14 C.F.R. §77.31(e).

13014 C.F.R. §77.31(c).

151 | osco et al., supra note 131, at 2&&e alsddO 7400.2J, para. 6-3-3 and 6-3-5.
152
Id.
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notices to agencies with radar assets, such @&@m">® The DOD is able to provide
comments at this point, which may include an olip@cbased on potential impact on
military security. Since the FAA is the final adm, it will make the final decision as to
whether a hazard exist¥. If the FAA issues a NPH, the applicant may appteal
decision with the FAA. If the FAA maintains itsa&ion, the applicant may appeal the
decision in federal coutf®> The DOD may also appeal to the FAA if it issud3NH in
spite of DOD’s objection to the proposed project.

V. IMPACT ON MILITARY READINESS

Wind turbines can impact military readiness pritgdyy interfering with the
effectiveness of radar systems and other electroatagsystems that are critical to
national security®® In addition, wind turbines can affect DOD’s tast training
missions:>’ This part will explain how military radars work@how wind turbines
affect those radars. This section will also déscactual impacts that wind turbines have
had on military readiness by discussing three sdoa where military security was
ignored in the wind farm siting process. Lasts tiscussion will depict how Congress

became involved in this process and what it dicet@mp DOD’s renewable review

153 30 7400.2J, para. 6-3-17.c.2. Other agenciesriagtbe affected include the
Department of Homeland Security (DHS) and the Ntiddceanic and Atmospheric
Administration (NOAA). SeeAWEA, Airspace, Radar and Wind Energy: Wind
Turbines and Radar Can Coexistww.awea.org (last visited March 10, 2013).

154 AWEA, supra note 153.

514 C.F.R. §77.37.

1% |mpact of Wind Farms on Military Readiness: Heasrgefore the Subcomm. on
Readiness of the H. Comm. on Armed Séneseinaftedimpact of Wind Farmbearing],
111th Cong., at 43 (2010) (statement of Dr. Dord®iopyn, Deputy Under Secretary of
Defense for Installations and Environmeatjailable at
http://www.gpo.gov/fdsys/pkg/CHRG-111hhrg61770/@HRG-111hhrg61770.pdt
44,
1571d. at 45. Statement of Dr. Dorothy Robyn, DeputyleinSecretary of Defense
(Installations and Readiness).
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process.
The Air Force utilizes various radar systems tdgubour borders, conduct air
traffic surveillance, weather surveillance, andeotactivities. | will discuss three types
of radar systems that have been impacted by witnies: primary surveillance radar
(PSR), secondary surveillance radar (SSR), and-lange radars>®
The PSR works by transmitting high-frequency radaves that bounce off or
“illuminate” the target and returns to the radf&r.By interpreting returns from successive
pulses (known as primary returns), the radar ise &btetermine the range, bearing and
altitude of objects in the radar’s bedffi. Return pulses are much weaker than the initial
energy beam®! The low-energy returns are susceptible to interfee caused by
ground objects (clutter), which can degrade the’®&Rllity to provide location and

altitude informatiort®?

1581d. at 17.

1591 osco et al., supra note 131, at 236.
160 Id

16114,
1624
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SSR

Antenna PSR

Antenna

Figure 5: PSR and SSR antennas of the ASR-11 radar!63

SSR is considered an “interactive” radar syst&mAn SSR operates by sending
out a coded signal (called an “interrogation”) tisateceived by a transponder system on
an aircraft:®® The airplane’s transponder system translatemitrrogation and responds
by transmitting a coded signal back to the rd@&iThe frequencies of the interrogation
and response are different, and both are diffdrent the primary radar frequency so
that the signals do not interfere with each otfierA major advantage of the SSR is that
the return from the aircraft transponder is mucbrgjer than the typical primary radar

return and is generally unaffected by interferethee¢ can affect the primary radar

163 Available at www.raytheon.comlast visited May 31, 2013.

164 Report to the Congressional Defense CommitfBles,Effect of Windmill Farms on
Military ReadinesghereinafterThe Effect of Windmill Farms on Military Readinesd
18 (2006), available dtttp://
www.eere.energy.gov/windandhydro/federalwindsifuaig/dod_windfarms.pdf

1%%1d. Transponder is short for transmitter-responider,
166
Id.

167 Id

27



return’®® This is because the SSR system does not depemcdthup “reflection” of its
interrogation messadé’ Instead it receives a different signal actuatiyanicast by the
aircraft’’”® Thus transmission losses in each direction arénmized’’* A disadvantage
of the SSR is that aircraft must have a functiotragsponder to communicate with the
radar and not all aircraft are required to havespanders’? Additionally, even for
transponder-equipped airplanes, if the transpofadleror is turned off the SSR will not
be able to track the airplaf& Under these circumstances, only a primary suareie
radar will be able to detect or track the airctéftTerrain-following (TF) radar systems
(such as those used on the F-15E Strike Eagleqiaticffic control (ATC) radar
systems (such as the radars at Travis AFB, typicaé a combination of PSR and SSR.
175

Long-range radars are used to detect, identify, track, and report air threats
from a long distance.1l7¢ These radars can be ground-based, sea-based or even
airborne. For the purpose of this paper, we will discuss ground-based long-range
radars. The U.S. utilizes several long-range radar systems to protect our borders.
For instance, early warning radars (EWR) are utilized for long distance detection of

aircraft and missiles entering our airspace early enough to be able to provide an

168|d.
169|d.
l70|d.
171|d.
l72|d.
l73|d.
174|d

175 The Effect of Windmill Farms on Military Readinesspra note 164, at 17.
178 The Effect of Windmill Farms on Military Readinesspra note 164, at 19.
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alert before the threat reaches its target.1’7 The Air Force operates the Pave Phased
Array Warning System or Pave PAWShere are three fixed-site EWRs within the
continental United States, located at Cape Cod Air Force Station (AFS),
Massachusetts, Beale AFB, California, and Clear AFS, Alaska.1’8 These ground-based
radars are large phased-array systems that are housed in three-sided, 32-meter high
buildings.17® Pave PAWS radar beams have an outward and upwagd od nearly
3,000 nautical miles in a 240-degree sw&8pThis radar has the ability to detect an
object as small as a compact car at its extrenger&h It can detect smaller objects at
closer rangé®?

This capability comes from its three-dimensional structure in which hundreds to
thousands of small transmitters and receivers make up the face of the antenna.183
Radar beam patterns are formed by precisely adjusting the phase angle of the signal
sent to each transmit element.18¢ The receive beam can also be adjusted over an
area to cover a specific volume of airspace.185 The radar beam can also be shifted to

increase the focus point.186

77 Air Force Space Command [hereinafter AFSHlye PAWS Fact Sheet
http://www.afspc.af.mil/library/factsheets/factshasp?id=3656 (last visited June 12,
2013).

178 Id.

179 |d

180 peterson AFBPave PAWS Fact Sheet
http://www.peterson.af.mil/library/factsheets/fdetet.asp?id=10506 (last visited June

12, 2013).
181|d.

182|d.
183|d.
184|d.
185|d.
186|d.
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Figure 6: Early Warning Radar at Beale AFB, CA187

The DOD also uses other long-range radars to geoair defense. One such
system is the Joint Surveillance System (JSS),lwsicomprised of both Air Route
Surveillance Routers (ARSR) and legacy radars snded in conjunction with the FAA.
There were approximately 43 JSS radars locatediginaut the United States as of 2000
and they have a range beyond 290 nautical nifies.

Wind turbines interfere with radar in two waydodkage (also called shadowing),
which results when wind turbines keep the radatesys microwave signals from
reaching their intended targets; and clutter, wisatreated by unwanted reflections of
the radar signals from wind turbine towers andrtheiving blade$® The blockage and

clutter that turbines create reduce the sensitasityy performance of the radar, producing

187 The Effect of Windmill Farms on Military Readinesspra note 164, at 20. The early
warning radars also have side lobes. The firstIgide forms a concentric circle about
the main beam. The second and higher side lobesraiiar in character to the main
beam and arranged about that beam. The firstecwhd lobes intercept the ground in
front of the array.

188 Federation of American Society, http://www.fas/atgke/guide/usa/airdef/arsr-4.htm
(last visited June 20, 2013).

189 |mpact of Wind Farmbearing, supra note 156, at 44. Statement of Drofby

Robyn, Deputy Under Secretary of Defense (Insialtatand Readiness).
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shadowed areas and false targets that make ituwtffor impossible for the radar operator
to see an actual targef.

In addition, when DOD tests a new weapon systemugt have an
electromagnetically pristine environment in whiolcbllect baseline data about the
performance and characteristics of the wedpbrinterference from nearby wind farms
can compromise the telemetry, tracking radar ahdratlectromagnetic systems used to
conduct these tests. Likewise, the DOD’s traimmgsion can suffer when air traffic
control radars used to train pilots and track aitcire degraded by wind turbine clutter
and shadowing. Military training missions can al@ampacted by the mere presence of
the turbines.

The following section describes the different waysd turbines may impact
military readiness by discussing three situatiohen this has occurred. The first
discussion centers around the Cape Wind projeetotity off-shore wind farm currently
pending in the U.S. The Cape Wind project is inguatrsince it is the first time that the
potential impact that wind farms have on militagpadiness received national
congressional attention and was seriously analyZé@. second situation occurred at
Travis AFB in California. The numerous wind turbgnear Travis AFB interfered with
the air traffic control system, posing a threath® Air Force’s ability to maintain air
safety. This situation also illustrates the defmies in the wind farm siting process with
regard to military security. The last situatiorthe Shepherds Flat wind farm project in
northern Oregon. The controversy surroundingphigect once again highlighted the

flaws in the wind farm siting process and promptedgressional action.

19014, at 45.
1914,
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Pave PAWS location

A. Cape Wind
NEW WIND FARM PROPOSED
Blade
Turbine
120 floating
platforms
é_§—|{:ape Wind project | towed into
MARTHA'S 5.2 miles to coast
VINEYARD  NANTUCKET 12-45 feet depth

©—{ Blue H proposed site |

23 miles to coast
15 miles 167 feet depth

. Anchor
SOURCE: Blue H, Cape Wind IAVIER ZARRACINA/GLOBE STAFF

Figure 7: Cape Wind project192
In 2001, Cape Wind Associates submitted a propgosabnstruct the United

States’ first off-shore wind farm that would cons§130 wind turbines in Nantucket
Sound, off the coast of Cape Cod, MassachuS€t@ape Code is also the home of one
of three fixed-site missile Early Warning RadarS({E) within the United States, the
Pave Phased Array Warning System or Pave PAW®ave PAWS is a long-range
radar system tasked with detecting and targetireath to the United States via missiles
or other air or surface targeéts. NORAD and NORTHCOM rely on this system to fulffill

its homeland defense mission. Pave PAWS has flity ab detect and track stealth

192 BostonGlobe.com, www.boston.com (last visited Nay 2013).

193 cape Wind, www.capewind.org (last visited June2i,3).

194The Effect of Windmill Farms on Military Readinesspra note 164, at 19. The other
two systems are located on Beale AFB, Californich @rear Air Force Station, Alaska.
The latter radar system came online in 2012. AFS&@ra note 174.

195 \while providing surveillance, it is capable of eleting and tracking missiles that enter
its field of view. AFSPC, supra note 174. Aftetal#ion, the objects are continuously
tracked,id. The second mission is to support the Space Slamvee Network, which
involves the surveillance and tracking of eartleliges and identification of other space
objects,id.
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objects, such as missiles, with high confidenceanmiiracy”® PAVE PAWS must be
able to accurately discriminate between closelgspabjects to determine whether
countermeasures need to be depldyédue to the 27.3 km distance between the
proposed Cape Wind project to the Pave PAWS ragades, there was a concern that
the wind turbines could interfere with this radaz&pabilities-*

Consequently, in 2004 Air Force officials conducta investigation to whether
the proposed Cape Wind project would interfere \thh Pave PAWS radar
operations>® The study concluded that the proposed turbinadduaot have an effect
on the radar systeffl® However, due to growing public and private secticern,
Congress requested another study on the effecinof turbines on military readiness as
part of the 2006 Defense Authorization ALt. Congress felt that this particular problem
was indicative of a bigger issue that could imphber defense radar systems. Thus,
Congress requested that the DOD prepare “an aseatsiithe effects on the operations
of military radar installations of the proximity efindmill farms to such installations and

of technologies that could mitigate any adverseat$fon military operations

19 The Effect of Windmill Farms on Military Readinesspra note 164, at 20.

197 |d

19%d. The Cape Wind project is over 11 years in th&ima It has faced significant
opposition from private citizen groups, which hasuited in its delay. Private citizen
opposition has resulted in numerous lawsuits basethational security, environmental,
and tribal concerns.

199 Air Force: Cape Wind farm would have no impactadar station; Falmouth wind
bill passes Housecapecodtoday (November 17, 2007),
http://www.capecodtoday.com/article/2007/11/17/12@8-force-cape-wind-farm-
would-have-no-impact-radar-station-falmouth-wind-b.

2014,

201 The Effect of Windmill Farms on Military Readinesspra note 164, at 2.
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identified.”

The DOD concluded that wind farms located withidamaline of sight of an air
defense radar facility do, in fact, have the po&nd degrade the ability of the radar to
perform its intended function. The report explditieat potential degradation of the
ability of the radar’s performance was essentidllg to “blockage” or “shadowing” and
increased “clutter” caused by the mere presentieeotfurbine structures and the
rotational movement of the turbine blad®$. The report stated that wind turbines could
block the transmission of radar waves in a maningitas to tall buildings’®* This effect
becomes more prominent when multiple turbines esaped together on a wind faft.

As a result, it would be difficult for radar systeno detect and track targets flying at low
altitude in the immediate vicinity of the wind tumles and could also create false
returns?®®

The report also found that the fact that the commtion of wind turbines being
geographically stationary and near the surfacaé@gtirth could cause them to appear as
“clutter” to an air defense rad&t. The amount of clutter produced increases in tlirec
proportion to the number of turbines within theeliof sight of the air defense radat.

The report further noted that a large number ofdwurbines spread over a wide sector of

coverage for that radar (e.g., wind farms) willnsfgantly degrade the ability of that

292 The Effect of Windmill Farms on Military Readinesspra note 164, at BeeEric
Lindeman,Radar: A Dilemma for DOD and the Wind Power Indysbefense Daily,
(May 28, 2010), Vol. 246 Issue 42, at 7-7, 1.

203 The Effect of Windmill Farms on Military Readinesispra note 164, at 21.

204 Id

205, at 52.
206|d.

207d., at 53.
2084,
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radar to perform its missidfi: As such, the report indicated that the only proway to
prevent degradation was to avoid placing wind nebiwithin radar line of site (line of
sight mitigation)**°

Contrary to how it sounds, radar lines of siglet mot simply based on the
whether the turbines can be viewed from the locatibDOD activities™ Instead, radar
lines of sight are “functions of the height of laelar focal point, the height of the wind
turbine, the distance between them, the curvatitieeoearth and atmospheric
refraction.”*? For example, a 397-foot turbine more than 35inaLimiles (NMf*3from
a long-range radar system would be out of thedifasight. If, however, the long-range

radar is only 30 NM from the wind farm, then thegudial for an electromagnetic

interference problem exists. (See Figure 8).

299|d. In addition to effecting radar systems, the rejuentified other potential impacts

on DOD readiness: 1) flight safety due to the hedaj the wind turbines and their
proximity to military flying routes; 2) security ngerns due to additional personnel
present during construction, as well as the paéfdr wind turbines to provide
increased visual and sensor access to sensitive &¥€d3 and activities; and 3)
electromagnetic interference with electronic systeoutinely employed in military
missions.

210 Id.

211 Aviation Systems, IncAirspace Obstruction and Electromagnetic Interfen
Considerations for Wind Power Projectt 22 (January 2007).

121d. at 23

213 A nautical mile is a unit of distance formerlyedsin the U.S. for navigation; equal to
1.15078 miles. The Free Dictionary, www.thefretditary.com (last visited June 20,
2013).
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Figure 8: lllustration of radar line of sight

Notwithstanding its findings of impact, the studgswnable to determine the
magnitude of the impact with certainty. Insteadtated that the magnitude of the
impact depended upon the number and location dfénes?*

The report also addressed the Cape Wind projeae DOD determined that the
previous Air Force study in 2004 was oversimplifeed technically flawed and
recommended a more comprehensive analysis of tieafoe impact that Cape Wind
could have on Pave PAWE As a result, Air Force officials contracted théTRE
Corporation to perform a comprehensive study orptissible effects of the Cape Wind
Project on the Pave PAWS radaf. MITRE conducted a more comprehensive study, yet
found no evidence that the proposed wind turbineslevhave an adverse imp&tt.

Although the Cape Wind situation highlighted a @esi national security issue,

technology at the time was not capable of detemgitihe magnitude of the impact that

214 Aviation Systems, Inc., supra note 211, at 23.
215
Id.

216|d.

217 Ajr Force: Cape Wind Farm Would Have No Impact Grui& Station; Falmouth
Wind Bill Passes Houd®&lovember 17, 2007), www.capecodtoday.com.

218|d. The Cape Wind project has been approved at,lstte and federal levels.
Construction plans were approved and the projeatrisently securing finance. Cape
Wind, www.capewind.org (last visited June 20, 2013)
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wind turbines had on defense radars. In lighheffindings in the 2006 Congressional
Report, DOD and the Department of Homeland Sec(ZityS) Long Range Radar Joint
Program Office adopted an Interim Policy to congest proposed wind farms “within
radar line of site of the National Air Defense afmmeland Security Radars®
Accordingly, FAA began issuing Notices of Presuriadard to wind projects located
within 60 nautical miles of long-range radar instébns®?° However, as demonstrated
in the discussion regarding the Shepherds Flat varmd project, this policy of contesting
such wind farms will come into direct conflict withe nation’s security strategy.

B. Travis AFB

Wind energy projects began in Solano County neavi$rAir Force Base (AFB),
California in 1985*' In 1987, less than 20 miles from the Air Forcedyaounty
officials designated a 68-square mile area as al\Resource Area (WRA). This area
developed into an important renewable energy regoiar the citizens of Solano,
neighboring counties and the state of CalifofifaBy December 2006, the area included
over 700 wind turbine$>

Travis AFB is home to the largest air mobility ongaation in the Air Force with a
versatile fleet of passenger, cargo and refuelirgadt.?** The installation handles more
cargo and passengers than any other military miritel in the United Stat€$> Due to

its mobility mission, Travis AFB utilizes air tratfcontrol (ATC) radar to track its

219 The Effect of Windmill Farms on Military Readinesspra note 164, at 62.
220 Aviation Systems, Inc., supra note 211, at 17.

2211 osco et al., supra note 131, at 236.
222 Id

223 Id

224 Travis AFB, http://www.travis.af.mil/main/welconasp (last visited May 22, 2013).
225
Id.
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aircraft. In addition, the airspace near TraviBARcludes military training areas, two

civilian airports and a high-level transit routevseen San Francisco and Sacraméfito.
As a result, the number of general aviation flight®ugh the area averaged between

thirty and sixty per da§?’

In 2006, Travis AFB digitized their older ATC, ABurveillance Radar 8 (ASR-8),
system. This upgrade was a temporary measurenemea compatibility until the more
modern digital ASR-11 radar system replaced the 3R The digitization would
allow data to be fed from a digital radar systenated in nearby Mill Valley, CA?°
When they switched on the upgraded system, aitdre@dntrollers at Travis AFB noticed
unusual readings: planes were dropping off thamdtight tracks on the radar were
different from actual tracks, and the radar shoplades that were not actually there
(false targets¥*>° The base officials determined that the wind tuekiin the WRA were
causing “clutter.®®* The ASR-8 and ASR-11 radar systems are a conibinaf the
PSR and SSR radar systefifs As explained above, the PSR radar system is ptiisize
to interference caused by clutter; yet, the SSReayss less susceptibfé® However,
aircraft were not required to be equipped withaasponder in order to enter the airspace

near Travis AFB, forcing air traffic controllers tely on the PSR, which generated false

2261 osco et al., supra note 131, at 238.

227 Id

22814, at 236.

229|1d. Mill Valley AFS is a JSS site that houses an S3®odel 4 long-range radar. It is
operated by the FAA and utilized by the Air For&ee also www.radomes.orgjast
visited June 12, 2013.

230 | osco et al., supra note 131, at 240.

2311d. at 239.

232|d. at 237.
233|d.
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targets because of the turbirfds.As a result, the wind turbines in the WRA posed a
threat to air safet§’°> Given the airspace environment in the area, hag®rities
promptly issued warnings to pilots traversing ia #rea that Travis AFB’s ability to
provide air traffic control over the WRA was limité*® Travis AFB officials also
notified the county with the hope of forestallindd&ional wind turbine construction in
the WRA until they were able to resolve the matiér.

At the time this problem was discovered, threeheflargest wind farm developer
in the area had pending wind turbine projects: @nXPL, and SMUB* As Travis
officials were dealing with this matter, the FAAigd determination of no hazard
(DNH) findings for two of the wind energy projeétS. The DOD and the Air Force were
consulted in both instances and did not objedu¢aprojects’® But neither the DOD nor

the Air Force took the ATC radars into accoftftit At the time, the Air Force evaluated a

234 |d.
235d. at 239.
2364,
237 |d.

2% 1d. at 240.

2391d. at 248. On May 4, 2009 FAA issued DNH findings 8MUD’s 49-turbine
project,id.

240|d. at 240. The first wind farm developer, enXca@eiged a DNH from the FAA after
it consulted with base officials on November 9, @00. at 248. Base officials
responded that it had no comment and the projeatdimave an unknown impact on the
planned ASR-11 radar systeid, At the time of this response, the Mill Valleydea feed
to the ASR-8 did not exisig. Developers SMUD and FPL also planned to purgwe n
turbine projects in 2009.

2411d. at 247. When the FAA contacts the Air Force foreitsluation of the proposed
projects, the Air Force’s program manager for OEAAarwards the FAA'’s request for
information to functional experts for their inpid, In the case of the FPL development,
the FAA's request for input to the 8&Kadar Evaluation Squadron (84 RADES) at Hill
AFB, Utah, and AMC’s Terminal Instrument ProcedufEERPS) branch of its
Operations Division (AMC/A3AT)id. at 248. The 84 RADES evaluates a structure’s
potential for electromagnetic interference withaesdthat are monitored by NORAIM,
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proposed structure’s potential for physical obdtaincand its impact based only on long-
range radars, such as the Pave PAWS radar sy$teBase officials attempted to rectify
the situation by raising their concerns to the pgimg officials in Solano County, as
well as to the developers and the FAA.Despite the concerns raised by Travis AFB
officials and Solano County’s request for reconsatlen, the FAA issued a DNH
determination to FPL on August 7, 2009 regardirggABR-11%** The FAA, relying on
the results of the aeronautical study that condutiat there was “no significant impact”
to the airspace and air traffic control radar ia Wicinity of the WRA, claimed that
potential impacts to military missions were consédieand dismissed Travis AFB’s
concerng® The FAA also noted that coordination with the Barce was accomplished
with no objectiorf*®

The local base officials then asked for reconsiitamaof the DNH determination
in light of the absence of an assessment of thaatjbat future turbine construction
could have on the Travis AFB raddf. The FAA’s aeronautical study included the
Radar Support System (RSS), a system that goesibétfee line of sight” screening and
can evaluate the effect of both existing and pregagructures like buildings and
chimneys, yet local Air Force officials were skeptiof the ability of the RSS to

accurately predict the impact, if any, of additibwind turbines on the ASR-11%

TERPS addresses issues of physical obstructionethwhthe turbines would intrude or
come close to intruding on flight paths near Trads

2421d. at 247.

2431d. at 248.

2441d. at 250.

245 1d. at 249.

246 Id.

2471d. at 250.

248|d. at 243. By 2009, the area contained 815 turbiftesat 251.
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There was a lack of a widely accepted and validatethod to accurately determine the
cumulative impact that additional turbines woulddan Travis AFB’s digital radar
(ASR-11)**° As a result, base officials objected to the mbjéOn October 15, 2009, the
FAA denied the reconsideration requeStWhile the FAA acknowledged that the
turbines would impact the ASR-11, the agency fotnmdsubstantial adverse impact” and
no hazard to navigatiofi: The FAA again noted the fact that the Air For@s\involved
in the determination of hazard process and didhjgct to the project?

The Travis AFB situation demonstrated how wind el interfered with military
radar and, in turn, military readiness. In addifio exposed deficiencies in how the Air
Force responded to the FAA'’s requests for inpupfoposed wind farms. It also
highlighted the absence of a validated tool to esfiee cumulative impact future turbines
could have on defense radar systemisThe situation at Travis AFB also demonstrated
the FAA's disregard for the Air Force’s concernsifalitary security. Although the Air
Force initially failed to object to the project apbvided inconsistent responses, it
subsequently raised valid concerns; however, th& Ei#ose to ignore these warnings.

The base officials eventually resolved the matjecieating a cooperative
agreement with the developers, county officials BA@A officials. However, this was a
temporary solution. There was still a need foomprehensive solution to ensure that
military security is considered when determiningewéhto locate wind farms. This

became evident when another wind farm threatené&thrgisecurity in northern Oregon

2491d. at 243.
2504, at 250.

211d. at 251.
252|d.

253|d.

41



— this time, gaining the attention of Congress.

C. Shepherds Flat

Shepherds Flat wind farm is a 338-wind turbineféinat stretches across 30
square miles in north-central Oregon near Fosségon®* The wind farm promised to
be the world’s largest land-based wind energy ptaiethe time&>° The proposed
project was due to be constructed in an area trestdy had 1800 wind turbines and
other turbines already approved for constructfSnThe developer only notified Air
Force officials at nearby Mountain Home AFB, Id&{evho did not object to the
proposed projec¢t® The developer interpreted that response to bB@B-wide
position and continued expensive site preparat@meVing that it would have no
problems from the DOB>° When the developer was close to the construgtimse of
the project, it gave the FAA the required pre-comzton notice?®® When the FAA
requested DOD’s response via the hazard deterrmmptbcess, DOD objected to the
project?®
The DOD'’s objection was based on concerns from NORAd NORTHCOM.

Experts worried that the cumulative impact of theposed project, the 1800 existing

254 |indeman, supra note 202, at 1.

253 | indeman, supra note 202, at 1.

56 |mpact of Wind Farm&earing, supra note 156, at 43. Statement of Brofy
Robyn, Deputy Under Secretary of Defense (Instaligtand Readiness).

57 Mountain Home AFB is located over 300 miles frBimepherds Flat wind farm.
Google Maps, www.maps.google.com.

58| osco et al., supra note 131, at 258.

59 |mpact of Wind Farmbearing, supra note 156, at 43. Statement of Brofby
Robyn, Deputy Under Secretary of Defense (Instaliatand Readinesspeel.osco et
al., supra note 131, at 258.

260) osco et al., supra note 128, at 258. Prior thl2¢he FAA only required 30 days
notice,id.

281 |mpact of Wind Farmbearing, supra note 156, at 43. Statement of Brofhy
Robyn, Deputy Under Secretary of Defense (Instaligtand Readiness).
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turbines and additional turbines that were apprdeedonstruction would create
electromagnetic interference sufficient to imphe effectiveness of the long-range
surveillance radar near Fossil, Oregon — approx@m&t7 miles from the proposed wind
farm % This radar was decades old and still used arsipwl processors, which are
inherently less effective at removing wind turbatetter?®® However, the radar provides
the important function of monitoring the U.S. baréter threats to homeland securffy.
Based on DOD'’s response, the FAA denied the dee€®permit to construct the 338
wind turbines’®®

This denial was a major setback for the develofére project was nine years
and $2 million into development when the FAA isstieel NPH on March 1, 201§°
The funding for the project was placed at risk sitiee project had to be finished by the
end of 2012 to remain eligible for Recovery Actratlus funding®’ To add to the
developer’s financial situation, the DepartmenEagrgy (DOE) stopped working on a
loan-guarantee application for the proj&€t.The developer was not the only one
affected by the FAA’s actions. General Electri&j®vas contracted to supply the

turbines for Shepherds Flat — its largest renewabhérgy contract that year and the first

252|d. This radar is also part of the JSS. Radomes, Wvew.radomes.org (last visited

June 12, 2013). The site houses an ASRS Modei@ange radaid.

263|d. Statement of Dr. Dorothy Robyn, Deputy Under 8&oy of Defense

(Installations and Readiness).

2641 osco et al., supra note 131, at 258.

26%| indeman, supra note 202, at3eelmpact of Wind Farmkearing, supra note 156, at
44. Statement of Dr. Dorothy Robyn, Deputy Undesr8&ary of Defense (Installations
and Readiness).

28| indeman, supra note 202, at 2.
267 Id

2%8 4.
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for its advanced machiné® The FAA'’s denial placed GE in a manufacturingting’®
Southern California Edison (SCE) was schedulecetprbtaking power from the project
toward the end of 2011 under the first of threey28r power purchase agreements and
Shepherds Flat represented about 10 percent ofitlig's contracted renewable
electricity?”*

On April 30, 2010, the DOD withdrew its objecticaif$er conducting an internal
DOD analysis that indicated that the impact ofallditional turbines would not be as
severe as initially thought. The DOD also comnaised an external study by the
Massachusetts Institute of Technology’s (MIT) Ladiory to identify mitigation
measures’? Although the MIT study was still pending at tira¢ DOD withdrew its
objection, the DOD was confident that the lab wadkhtify such measures and that they
could be implemented before construction was corapfé

Although the DOD withdrew its objection and the FApproved the project, the
situation had already attracted congressional @dten The impacts of FAA'’s denial
motivated congressional intervention led by Ore§enator Ron Wyden. Senator
Wyden warned that blocking Shepherds Flat wouldeamehe the Obama

administration’s entire renewable energy progfafnThe Shepherds Flat situation

highlighted several problems with the wind farnmingjtprocess, but the spotlight was on

28914,
2704

211d. Like all large California utilities, SCE was rteéred to meet an ambitious
renewable portfolio standard of getting 20 peradnts electricity from renewable
sources by 2010.

2’2 |mpact of Wind Farmbearing, supra note 156, at 43. Statement of Brofy
Robyn, Deputy Under Secretary of Defense (Instaliatand Readiness).

231,

27 |indeman, supra note 202, at 2.
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the DOD. Specifically, Congress focused on thk @ single voice for the DOD
regarding renewable projects, the absence of a @rapsive review process for
determining whether proposed projects pose a thwaational security, DOD’s late
involvement in the process, and DOD’s inabilityagsess the impact that the additional
turbines would have, if any, upon their radar syste

On June 29, 2010, the Readiness Subcommittee éfahse Armed Services
Committee held a hearing to address these conc&mndorothy Robyn, Deputy
Undersecretary of Defense for Installations andinwment, testified before the
committee and described the problem that wind n@dhave on national security. More
significantly, Dr. Robyn also raised concerns with entire process for siting wind
farms. Specifically, she noted that the DOD retigmarily on the OE/AAA process to
identify and prevent potential interference protdéM Further, the 30-day notice
requirement was insufficieAf’ Dr. Robyn suggested that the timing reflectedRAA’s
principle concern with conflicts that are not knoumtil close to the start of construction
and are easily resolvéd” On the contrary, when DOD raises a concern atlété stage,
it can create serious challenges for the develap@&videnced by the Shepherds Flat
project?’® In addition to the timing issue, the underlyitgtstory and regulatory
language of the FAA’s process may not be suffityelmtoad or explicit enough to handle

concerns related to the DOD's test and trainingsiois’’° Finally, Dr. Robyn indicated

2’®|mpact of Wind Farmbearing, supra note 156, at 45. Statement of Brofy

Robyn, Deputy Under Secretary of Defense (Instaliatand Readiness).
276
Id.

277|d.
278|d

279 Impact of Wind Farm&earing, supra note 156, at 46. Statement of Brofby
Robyn, Deputy Under Secretary of Defense (Instaligtand Readiness).
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that the current siting process is even less éfieethen the project is not built on public
land since the developer is not required to olpaimits that trigger notice to the DOD
until shortly before groundbreakirit’

Dr. Robyn made three recommendations to resolvertbldems evident in the
Shepherds Flat situation: 1) federal governmeptravement of the process for
reviewing renewable energy projects so that paéimtierference can be identified early
and mitigated more easily; 2) research and devetopmho address modeling tools to
estimate the impact of proposed structures asasethitigation technology itself; and 3)
upgrading the older surveillance raddr.As part of improving the review process, Dr.
Robyn suggested a mechanism for early and confalensultation between individual
energy developers and the DOD, creating a singl® [PAint of contact on renewable
energy siting, and expanding the OE/AAA processddress national security concerns
that are not currently coveré. The representative for wind energy develofféend
the witness from the FAA supported Dr. Robyn’s raotendation$®

V. SECTION 358 OF THE IKE SKELTON NDAZ®

As a result of this hearing, Congress passedl&igis in section 358 of the lke

Skelton NDAAZ®® The statute required the DOD to establish a sipgint of contact

280 Id

*811d.at 47.

282 |d

83|d. at56. Statement of Mr. Stu S. Webster, Director afitDevelopment Permitting
and Environmental, Iberdrola Renewables.

284 Id. at 49. Statement of Ms. Nancy Kalinowski, Vice Presid&ystems Operations
Services, Air Traffic Organization, Federal Aviatiddministration.

285 Jke Skelton National Defense Authorization Act for Fiscal Year 2011, PL 111-383,
§358 (Jan. 7, 2011).

280 SEC. 358. STUDY OF EFFECTS OF NEW CONSTRUCTION OF
OBSTRUCTIONS ON MILITARY INSTALLATIONS AND OPERATIONS.
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and a lead organization to review wind farm propo&a possible impact on military
readiness, imposed several requirements to be magpleed within 180 and 270 days,
satisfy additional requirements before objecting faroject, and authorized the Secretary
of Defense to accept a voluntary contribution afds from a wind energy developer to
offset the cost of measures undertaken to mitigdterse impacts of such project on
military operations and readiness. The NDAA did adress the timing of the
notification that developers must provide the FAAwill discuss each aspect below.

A. A Single Voice For the DOD

The NDAA required the Secretary of Defense to deslig a senior official to
carry out renewable energy reviews and a lead argaon to serve as a clearinghouse to
coordinate DOD review of applications for renewatergy projects®’ Pursuant to the

legislation, the Secretary of Defense establishsitirg clearinghouse for renewable

(a) OBJECTIVE.--1t shall be an objective of the @edment of Defense to ensure that the
robust development of renewable energy sourceshenichcreased resiliency of the
commercial electrical grid may move forward in theited States, while minimizing or
mitigating any adverse impacts on military openagiand readiness.

287 §358(b) DESIGNATION OF SENIOR OFFICIAL AND LEAD OBRANIZATION.--

(1) DESIGNATION.--Not later than 30 days after ttete of the enactment of this Act,
the Secretary of Defense shall designate a seffiolabof the Department of Defense,
and a lead organization of the Department of Defetus-

(A) serve as the executive agent to carry outelew required by subsection (d);

(B) serve as a clearinghouse to coordinate DepattofdDefense review of applications
for projects filed with the Secretary of Transptda pursuant to section 44718 of title
49, United States Code, and received by the Depattof Defense from the Secretary of
Transportation; and

(C) accelerate the development of planning tootessary to determine the acceptability
to the Department of Defense of proposals includexh application for a project
submitted pursuant to such section.

(2) RESOURCES.--The Secretary shall ensure thageheor official and lead
organization designated under paragraph (1) argreesksuch personnel and resources as
the Secretary considers appropriate to carry asitséction.
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energy projects headed by an executive dirééfofhe executive director’s role is to
oversee and coordinate DOD review of renewablegynarojects’ effect on military
capability?®® The three main areas the clearinghouse staffestadle the impacts of
proposed projects on military readiness and trgirniest and evaluation capabilities, and
homeland defensg@® The new law explicitly makes the executive dioethe single

DOD point of contact to speak to the FAA on belo&lfhe Air Force and the DOD on
wind turbine and other renewable energy is$ties.

B. Requirements Within 180 After Enactment

Within 180 days from the enactment, the statuteiregq the executive agent to
review OE/AAA applications received from the FAAaticould adversely impact
military operations or readiness, develop an irgtsgl review process with other federal
agencies, establish procedures within DOD for newig renewable energy projects, and

develop procedures for engaging in early outreaith developer$®

288 osco et al., supra note 131, at 261.

289 Id.

290 Karen ParrishPentagon Streamlines Approval for Energy Projests. Forces Press
Service (July 26, 2011), www.defense.gov/newsa&aspx?id=64814.

2911 osco et al., supra note 131, at 261.

292 §358(c) INITIAL ACTIONS.--Not later than 180 dagster the date of the enactment
of this Act, the Secretary of Defense, acting tigtothe senior official and lead
organization designated pursuant to subsectiors(ia)|--

(1) conduct a preliminary review of each applicatior a project filed with the Secretary
of Transportation pursuant to section 44718 of 89, United States Code, that may have
an adverse impact on military operations and resdinunless such project has been
granted a determination of no hazard. Such reviedl,sat a minimum, for each such
project--

(A) assess the likely scope and duration of anyemtvimpact of such project on military
operations and readiness; and

(B) identify any feasible and affordable actionattbould be taken in the immediate
future by the Department, the developer of sucleptpor others to mitigate such
adverse impact and to minimize risks to nationalisgy while allowing such project to
proceed with development;
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1. Preliminary Review

The preliminary review must include an assessmékttiteolikely scope and
duration of any adverse impact on military operaiand readiness as well as
identification of any feasible and affordable métiipn measureS?® By late May 2011,
the DOD siting clearinghouse identified 249 progeittat were pending at the time and
completed initial assessment of the projétts.

2. Integrated and Joint Review Process

The NDAA also calls on various integrated and j@&fibrts among the
appropriate departments and agencies of the fegevarnment®® Prior to the Act, the
DOD planned to approach Congress jointly with ofiederal agencies, military services,

wind energy proponerft$, and nongovernmental environmental organizatiorset

(2) develop, in coordination with other departmeantd agencies of the Federal
Government, an integrated review process to ensuedy notification and consideration
of projects filed with the Secretary of Transpadatpursuant to section 44718 of title
49, United States Code, that may have an advers&cinon military operations and
readiness;

(3) establish procedures for the Department of Beddor the coordinated consideration
of and response to a request for a review recdnoea State and local officials or the
developer of a renewable energy development or etiergy project, including guidance
to personnel at each military installation in theitdd States on how to initiate such
procedures and ensure a coordinated Departmermnsspyvhile seeking to fulfill the
objective under subsection (a); and

(4) develop procedures for conducting early outndagarties carrying out projects filed
with the Secretary of Transportation pursuant tiise 44718 of title 49, United States
Code, that could have an adverse impact on mildggrations and readiness, and to the
general public, to clearly communicate notice otoas being taken by the Department
of Defense under this section and to receive consrfesm such parties and the general
public on such actions.

293 8358(c)(1).

294 parrish, supra note 290.

295 §358(c)(2) — (4).

2% The term “proponent” is used in the NDAA. In ttentext of wind energy projects,
this typically refers to wind energy developers.
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review guideline$®’ This was superseded by the passage of the Aaeptated by the
establishment of the clearinghouse, which worktjgiwith all branches of the military
services, the FAA and the BLM in identifying andessing the pending projeéts.
Thanks to the joint efforts of the DOD and otheatefial agencies, the clearinghouse
approved 229 out of the 249 projetts.The clearinghouse continues to work with other
agencies to review renewable energy proj&tts.

3. DOD Renewable Energy Review Process

Pursuant to the Act, the Secretary of Defense ksit@lol the Mission
Compatibility Evaluation Process to ensure coorgia@®OD review and response for
renewable energy projects. The new procedures allow for a formal review psscof
projects after the filing of OE/AAA requests as had an informal review process for
renewable energy projects in advance of filing@G&AAA request®® The informal
review satisfies the Act’s requirement for the D@Barly involvement in wind energy
projects. This review is triggered when the cleginouse receives a request from a

project proponent®® The proponent must supply as much informatioruatiwe project

297 Parrish, supra note 290.

298| osco et al., supra note 131, at 263.
299 Id

300 Id

301 §358(e)(1) PRELIMINARY ASSESSMENT.--The proceduistablished pursuant
to subsection (c) shall ensure that not later 8tadays after receiving a proper
application for a project filed with the SecretafyTransportation pursuant to section
44718 of title 49, United States Code, the SeqgyaitbiDefense shall review the project
and provide a preliminary assessment of the lelvetk of adverse impact on military
operations and readiness that would arise fronptogct and the extent of mitigation
that may be needed to address such risk.

30232 CFR Part 211 (2011).

303) osco et al., supra note 131, at 263e als®2 CFR § 211.7 (2011). Initiating an
Informal DOD Review of a Proposed Project.
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as possible, including the geographic location,néeire of the project and any other

information that would assist the clearinghousadecurately and reliably review the

() An informal review of a project begins witretheceipt from a requester by the
Clearinghouse of a request for an informal reviewseeking an informal review, the
requester shall provide the following informatianthe Clearinghouse:

(1) The geographic location of the project inclglits latitude and longitude; and

(2) The nature of the project.

(3) The requester is encouraged to provide as raddhional information as is available.
The more information provided by the requester giteater will be the accuracy and
reliability of the resulting DOD review.

(b) The Clearinghouse shall, within five days afewing the information provided by
the requestor, convey that information to those D@idnponents it believes may have
an interest in reviewing the request.

(1) The DOD Components that receive the request tte Clearinghouse shall provide
their comments and recommendations on the requdisé tClearinghouse no later than
30 days after they receive the request.

(2) Not later than 50 days after receiving the esgdrom the requester, the
Clearinghouse shall evaluate all comments and reeamdations received and take one
of two actions:

(i) Determine that the project will not have an axbe impact on military operations and
readiness, in which case it shall notify the retgresf such determination. In doing so,
the Clearinghouse shall also advise the requdsétte informal review by the DOD
does not constitute an action under 49 U.S.C. 44nti&hat neither the DOD nor the
Secretary of Transportation are bound by the deterton made under the informal
review.

(i) Determine that the project will have an adeersipact on military operations and
readiness.

(A) When the requester is the project proponentthadClearinghouse makes such a
determination, the Clearinghouse shall immediately-

(1) Notify the requester of the determination amel treasons for the conclusion of the
Clearinghouse and advise the requester that the QI like to discuss the possibility
of mitigation to reduce any adverse impact; and

(2) Designate one or more DOD Components to engediscussions with the requester
to attempt to mitigate the adverse impact.

(B) When the requester is a state or local offjmatify the requester of the
determination of the Clearinghouse and the reafwrthat conclusion.

(c) If the requester is the project proponent agrées to enter into discussions with the
DOD to seek to mitigate an adverse impact, theggesed DOD Components shall
engage in discussions with the requester in amattéo reach agreement on measures
that would mitigate the adverse impact of the priogan military operations and
readiness.

51



proposed project? Within five days, the clearinghouse is to cooatlinthe information
with the appropriate DOD components for commentsracommendations> The
clearinghouse will evaluate the comments and recendaations received and determine
whether the project will have an adverse impaanditary operations and readiness and
respond to the requestdf. If so, the DOD will attempt to engage with theponent to
attempt to mitigate the adverse impact. The infidrprnocess takes up to 50 d&¥s.
Further, those proponents who file an OE/AAA requeél also go through the formal
review process”® however, going through the informal process wsBiat in identifying
and mitigating issues early.

The formal review proce38 under subsection (a)(3) of the NDAA; which, unlike

304|d.
305|d.
306|d.
307|d.
308|d

30932 C.F.R. §211.6 (2011). Initiating a Formal DOBview of a Proposed Project.

(a) A formal review of a proposed project beginthwhe receipt from the Secretary of
Transportation by the Clearinghouse of a propeliegtpon filed with the Secretary of
Transportation pursuant to 49 U.S.C. §44718.

(1) The Clearinghouse will convey the applicatisreceived to those DOD Components
it believes may have an interest in reviewing theliaation.

(2) The DOD Components that receive the applicaluall provide their comments and
recommendations on the application to the Cleaonngh no later than 20 days after they
receive the application.

(3) Not later than 30 days after receiving the magion from the Secretary of
Transportation, the Clearinghouse shall evaludteoahments and recommendations
received and take one of two actions:

(i) Determine that the proposed project will nov@an adverse impact on military
operations and readiness, in which case it shafiyrtbe Secretary of Transportation of
such determination.

(i) Determine that the proposed project may havadverse impact on military
operations and readiness. When the Clearinghoukessaich a determination it shall
immediately--

(A) Notify the applicant of the determination oktiClearinghouse and offer to discuss
mitigation with the applicant to reduce the advenspact;
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(B) Designate one or more DOD Components to engadiscussions with the applicant
to attempt to mitigate the adverse impact;

(C) Notify the Secretary of Transportation that Bepartment of Defense has
determined that the proposed project may have aersel impact on military operations
and readiness, and, if the cause of the adversacingpdue to the proposed project
exceeding an obstruction standard set forth in autp of part 77 of title 14 of the Code
of Federal Regulations, identify the specific stadand how it would be exceeded; and
(D) Notify the Secretary of Transportation and 8exretary of Homeland Security that
the Clearinghouse has offered to engage in mitgatiscussions with the applicant.

(4) The applicant must provide to the Clearinghdtssagreement to discuss the
possibility of mitigation within five days of reqsiof the notification from the
Clearinghouse.

(b) If the applicant agrees to enter into discussmwith the DOD to seek to mitigate an
adverse impact, the designated DOD Components esmgdlge in discussions with the
applicant to attempt to reach agreement on meathaes/ould mitigate the adverse
impact of the proposed project on military openasiand readiness. The Clearinghouse
shall invite the Administrator of the Federal Awat Administration and the Secretary of
Homeland Security to participate in such discussion

(1) Such discussions shall not extend more thata98 beyond the initial notification to
the applicant, unless both the designated DOD Comis and the applicant agree, in
writing, to an extension of a specific period ohd.

(i) If agreement between the applicant and thegiesed DOD Components has not been
reached on mitigation measures by that time anelktension has been mutually agreed
to, the designated DOD Components shall notifyGlearinghouse of the results of the
discussions and the analysis and recommendatiahe @omponents with regard to the
proposed project as it is proposed after discussion

(ii) If agreement between the applicant and thegiesed DOD Components has been
reached on mitigation measures that remove therselv@pact of the proposed project
on military operations and readiness, the DOD Camepts shall notify the
Clearinghouse of the agreement and the applicatitrstify the Secretary of
Transportation of such agreement and amend itscapiph accordingly.

(2) If the applicant and the designated DOD Comptsare unable to reach agreement
on mitigation, the Clearinghouse shall review thalgsis and recommendations of the
DOD Components and determine if the proposed pragd may have been modified by
the applicant after discussions would result imaacceptable risk to the national
security of the United States.

(i) If the Clearinghouse determines that the prepgsroject as it may have been
modified by the applicant after discussions wowslit in an unacceptable risk to the
national security of the United States, it shalkma recommendation to the senior
official to that effect. If the Clearinghouse detémes, contrary to the recommendations
of the DOD Components, that the proposed projedtraay have been modified by the
applicant after discussions would not result inaacceptable risk to the national
security of the United States, it shall make a m@o@ndation to the senior official to that
effect.
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the informal review process, allots only 30 daysc@mpletion. This process begins

(i) If the senior official concurs with the reconemdation of the Clearinghouse, the
senior official shall make a recommendation togéeior officer that is consistent with
the recommendation of the Clearinghouse. If théoserfficial does not agree with the
recommendation of the Clearinghouse, the senidacialffinay make a recommendation to
the senior officer to that effect.

(iif) The senior officer shall consider the recommdation of the senior official, and, after
giving full consideration to mitigation actions @aale to the DOD and those agreed to
by the applicant, determine whether the proposegegrras it may have been modified
by the applicant would result in an unacceptalslk to the national security of the United
States. If the senior officer makes such a deteatian, the senior officer shall convey
that determination to the Secretary of Transpanatidentifying which of the three
criteria in section 211.3(l) creates the unaccdptabk to the national security of the
United States.

(iv) Any mitigation discussions engaged in by thepBrtment of Defense pursuant to this
part shall not be binding upon any other Federahag, nor waive required compliance
with any other law or regulation.

(c)(2) If the applicant does not agree to entay discussions with the DOD to seek to
mitigate an adverse impact, the Clearinghouse sinakw the analysis and
recommendations of the designated DOD Componentsi@@rmine if the proposed
project would result in an unacceptable risk tortagonal security of the United States.
If the Clearinghouse determines that the proposej@¢t would result in an unacceptable
risk to the national security of the United Stateshall make a recommendation to the
senior official to that effect. If the Clearingh@udetermines, contrary to the
recommendations of the DOD Components, that thegsed project would not result in
an unacceptable risk to the national security eflinited States, it shall make a
recommendation to the senior official to that eifec

(2) If the senior official concurs with the recommadation of the Clearinghouse, the
senior official shall make a recommendation togémior officer that is consistent with
the recommendation of the Clearinghouse. If theosefficial does not agree with the
recommendation of the Clearinghouse, the senidaialfinay make a recommendation to
the senior officer to that effect.

(3) The senior officer shall consider the recomnagioth of the senior official, and, after
giving full consideration to mitigation actions @aale to the DOD and those agreed to
by the applicant, determine whether the proposepetrrwould result in an unacceptable
risk to the national security of the United Statéthe senior officer makes such a
determination, the senior officer shall convey tihetiermination to the Secretary of
Transportation, identifying which of the three eria in section 211.3(l) creates the
unacceptable risk to the national security of tmétédl States.

(d) The Clearinghouse may, on behalf of itself,ghmior official, or the senior officer,
seek an extension of time from the Secretary ohdpartation for consideration of the
application.
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when the DOD receives an OE/AAA request for infflitThe process is similar to the
informal process in that the clearinghouse willxfard the request to interested DOD
components for comments and recommendations. Diié@® responsible for the
installations and environment, readiness and ojpaiattest and evaluation are tasked
with the duty of conducting a preliminary assessnoéthe level of risk to operations
and readiness and the extent mitigation may beaugdtl Under the Mission
Compatibility Evaluation Process, the clearinghomsest seek discussions regarding
project mitigation and designate a DOD componesetve as an agent for these
discussion$'? Further, the clearinghouse must notify the Saciet of Transportation
and Homeland Defense and invite the administrdttinedFAA and the Secretary of
Homeland Security to the discussiohs.

4. Early Involvement with Wind Farm Developers

Prior to the Act, DOD and the Air Force already &egartnering with wind
energy developers, as well as local and federallaényy agencies to promote
involvement as early as possible. At Travis AirdeoBase, Air Force officials used a
cooperative solution to resolve their issue withwind turbines. Wind-farm developers,
Solano County, and Air Force officials, with thesigsance of the U.S. Transportation
Command (USTRANSCOM) formally invited developerstdp the Air Force find a
solution to the radar issue by participating ina@ferative Research and Development

Agreement (CRADAY* A CRADA permits the federal government to colledte with

3191 osco et al., supra note 131, at 264e32 CFR §211.6.

31| osco et al., supra note 131, at 264.
312 Id

3314,

314 osco et al., supra note 131, at 254.
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nonfederal entities on research projects of mitiatest™ As a result of their joint
efforts, the participants determined that the threreding wind energy projects would not
significantly degrade the ASR-11's performancewould they impact their safety or
flight operations™™® Thereafter, the Air Force withdrew its objectidgaghe projects!’

With the creation of the DOD clearinghouse, thgpes of cooperative partnerships were
elevated to the DOD level. The clearinghouse ats@pts request from the wind energy
industry for early consultation through its informeview process'®

C. Requirements Within 270 Days After Enactment

Not later than 270 days after enactment, the exkecagent was required to
develop a “comprehensive strategy for addressiagntititary impacts of projects

requiring OE/AAA analysi§™® The strategy was to include an assessment of the

315 Id

3% 1d. at 256.

317 |d

318 parrish, supra note 290.

319 §358(d) COMPREHENSIVE REVIEW.—

(1) STRATEGY REQUIRED.--Not later than 270 daysathe date of the enactment of
this Act, the Secretary of Defense, acting throtighsenior official and lead organization
designated pursuant to subsection (b), shall dpvelmomprehensive strategy for
addressing the military impacts of projects fileiivihe Secretary of Transportation
pursuant to section 44718 of title 49, United $t&tede.

(2) ELEMENTS.--In developing the strategy requilsdparagraph (1), the Secretary of
Defense shall--

(A) assess of the magnitude of interference pogaurdgects filed with the Secretary of
Transportation pursuant to section 44718 of tileU4nited States Code,;

(B) identify geographic areas selected as proptmzdions for projects filed, or which
may be filed in the future, with the Secretary cdffsportation pursuant to section 44718
of title 49, United States Code, where such prejeould have an adverse impact on
military operations and readiness and categorieeisik of adverse impact in such areas
as high, medium, or low for the purpose of inforghearly outreach efforts under
subsection (c)(4) and preliminary assessments wsulesection (e); and

(C) specifically identify feasible and affordabtenb—term actions that may be taken to
mitigate adverse impacts of projects filed, or vlhncay be filed in the future, with the
Secretary of Transportation pursuant to sectiorl84i title 49, United States Code, on
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“magnitude of interference” created by wind progeatientify geographic areas that are
or may become likely sites for wind turbine prog&nd identify reasonable, long-term
mitigation measure¥®

1. Assess Magnitude of Interference

Consistent with the Act, where projects could hanedverse impact on military
operations and readiness, the executive agenasgbss the threat and assign a
magnitude of interferencé’ The clearinghouse currently uses a color codesysn
accomplish this. Projects with no significant refkmilitary mission failure are rated
green; projects with some risk but with logical igating strategies are rated yellow; and
red projects are those with significant risk of sios failure and no apparent mitigating
strategie$?

2. ldentify Military Sensitive Locations

Under the new process, the executive agent wititilegeographic areas that are
prime for renewable energy projects where sucheptsjcould have an adverse impact
on military security and categorize the area ah higk, medium risk, or low risf® In

November 2011, the DOD partnered with the Natidtedources Defense Council to

military operations and readiness, including--

(i) investment priorities of the Department of Dede with respect to research and
development;

(i) modifications to military operations to accorodate applications for such projects;
(i) recommended upgrades or modifications to &xgssystems or procedures by the
Department of Defense;

(iv) acquisition of new systems by the Departmemt ather departments and agencies of
the Federal Government and timelines for fieldinghsnew systems; and

(v) modifications to the projects for which suclphgations are filed, including changes
in size, location, or technology.

3201 osco et al., supra note 131, at at 262.

321 Id.

322 parrish, supra note 290.

323 osco et al., supra note 131, at 262. Ike Ske8&58(d)(2)(B).
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release a new mapping tool to help steer renevetdegy projects away from areas
where they would interfere with military activities environmentally sensitive are¥s.
The Renewable Energy and Defense Database (REALB)geospatial data to show if a
potential site conflicts with flight training rowgetesting and training ranges or other
military activities, including sites where projestsch as wind turbines could interfere
with technical radar system&, The database allows developers to enter geographi
coordinates for potential projects early in thenplag procesé?® Perhaps the hope is
that this information early in the planning procest alert developers to potential
problems and cause them to either reconsider taitm or initiate discussion with
DOD to determine alternatives or other mitigatioeasures.

3. ldentify Mitigation Measures

The executive agent shares the assessment witksted parties and will also
identify “feasible and affordable long-term actidts mitigate the adverse impacts of
these project¥?’ One suggestion for mitigation was to upgradeatyiag radars. As a
result, the FAA is engaging in a modernizationiative that includes overhauling radar
surveillance, called the Next Generation Air Tra&gtion System (NextGerj®
NextGen proposes to modernize the current ain¢raéintrol system by replacing the
SSR ground-based radar systems with a satellitesbgsstem®?® This technology

involves airborne Global Positioning System (GR&Skeivers transmitting location and

324 osco et al., supra note 131, at 265.
325 |d

326 Id

%714, at 262.

3814, at 266.

329 Federal Aviation AuthorityFactsheet: NextGeffrebruary 14, 2007),
http://www.faa.gov/nextgen (last visited June 1212)
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altitude to other nearby aircraft and air traffantrollers®*° This upgrade offers a
potential long-term solution for some ATC radarlgemns, but it works only with aircraft
equipped with transponders; therefore, it has #meesdrawbacks as the SSR.

D. New Stringent Requirements for DOD Obijections

The legislation also applied more stringent requeats that the Secretary of
Defense must follow prior to objecting to a renelgadnergy project. The Secretary of
Defense may not object to a renewable energy @drajed, after full consideration of
mitigation actions, the Secretary determines thaforoject would still result in an

“unacceptable risk to the national security of theted States®*? Further, the Secretary

330 Id
331 Id

3328358 (e) DEPARTMENT OF DEFENSE HAZARD ASSESSMENT .-

(2) DETERMINATION OF UNACCEPTABLE RISK.--The procades established
pursuant to subsection (c) shall ensure that teeeey of Defense does not object to a
project filed with the Secretary of Transportatmursuant to section 44718 of title 49,
United States Code, except in a case in which gueefary of Defense determines, after
giving full consideration to mitigation actions méied pursuant to this section, that such
project would result in an unacceptable risk torthBonal security of the United States.
(3) CONGRESSIONAL NOTICE REQUIREMENT.--Not lateraih 30 days after
making a determination of unacceptable risk undeagraph (2), the Secretary of
Defense shall submit to the congressional defeoserittees a report on such
determination and the basis for such determinagoich a report shall include an
explanation of the operational impact that ledh® determination, a discussion of the
mitigation options considered, and an explanationtty the mitigation options were not
feasible or did not resolve the conflict.

(4) NON-DELEGATION OF DETERMINATIONS.--The respobdity for making a
determination of unacceptable risk under parag(@pmay only be delegated to an
appropriate senior officer of the Department ofdédesie, on the recommendation of the
senior official designated pursuant to subsectmnThe following individuals are
appropriate senior officers of the Department ofebee for the purposes of this
paragraph:

(A) The Deputy Secretary of Defense.

(B) The Under Secretary of Defense for Acquisitibachnology, and Logistics.

(C) The Principal Deputy Under Secretary of Defeliasedcquisition, Technology, and
Logistics.

(f) REPORTS.--
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of Defense must submit a report to congressionainde committees within 30 days of
making a determination of unacceptable Ff&kThe report must include a basis for such
determination, an explanation of the operationglant that led to the determination, a

discussion of the mitigation options considered| an explanation of why the mitigation

(1) REPORT TO CONGRESS.--Not later than March 1¢hegear from 2011 through
2015, the Secretary of Defense shall submit tctmgressional defense committees a
report on the actions taken by the Department déixe during the preceding year to
implement this section and the comprehensive gfyadeveloped pursuant to this
section.

(2) CONTENTS OF REPORT.--Each report submitted uipdeagraph (1) shall include-

(A) the results of a review carried out by the 8ty of Defense of any projects filed
with the Secretary of Transportation pursuant tiise 44718 of title 49, United States
Code--

() that the Secretary of Defense has determinadlduwesult in an unacceptable risk to
the national security; and

(i) for which the Secretary of Defense has recomdiee to the Secretary of
Transportation that a hazard determination be gssue

(B) an assessment of the risk associated withogedr modifications of military training
routes and a quantification of such risk;

(C) an assessment of the risk associated with polaer and similar systems as to the
effects of glint on military readiness;

(D) an assessment of the risk associated withreleetgnetic interference on military
readiness, including the effects of testing anduaten ranges;

(E) an assessment of any risks posed by the dewelaipof projects filed with the
Secretary of Transportation pursuant to sectiorl 84 title 49, United States Code, to
the prevention of threats and aggression directedrid the United States and its
territories; and

(F) a description of the distance from a militamgtallation that the Department of
Defense will use to prescreen applicants undercsed? 718 of title 49, United States
Code.

()) DEFINITIONS.--In this section:

(1) The term “military training route” means a trgag route developed as part of the
Military Training Route Program, carried out jointly the Federal Aviation
Administration and the Secretary of Defense, fa lwg the Armed Forces for the
purpose of conducting low-altitude, high-speed tamyi training.

(2) The term “military installation” has the meagigiven that term in section 2801(c)(4)
of title 10, United States Code.

(3) The term “military readiness” includes any miag or operation that could be related
to combat readiness, including testing and evaloaictivities.

333 §358(e)(3).
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options were not feasible or did not resolve theflazt. *3*

E. Authorization to Accept Funds for Mitigation Bures

Finally, the Act authorizes the Secretary of Deéettsaccept a voluntary
contribution of funds from a developer to offset ttost of mitigation measurés. This
was perhaps included to address Dr. Robyn’s recardai®n to upgrade the aging
radars to resolve the electromagnetic interfergmoblem>*°

F. Notification Requirement

The Act did not address the timing of the filingtbé OE/AAA request.
However, prior to the Act’'s enactment, the FAA antenhits rules to increase the time
for notification from 30 days to 45 days before souction may begif®’ It appears that
the amendment had no connection with the NDAAfal, the rule was initially
proposed in 2006 and was finalized less than a mafier the congressional hearitig).

While the new statute helped the DOD and the AncEdone their response
procedures, it only focuses on the DOD, yet thélem is much greatéf® Despite Dr.
Robyn’s recommendations, Congress did not imprbgetverall siting process so that

military security concerns can be highlighted eartgl in a manner that will allow for

334 8358(f)(2).

33°§358(g) AUTHORITY TO ACCEPT CONTRIBUTIONS OF FUNDSThe
Secretary of Defense is authorized to accept awaty contribution of funds from an
applicant for a project filed with the Secretarylodnsportation pursuant to section
44718 of title 49, United States Code. Amountsa®pted shall be available for the
purpose of offsetting the cost of measures undentdly the Secretary of Defense to
mitigate adverse impacts of such project on miligperations and readiness.

338 |mpact of Wind Farmbearing, supra note 156, at 44. Statement of Brofby
Robyn, Deputy Under Secretary of Defense (Instaliatand Readiness). It is worth
noting that the DOD must reconcile this authormativith existing fiscal laws regarding
the acceptance of funds from non-federal entities.

33714 CFR Part 77 (2011).

3814,

339 osco et al., supra note 131, at 265.
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careful consideration.

VI. FEDERAL REFORM

The current wind farm siting process does not imsubalance between the two
national security concerns — energy and militaguséy. If the United States is serious
about promoting renewable energy projects whilentaeing sufficient military security,
Congress needs to advance reform. This sectidtinstlpresent the case for federal
reform, then offer a model for such reform.

A. The Case for Federal Reform

By enacting the NDAA, Congress required the DORr&ate a single voice for
reviewing renewable energy projects. Likewise, @#eas should create a single voice
for the entire wind energy siting process. In &ddi Congress must give the DOD a
stronger position in voicing concerns regardingdvemergy projects. The DOD should
not be providing mere recommendations that camgibared — their interests should carry
more weight. Finally, Congress needs to extencdhttiee requirement to give the
regulatory agencies ample time to review the ptsjand engage in mitigation
discussions. Further, this time extension willéférdevelopers so that they are not put
in a situation similar to the Shepherds Flat dgvetaf their project has the potential to
negatively impact military security.

First, Congress should mandate a “single voicettersiting of wind energy
projects at the federal level, just as Congresatedea single voice for the DOD. The
current process involves various regulatory agenaidocal, state, and federal levels. As
such, the DOD must navigate through these varigaa@es to try to raise military

security concerns. While the DOD has made greigestin creating partnerships with
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local, state and other federal agencies; howetvier an onerous task and certainly does
not provide adequate assurance that military coisoeill be heard. However, if
Congress passed legislation, as it did for the DtO@reate a single entity for wind
energy projects to coordinate with the DOD, thisulddhelp ensure that both
environmental and military security concerns argrasised.

While federalizing the wind farm siting processlwkely invoke significant state
opposition, it supports national security objedivén the past, Congress has enacted
legislation that constrains local siting authotityfurther national goaf® As discussed
earlier in this paper, the Energy Act of 2005 aoWERC to preempt local zoning of
some electric lines and all liquid natural gas ieais to facilitate national energy
goals®*? In addition, Congress enacted the TelecommumicstAct of 1996, which
partially preemptsdcal authority to site cellular communication togep facilitate the
siting cellular communication towet&® Similarly, Congress needs to constrain local
siting authority to promote national security goal®€nsuring that military readiness is
not adversely impacted by wind farm development.

Second, Congress needs to empower the DOD to sisped energy projects

340 Salkin et al., supra note 32,H153.

341 See AES Sparrows Point LNG LLC v. Smith, 470 F.[s@ud 586, 598 (D. Md.
2007) (finding that the Energy Act expressly pretgate and local action that would
approve or deny siting liquefied natural gas teats)) see also Jacob Dweck et al.,
Liquefied Natural Gas (LNG) Litigation After the Brgy Policy Act of 2005: State
Powers in LNG Terminal Siting, 27 Energy L.J. 4481 (2006) (“Although the FERC
generally conditions authorization on cooperatioth\state and local agencies, state and
local laws that ‘prohibit or unreasonably delaye throject are preempted.”); Kenneth T.
Kristl, Renewable Energy and Preemption: Lessam® f6iting LNG Terminals, Nat.
Resources & Env't, Winter 2009, at 58, 58-60 (dbstg how FERC preempts local
law), id.

342 |d

343 Id.
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that threaten military security until a solutiomdae found to diminish the negative
impacts and cancel those projects that cannot bgatad. Again, a stronger voice for
the DOD is required to ensure national securityggosy be satisfied. Though the DOD
has an agreement with both the BLM and the FAAgolved in their wind farm

siting review process, this is not an absoluteggaded. Both BLM and FAA have
discretionary authority to grant a wind developee€gquest in spite of DOD’s objections.
The Travis AFB situation is a prime example of thesurrence. When base officials
raised their concerns that the proposed wind tedhposed a threat to air safety, the FAA
disregarded their concerns due to a conflictingmemendation from higher-level Air
Force officials. Based on the FAA’s comments, theye more persuaded by the
recommendation from the higher-level Air Force @éils than from the base officials
even though the former recommendation did not ciemghe type of radar at issue.
Although inconsistent responses from the DOD shbeld thing of the past due to the
NDAA, the fact still remains that DOD lacks the l@pito protect its military security in
the face of renewable energy projects.

Moreover, even if BLM or FAA denies a developegsjuest based on DOD’s
objections, the developer has the ability to apffemdenial. Recently, the IBIA' set
aside a decision wherein the BLM denied an appdinab construct two meteorological
towers on public lands in Riverside County, Catifar**> The denial was based, in part,

on concerns from DOD that the request to build orelegical towers would eventually

344 Interior Board of Land Appeals. BLM, supra nog21
34 Graham Pass LLC and U.S. Mainstream Renewable Adv@ 182 Interior Dec. 93
(IBLA 2012).
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lead to a request to construct wind turbifsDOD had no objection to the met towers;
instead, DOD was concerned that wind turbinesan éinea would interfere with military
flight zone§*" although the applicant had not applied for a R@wafwind energy
project®*® At the time, BLM had a policy that it would deagplications for
meteorological towers if DOD determined that a lasy wind farm development could
affect military readiness. The Board’s decisioarayed that policy. The Board
determined that the denial was premature and thist Bas required to focus solely on
the environmental impacts of the two specific nogtdrs and any other reasonable
foreseeable future activity. Since there was riegtion for a wind energy project, the
Board determined that it was not a reasonably ém@isle future activity’®

FAA decisions may be appealed as well. In 201ppopnts of the Cape Wind project
appealed the FAA’s no-hazard determination (DNF) The FAA argued that the
petitioners lacked standing since the DNH was afisady opinion; therefore, they have
no enforceable legal effett: The court agreed that the DOI was the final artir the
project since the construction of the wind turbinesild occur on BLM-administered
lands®>? However, given the importance with which the D@iws the FAA's DNHs,

the petitioners had standing based on the liketihbat the DOI would reconsider a wind

energy project if faced with a “FAA determinatidrat the project posed an unmitigable

%14, at 85.

347 Id.

%814, at 83.

¥91d. at 91.

%9 Town of Barnstable v. FAA, 659 F.3d 28 (D.C. Ci911).

11d. at 31.

%2|d. The location of Cape Wind project falls withiatb state and federal jurisdiction.
The wind turbines themselves will be located irefadi waters, while the electric cables
that transmit the electricity to the mainland w#l in the seabed of state waters.
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hazard.®>* Moreover, the court vacated the FAA’s determimatholding that the FAA
failed to follow its own procedure in making itscitdon>* The Court found the FAA,
“misread its regulations, leaving the challengetdrinations inadequately justified®
The Court vacated the FAA’s decision and remanded the matter back to the FAA.356
The FAA ultimately maintained its no-hazard determination; however, this case set
the precedence of allowing developers to appeal FAA decisions and the potential for
having that decision vacated. Therefore, it is apparent that the current wind farm
siting process does not adequately consider valid threats to military security. Thus,
Congress must enable the DOD to advance these concerns more effectively.

Finally, developers should be required to notify BXOD of their proposed
project well before 45 days before constructionitegAlthough the FAA increased the
timeframe for developers to provide notificatiomttthey propose to construct wind
turbines from 30 days to 45 days, it is evident thes 15-day extension is insufficient in
the wind farm siting context. The DOD takes up@odays to evaluate a project and
determine whether it will have an adverse impacmilitary operations>’ This does not
take into account the time needed to engage iussans with the applicant to attempt
to mitigate the adverse impact. Indeed, the FAsss wind farm developers to provide

notification 8-12 months before constructiBh.In addition, as was evident in the

331d. at 32. SeeJennifer E. Trock and Kenneth P. QuIiB'G Circuit Vacates Crucial
FAA Determinations for Cape Wind
http://www.pillsburylaw.com/sitefiles/publicatiores/iationenergyelunralert10312011.pdf
(last visited May 31, 2013).

34 Town of Barnstable, supra note 350, at 36.

355 Eldred, supra note 19.

356 Id.

%732 C.F.R. §8211.6 and 211.7.

38 EAA, supra note 143.
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Shepherds Flat scenario, by the time developerseady to begin construction, they
already secured financing, set up agreements dotradity distribution, etc., before
obtaining the appropriate permits to start consitngdhe wind turbines. It makes more
sense for the developer to obtain these permitshgére it has invested so much time
and resources into the project.

B. A Model for Federal Reform

A model for the reform that | propose can be foundoth the Energy Act of
2005 and the 8358 lke Skelton NDAA. Specificallpropose that Congress combine
provisions from the Energy Act and the NDAA to foanmew process that will guarantee
a balance between military and energy security.

First, Congress would start by passing legislatmexpand FERC’s authority to
siting energy generating faciliti€s’ Then, the Chairman of FERC would be required to
designate a senior official and lead organizationlar to the DOD clearinghouse to
coordinate the review of renewable energy projeéithough FERC would be the single
voice for siting wind farms, it would be requiremldevelop the siting process in
coordination with other departments and agencig¢beofocal, state, and federal
governments. This collaboration should be simaihe CRADA that was set up at
Travis AFB, which is discussed earlier in this papehis integrated review process will
ensure careful consideration of projects that neselran adverse impact on military
operations and readiness. Further, the particpatf various agencies at all three
governmental levels will go further to lessen oppas than if FERC were given sole

authority to develop policy. Finally, this willyg FERC the ability to draw on the

%9 salkin et al., supra note 131, at footnotes 212shd
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expertise of the other agencies.

To ensure that projects are given adequate comsidiey FERC would require
developers to submit notification of proposed prtgeas soon as the geographic location
is known and certainly prior to the developer irtirgssignificant time and resources into
the project. FERC could follow a process simitatite DOD’s informal review process
in that it could require the developer to submé ¢eographic location of the project, the
nature of the project and all other relevant infation that is availabl&?°

Congress should also ensure that objections raigdélde DOD hold considerable
weight in the new process. Therefore, FERC wooldbe allowed to disregard an
objection raised by the DOD without careful considi®@n and congressional notice.
Congress could implement certain criteria that FEREt satisfy prior to disregarding a
DOD objection, as it did for the DOD’s denial obposed projects in the NDAA.
Likewise, FERC should be required to submit a refmcongressional defense
committees, which will include the basis for suetedmination, a discussion of the
mitigation options considered, and an explanationtty the mitigation options were not
feasible or did not resolve the conflfét.

VII. CONCLUSION

On June 25, 2013, President Obama issued his @liAaion Plan, which
reaffirms his commitment to reduce greenhouse gasstgons by doubling America’s use
of wind, solar, and geothermal ener§§.To accomplish this goal, the President’s plan

calls for a goal to double renewable electricitpg@tion once again by 2020 in order to

3032 C.F.R. §211.7(a).
361 8358(e)(2) and (3).
362 2013 President’s Climate Action Plan, supra note 99, at 4.
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cut carbon pollution in Americ&® As a result, the Department of Interior has been
directed to permit an additional 10 gigawatts bg@¥* Also, the DOD is committed to
deploying 3 gigawatts of renewable energy on mmjitastallations, including wind, by
20253%%° Federal agencies are also setting a new goabehing 100 megawatts of
installed renewable capacity across the federalbgislized housing stock by 2028.

The plan also continues the concept of federal gowent being a leader in clean energy
and energy efficiency?’ Overall, the plan demonstrates that renewableggne
development will continue at a faster pace thdrad in the past. As a result, our nation
needs to ensure that another aspect of nationatisee military readiness — is not lost in
the way of new development.

Notwithstanding the equal importance of militarydamergy security, the siting
process fails to ensure that both interests aregbeet. Although the President’s
Climate Action Plan directs the DOI to permit aduhal renewable energy projects by
2020, there is no directive to streamline the warth siting proces®>® The current

process lacks a single procedure for reviewing ve@nergy projects. Instead, various

363 Id. at 5-6.

364 ]d. at 6.

365 [,

366 [,

367 Id. at 11.

368 The plan references a presidential memorandum that “directs federal agencies to
streamline the siting, permitting and review process for transmission projects
across federal, state, and tribal governments,” id. at 7. This memorandum focuses
on modernizing the Nation’s electric transmission grid, which could indirectly
impact the wind farm siting process; however, this executive memorandum does not
specifically direct the streamlining of the wind farm siting process. 78 Fed. Reg. 35,
539-43; See also The White House, Presidential Memorandum: Transforming our
Nation’s Electric Grid Through Improved Siting, Permitting, and Review (2013),
available at http://www.whitehouse.gov/the-press-

office/2013/06/07 /presidential-memorandum-transforming-our-nations-electric-
grid-through-I (last visited July 22, 2013).
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agencies at the local, state, and federal levglsage wind farm siting. Moreover, none
of these agencies are required to consider adwapscts that wind turbines could have
on nearby military activities. Even in cases whegencies agreed to consider such
impacts, this is not a guarantee that DOD objesttomprojects will be followed. As a
result, the DOD has encountered numerous situataangdescribed in this paper, where
wind turbines have had an adverse effect on mylgacurity without a streamlined
solution.

Although the DOD and wind energy proponents haee tfifferences, both agree
that there is a solution. There is a way thatdhe® national security aspects can exist
together, but Congress needs to lead the way thrfadgral reform that will streamline
the process and give the DOD a stronger voice.éeTisano question whether Congress is
capable of doing so. As illustrated in this pa@angress has successfully streamlined
the siting of certain electronic transmission liasswell as natural gas pipelines and
terminals and fine-tuned the DOD’s renewable eneegiew process. If Congress is
serious about maintaining military security whilsasatisfying renewable energy goals,

Congress must enact federal legislation.
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