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I. Introduction 

A. Massachusetts - The GHG Regulation Catalyst 

In the historic Supreme Court decision of Massachusetts vs. The Environmental 

Protection Agency,1 the Supreme Court ruled in favor of rulemaking for the regulation of 

greenhouse gas emissions (“GHGs”) from motor vehicles under the Clean Air Act.  The 

opinion written by Justice Stevens held that, the state of Massachusetts had standing to 

petition review of the Court of Appeals for the District of Columbia Circuit’s denial2 of 

its petition for rulemaking.  Justice Stevens held that the Clean Air Act authorizes the 

Environmental Protection Agency (“EPA”) to regulate greenhouse gas emissions from 

new motor vehicles in the event that it forms a “judgment” that such emissions contribute 

to climate change.3  Further, the EPA can avoid taking regulatory action with respect to 

greenhouse gas emissions from new motor vehicles only if it determines that greenhouse 

gases do not contribute to climate change or if it provides some reasonable explanation as 

to why it cannot or will not exercise its discretion to determine whether they do.4 

The Supreme Court ruling in Massachusetts became the basis for the EPA’s 

endangerment finding5 that GHGs contribute to climate change and that the EPA has the 

                                                 

1 Massachusetts et al., v Environmental Protection Agency, 549 U.S. 497, 127 S. 
 Ct. 1438. 
 
2 Massachusetts et al., v. Environmental Protection Agency, 415 F.3d 50. 
 
3 Massachusetts et al., v Environmental Protection Agency, 549 U.S. 497, 127 S. 
 Ct. 1438. 
 
4 Id. 

 
5 Endangerment and Cause or Contribute Findings for Greenhouse Gases Under 
 §202(a) of the Clean Air Act, published at 74 FR 18886 (April 24, 2009). 
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authority to regulate the emission of GHGs under the Clean Air Act.6  Analysts have 

referred to the Supreme Court’s ruling in Massachusetts as the catalyst for the United 

States’ movement away from dependence on fossil fuels for its energy needs.7   

B. Nuclear as the Solution 

Coal, oil and even natural gas fired power plants are all responsible for 

greenhouse gas emissions along with criteria pollutants identified under the Clean Air 

Act.  Alternative energy production such as solar, wind, bio-mass or geo-thermal is still 

primarily in its infancy in the U.S. with respect to large scale power production.  

Currently, no alternative energy facility exists in the U.S. that can truly be considered 

utility-scale rather than simply a secondary source of energy.8 

In order to regulate GHGs under Massachusetts and criteria pollutants identified 

by the Clean Air Act,9 the U.S. needs a bridge fuel source that will allow it to move away 

from fossil fuels and comply with green house gas regulations.   

Since a firm timeline for the development of utility scale alternative energy 

facilities is unknown, the U.S. should turn back to one of its first alternative energy 

                                                 

6 The Clean Air Act, §202(a)(1), 42 U.S.C.A. §7521 (a)(1). 
 
7 Massachusetts et al., v Environmental Protection Agency, 549 U.S. 497, 127 S. 
 Ct. 1438. 
 
8 Note: The proposed Ivanpah Solar Electric Generating System (the “Ivanpah 
 Project”)  will contain three separate solar thermal power plants in Southeastern 
 California.  It will consist of fields of heliostat mirrors focusing sunlight on 
 boilers on centralized solar power towers.  The Ivanpah Project has the potential 
 to generate 300 megawatts of  electricity, could conservatively power 200,000 
 homes per year and would remove more than 600 tons of carbon dioxide 
 emissions per year.  When Ivanpah is completed, it will be the first utility scale 
 solar facility in the United States.  see also www.brightsourceenergy.com. 
 
9 The Clean Air Act, §202(a)(1), 42 U.S.C.A. §7521 (a)(1). 
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sources: nuclear energy.  Nuclear energy can be the bridge between fossil fuel based 

energy generation and the ongoing development of utility scale renewable/alternative 

energy sources.  A functioning nuclear power plant built to current standards and 

regulations as defined by the Nuclear Regulatory Commission (“NRC”) is capable of 

working for up to fifty (50) years.  In addition, new technologies in the development of 

reactors substantially lower the risk of serious accidents.10  Over the past two (2) years, 

the United States has seen epic environmental disasters result from our dependence on 

fossil fuels; the Tennessee Valley Authority coal ash pond disaster spread toxic coal ash 

(the hazardous by-product of coal use in utilities)11 throughout the Tennessee Valley area, 

and there is continuing fallout associated with the collapse of British Petroleum’s deep 

water oil drilling operation in the Gulf of Mexico that has resulted in a disastrous oil spill 

that is devastating wildlife, polluting the Gulf of Mexico, threatening federal fishing 

waters and the livelihood of entire communities in the Gulf Coast.12 

Fossil fuel disasters, as well as the Supreme Court case of Massachusetts13 (and 

the corresponding EPA’s endangerment finding) must all factor into the United States’ 

future energy policies.  It is generally agreed that the United States needs to move away 

from fossil fuels, but renewable energy on a utility scale is not yet available that is 

capable of meeting the United States’ energy needs.   

                                                 

10 Id. 
 
11 http://tn.gov/environment/kingston/pdf/orders/06_14_2010.pdf. 
 
12 http://www.epa.gov/bpspill. 
 
13 Massachusetts et al., v. Environmental Protection Agency, 549 U.S. 947, 127 S. 
 Ct. 1438. 
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Therefore, nuclear energy, while not “risk free,” has the ability and effective 

regulatory oversight in place to provide a solution.  While there are substantial costs 

associated with the construction of new nuclear reactors, the biggest obstacle facing new 

nuclear development arises from its past, not its present: it is the issue of what to do with 

the by-product created from the production of nuclear energy, spent nuclear fuel (“SNF”).   

To date, there is no resolution of issues associated with establishing a permanent 

repository and/or method for the long term storage of SNF at nuclear energy facilities.  

Under the Nuclear Waste Policy Act of 1982 (“NWPA”) the Department of Energy 

(“DOE”) undertook the responsibility for SNF pursuant to Standard Contracts.  The 

DOE’s failure to perform under, and its ongoing non-compliance with the contracts has 

resulted in enormous legal liability.14  Liability under the Standard Contracts as well as 

what to do with SNF must both be resolved before sustained new nuclear development 

can move forward.  Without a permanent repository for SNF, and the threatened 

elimination of funds for Yucca Mountain,15 the U.S. is left in a quandary of how to 

encourage the development of new nuclear power as a viable solution for the reduction of 

GHGs.  In other words, a nuclear renaissance cannot move forward until an analysis and 

permanent resolution of outstanding federal liabilities for SNF from nuclear power is 

found.  The main, although interconnected, outstanding liabilities and responsibilities of 

the federal government are (1) the financial liabilities of the Standard Contracts entered 

into in connection with the DOE’s contractual liability to remove SNF from nuclear 

                                                 

14 Marine Yankee Atomic Power Company, et al. v. U.S. 225 F.3d 1336 (Fed Cir 
 2000). 
 
15 www.reviewjournal.com “Reid Declares Yucca Victory” By: Keith Rogers, 
 August 1 2009. 
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facilities and (2) the DOE’s responsibility to supply a permanent repository for SNF.  If 

these problems can be solved, nuclear energy can be used as a bridge source of carbon 

free clean energy as utility scale alternative/renewable energy projects are developed and 

our country’s aging electricity grid and energy infrastructure is improved. 

This thesis will: (1) examine the current state of nuclear power in the United 

States; (2) provide a comparison of nuclear power to both existing alternative/renewable 

sources of energy as well as fossil fuels; (3) dissect Standard Contracts created pursuant 

to the NWPA, Congress’ attempt to find a solution for SNF, and the designation of Yucca 

Mountain as a repository; (4) the anticipated failure of Yucca Mountain; (5) explore 

WIPP as well as attempts to build a facility on Native American land in Utah; (6) 

examine reprocessing as a solution for SNF used by France and Japan; and, finally, (7) 

propose a solution to reduce GHG’s by developing new nuclear energy plants with 

financial support from the U.S. government and a solution to build a storage facility for 

SNF through the sitting of a repository based on a “bottom-up” cooperative federalism 

approach.   
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II. Nuclear Energy 

A. Nuclear Energy Basics 

Nuclear energy is produced by a controlled nuclear reaction that creates heat 

which is used to boil water, produce steam and drive a steam turbine.16  Nuclear energy 

produces substantially more energy than fossil fuels; the fission of one atom of uranium 

produces ten million (10,000,000) times the energy produced by the combustion of an 

atom of carbon to coal.17  In addition, nuclear plants require less fuel than fossil fuel 

plants; one (1) ton of uranium produces more energy than is produced by several million 

tons of coal or several million barrels of oil all of which emit massive amounts of criteria 

pollutants and GHGs in comparison to a nuclear reactor.  Currently, there are one 

hundred and four (104) commercial nuclear generating units that are fully licensed by the 

NRC to operate in the United States.18  Nuclear reactors provide approximately one 

hundred thousand (100,000) net mega watts of electricity or approximately nineteen 

percent (19%) of the total electricity generated in the United States.19  One hundred 

thousand (100,000) net mega watts of electricity is enough to satisfy the electricity 

demands of California, Texas, and New York.  Notably, France receives almost eighty 

percent (80%) of its electricity from nuclear energy, and nuclear energy provides 

                                                 

16 http://www.Our-energy.com/energy_facts/nuclear_energy_facts/html. 
 
17 Id. 
 
18 www.nrc.gov. 
 
19 Id. 
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approximately fifteen point seven percent (15.7%) of the world’s electricity.20  Nuclear 

energy has virtually no greenhouse gas emissions and takes up a minimal amount of 

actual physical space in comparison to traditional fossil fuel utility plants. 

B. The Stigma Surrounding Nuclear Energy 

Public opinion varies greatly on the use and safety of nuclear energy.  In fact, 

nuclear energy is not free from serious risks.  In 1979, the Three Mile Island nuclear 

power plant suffered a cooling malfunction that caused a portion of the core in its reactor 

to melt.21  A release of radioactive gas occurred following the accident, but it was not 

enough to cause exposure above health and safety guideline levels.  In addition, there 

were no injuries nor adverse health effects from the Three Mile Island accident.  The 

reactor was severely damaged as a result of the accident, and has since been 

demolished.22  The Three Mile Island Presidential Commission report states that the 

fundamental cause of the accident was “operator error.”23  The Three Mile Island 

accident of 1979 was the worst nuclear accident in United States history.  To date, there 

have not been any reports of a single person suffering from long-term radioactive 

exposure, and there are no known cases of leukemia, cancer nor genetic mutations linked 

to the accident.  Unlike, the lack of sufficient oversight by the EPA, the decision to allow 

                                                 

20 Id. 
 
21 http://www.world-nuclear-org./info. 
 
22 http://www.world-nuclear-org/info/inf36.html. 
 
23 Report of the President’s Commission on The Accident at Three Mile Island, 
 Kemeny Commission Report October 1979. 
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states to form their own RCRA24 regulations for coal ash, and the negligence of the 

Minerals Management Service that permitted deep water drilling in the Gulf of Mexico 

without proper due diligence and regulatory oversight, proper oversight, management as 

well as effective regulations and inspection are the foundations of the NRC. 

Nevertheless, in part because of the Three Mile Island accident and the 

devastating nuclear disaster at Chernobyl in 1986, where disastrous, worst case scenario 

health effects and environmental degradation took place, the construction of nuclear 

reactors in the United States was quickly brought to a halt.  In addition, class action 

litigation was filed under the Price-Anderson Act after the Three Mile Island incident,25 

and the threat of contaminated water and air pollution led to more litigation.26  Much of 

the stigma associated with nuclear power is directly related to these incidents; however, 

when the facts of the incidents are compared to each other the pattern clearly shows that 

the NRC did its job in connection with the design and engineering construction approval, 

whereas the Chernobyl disaster can be blamed in part on a flawed nuclear reactor design 

and operation by poorly trained engineers and plant operators.27  Between 1957 and 1986 

more than one hundred (100) nuclear power plants were built and operated in the United 

States, and the Three Mile Island reactor core accident is the only incident in the U.S. to 

                                                 

24 33 U.S.C. §1342(b), See also, 42 U.S.C. §6943 [providing for individual states to 
 meet the federal criteria for approval of states’ plans under the Resource 
 Conservation and Recovery Act (RCRA)]. 

 
25 In Re: TMI Litigation Lori Dolan, 199 F.3d 158 (3rd Cir. 1999). 

26 Susquehenna Valley Alliance v. Three Mile Island Nuclear Reactor, 619 F2d. 
 231 (3rd Cir. 1999), 15 ERC 1394, 10 Envt. Law Reporter, 20, 235. 
 
27 http://www.-world-nuclear-org/info/chernobyl/inf07.html. 
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date.  Unfortunately, the significant differences between Chernobyl and the Three Mile 

Island accident did not impact U.S. public opinion and no new nuclear plants have been 

constructed in the U.S. since the Three Mile Island accident. 
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C. Financing for New Nuclear Energy 

One of the biggest challenges facing nuclear energy, is making nuclear power 

more economical.  We know that it is environmentally friendly, and if precautions are 

followed and regulations and oversight by the NRC continue, that it is statistically safer 

than oil or natural gas.  In 2005, the Energy Policy Act authorized up to Eighteen Billion 

Five Hundred Million and No/100 Dollars ($18,500,000,000.00) in federal loan 

guarantees to construct new nuclear reactors.28  In addition, the proposed Kerry-Boxer 

climate change legislation contains an additional component for nuclear energy federal 

loan guarantees.29  Secretary Chu has stated that, “Nuclear power is an important part of 

what the U.S. has to do to reduce emissions.”30  New nuclear facility start up costs (apart 

from the issue of SNF) are significant.  The private equity markets, even prior to the 

current economic downturn, did not offer favorable financial terms for the development 

of nuclear facilities.  The lack of financial interest is due in part to previous failed 

attempts by both the federal and private sectors to obtain federal loan guarantees as well 

as liability limits set for companies associated with nuclear accidents.  In the 1980’s, 

federal loan guarantees cost the American taxpayer and ratepayer Two Hundred Eighty 

Billion Dollars and No/100 ($280,000,000,000.00) (adjusted to current day value) for 

abandoned nuclear plants, cost overruns and stranded costs to utilities.  In 2002, the DOE 

estimated that the total cost for a new nuclear reactor could be as high as Three Billion 

                                                 

28 Schlissel, D., M. Mullet and R. Alvarez.2009 Nuclear Loan guarantees; Another 
 taxpayer bailout ahead? Cambridge, MA; Union of Concerned Scientists. 
 
29 Kerry-Boxer Climate Bill, Senate Energy Bill (S. 1642). 
 
30 www.bloomberg.com.  “U.S. Deeply Committed to Solving Climate Change” 
 (Update 2) October 14, 2009. 
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Dollars and No/100 ($3,000,000,000.00) and current private estimates set the cost at Nine 

Billion Dollars and No/100 ($9,000,000,000.00).31  On October 14, 2009, Secretary Chu 

stated that the U.S. government will announce loan guarantees for nuclear plants “very 

soon…and that the development of nuclear power is an important part of what the U.S. 

has to do to reduce emissions…(the U.S.) is working aggressively to restart the nuclear 

industry…I believe the nuclear waste issue can be solved on both a scientific and political 

level.”32  The General Accounting Office (“GAO”) estimates the risk of defaults in the 

DOE loan guarantee program at fifty percent (50%)33 with taxpayer risk ranging from 

Three Hundred Sixty Million and No/100 Dollars ($360,000,000.00) to One Billion Six 

Hundred Million Dollars and No/100 ($1,600,000,000.00). 

Currently, each nuclear power plant operator is required to maintain the maximum 

amount of private insurance available which is approximately Two Hundred Million 

Dollars and No/100 ($200,000,000.00).  Each large reactor is also required to maintain 

and participate in a plan for secondary insurance coverage.  The secondary coverage plan 

assesses a retrospective premium of nearly Ninety Million Dollars and No/100 

($90,000,000.00) payable over a period of years following any major nuclear accident.  

The NRC is authorized to enter into indemnity contracts with each licensee, covering 

public liabilities arising from nuclear incidents for the difference between the licensee’s 

private insurance and a cap of Five Hundred Sixty Million Dollars and No/100 

                                                 

31 Id. 
 
32 Id. 
 
33 Government Accountability Office Report (2008). Washington, DC.  “New Loan 
 Guarantee Program should complete Activities Necessary for Effective and 
 Accountable Program Management.” 
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($560,000,000.00).34  Since these insurance premiums are pooled, the total liability 

coverage is over Nine Billion One Hundred Million Dollars and No/100 

($9,100,000,000.00).  As a point of comparison, the Oil Pollution and Liability and 

Compensation Act35 has a cap of Seventy Five Million Dollars and No/100 

($75,000,000.00), and Congress is currently debating passing an ex-post facto law to 

raise the limit to Ten Billion Dollars and No/100 ($10,000,000,000.00).36 

In an MIT study,37 the economics of nuclear power were analyzed and it was 

determined that despite the high baseline costs associated with nuclear power, that it is 

actually more economical than generating electricity from gas or coal because of the high 

costs tied to carbon emissions and the financial impacts of global warming associated 

with gas and/or coal.  The MIT study also found that with government assistance and a 

price for carbon factored in, the cost gap between nuclear power and fossil fuels can be 

dramatically reduced.  However, in order to make nuclear competitive, government 

financing is an absolute either in the form of loan guarantees, and/or greater liability 

assistance than the Price-Anderson Act.38 

                                                 

34 www.NRC.gov/factsheet/licensing. 
 
35 Oil Pollution Liability and Compensation Act of 1990, §33 U.S.C. 2701 et seq. 
 
36 Big Oil Bailout Prevention Act of 2010;  
 http://menendez.senate.gov/newsroom/press/release/?id=c9ca441f-ddac-4ebb-
 ad3a-b044cb3c79f8. 
 
37 MIT Study, The Future of Nuclear Power, http://web.mit.edu/nuclearpower/. 
 
38 The Price-Anderson Nuclear Industries Indemnity Act of 1957. 
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III. Past and Current Liabilities - Nuclear Power 

A. The Nuclear Waste Policy Act of 1982 (“NWPA”) 

The NWPA is a statute dealing with various aspects of radioactive waste,39 and 

was the first comprehensive program governing the disposal of nuclear waste.40  The 

NWPA requires the DOE to dispose of nuclear waste safely utilizing environmentally 

acceptable methods.  The NWPA was passed in connection with a congressional intent to 

find a permanent repository for commercial nuclear waste and SNF and establish a 

schedule for the construction and site selection of a repository.41  The NWPA was 

enacted in part because the public health and safety necessitated the government’s 

assistance to provide for the permanent storage and disposal of SNF as well as issues 

associated with interim storage and disposal of nuclear fuel.42  Under the NWPA, 

Congress designated four specific objectives: (1) establish federal responsibility for the 

disposal of SNF (2) define the relationship between the federal and state governments in 

connection with the management of disposal and responsibility for SNF (3) establish a 

fund financed by nuclear utilities for a (4) permanent repository.43 

Under NWPA, the U.S. government has the responsibility to provide for the 

permanent disposal of high level radioactive waste and SNF in order to protect the public 

health and safety of the environment.  The NWPA provides that costs of disposal are the 

                                                 

39 The Nuclear Waste Policy Act of 1982, P. L. 97-425, 96 Stat. 2201. 
 
40 42 U.S.C. §10131(a)(2)(A). 
 
41 42 U.S.C. §10131(a)(5). 
 
42 42 U.S.C. §10131(a)(1). 
 
43 42 U.S.C. §10131(b). 
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responsibility of the generators and owners of such waste and SNF.44  The funding 

mechanism under the NWPA provides for utilities to pay into the Nuclear Waste Fund if 

they produced SNF.45  In exchange for the payments, the DOE held the Nuclear Waste 

Fund and entered into Standard Contracts for the acceptance of SNF at a permanent 

repository no later than January 31, 1998. 

The NWPA provides for the Secretary of Energy to nominate potential permanent 

repositories for nuclear waste and specifies three (3) different roles for three (3) different 

agencies.  First, the DOE established the Office of Civilian Radioactive Waste 

Management which is responsible for locating, evaluating, nominating, constructing, and 

operating facilities for storing and disposing of SNF.46  Second, the NRC is responsible 

for regulating the design and operation of any facility as well as establishing guidelines to 

be followed if a repository should ever be sealed or decommissioned.47  Third, the EPA 

issues environmental standards to protect humans and the environment from the release 

of radiation from any repository, and is charged with assessing the security and 

protectiveness of repository sites over time.48 

B. SNF Contracts 

In exchange for the federal government taking responsibility for a long term 

repository for SNF, nuclear utilities have been making mandatory payments into the 

                                                 

44 42 U.S.C. §10131(a)(4). 
 
45 42 U.S.C. §10131(a)(4). 
 
46 10 C.F.R. §§ 960, 963. 
 
47 42 U.S.C. § 10141(b).  See 10 C.F.R. §§ 960, 963. 
 
48 42 U.S.C. § 10141(a).  See 40 C.F.R. §191, 193, 194. 
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Nuclear Waste Fund since 1983.  The amount paid by each nuclear utility is based on the 

amount of nuclear electricity it generates, and a one-time fee was collected based on 

electricity generated before 1983.  The fee required by the NWPA is one-tenth (1/10
th) of 

one cent or one mil per kilowatt-hour of electricity generated by the facility.49  The 

Nuclear Waste Fund and the one-time fee paid by generators are the main source of 

funding for the construction of a repository50 as well as the ongoing maintenance once/if 

a permanent repository opens.51 

Under NWPA, the Standard Contracts for the long term storage of SNF state that 

“neither the Government nor the purchaser shall be liable under this contract for damages 

caused by failure to perform its obligations hereunder, if such failure arises out of causes 

beyond the control and without the fault of negligence on the party failing to perform.”52  

Performance by the DOE under such contracts was scheduled to commence no later than 

January 31, 1998.53  The contracts specifically stated that following commencement of 

operation of the repository, “the Secretary shall take title to the high level radioactive 

waste or SNF involved as expeditiously as practicable upon the request of the generator 

owner of such waste or fuel; and in return for the payments of fees established by this 

section, the Secretary, beginning no later than January 31, 1998, will dispose of the high 

                                                 

49 42 U.S.C. §10222(a)(2). 
 
50 Note: A repository is currently being constructed in Nevada called “Yucca 
 Mountain.” 
 
51 42 U.S.C. §10222(a)(3). 
 
52 Marine Yankee Atomic Power Company, et al. v. U.S.  225 F.3d 1336 (Fed. Cir 
 2000)Standard Contract, Article IX.  
 
53 42 U.S.C. §10222(a)(1). 
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level radioactive waste or SNF involved as provided in this subchapter.”54  Such contracts 

were to continue until such time that all SNF had been disposed. 

C. Permanent Repository for SNF 

The NWPA charged the DOE with the responsibility to construct and operate a 

geologic permanent repository for high level waste and to fulfill the contractual 

obligations of providing a permanent repository for SNF from commercial nuclear 

utilities.  In connection with the NWPA, commercial nuclear utilities were assessed a fee 

to cover the government costs of a permanent repository, the fee was then mostly passed 

on to the residential users who obtained power through a nuclear facility.55  In 1987, in 

connection with the NWPA, Congress directed the DOE to focus solely on Yucca 

Mountain as the site of the permanent repository.  In 1990, the United States Court of 

Appeals rejected the Nevada state challenge to legislative authority for this decision.56  

The Court ruled that if the site satisfies standards set by the DOE, the NRC, and the EPA, 

then it can begin accepting SNF upon completion of the licensing process governed by 

the NRC.57 

The NWPA legislation allows for the governor or legislature of any affected state 

to submit to Congress a “notice of disapproval” as to any final repository located within 

                                                 

54 42 U.S.C. §10222(a)(5)(A)-(B); Standard Contract for Disposal of SNF and/or 
 High Level Radioactive Waste, 48 Fed. Reg. 5,458 (Feb. 4 1983), see also 10 
 C.F.R. §961.11. 

 
55 42 U.S.C. §10131(a)(4). 
 
56 Nevada v. Watkins, Nuclear Reg. Rep. P 20, 517, 914 F.2d 1545  (9th Circuit, 
 1990). 
 
57 County of Esmeralda, Nevada v United States DOE, Nuclear Reg. Rep. P 20, 527, 
 925, F. 2d 1216 (9th Cir. 1991). 
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its borders.58  Former DOE Secretary Spencer Abraham recommended the Yucca 

Mountain site59 in Nevada to President George W. Bush along with a final submission of 

an Environmental Impact Statement (EIS) in February 2002.60  In response, Nevada 

issued its notice of disapproval.  Subsequently, Congress overrode Nevada’s notice of 

disapproval and President George W. Bush signed a law approving Yucca Mountain as 

the SNF waste repository site under NWPA.  If Yucca Mountain is completed and 

receives shipments of SNF, the state of Nevada will be entitled to up to Fifty Million 

Dollars and No/100 ($50,000,000.00) per year in payments from the federal government 

under NWPA.61 

D. The NRC and the Licensing of Yucca Mountain 

The selection of Yucca Mountain, despite Nevada’s objections, began the process 

of construction at the site.  Yucca Mountain is scheduled to receive high-level waste 

consisting primarily of SNF from commercial nuclear power plants, spent fuel from U.S. 

Navy reactors and certain waste generated by the DOE during the development of nuclear 

weapons.62  Currently, nuclear waste is stored on site in casks after spending up to three 

(3) years in cooling ponds also located on site.  Fifty Seven Thousand (57,000) tons of 

commercial spent fuel is already in temporary storage at nuclear power plants across the 

                                                 

58 The Nuclear Waste Policy Act of 1982, P. L. 97-425, 96 Stat. 2201.  
 
59 10 C.F.R. §Part 63 -2001. 
 
60 10 C.F.R §63 – provided for the selection of Yucca Mountain as the repository 
 site for SNF. 
 
61 The Nuclear Waste Policy Act of 1982, P. L. 97-425, 96 Stat. 2201. 
 
62 www.nrc.gov/fact sheet/yucca. 
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country.63  Nuclear waste is currently located at one hundred twenty nine (129) sites in 

thirty nine (39) different states including seventy two (72) commercial reactors, a 

temporary commercial storage site that has been established, forty three (43) research 

sites and ten (10) DOE Sites.64 

The proposed repository at Yucca Mountain is designed to hold roughly seventy 

seven thousand (77,000) tons of high-level nuclear waste.  The NRC began the licensing 

review process when the DOE sent over the Yucca Mountain application on June 3, 

2008.65  The NRC has taken the position that until the application is withdrawn, and 

while budgeted funds are available, the decision to docket the application triggered the 

three (3) year review schedule set by Congress for the NRC to reach a decision on 

whether or not it will approve construction of Yucca Mountain.  In addition, the NRC has 

the option of requesting an additional year to complete its review.66 

The NRC published a “notice of opportunity to be heard” which allows for public 

involvement in the licensing process and provides a forum for their contentions to be 

heard on both legal and technical issues.  To date, the NRC has registered three hundred 

nineteen (319) contentions by twelve (12) different groups petitioning to become parties 

to the hearing.67  In order to demonstrate standing in front of the NRC, a potential party 

must show that it has an interest, that will be affected by the proposed licensing action 
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and that it could be harmed by the outcome of the proceeding.  Filed contentions usually 

allege that one of the legal or technical requirements of the licensing process has not been 

satisfied.68  Nevada and Nye County (where Yucca Mountain is located) have been given 

automatic standing, but must still produce a formal litigable contention in order to be 

parties in the proceeding.69  Interested states, counties, local government and Indian tribes 

may also file contentions provided they meet the standing requirements, or they can ask 

to be recognized as an “interested governmental participant” which allows them to 

participate without filing a contention.70 

The hearing process established by the NRC in connection with the licensing of 

Yucca Mountain is an adjudicatory process and requires all parties, government and 

public, to submit documents to a web based Licensing Support Network.71  Any final 

decision by the NRC is appealable to any U.S. Court of Appeals.72 

E. Legal Challenges of Yucca Mountain 

 In addition to its “notice of disapproval,” the state of Nevada has filed numerous 

legal challenges to the selection of Yucca Mountain under NWPA.73  Its objections have 
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been based on very specific technical criteria surrounding the repository based on rules 

promulgated by the DOE, EPA and the NRC. 

In 2004, the D.C. Circuit Court of Appeals remanded the rules to the agencies for 

revision based on technical criteria flaws regarding the peak radioactive exposure to an 

individual within the vicinity of the repository at any time during a ten thousand (10,000) 

year compliance period.74  On June 3, 2008, the DOE submitted an application to the 

NRC for a license to construct and operate the repository at Yucca Mountain.  After the 

submission of the application, the focus shifted from “the DOE’s efforts to determine a 

suitable site and design for the repository to the NRC’s independent, thorough and 

rigorous review of the repository design to determine whether it can safely contain the 

nation’s high-level nuclear waste.”75  The NRC has as many as four (4) years to issue an 

approval or disapproval of the Yucca Mountain site. 

On June 3rd 2010, the Construction Authorization Board, the sub-board of the 

licensing Board of the NRC, heard public arguments on the DOE’s request to withdraw 

its application for Yucca Mountain.76  The states of South Carolina and Washington, as 

well as several representatives from White Pine County, Nevada objected to the DOE’s 

request to withdraw the license for Yucca Mountain.77  White Pine County relies on 

income from Yucca Mountain, and both South Carolina and Washington are seeking a 
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place to store their SNF.  The legal basis for the objections is based on NWPA.78  

Supporters of Yucca Mountain argue that, “NWPA expresses in its terms that they (the 

DOE) must proceed with the application, and the NRC must approve or disapprove of the 

application.”79 

F. President Obama and the Fiscal Year 2010 Budget 

President Obama stated that, “he did not consider Yucca Mountain” as an option 

for nuclear waste storage.80  In President Obama’s first proposed 2010 federal budget81 

the amount allocated for Yucca Mountain was reduced significantly from previous 

years.82  President Obama supported the establishment of a blue ribbon panel to look at 

issues surrounding Yucca Mountain in connection with the NRC’s review of the 

application from the DOE for the license to build a facility at Yucca Mountain.  

However, during hearings on March 5, 2009, Secretary Chu informed the Senate that “the 

Yucca Mountain site was no longer viewed as an option for storing reactor waste.”83  

Congress is ultimately responsible for funding the FY 2010 budget, and Yucca Mountain 

cannot be undesignated as the repository without congressional approval.  However, 

Congress has voted to cut the funding for the project over the past four (4) years and the 
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amount of funding allocated to it by President Obama is at its lowest level ever.  On 

August 1, 2009, Senate Majority Leader Harry Reid announced that President Obama and 

Energy Secretary Chu have agreed to eliminate all funds for Yucca Mountain in the FY 

2011 budget.84  Senator Reid cut Twenty Seven Million Dollars and No/100 

($27,000,000.00) from Yucca Mountain’s 2010 license application funding in the Energy 

and Water Appropriations Bill which was passed in July 2009.85  Reid stated that the 

NRC “won’t have money to continue its four (4) year review of the (Yucca) license 

application.”  Reid has also commented regarding DOE’s responsibilities under NWPA 

stating that he doesn’t think an amendment to NWPA is needed.86 

On June 7th, 2010 the DOE issued a letter to Yucca Mountain’s main contractor, 

USA Repository Services (“USA RS”), to cease all work on the project that is “not 

related to contract and employee terminations, record keeping and network support 

tasks.”87  The letter specifically stated that by June 14th, 2010, “USA RS shall provide 

DOE a plan to complete contact shutdown by Sept. 30, 2010.  We have determined that 

to complete ongoing work projects and to develop knowledge retention packages are both 

costly and unnecessary.”88 
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G. DOE Liability & Related Litigation 

In 1994, the DOE announced that it had become apparent that neither a repository 

nor an interim storage facility would be available by the statutory deadline of January 31, 

1998.89  The nuclear utilities sought litigation based on DOE statements seeming to 

circumvent responsibility and liability for the removal of SNF.  The DOE had proffered 

claims regarding no liability for SNF since no permanent facility had been appropriated.90  

The DOE stated, “After analyzing public comments...the DOE does not have an 

unconditional statutory obligation to accept high level waste and SNF beginning January 

31, 1998 in the absence of a permanent repository or interim storage facility constructed 

under the NWPA, as amended.”91 

The first case brought challenging the DOE’s untenable position was from the 

Indiana Michigan Power Company (“Michigan Power”) and related to the DOE 

statements asserting limited liability under NWPA in part due to the lack of a permanent 

facility for SNF that was approved by the NRC.92  The legal argument posed by Michigan 

Power was based on a breach of contract action against the DOE.  Michigan Power 

argued that the DOE had contractual obligations under Section 102222(a)(5) of Title 
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42.93  The Court stated that, “quid pro quo between the government and the utilities 

embodied in the Standard Contract burdened the government with responsibility for 

permanently disposing of SNF and high level waste in exchange for the utilities 

agreement to pay for that disposal…NWPA and the terms of the Standard Contract 

foreclose a claim for total breach.”94  The Court ruled against the DOE’s position that the 

availability of a permanent repository was a prerequisite to their obligation and that 

compliance prior to the passing of the January 31, 1998 deadline was not conditioned on 

the availability of a permanent repository.95  The D.C. Circuit clearly stated that the 

DOE’s interpretation was contrary to clear Congressional intent and under a Chevron96 

analysis, stating “Congress established a clear congressional intent and was unambiguous 

on the DOE’s responsibility to dispose of SNF from commercial utilities.”97  Since the 

DOE’s position was found to be clearly contrary to Congressional intent, the Court ruled 

that Michigan Power was entitled to contractual damages.98 

The DOE, realizing that their initial position failed, argued further that the only 

contractual damages they should be responsible for is in connection with the increased 
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burden of on-site storage costs, and that the only remedy available to the utility 

companies was stated in the “delay clause” of the Standard Contract.99  Rejecting the 

DOE’s argument, the Court acknowledged the propriety of pre-breach mitigation 

damages for plaintiffs who can prove foreseeability, causation, and reasonableness.  The 

Court ruled that the DOE was in fact in partial breach of the NWPA Standard Contract, 

and that commercial nuclear utilities were entitled to monetary damages based on the 

principles of mitigation.100   

In response to litigation, the DOE notified the nuclear commercial utilities that it 

would not begin the disposal of waste by the NWPA deadline, citing the lack of a 

permanent repository or temporary storage facility.  The DOE characterized this failure to 

perform as an “unavoidable delay” and therefore not compensable to the utilities for their 

costs of storing SNF for longer than the original contracted time.101  In response, the 

nuclear utilities again commenced litigation.  In another case, the Yankee Atomic Electric 

Company (“Yankee”) brought suit against the DOE alleging breach of contract, breach of 

the duty of good faith and fair dealing, and alleged that the DOE committed an unlawful 

taking of utility property.102  The Court ruled that the DOE’s failure to begin disposal 

services by a specified date constituted a breach of contract and that the DOE’s dispute 

provisions contained in the Standard Contract, requiring the utility to exhaust all 
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administrative remedies were unenforceable.103  In reaching its decision, the court relied 

on the original Standard Contracts entered into under NWPA.  Relying on the decision in 

Michigan Power, the Court stated, “It is undisputed that Yankee has paid all the contract 

fees and that the DOE has not begun disposing of Yankee’s SNF, therefore the DOE has 

breached the contract.”104  The DOE’s argument based on the unavoidable delays clause 

of the standard NWPA contract was analyzed but eventually dismissed by the Court.  The 

Court stated, “the specified relief available under the excusable delays provision would 

fall far short of the relief necessary to adequately compensate Yankee for the damages it 

alleges it suffered from the government’s breach of contract.”105  The Court victory by 

Yankee for a partial breach of contract award against the DOE under the NWPA for 

failure to accept SNF, required specific identification, rather than assumed or estimated 

contractual acceptance rate based on annual capacity report process as a timetable for 

removal of waste in the event the DOE had fully performed the contract.  Before 

determining that the DOE’s breach was a substantial factor in causing Yankee’s claimed 

storage expenses, a comparison of breach and hypothetical breach was necessary to 

calculate an accurate damages assessment under contract law.106 

In the case brought by Yankee as well as subsequent lawsuits by other nuclear 

commercial utility companies, Courts have continued to hold the DOE liable for partial 
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breach of contract claims as they relate to the removal of SNF  from commercial utility 

companies around the United States.107  The DOE’s position of unavoidable delay as a 

rationale for precluding liability has been soundly rejected by numerous courts.  The 

decisions have shown consistently that: (1) the Standard Contracts do not provide a 

remedy for injuries resulting from the DOE’s breach, (2) the Standard Contract does not 

provide an adequate basis for determining damages for breach, and (3) monetary 

damages are the only remedy for commercial nuclear utilities since spot nuclear specific 

performance is impossible.  The Court in Indiana looked directly to the language of the 

Standard Contract and Congressional intent to determine what the rate of acceptance of 

SNF was to be since it is not detailed in the Standard Contracts.108  According to the 

argument posed by the utility in Indiana, the rate of acceptance is necessary to calculate 

damages relating to the DOE’s liability for failure to take title to nuclear waste under the 

Standard Contract.109  In that case, the Court stated that both “Congress and the parties 

anticipated that the DOE would collect fuels at a rate sufficient to eliminate the need for 

additional storage capacity on site and to reduce the backlog of already stored materials,” 

thus a rate of three thousand (3,000) MTUs yearly would satisfy the Standard Contract.110  

The Court’s decision in Indiana ruled that utilities suing the DOE under the Standard 

Contract can use the three thousand (3,000) MTU rate of acceptance to calculate 
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damages, however an additional trial for the calculation of damages may be necessary if 

the parties cannot reach a stipulation.111 

Calculating the potential damages from the partial breach of the SNF contracts 

under the NWPA is staggering.112  Industry estimates place each reactors’ SNF storage 

costs at Seven Hundred Thousand and No/100 Dollars ($700,000.00) to One Million 

Three Hundred Thousand and No/100 Dollars ($1,300,000.00) annually in order to 

provide additional storage capacity.  The DOE estimates that dry cask storage on-site 

would average between Twenty Million and No/100 Dollars ($20,000,000.00) to Thirty 

Million and No/100 Dollars ($30,000,000.00) per plant, and operating costs directly 

related to the additional dry cask storage at Two Million and No/100 Dollars 

($2,000,000.00) per year.113 

Total liability for the DOE’s partial breach has been estimated at as high as Eighty 

Billion and No/100 Dollars ($80,000,000,000.00).114  In 2002, the initial claim for 

damages from just ten (10) utilities was Eight Billion Five Hundred Million and No/100 

Dollars ($8,500,000,000.00).115  Since then, over sixty (60) utilities have filed lawsuits 
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claiming damages based on partial breach as well as other legal theories developed in 

cases won by various utilities against the DOE.116117 

In 2005, Consolidated Edison Company of New York  (“Consolidated Edison”) 

brought a lawsuit against the DOE along the case line of the decision in Yankee.118  

However, Consolidated Edison also brought a claim for an uncompensated taking of 

private property by federal government as a result of having to store the SNF at its own 

facility after the January 31, 1998 deadline agreed to in the SNF contracts.119  Generally, 

“taking” arguments in the energy area have mostly involved regulatory procedures which 

absolutely deny a public utility the right to earn a fair return on its property.120  

Consolidated Edison’s argument was not successful, but similar lines of argument have 

continued to be heard in litigation regarding the issue of the SNF contracts and federal 

government liability.  Several utilities have applied the partial breach of contract concept 

from Indiana and Yankee and used it to argue that a partial taking of private property by 

the federal government without fair compensation exists.  The theory argues that the 

additional property on the existing utility facility that has to be set aside for dry cask 

storage of SNF that was not removed by the federal government, according to the 
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Standard Contracts, is a deprivation of full economic value of the property.121  As this 

new line of cases is being developed, the federal government is facing liability for failure 

to perform under the Standard Contracts under both legal theories of contract as well as 

property takings.  The Court in Detroit Edison held that if the utility succeeds on its 

breach of contract claim the Court would only award the damages contemplated by the 

Standard Contract and would not permit the utility to pursue a taking remedy in order to 

circumvent the limitations inherent within the contractual relationship with the 

government.122  Recently, in U.S. Postal Service v. Sunshine Development, the Court of 

Appeals ruled that as an alternative to damages for a breach of contract claim, a federal 

government lessee that holds over after the expiration of a lease term is subject to liability 

for the taking of private property without just compensation in contravention of the Fifth 

(5th) Amendment.123  The Sunshine decision may re-open the argument if a court rules 

that the government’s failure to comply with the Standard Contract is not limited to 

contractual damages specified in the Standard Contracts. 

H. Examination of the Reprocessing Option 

France and Japan reprocess their SNF, a technique that reduces the volume and 

toxicity of the waste.  Reprocessing involves separating uranium and plutonium through a 

chemical process that breaks down SNF in acid and separates its constituents: uranium, 
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plutonium and highly radioactive isotopes known as fission products.124  The separated 

plutonium is weapons grade, and creates worries of nuclear proliferation.125  Plutonium 

has a higher toxicity and longer life than any element known to man, and separated 

plutonium poses a huge safety risk.  Currently, the United States does not reprocess its 

SNF.  Acknowledging the safety/proliferation issues, the Third (3rd) Circuit in 

Westinghouse ruled that NRC’s order suspending reprocessing, because the by-product 

can be used in weapons and therefore poses a national security threat, was valid.126  In 

addition, the Union of Concerned Scientists has spoken out regarding the accuracy of 

facts presented by advocates of the reprocessing option. 

Despite the Westinghouse decision,127 George W. Bush, under the Global Nuclear 

Energy Partnership (“GNEP”) suggested a reprocessing program similar to France as a 

solution to the SNF waste problem.  The reprocessing method utilized by France and 

Japan in comparison to the U.S. method of a once through nuclear fuel cycle results in a 

twenty-three to twenty-four percent (23-24%) reduction by volume of high level waste 

requiring disposal into a geological depository.  Unfortunately, the percentage benefit is 

off-set by the additional burden of larger volumes of low-level waste generated during 

reprocessing.  In addition, public perception most often does not delineate between high-

level and low-level nuclear waste.  Overall, the Union of Concerned Scientists believes 
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that the reprocessing option would actually increase, not decrease the total volume of 

nuclear waste.128  In addition, reprocessing SNF is a costly process and the start-up-costs 

involve capital expenditures that need federal loan guarantees to be feasible, and really 

only addresses future sources of SNF.  In addition, reprocessing can quickly become 

economically unfeasible as a result of the uranium markets.  On balance, reprocessing is 

not seen as a potential solution for the current stock pile of SNF in the United States.129 

 In France, eighty percent (80%) of electricity is generated from nuclear energy.  

France reprocesses left over uranium and plutonium from SNF into usable energy.  

Although the French do not have a permanent solution for their SNF, reprocessing has 

left them with less SNF.  In the U.S. current estimates predict that nuclear facilities will 

run out of on-site interim storage by 2014.  Yucca Mountain, if built and functioning by 

2014, will only be permitted to hold seventy thousand (70,000) MTiHM, which is not 

sufficient to handle disposal of the current inventory of SNF.  Therefore, additional 

repository facilities will be needed. 
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IV. Proposed Senate Action 

A. Rebating America’s Deposits Act 

In April 2009, Senator Lindsey Graham of South Carolina, supported by Senator 

John McCain of Arizona introduced Senate Bill.861 – “Rebating America’s Deposits 

Act.”130  The purpose of the bill was to amend the NWPA and direct the President to 

publish in the federal register a notice certifying Yucca as the selected site for the 

repository of SNF.  Under the bill, if the President fails to publish the certification, or 

revokes it, “(1) each entity that is required to make a payment to the Nuclear Waste Fund 

will no longer be required to make any additional payments, and (2) any entity that has 

made a payment shall receive a refund, seventy five percent (75%) of which shall be used 

for rebates to the entities rate-payers, and twenty five percent (25%) shall be used to carry 

out upgrades to its nuclear power facilities to enhance the storage and security of 

materials used to generate nuclear power.”131  The legislation was introduced to provide 

rebates from the Nuclear Waste Fund into which nuclear power plants have been paying, 

so that the fund could be terminated.132 

In addition, the Nuclear Energy Institute (“NEI”) submitted a letter to Secretary 

Chu asking that the DOE stop collecting fees from the nuclear utility companies for the 

Nuclear Waste Fund if the DOE does not intend to go forward with the Yucca Mountain 

project.133  Approximately Twenty Nine Billion Six Hundred Million and No/100 Dollars 
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($29,600,000,000.00) had been paid into the Nuclear Waste Fund as of the end of 

2008.1341 

However, neither the Senate bill nor the NEI’s desire for utilities to stop payments 

have a high likelihood of succeeding.  Most utilities passed through the additional costs 

of the Nuclear Waste Fund to ratepayers who consequentially would be the one with the 

greatest standing for financial recovery.  Nevertheless, in 2001, a class action suit filed on 

behalf of ratepayers claiming a right to reimbursement of payments made to the nuclear 

waste fund was dismissed.1352 

B. Proposed Clean Energy Deployment Administration 

The proposed American Clean Energy Leadership of 2009 passed out of the 

Senate Energy and Natural Resources Committee on June 17, 2009 calls for the creation 

of a new federal entity called the Clean Energy Deployment Administration.1363 The 

proposed Clean Energy Deployment Administration would be responsible for 

underwriting loans to provide financing to a range of clean energy related technologies.  

The bill would exempt loans issued by Clean Energy Deployment Administration from 

the Federal Credit Reform Act, thereby allowing the U.S. government to issue loan 

guarantees apart from the appropriation process.  As currently written, new commercial  
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nuclear utilities would qualify for federal loan guarantees from Clean Energy 

Deployment Administration.137 

C. Analysis/Conclusion 

Congress should examine and debate the Graham-McCain bill as a potential 

interim measure for attempting to offset government liability for the partial breach of 

contract claims under NWPA.  Another option for limiting liability could be in 

combining provisions for federal loan guarantees to utility companies with the 

requirement of liability waivers from those companies in connection with the Standard 

Contracts created under the NWPA.  Any company refusing to agree to such waiver 

would be prohibited from obtaining federal loan guarantees.  The Clean Development 

Energy Deployment Administration would be an appropriate place to implement a 

potential waiver of liability that has been judicially determined as a partial contractual 

breach by the DOE, as it relates to the Standard Contracts for the disposal of SNF, as 

agreed to under the NWPA.  In order for private companies to have access to government 

funding for new nuclear facilities, private companies would be required to agree to settle 

or waive outstanding judgments and enter into fractional one time payments from the 

federal government in order to secure governmental assistance for the development of 

new nuclear facilities. 

If the Graham-McCain bill is passed prior to the implementation of new federal 

loan guarantees for nuclear utilities, then it is likely that the utilities will be more apt to 

sign a waiver.  It is important to note that the monies submitted to the Nuclear Waste 

Fund have for the most part been paid indirectly by the end users (consumers/customers) 
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of the power generated by the utility companies.  If the money is paid back via the 

Graham-McCain bill, with twenty five percent (25%) being allocated for storage of SNF 

on site at commercial nuclear facilities [which has scientifically been shown, that dry cast 

storage on site, is an acceptable near term solution (fifty to one hundred years) (50-100)] 

that would give the U.S. more time to develop a long term solution for a permanent 

repository and handle the near-term litigation created by NWPA and the related issue of 

Yucca mountain as a SNF repository. 



 

 - 37 -

V. The Selection of Yucca as a Violation of Cooperative Federalism and the 
Tenth (10th) Amendment 

 
A. Introduction 

 
 With these liabilities outstanding, it becomes apparent that the need for a new 

determination and direction for resolving past liabilities and the creation of a new fast-

tracked process for the determination of a permanent repository must be found in order to 

move the process of creating new nuclear facilities forward.  If the pending waste 

confidence hearing on Yucca is not going to occur, which is likely since the DOE has 

asked to pull the application from the NRC, then the federal government must create a 

new fast-tracked process for dealing with the issue of a permanent repository for nuclear 

waste in cooperation with state and local officials, rather than through the federalist 

process138 that took place in connection with the selection of Yucca Mountain and the 

subsequent violation of the state’s constitutional rights under the Tenth (10th) 

Amendment.139 

Since its original designation in 1983, opponents of the Yucca Mountain project 

have said that it is fundamentally flawed in that it was an exercise in federalism and a 

violation of Nevada’s state rights.  In comparison to the functioning WIPP repository in 

New Mexico, and the proposed and defeated repository on Native American land in Utah, 

Yucca Mountain has little state or local support. 
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B. California’s Warren-Alquist State Energy Resources Conservation and 
Development Act 

 
The State of California requires that any electrical power generator plant, 

including nuclear power plants, must provide continuous on site, full core reserve storage 

capacity in order to permit storage of the entire reactor core in case it is removed to 

permit repairs on the reactor.140  This provision requires facilities to address the issue of 

interim storage of spent fuel and the California State Energy Resource Conservation and 

Development Commission has in place a moratorium on the certification of any new 

nuclear facilities until a method has been developed and the United States, through its 

authorized agency, has approved and there exists a demonstrated technology or means for 

the disposal of high level nuclear waste.  This legislation has been challenged by various 

utilities, with the primary plaintiff being Pacific Gas and Electric (“PG&E”).  PG&E 

brought suit against the California State Energy Resource Conservation and Development 

Commission,141 and based its challenge on federal preemption in the area of nuclear 

regulation and disposal under the Supremacy Clause by the passage of the Atomic 

Energy Act in 1954.142  The California Public Resources Code provides that before a 

nuclear power plant may be built, the State Energy Resource Conservation and 

Development Commission must determine, on a case by case basis, that there will be 

adequate capacity for interim storage of the plant’s spent fuel at the time the plant 

                                                 

140 Cal. Pub. Res. Code §§ 25000-25986. 
 
141 Pacific Gas & Electric Co. et. al. v. State Energy Resource Conservation and 
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requires such storage.143  The State of California has taken the position that it is serving 

an economic, rather than safety, purpose as its rationale for the enactment of the 

legislation.144 

The distinction of California arguing that its actions are done in connection with 

an economic purpose is designed to withstand the challenge of preemption since areas 

involving nuclear powered electricity generation are subject to dual regulation.145  The 

Supreme Court has previously stated that, “the franchise to operate a public utility…is a 

special privilege which…may be granted or withheld at the pleasure of the State.”146  In 

the Supreme Court case involving the California legislation, the Court ruled that 

Congress in passing the Atomic Energy Act and subsequent amendments, intended that 

the federal government should regulate the radiological safety aspects involved in the 

construction and operation of a nuclear plant, but that the states retain their traditional 

responsibility, in the field of regulating electrical utilities for determining questions of 

need, reliability, cost, and other related state concerns.147  In summary, the Federal 

government has complete control over safety and “nuclear aspects” of energy generation, 

whereas States exercise their traditional rights over economic questions.  Therefore, if a 

                                                 

143 California Public Resource Code §25524.1(b). 
 
144 Id. at 1717. 
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146 Frost v. Corporation Commission, 278 U.S. 515,534, 49 S. Ct. 235, 242, 73 L.Ed. 
 483 (1929). 
 
147 Pacific Gas & Electric Co. et. al. v. State Energy Resource Conservation and 
 Development Commission et. al. 461 U.S. 190; 103 S. Ct. 1713; 75 L.Ed. 2d 752. 
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matter is an “economic” rather than a “safety” issue, it falls under the State’s traditional 

rights and is not pre-empted by the Atomic Energy Act.148 

The NRC does not have authority over the generation of electricity itself nor over 

the economic question of whether a particular plant should be built.  The United States 

Supreme Court ruled unequivocally that decisions regarding nuclear power are not within 

the exclusive jurisdiction of federal power.  The Supreme Court ruled that this area of 

regulation is a shared decision making process between the federal government and state 

governments.149  The Supreme Court stated, “this Court accepts California’s avowed 

economic rather than safety purpose as the rationale for enacting Section 25524.2, and 

accordingly the statute lies outside the federally occupied field of nuclear safety 

regulation. Section 25524.2 does not conflict with federal regulation of nuclear waste 

disposal, with the decision of the NRC that it is permissible to continue to license 

reactors, notwithstanding uncertainty surrounding the waste problem, or Congress’ recent 

passage of the NWPA directed at that problem.  Because the NRC does not and could not 

compel a utility to develop a nuclear plant, compliance with both that decision and 

Section 25524.2 is possible.”150 

The Supreme Court went into explicit detail with its ruling defining the different 

areas of dual regulation of nuclear powered electricity generation.  The Court stated that 

since California was not attempting to enter the NRC’s regulatory field of nuclear 

electricity generation by not attempting to develop or license nuclear waste facilities that 

                                                 

148 Id. at 1718.  See also Frost at 242. 
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the doctrine of preemption did not apply.151  The Supreme Court ruled that, “it does not 

appear the Congress intended through the NWPA to make the decision for the States as to 

whether there is now sufficient federal commitment to fuel storage and waste disposal 

that licensing can resume.  Moreover, the NWPA can be interpreted as being directed at 

solving the nuclear waste disposal problem for existing reactors without necessarily 

encouraging or requiring that future plant construction be undertaken.”152 

In this decision, briefs of amici curiae were filed by Attorney General offices of 

almost every state urging affirmance of the California legislation.153  The PG&E 

Supreme Court decision has been followed three (3) additional times by the Supreme 

Court on similar issues involving license development for new nuclear facilities resolving 

past liabilities, the issue of existing SNF, and the need for a permanent repository.  The 

Supreme Court refers to California’s legislation and the state’s “economic regulation” 

distinction throughout its pervious decisions.154  The Supreme Court referenced the fact 

that, “there is little doubt under the Atomic Energy Act of 1954 (that) state public utility 

commissions or similar bodies are empowered to make the initial decision regarding the 

need for power…Congress legislated here in a field which the States have traditionally 

occupied…so we start with the assumption that the historic police powers of the States 

were not to be superseded by the Federal Act unless that was the clear and manifest 

                                                 

151 Id. at 192. 
 
152 Id. 
 
153 Id. 
 
154 Vermont Yankee Nuclear Power Corp. v. NRDC 435 U.S. 519, 550, 98 S. Ct. 
 1197, 1215, 55 L.Ed.2d 460 (1977). 
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purpose of Congress.”155  In addition, as the Supreme Court articulated, the California 

legislation does not frustrate the purpose of the Atomic Energy Act and the development 

of nuclear power is not to be accomplished “at all costs…California’s decision to 

exercise that authority does not, in itself, constitute a basis for pre-emption.”156  The 

NRC’s own Safety and Licensing Appeals Board has clearly stated, “States retain the 

right, even in the face of an NRC construction permit, to preclude construction on such 

bases as lack of need for additional generating capacity or the environmental 

unacceptability of the proposed facility or site.”157  The Supreme Court carves out a 

specific area exemption that can be used by state advocates arguing against the 

construction of new nuclear facilities until the issue of disposal of nuclear waste is 

resolved.  California has successfully defeated the development of new nuclear utilities 

by claiming that the Warren-Alquist State Energy Resources Conservation and 

Development Act was not preempted by the Atomic Energy Act. 

If other states created legislation based on California’s Warren Alquist Act, no 

new nuclear facilities could be built within those states, and again the intertwined issues 

of SNF and future nuclear power development would impede one another. 

 

 

                                                 

155 Id. at 206 citing Rice v. Santa Fe Elevator Corp., supra 331 U.S., at  230, 67 S. 
 Ct., at 1152. 
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157 NRC Atomic Safety and Licensing Appeal Board, In re Consol. Edison of N.Y., 
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C. Utah State Rights, Sovereignty of Indian Reservations v. Federal 
Government Regulations 

 
It is important to recognize the rights of states in the process of selecting a 

permanent repository for SNF.  Many federal government agencies have objected to 

various alternative locations for Yucca Mountain which only strengthens the argument of 

federalism and violation of state rights in this process.  A group of utilities attempted to 

develop a private temporary repository on the Goshute Indian reservation in Utah where 

local Native American Tribes offered a possible alternative location for a federal 

repository.158  The use of that location was terminated by the Bureau of Land 

Management and the Department of Interior - Bureau of Indian Affairs, not the NRC.  

The Bureau of Land Management and the Bureau of Indian Affairs raised concerns with 

that location in connection with the development of transport protocols and operating 

systems for the transportation of SNF to the possible repository location.159  In addition, 

the State of Utah filed suit against the Bureau of Indian Affairs over their refusal to allow 

the State to participate in proceedings for approval of the possible repository location but 

was unsuccessful.160  The challenge by the State of Utah was based on the Bureau of 

Indian Affairs’ refusal to uphold the original approval by the superintendent of the 

                                                 

158 Jon D. Erickson, Duane Chapman, Ronald E. Johnny, “Monitored Retreivable 
 Storage SNF in Indian Country: Liability, Sovereignty, and Socioeconomics” 19 
 Am. Indian L. Rev. 73 (1994).  See also, Alex Tallchief Skibine, “High Level 
 Nuclear Waste on Indian Reservations: Pushing the Tribal Sovereignty Envelope 
 to the Edge” 21 J. Land Resources & Envtl L. 287 (2001). 
 
159 The Nuclear Waste Policy Act of 1982, P. L. 97 -425, 96 Stat. 2201. 
 
160 Utah v. U.S. Dept of Interior, C.A. 10 (Utah) 2000, 210 F.3d 1193 (in which 
 proceedings BIA superintendent had conditionally approved a lease upon 
 completion of an EIS). 
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Bureau of Indian Affairs conditioned on the completion of an Environmental Impact 

Statement.161  The Court ruled that Utah’s concerns over the Indian land repository were 

not ripe for judicial review.  The Court stated that Utah would be given an opportunity to 

be heard once the Nuclear Regulatory Licensing Commission opened a licensing hearing 

for the facility.162  At the time the matter was brought before the Court, the lease for the 

repository was contingent on both the completion of an environmental impact statement 

in full accordance with National Environmental Policy Act and upon the issuance of a 

license by the NRC.  The Court held that until those processes were complete, the judicial 

doctrine of ripeness applied and the State of Utah did not have standing.163  Basically, the 

court did not want to be involved until the federal government had reached final 

adjudication on the primary issues associated with the creation of a SNF repository.  

Further, another legal question was whether issues under the Indian Long Term Leasing 

Act and the National Environmental Policy Act would be violated by the creation of a 

SNF repository on an Indian reservation.164 

Although it was Utah’s intention to block a nuclear repository on the Indian 

reservation, this example again illustrates historically how little input and how late in the 

process states are given an opportunity to have input in connection with issues 

surrounding the storage of SNF and high level nuclear waste. 
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VI. Potential Solutions 

A. Functioning Repository - WIPP as a Possible Model 

 A facility called the Waste Isolation Pilot Plant (“WIPP”) located in Carlsbad, 

New Mexico opened in 1999 and holds more than sixty thousand (60,000) cubic meters 

of radioactive waste.  At various times during the planning process WIPP considered 

accepting SNF from commercial nuclear facilities.  However, through the political 

process, commercial SNF is not currently accepted by WIPP.  To build WIPP, New 

Mexico and the federal government worked together and in 1992 Congress enacted the 

Waste Isolation Pilot Plant Land Withdraw Act (“WIPPLWA”) authorizing the facility 

and establishing a regulatory framework.  The EPA certified WIPP in 1998, and WIPP 

has received several thousands of shipments of radioactive waste without incident or 

controversy.165  Currently, Carlsbad Mayor Bob Forrest has hopes of making the 

Carlsbad area, “the next Yucca Mountain” and has plans to actively lobby for such a 

project.166  Forrest states, “the community is ready, the timing couldn’t be better…I think 

the stage is right to move forward, if you don’t have the community support, you can’t 

get to first base, that’s the key to our success (with WIPP), but it didn’t happen 

overnight.”167  In contrast, New Mexico State Environmental Secretary Ron Curry and 

New Mexico Governor Bill Richardson oppose a Yucca Mountain type facility in New 

Mexico.  In fact, Governor Richardson has ordered the state environmental department to 

                                                 

165 Reno Gazette Journal Article “Waste dump has support in New Mexico that Yucca 
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modify WIPP’s permit to ensure that high level reactor waste (SNF) will not be stored at 

the site.168  Nevertheless, WIPP should be considered a model for state and federal 

cooperation in the establishment of a repository for SNF.  If the WIPP strategy is utilized, 

perhaps a reexamination of the Utah Federal Indian Reservation repository is possible. 

B. Soliciting State Participation 
 

Comparing the WIPP location and implementation, conceding the point that 

WIPP is not a commercial SNF facility, to the Yucca Mountain process and the pattern of 

cooperation between local and state entities seeking federal monies for a solution to a 

joint federal/state problem; a pattern of cooperation based on a bottom-to-top approach in 

WIPP has succeeded whereas a top-down approach in Yucca has not.   

In order to solve the SNF problem, the federal government needs to pursue a 

solution based on cooperative federalism.169  The cooperative federalism model in the 

environmental context is effective in situations where the federal government has 

difficulty efficiently and effectively implementing legislation without input and/or 

guidance from the states.  There is a wide spectrum of environmental complications, 

issues and solutions that vary across the United States and many relate to specific 

environmental conditions that are only found in certain locations, these arise, however, 

even when dealing with federal issues.  Federal environmental issues cannot move 
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forward to resolution without local and state support for the resolution.170  Simplistically, 

cooperative federalism calls for local-up-to-federal action rather than the reverse 

approach that was used in connection with the NWPA and the designation of Yucca 

Mountain as the permanent repository. 

The solution should attempt to first develop local and state support for a 

depository location and then proceed with an amendment to the NWPA.  Taking into 

consideration the current economic climate, a potential bottom-to-top approach based on 

a series of conditions and guidelines promulgated by the EPA, the DOE and the NRC 

requesting bids for potential sites may yield positive results.  The NWPA authorizes 

payment to the state where the repository is located of up to Fifty Million and No/100 

Dollars ($50,000,000.00) per year (a figure which could be adjusted for both incentive 

and present day value) for the storage of SNF and high level radioactive waste.171  Once 

bids are received and proposed locations are analyzed and reviewed by the scientific 

committees at each agency, then federal funding and debate over site selection could 

commence.  This bottom-to-top approach has the potential to be a solution where the 

NWPA and the designation of Yucca Mountain legislative process has shown that a top-

to-bottom approach is not.  If a potential site meets regulatory standards and a consensus 

of local and state support can be created in the beginning of the process, then the 

possibility for a long term solution for a SNF repository exists. 
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C. The Settlement of Existing SNF Contracts 

 Even if a comprehensive plan for a new permanent repository is developed and 

implemented, the outstanding monetary damages of the Standard Contracts for SNF from 

commercial nuclear utilities still exist.  Prior to the Eleventh (11th) Circuit’s 2002 

decision in Alabama,172 the DOE actually had a model for the settlement of claims under 

the Standard Contracts.  Exelon, at the time PECO Energy, reached an agreement in 

principle with the DOE regarding settlement with fairly simplistic terms: if Exelon 

relinquishes its right to a lawsuit based on the Standard Contract, then the DOE would 

release Exelon from its obligation to make payments into the Nuclear Waste Fund.173  

The idea being that payments would be suspended by Exelon into the Nuclear Waste 

Fund, and the second step of the settlement would reimburse Exelon for previous 

expenses for storing SNF on site since January 31, 1998, rather than providing a 

permanent U.S. repository.  After Alabama however, the Eleventh (11th) Circuit Court of 

Appeals ruled that the DOE cannot use funds from the Nuclear Waste Fund for any type 

of settlement.174  The ruling in Alabama specifically stated that the Nuclear Waste Fund 

was meant solely for purposes of construction, maintenance and operation of a permanent 
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173 Note: If damages are involved, U.S. Department of Justice would be required for 
 certification and then passed on for Congressional approval since the lawsuit is 
 based on the repeal of a congressional order. 
 
174 Alabama Power Company v. U.S. DOE, 307 F. 3d 1300 (11th Cir. 2002). 
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repository.175  The Nuclear Waste Fund is the only financing vehicle Congress provided 

for the nuclear waste disposal program.176  The NWPA allows Congress to make 

additional appropriations for the Nuclear Waste Fund, but the Nuclear Waste Fund was 

written as a full cost recovery fund.  In other words, all monies will cover the costs of a 

permanent repository.  If the monies are used instead for the settlement of lawsuits 

arising from the Standard Contracts, the fund will operate at a loss when a new 

comprehensive permanent depository process is developed.  This issue further 

demonstrates how intertwined resolving past liabilities is with future development. 

 Senator Reid was correct when he stated that an amendment to the NWPA is not 

needed.177  However, congressional action is needed in the form of additional 

appropriations in order to fund financial settlements with commercial nuclear facilities 

for past liabilities for cask storage of SNF.  If those costs, as established by the Indiana 

decision, at the rate of three thousand (3,000) MTUs annually since the origination date 

of the SNF contracts, January 31, 1998, are negotiated downward using the possibility of 

new loan guarantees as incentives for reasonable settlement, then a possible solution for 

the SNF issue in the Standard Contracts can be reached.  The possible settlement in 

combination with the development of a comprehensive permanent repository process 

would allow the DOE to solve the twin objectives of releasing the DOE from liability for 

taking title to SNF, and compensating utilities for past damages.  This comprehensive 
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plan for a permanent repository would also solve future storage issues.  In the interim, on 

site storage could continue (dry cask storage of SNF at reactor sites is safe for at least one 

hundred (100) years).178  The NRC has issued a blanket approval providing that any 

licensed nuclear commercial facility is licensed and approved for dry cask storage onsite 

under its respective operational licenses.179  Furthermore, under the NWPA interim 

storage is the responsibility of the utilities.180 

 However, as simple as the proposed interim solution appears, the issue of local 

and state rights are not being considered in this resolution.  State and local officials must 

be notified and involved with any formal settlement involving the SNF Standard 

Contracts.  Resolution will lead to interim storage while a new permanent repository plan 

is developed, congressionally approved and supported at the state and local level.  At that 

point, based on Yucca’s construction schedule, it would be at least eight (8) to ten (10) 

years before the first shipment of spent nuclear waste could be accepted by a facility.  In 

addition, the four (4) year licensing process by the NRC will need to occur and local and 

state authorities will have over ten (10) years of additional SNF storage at existing 

commercial nuclear utilities which will likely require the acquisition of neighboring 

parcels of land to be used for interim storage. 
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VII. Conclusions 

The concept of solely utilizing federal legislation as the exclusive means for the 

selection of a long term repository is insufficient; and passing legislation for a long term 

repository without input and guidance from state and local governments arguably violates 

the Tenth (10th) Amendment.  The NWPA has exposed the U.S. government to potential 

liabilities in the billions of dollars and supporters of Yucca Mountain concede that it 

continues to be underfunded and poorly conceived.  The DOE is responsible for 

accepting and storing SNF, but little action has been taken to accomplish that goal and 

now Yucca Mountain is about to be legislatively un-designated as the permanent 

repository under the NWPA.  This end-game for Yucca Mountain may expose the United 

States to trillions of dollars in damages associated with the full contractual breach of the 

Standard Contracts for the storage of SNF.181  Nuclear utilities will continue to have to 

set aside more and more facility space for long term cask storage for SNF which 

increases operational costs.  The DOE is still faced with the same problems that the 

NWPA was designed to solve in 1983, namely, the creation of a permanent storage 

repository for SNF and high level waste and the taking of physical title for spent nuclear 

waste.  Today, these problems are compounded by damages awarded for the breach of the 

Standard Contracts.  Putting aside considerations concerning the accuracy of scientific 

data collected on Yucca Mountain, a more important issue is the lack of involvement in 

the very beginning of the process from state and local constituencies.  In addition, the 

blue ribbon panel set up by both President Obama and Secretary Chu needs to consider 
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the issue of SNF and the related issue of the development of new nuclear facilities.  The 

panel should develop an acceptable financial risk tolerance program as it relates to 

federal loan guarantees for the development of new commercial nuclear reactors, 

followed by an open process based on a bottom-to-top review, for finding a long term 

repository location for SNF.  Such an effort must support and include state rights and be 

free from the federalism process tainting the selection of Yucca Mountain. 

If the federal government, and in particular the new administration, is serious 

about a push towards reducing GHGs then nuclear power can provide a solution and 

serve as a bridge until renewable energy can be developed on a utility scale, and the 

existing electric grid system can be upgraded.  The only possible way for these enormous 

goals to be accomplished is through federal and state partnership in the development of a 

nuclear renaissance and a resolution of the Standard Contracts for SNF.  This 

administration should not look at options that involve the preemption of State rights, but 

rather work towards development of a unified local, state, and federal plan for the 

development of new nuclear commercial utilities.   

Unfortunately, reprocessing is not a viable solution.  Proponents of reprocessing 

SNF ignore nuclear proliferation concerns and are scientifically ignorant of the fact that 

SNF is reduced in volume but not eliminated (the end result is weapons grade nuclear 

material that still requires the creation of a secure long term repository).  In addition, 

reprocessing does nothing to resolve the outstanding liability of spent commercial nuclear 

fuel and the responsibility of the DOE for taking title to it under the Standard Contracts, 

as well as the problematic judicial ruling that the Nuclear Waste Fund cannot be used to 

pay off possible settlements of the Standard Contracts.   
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If Yucca Mountain is not going to be licensed as a SNF repository, then the 

request by the DOE to withdraw its application from the NRC will likely be interpreted 

by the courts as a full breach of the Standard Contracts, and consequentially will likely 

subject the DOE to even greater financial liability.  In sum, the DOE, Congressional 

leaders, the President, State and local leaders, and nuclear utility providers, all need to 

work together to find a solution for SNF so that true progress towards construction of 

new nuclear reactors can begin, and the U.S. can decrease its dependence on fossil fuels. 
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