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Abstract 

 

 

Interpreting WTO Accession Commitments According to their Functional Relationship 

with Provisions of the WTO Agreements 

 

 

Every WTO member that joined the organization after its founding has made 

accession commitments that add to or subtract from those members‘ WTO obligations.  

The content of WTO law concerning these members is affected by the substance of 

WTO-plus and WTO-minus provisions in their accession working party reports.  Properly 

interpreting the provisions of working party reports can be difficult, because they are not 

drafted in clear legal language and because the provisions are largely silent on the most 

essential component in interpreting accession commitments—their relationship to the 

baseline WTO rules found in the WTO agreements applicable to all members. 

One cannot interpret accession provisions accurately without first understanding the 

baseline WTO rules potentially altered by the commitment.  By reviewing the entire body 

of commitments made by WTO applicants and comparing them to each other within and 

across accessions, this Thesis reveals and categorizes different kinds of accession 

provisions based on their function within the accession working party report and 

relationship to the WTO baseline.  Whether an accession provision is a description, a 

confirmation, an extraschedule binding, or a modification depends on its function within 

the working party report and significantly impacts how the provision interacts with the 

affected baseline.  This interaction ultimately determines whether a commitment is WTO-

plus, WTO-minus, or neither.  
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Introduction 

Since its inception in 1995, the World Trade Organization (WTO) has added thirty 

members through a process of accession that calls on applicants to make ―commitments‖ 

prior to joining the organization.
1
  Upon accession, these commitments become part of 

the new member‘s WTO obligations.
2
  While most of these commitments are simply 

reiterations of the disciplines contained in the WTO agreements, which impose 

obligations on all WTO members, every member that has joined the organization through 

accession has made additional commitments not required of all members.  These ―WTO-

plus‖ commitments have been a prominent source of discussion and controversy. 

The WTO-Plus phenomenon is largely a product of the peculiarities of the WTO 

accession process.  Membership in the WTO is not attained simply by agreeing to abide 

by the rules contained in the WTO agreements.  Decision making at the WTO is done by 

consensus, and for a new member to accede to the WTO, all incumbent members must 

approve.
3
  Furthermore, Article XII of the WTO Agreement, which governs accession, 

states merely that a new member may accede ―on terms to be agreed between it and the 

                                                 
1
 These members are, in order of accession—Ecuador, Bulgaria, Mongolia, Panama, 

Kyrgyzstan, Latvia, Estonia, Jordan, Georgia, Albania, Oman, Croatia, Lithuania, 

Moldova, China, Taiwan, Armenia, Macedonia, Nepal, Cambodia, Saudi Arabia, 

Vietnam, Tonga, Ukraine, and Cape Verde.  Vanuatu, Russia, Samoa, and Montenegro 

have been accepted for membership but are still in the process of ratifying their protocols 

of accession. 

 
2
 Protocol for the Accession of the Republic of Ecuador to the Agreement Establishing 

the World Trade Organization, ¶ 2, WT/ACC/ECU/6 (Aug. 22, 1995). 

 
3
 Marrakesh Agreement Establishing the World Trade Organization, Art. IX:1, Apr. 15, 

1994, THE LEGAL TEXTS: THE RESULTS OF THE URUGUAY ROUND OF MULTILATERAL 

TRADE NEGOTIATIONS 4 (1999), 1867 U.N.T.S. 154, 33 I.L.M. 1144 (1994) [hereinafter 

WTO Agreement].  See also PETER JOHN WILLIAMS, HANDBOOK ON ACCESSION TO THE 

WTO 12–14 (2008). 
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WTO‖ but places no limits on what those ―terms‖ may be.
4
  The consequence is a lengthy 

process by which applicants join the organization only after years of detailed negotiations 

with an accession working party composed of interested members.
5
  Every member of the 

WTO has a unique set of schedules noting market access concessions for both goods and 

services which are the product of bilateral negotiations with trading partners and applied 

on a most-favored-nation basis.
6
  Applicants joining the WTO through accession must 

negotiate not only these member-specific schedules but also agree to terminate particular 

WTO-inconsistent laws or practices identified by the working party and to abide by other 

rules-based commitments contained in an accession working party report.
7
  

An accession provision
8
 may be characterized as either WTO-plus, WTO-minus, or 

WTO-neutral.  The key to this characterization is the relationship between the obligations 

                                                 
4
 WTO Agreement Art. XII:1. 

 
5
 WTO, Note by the Secretariat: Procedures for Negotiations under Article XII, 

WT/ACC/1 (Mar. 24, 1995). 

 
6
 See General Agreement on Tariffs and Trade 1994, Art. I, Apr. 15, 1994, Marrakesh 

Agreement Establishing the World Trade Organization, Annex 1A, THE LEGAL TEXTS: 

THE RESULTS OF THE URUGUAY ROUND OF MULTILATERAL TRADE NEGOTIATIONS 17 

(1999), 1867 U.N.T.S. 187, 33 I.L.M. 1153 (1994) [hereinafter GATT 1994].  General 

Agreement on Trade in Services, Art. II, Apr. 15, 1994, Marrakesh Agreement 

Establishing the World Trade Organization, Annex 1B, THE LEGAL TEXTS: THE RESULTS 

OF THE URUGUAY ROUND OF MULTILATERAL TRADE NEGOTIATIONS 284 (1999), 1869 

U.N.T.S. 183, 33 I.L.M. 1167 (1994) [hereinafter GATS]. 

 
7
 WTO, Note by the Secretariat: Technical Note on the Accession Process, 

WT/ACC/10/Rev.4 (Jan. 11, 2010) at 15. 

 
8
 This Thesis uses the term ―accession provision‖ to refer to units of the text of a 

member‘s accession protocol and incorporated paragraphs in the accession working party 

report.  These provisions are referred to in the protocol and working party report as 

―commitments.‖  Use of the term ―commitment‖ in this way can be confusing, because it 

is not always clear whether  the term refers to the text of a provision or the obligations 

(that is, the legal commitments) that stem from the provision.  It can also be unclear 
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stemming from an accession provision and the WTO baseline.  The baseline consists of 

those obligations imposed under the WTO agreements.  WTO-plus provisions are those 

which establish obligations in addition to the WTO baseline.
9
  Provisions that are WTO-

minus are those which abrogate baseline obligations by, for example, delaying the 

application of a standard WTO requirement to the applicant.
10

  Accession provisions may 

also alter the obligations of incumbent members
11

 such that both WTO-plus and WTO-

minus may be used to refer to the relationship between an accession provision and the 

WTO baseline for incumbent members.
12

  Most provisions in accession working party 

report, however, have no impact on an applicant‘s WTO obligations and so are WTO-

neutral. 

There is no simple method for determining whether a commitment is WTO-plus, 

WTO-minus, or neither.  Any such determination requires both a thorough understanding 

                                                                                                                                                 

whether a ―commitment,‖ when used to refer to the text of an incorporated paragraph in a 

working party report, refers to the entire paragraph, which may include numerous legal 

commitments, or merely to one sentence or clause of that paragraph.  This Thesis will 

occasionally use the word commitment when appropriate, but generally refers to the text 

of the commitment as a provision and the substance of the commitment as an obligation. 
9
 See e.g., Report of the Working Part on the Accession of Estonia to the World Trade 

Organization, ¶25, WT/ACC/EST/28 (Apr. 9, 1999)(―The representative of Estonia 

confirmed that prices for goods and services other than for oil-shale and electricity would 

not be subject to State control.‖). 

 
10

 See e.g., Report of the Working Party on the Accession of the Kingdom of Nepal to the 

World Trade Organization, ¶107, WT/ACC/NPL/16 (Aug. 28, 2003). 

 
11

 See e.g., Protocol on the Accession of the People‘s Republic of China, ¶15, WT/L/432, 

(Nov. 23, 2001).  

 
12

 See Steve Charnovitz, Mapping the Law of WTO Accession, in THE WTO: 

GOVERNANCE, DISPUTE SETTLEMENT & DEVELOPING COUNTRIES, 855, 870–871 (Merit E. 

Janow et al. eds., 2008). 
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of WTO law and an informed interpretation of each accession commitment.
13

  The textual 

provisions of an accession working party report are not drafted using standard legal 

language and do not explain whether or how a commitment interacts with the WTO 

baseline in a clear way.
14

  Moreover, the terms ―WTO-plus‖ and ―WTO-minus‖ have 

been assigned inconsistent meanings by various commentators.
15

  These discursive 

difficulties pose significant impediments to understanding the impact of accession 

commitments in and on the WTO legal order.   

The proper and effective interpretation of accession provisions requires a thorough 

understanding of their relationship with preexisting WTO law and takes into account the 

way in which the provisions are drafted.  Like all other WTO law, accession provisions 

should be interpreted according to the rules laid out in Articles 31 and 32 of the Vienna 

Convention on the Law of Treaties (Vienna Convention).
16

  Under the Vienna 

Convention a treaty provision should be interpreted ―according to the ordinary meaning 

to be given to the terms of the treaty in their context and in the light of its object and 

purpose.‖
17

  Because of the unusual way in which accession provisions are drafted, 

context is a particularly important component of the interpretive exercise.  Relevant 

                                                 
13

 See Simon J. Evenett & Carlos A. Primo-Braga, WTO Accession: Moving the 

Goalposts?, in TRADE, DOHA, AND DEVELOPMENT: A WINDOW INTO THE ISSUES 231, 

235–36 (Richard Newfarmer ed., 2006). 

 
14

 See Julia Qin, The Challenge of Interpreting ―WTO-Plus‖ Provisions, 44 J. World 

Trade 127, 138–140 (2010). 

 
15

 See Charnovitz, supra note 12, at 865, 870-72. 

 
16

 Vienna Convention on the Law of Treaties, Arts. 31-32, May 23, 1969, 1155 U.N.T.S. 

331 [hereinafter Vienna Convention]. 

 
17

 Vienna Convention Art. 31. 
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context for an accession provision may include the WTO baseline provisions potentially 

affected by the commitment, other text or provisions of the working party report, and 

commitments made by other applicants on the same subject matter.  Most importantly, an 

accession provision cannot be interpreted accurately without taking into account the 

manner in which the provision interacts with the WTO baseline.   

This Thesis demonstrates that accession provisions can be divided into four basic 

categories based on their design and function within the working party report and argues 

that understanding which of the four categories an accession provision belongs in has a 

significant impact on whether and how to determine if it creates a WTO-plus or WTO-

minus obligation.   The four categories are identified in this Thesis as Statements of Fact, 

Confirmations, Extraschedule Bindings, and Modifications.  Provisions in the first 

category, statements of fact, create no independent legal obligations for the applicant but 

may serve an important function in providing interpretive context for other 

commitments.
18

  Confirmations are the most common type of accession provision and 

also the most common source of WTO-plus obligations. The most basic form of 

confirmation is purely referential and simply records the applicant‘s commitment to abide 

by standard WTO obligations, but many confirmations include express language that 

differs from the text of provisions within the WTO agreements.  These express 

confirmations may create new obligations which need to be interpreted in order to 

                                                 
18

 See Panel Report, United States—Anti-Dumping Measures on Certain Shrimp from 

Vietnam, ¶¶7.246–7.251, WT/DS404/R (July 11, 2011)[hereinafter U.S.–

Shrimp(Vietnam)]. 
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understand fully the acceded member‘s WTO obligations.
19

  Extraschedule bindings are 

accession provisions which affect market access or tariff levels typically addressed in 

members‘ goods or services schedules.  These are often redundant mirrors of 

commitments contained in the applicant‘s relevant schedule, but they can also create new 

obligations to the extent they more restrictive than that schedule.
20

  Modifications directly 

address specific provisions in a WTO agreement and alter the way those provisions apply, 

typically resulting in WTO-minus obligations for incumbent members.
21

   

This Thesis seeks to assist those endeavoring to decipher the impact of accession 

provisions on a WTO member's obligations.  Section I outlines the process of accession 

to the WTO and discusses how that process produces commitments for applicants that 

ultimately become part of WTO law.  Section II reviews the discourse surrounding the 

WTO-plus phenomenon and explains how the relevant terms should be defined.  Section 

III reveals and attempts to manage the interpretive difficulties resulting from the 

peculiarities of accession commitments.  Section IV explains in detail the four categories 

                                                 
19

 See Appellate Body Report, China—Measures Affecting Trading Rights and 

Distribution Services for Certain Publications and Audiovisual Entertainment Products, 

¶¶217–233, WT/DS363/AB/R (Dec. 21, 2009)[hereinafter China–Publications]. 

 
20

 See Appellate Body Report, China—Measures Affecting Import of Automobile Parts, 

¶¶247–252, WT/DS/339/AB/R (Dec. 15, 2008) [hereinafter China–Auto Parts]. 

 
21

 See e.g., Report of the Working Party on the Accession of Ukraine to the World Trade 

Organization, ¶275, WT/ACC/UKR/152 (Jan. 25, 2008)(―The representative of Ukraine 

confirmed that, upon accession, the following shall apply:  for purposes of applying 

Articles 1.2 and 2 of the Agreement on Subsidies and Countervailing Measures, subsidies 

provided to State-owned enterprises (including State trading enterprises) will be viewed 

as specific if, inter alia, State-owned enterprises are the predominant recipients of such 

subsidies or State-owned enterprises receive disproportionately large amounts of such 

subsidies.‖).  This provision is incumbent WTO-minus because it increases the range of 

subsidies for which incumbent members may impose WTO-consistent countervailing 

duties. 
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of accession provisions and proposes, in light of existing WTO case law, how the 

different functions each category serves impact how their legal impact should be 

interpreted.  Finally, Section V surveys some areas of WTO law where interpretation of 

the substance of applicants‘ commitments is aided by using the tools discussed and 

developed in the previous sections. 

 

I. The Process of Accession 

The contours of the accession process are greatly influenced by the WTO‘s practice 

of decision-making through consensus and by the high level of discretion the WTO 

Agreement provides on the terms of accession.  Article XII of the WTO Agreement states 

that  

Any State or separate customs territory possessing full autonomy in the 

conduct of its external commercial relations and of the other matters 

provided for in this Agreement and the Multilateral Trade Agreements 

may accede to this Agreement, on terms to be agreed between it and the 

WTO.
22

 

 

No guidance is provided under WTO law as to what those terms should be.  

Consequently, any WTO member can delay or block an accession for any reason,
23

 

although the time spent negotiating accession has varied significantly among different 

applicants.
24

 

                                                 

 
22

 WTO Agreement Art. XII:1. 

 
23

 This reality has had a noticeable impact on a number of accessions (e.g., the 

simultaneously accession of China and Taiwan, the prominence of bilateral negotiations 

between Russia and Georgia, and the inability of Iran even to initiate formally its 

accession bid). 

 
24

 Factors that influence the length of an applicant‘s accession include political will, the 

size of its economy, its inability or reluctance to transition away from central planning, 



8 

 

Despite this lack of legal guidance, the accession process has become standardized 

and predictable in many ways.  An accession working party, composed of all interested 

incumbent members, is established for each applicant.
25

  The working party receives and 

requests information from the applicant about its foreign trade laws and practice and 

negotiates the applicant‘s commitments on tariffs, agriculture subsidies, and services 

based on an original offer made by the applicant.
26

  The latter part is actually conducted 

in a series of bilateral negotiations with members that have particular market access 

interests in the applicant‘s market, though any concessions granted apply multilaterally 

                                                                                                                                                 

and its need for technical assistance in the form of monetary resources and expertise.  See 

Rolf J. Langhammer & Matthias Lücke, WTO Accession Issues 22 World Economy 837, 

838, 852 (1999); PETER NARAY, RUSSIA AND THE WORLD TRADE ORGANIZATION 96 

(2001); Constantine Michalopoulos, WTO Accession, in DEVELOPMENT, TRADE, AND THE 

WTO: A HANDBOOK 61, 65 (Bernard M. Hoekman et al. eds., 2002); Murray G. Smith, 

Accession to the WTO: Key Strategic Issues, in THE WORLD TRADING SYSTEM: 

CHALLENGES AHEAD 167, 173–175 (Jeffrey J. Schott ed., 1996); Samnang Chea & Hach 

Sok, Cambodia’s Accession to the WTO: ―Fast Track‖ Accession by a Least Developed 

Country, Managing the Challenges of WTO Participation: Case Study 8, 

http://www.wto.org/english/res_e/booksp_e/casestudies_e/case8_e.htm; Daniel Gay, 

Vanuatu’s Suspended Accession Bid: Second Thoughts?, Managing the Challenges of 

WTO Participation: Case Study 43, http://www.wto.org/english/res_e/booksp_e/ 

casestudies_e/case43_e.htm; Phan Van Sam & Vo Thanh Thu, Preparation by Viet 

Nam’s Banking Sector for WTO Accession, Managing the Challenges of WTO 

Participation: Case Study 45, http://www.wto.org/english/res_e/booksp_e/ 

casestudies_e/case45_e.htm; Khemmani Pholsena, Accession to the WTO of the Lao’s 

People’s Democratic Republic, in  UNCTAD, WTO Accession and Development 

Policies 12, 13–15 UNCTAD/DITC/INCD/11 (2001); Azhari Basbar, Sudan’s Accession 

to the WTO: Experiences and Problems arising from implementation of economic reform 

programs, in UNCTAD, supra, at 17, 17–20; Nagib Hamim, Yemen’s Accession to the 

WTO, in UNCTAD, supra, at 21,22–23; Murray Gibbs, UNCTAD’s Role in the WTO 

Accession Process, in UNCTAD, supra, at 109, 110–113. 

 
25

 WILLIAMS, supra note 3, at 30-31. 

 
26

 WT/ACC/10/Rev.4 at 16–17. 
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on a most-favored-nation basis.
27

  Based on information provided by the applicant, 

members of the working party seek commitments that the applicant will cease a practice 

which is, in their view, inconsistent with WTO law or that the applicant will adopt and 

maintain WTO-consistent measures.
28

  The number of commitments and their level of 

specificity vary widely between different subject areas and different applicants. 

 The WTO secretariat has promulgated a number of documents designed to facilitate 

and standardize accession procedures.  In early 1995 the secretariat prepared a note, 

WT/ACC/1, titled ―Procedures for Negotiations under Article XII‖ which has served as a 

practical guide for incumbent members and applicants.
29

  Under these procedures, which 

largely mirror accession practice in the late GATT era, each applicant must submit a 

formal request for membership, after which a working party will be established.
30

  The 

applicant must then submit a very detailed Memorandum on its Foreign Trade Regime.  

The content of the Memorandum is outlined generally in WT/ACC/1.  Subsequent notes 

by the WTO provide greater detail on what information should be submitted for certain 

areas that are of particular concern to incumbent members but require extensive 

explanation (e.g., agricultural support, health and safety standards, trade in services, and 

intellectual property).
31

  In response to concerns that not enough least-developed 

                                                 
27

 See GATT Arts. I, II. 

 
28

 WT/ACC/10/Rev.4 at 15. 

 
29

 WILLIAMS, supra note 3, at 24.  This note was intentionally not offered for adoption 

General Council as policy statement.  Id. 

 
30

 WT/ACC/1, ¶¶4–6. 

 
31

 Information to be Provided on Domestic Support and Export Subsidies in Agriculture, 

WT/ACC/4 (Mar. 18, 1996); Information to be Provided on Policy Measures Affecting 
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countries had been able to accede to the WTO, the General Council established 

Guidelines for Accession of Least-Developed Countries in 2003 which call on incumbent 

members to provide greater technical assistance and to be lenient in their demands for 

market access and prompt compliance from LDC applicants.
32

 

The dialogue which takes place between the applicant and the working party is not 

made public until the release of the final working party report.
33

  That report recounts the 

discussion which took place by noting what questions members posed to the applicant 

based on its memorandum.  The applicant then either explains how its practice or laws 

are WTO consistent or commits to alter them and then generally commits to comply with 

relevant WTO provisions.  These steps are repeated for each of the topics addressed in 

the memorandum.  As a result, the final working party report is characterized by a high 

level of both breadth and detail.  The report is generally hundreds of paragraphs and 

contains exhaustive accounts of the applicant‘s trade, tax, and investment regimes.  For 

example, one of the longest reports is Vietnam‘s, with over 100,000 words in 528 

numbered paragraphs and over two dozen tables.
34

     

                                                                                                                                                 

Trade in Services, WT/ACC/5 (Oct. 31, 1996); Checklist of Illustrative SPS and TBT 

Issues for Consideration in Accessions, WT/ACC/8 (Nov. 15, 1999); Implementation of 

the WTO Agreement on Trade-Related Aspects of Intellectual Property Rights, 

WT/ACC/9 (Nov. 15, 1999). 

 
32

 General Council, Accession of Least Developed Countries, WT/L/508 (Jan. 20, 2003). 

 
33

 For other detailed accounts of the accession process, see generally WILLIAMS, supra 

note 3; Victor Ognivtsev, Elia Jounela & Xiaobin Tang, Accession to the WTO: The 

Process and Selected Issues, in UNCTAD, supra note 24, at 116; Igor I. Kavass, WTO 

Accession: Procedure, Requirements and Costs 41 J. World Trade 453 (2007). 

 
34

 See Report of the Working Party on the Accession of Viet Nam, WT/ACC/VNM/38 

(Oct. 27, 2006). 
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Despite the amount of attention paid to its creation, the working party report is not 

itself a binding legal document.
35

  The Article XII ―terms‖ of an applicant‘s accession are 

technically contained within an agreement between the applicant and the WTO known as 

a Protocol of Accession.  The protocol is a standardized document that is largely identical 

for each acceding member.
36

  Paragraph 1 of the standard protocol explains that the 

applicant accedes to the WTO Agreement and becomes a member of the organization 

upon entry into force of the protocol.  Paragraph 3 makes clear that all transition periods 

contained in the various WTO agreements which start upon entry into force of that 

agreement itself run from the inception of the WTO in 1995 and do not begin anew for 

the applicant at accession. 

The second paragraph of the protocol provides the most precise description of what 

exactly it is that the applicant is agreeing to.  It reads as follows: 

The WTO Agreement to which [the applicant] accedes shall be the WTO 

Agreement, including the Explanatory Notes to that Agreement, as rectified, 

amended or otherwise modified by such legal instruments as may have 

entered into force before the date of entry into force of this Protocol.  This 

Protocol, which shall include the commitments referred to in paragraph [__] 

of the Working Party Report, shall be an integral part of the 

WTO Agreement.
37

 

                                                 
35

 Panel Report, European Union—Anti-Dumping Measures on Certain Footwear from 

China, ¶7.181, WT/DS405/R (Oct. 28, 2011)(finding that because paragraph 151 of 

China‘s working party report was not incorporated into the accession protocol, it cannot 

be understood to impose a legally binding obligation on any WTO Member, and cannot 

be the basis of a claim in WTO dispute settlement.‖)[hereinafter EU–Footwear]. 

 
36

 The Protocol of Accession of the People‘s Republic of China is a unique exception to 

this practice, with eighteen substantive paragraphs in part I setting out rules that would 

normally be contained in the working party report. 

 
37

 This exact language first appeared in Taiwan‘s protocol of accession and has been 

copied, mutatis mutandis, in the succeeding nine accession protocols.  Previous protocols 

contain a variety of wordings but the function of the paragraph has been the same in all 

accessions.   
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This paragraph purports to do three things.  First, it makes clear that the applicant 

assumes the obligations that all other members have as of the date of its accession.  

Second, it incorporates certain parts of the working party report into the protocol.  Third, 

it integrates the Protocol into the WTO Agreement.  Thus, the WTO Agreement currently 

comprises its text, all the annexed multilateral agreements,
38

 each member‘s schedules 

annexed to GATT 1994 and GATS,
39

 and the twenty-six accession protocols, which 

include commitments in the working party report. 

The paragraph of the working party report included by reference in the protocol 

(―reference paragraph‖) refers in turn to numerous other paragraphs in the report.  The 

number of paragraphs listed in the reference paragraph varies among applicants based 

largely on the size of the applicant‘s economy and the complexity of its trade regulations.  

The difference between the number of ―commitment paragraphs‖ among applicants can 

be substantial, ranging from 17 (Mongolia) to 70 (Vietnam).
40

  Each of these paragraphs 

records one or more statements made by the applicant and ends with the sentence ―The 

Working Party took note of these commitments.‖
41

   

                                                 

 
38

 See WTO Agreement Art. II:2. 

 
39

 See WTO Agreement Art. XI:1. 

 
40

 The number of paragraphs in other reports is somewhat evenly spread between those 

two ends.  China‘s and Russia‘s accession working party report, which contain 144 and 

163 incorporated paragraphs, respectively, are obvious outliers. 

 
41

 There are two exceptions.  One exception is due to a clerical error in Ukraine‘s 

working party report; paragraph 469 is listed as an incorporated paragraph, but because of 

the formulaic nature of commitment paragraphs and other reasons, it is obvious that 

paragraph 470, which is not referenced for incorporation, was intended instead.    The 

second exception, also in Ukraine‘s working party report, is a paragraph which 
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Aside from the ubiquitous final sentence, commitment paragraphs vary widely in 

how they are structured, although many follow a similar format.  As mentioned above, 

the typical approach in a working party report is for the report to note specific questions 

that were asked by members of the working party, followed by the applicant‘s response 

describing its regime and the justification, if any, for its current practice.  Finally, the 

applicant confirms that it will conduct its practices in the area concerned in a manner 

consistent with the relevant WTO provisions.
42

  The commitment paragraph comes at the 

end of this process and often contains only the final statements confirming future 

conformity, but may contain some descriptions or even questions.  As will be discussed at 

length below, it is very important not to confuse these descriptions with confirmations.
43

 

Interestingly, paragraph 2 of the protocol does not incorporate the working party 

report‘s reference paragraph itself or even the commitment paragraphs, but rather it 

incorporates the ―commitments‖ referred to in the reference paragraph.  The reference 

paragraph refers to the ―commitments given by [the applicant] which are reproduced‖ in 

the listed commitment paragraphs.  To determine what has been integrated into the WTO 

Agreement, one must identify the commitments contained in the paragraphs. These 

                                                                                                                                                 

establishes an extraschedule binding  on export duties and then includes this caveat, ―The 

Working Party agreed that these commitments do not constitute a reinterpretation of 

GATT 1994, nor affect the rights and obligations of other members in respect of 

provisions on the application of export duties, that are measures in accordance with 

GATT 1994.‖  Report of the Working Party on the Accession of Ukraine, ¶240, 

WT/ACC/UKR/152 (Jan. 25, 2008).  Also, some commitment paragraphs contain only 

one commitment and in that case the working party takes note of ―this commitment.‖ 

 
42

 WT/ACC/10/Rev.4 at 15. 

 
43

 See WT/ACC/10/Rev.4/Add.1 at 7(―Some Members have made the point that this 

practice should be avoided because it leads to confusion as to what obligation is created, 

if any.‖). 
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commitments, not the commitment paragraphs, should be considered the basic unit of 

analysis for determining an applicant‘s accession-specific WTO obligations.  Focusing on 

commitments changes the numbers one might use when discussing accession obligations.    

Some applicants have made significantly more commitments than other applicants with a 

similar number of commitment paragraphs. 

Counting commitments, however, is much less important than interpreting their 

substance.  Most commitments do not establish new legal obligation in addition to the 

WTO baseline, and many WTO-plus commitments establish relatively minor 

obligations.
44

  WTO panels and the Appellate Body have already interpreted a number of 

accession provisions and have treated them much like any other source of WTO 

obligation.  Knowing the substance of accession obligations is essential to understanding 

their impact not only on the acceding member but on the WTO system as a whole. 

 

II. The WTO-Plus Phenomenon 

Many of the commitments applicants make in the process of accession establish 

applicant-specific obligations that differ from those contained within the provisions of the 

WTO agreements.  Numerous commentators have voiced concern over this ―WTO-plus‖ 

phenomenon.  Although authors generally agree in their condemnation of such 

commitments, there is widespread inconsistency among them in how the term is defined.  

This section of the Thesis details and critiques the various ways that authors have defined 

                                                 

 
44

 Indeed, in some situations, it is possible that the applicant and the working party did 

not consider the obligation WTO-plus even if it established a more stringent obligation 

than contained in the WTO agreements. 
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the terms WTO-plus and WTO-minus and offers potential refinements on how to discuss 

accession provisions and their impact on the legal obligations of WTO members.  

 

A. Normative Concerns 

Commentators have criticized accession outcomes as unfair or discriminatory and 

accused incumbent members of abusing their power to extract trade and nontrade 

concessions from vulnerable states as the ―price for entry‖ into the organization and, 

consequently, the global economy.
45

  Membership in the WTO has even been described 

as an element of national sovereignty,
46

 making particularly egregious any conditions for 

membership based on the parochial economic interests of individual incumbent 

members.
47

 Fairness related criticisms include that the accession process is ―inherently 

power based‖
48

 or even ―fundamentally flawed and lawless.‖
49

  The focus of this 

                                                 
45

 See Evenett & Primo-Braga, supra note 13, at 232-36; Julia Ya Qin, ―WTO-Plus‖ 

Obligations and Their Implications for the World Trade Organization Legal System, 37 J. 

WORLD TRADE 483, 487 (2003); Carlos A. Primo Braga & Olivier Cattaneo, Introduction 

to The WTO and Accession Countries xi, xi (2009); Charnovitz, supra note 12, at 878.  

See generally Nhan Nguyen, Comment, WTO Accession at Any Cost? Examining the Use 

of WTO-Plus and WTO-Minus Obligations for Least-Developed Country Applicants, 22 

TEMPLE INT‘L & COMP. L. J. 243 (2008). 

 
46

 Charnovitz, supra note 12, at 878. 

 
47

 Roman Grynberg & Roy Mickey Joy, The Accession of Vanuatu to the WTO: Lessons 

for the Multilateral Trading System, 34 J. WORLD TRADE 159, 170-72 (2000).  See 

generally Simon Lacey, The View from the Other Side of the Table: WTO Accession from 

the Perspective of WTO Members, in NEW REFLECTIONS ON INTERNATIONAL TRADE: 

ESSAYS ON AGRICULTURE, WTO ACCESSION AND SYSTEMIC ISSUES 75 (Jeremy 

Streatfeild & Simon Lacey eds., 2008). 

 
48

 Ratnakar Adhikari & Navin Dahal, LDC’s Accession to the WTO: Learning from the 

Cases of Nepal, Cambodia and Vanuatu, at 9, available at. www.un-ngls.org/orf/ 

SAWTEE.doc. 

 
49

 Grynberg & Joy, supra note 47, at 172. 
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criticism is the consent-based approach to decision making at the WTO; each member 

essentially holds veto power over an applicant‘s accession.  The potential exists under 

that system for incumbent members to use accession as an opportunity to extract 

inappropriate economic, or even foreign policy, commitments.
50

  On the other hand, 

authors have noted that one reason governments choose to join the WTO is to establish 

external legal and political pressure in favor of economic liberalization, and as a 

consequence limit the influence of domestic protectionist impulses.
51

  One should not 

confuse the question of fairness as it applies to the making of reciprocal obligations with 

the issue of whether economic development is furthered by state intervention.
52

  

Commitments to open up a country‘s economy beyond the minimum required by the 

WTO agreements, though not reciprocal, may benefit an applicant‘s economic and social 

well-being and greatly aid economic reform and modernization.
53

 

                                                                                                                                                 

 
50

 Lacey, supra note 47, at 473–475. 

 
51

 Julia Ya Qin, Trade Investment and Beyond: The Impact of WTO Accession on China’s 

Legal System, 191 CHINA Q. 720, 721–722 (2007); Aaditya Mattoo, China’s Accession to 

the WTO: The Services Dimension 6 J. Int‘l Econ. L. 299, 320–326 (2003); Donald 

Clarke, China’s Legal System and the WTO: Prospects for Compliance, 2 Wash. U. 

Global Stud. L. Rev. 97, 97–98 (2003)(―Reforms simply imposed from outside are 

unlikely to go beyond surface compliance—if they get even that far—and truly take root. 

But many of the reforms required by China‘s WTO accession . . . have a strong domestic 

constituency as well as a foreign one.‖) 

 
52

 For an opposing view, see generally, Derk Bienen & Mamo E. Mihretu, The Principle 

of Fairness and WTO Accession—An Appraisal and Assessment of Consequences, 

Society of International Economic Law Second Biennial Global Conference, July 8, 2010, 

Working Paper No. 2010/29, available at http://www.ssrn.com/link/SIEL-2010-

Barcelona-Conference.html. 

 
53

 Many critics of the accession process hold to the idea that economic development must 

be guided by various forms of state action, and that obligations to liberalize are an 

impediment to economic progress. 
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Another common observation of WTO accessions criticizes the imposition of WTO-

plus commitments on acceding members as creating a ―two-tiered‖ trading system.
54

  In 

one tier are the original members of the WTO whose obligations stem from the results of 

the Uruguay Round.
55

  The second tier is comprised of those members who had to accept 

a more burdensome level of obligation when joining the WTO through the accession 

process.
56

  These observers focus largely on the level of members‘ market access 

commitments regarding both customs duties and service providers.  From a legal 

perspective, the concern about creating a two-tier system seems short sighted; since the 

codification of special and differential(S&D) treatment in the Uruguay Round, WTO law 

has been explicitly multi-tiered, with each member‘s rights and obligations being 

dependent on its level of economic development.
57

   

 

B. Defining WTO-Plus and WTO-Minus 

How the terms WTO-plus and WTO-minus are defined obviously has an impact on 

which commitments fall into those categories.  Butkeviciene et al. define WTO-plus 

commitments as those covering ―areas not covered by WTO Agreements such as 

                                                 

 
54

 See Maxim Medvedkov, WTO Accession: The Russian Perspective, in UNCTAD, 

WTO Accession and Development Policies 47, 48 UNCTAD/DITC/INCD/11 (2001); 

Rebecca Povarchuk, Cambodia’s WTO Accession: A Strenuous but Necessary Step for a 

Poor Nation Seeking Economic Prosperity 13 Pac. Rim L. & Pol‘y J. 645, 656–660 

(2004) 

 
55

 Id. 

 
56

 Id. 

 
57

 See Nguyen, supra note 45, at 245.  See also Charnovitz, supra note 12, at 899. 
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commitments on privatization, investment regime and bindings of export tariffs.‖
58

  

WTO-minus, on the other hand, refers to ―non-application of the rights under WTO 

Agreements available to WTO Members such as transition periods, and tariffication and 

special safeguards for agricultural products.‖
59

  Qin defines WTO-plus similarly, though 

more succinctly, as commitments ―that impose more stringent disciplines . . . than 

required by the Multilateral Trade Agreements.‖
60

  WTO-minus, according to Qin, refers 

to ―special rules of conduct that at once weaken existing WTO disciplines and reduce the 

rights‖ of the acceding member.
61

  ―These rules,‖ she continues, ―either modify, deviate 

from, or are without a clear basis in, the existing rules and principles of the Multilateral 

Trade Agreements.‖
62

  These WTO-minus rules include the application of less stringent 

rules in trade remedy (i.e., antidumping, countervailing duty, and safeguard) cases against 

imports originating in the territory of the new member. 

These definitions were further improved with the introduction, by Charnovitz, of a 

four-part taxonomy which focuses solely on obligations rather than rights while including 

                                                 
58

 Jolita Butkeviciene, Michiko Hayashi, Victor Ognivtsev, & Tokio Tamaoka, Terms of 

WTO Accession, in UNCTAD, supra note 24, at 155, 156. 

 
59

 Id.  See also Nguyen, supra note 45, at 257(―‗Minus‘ terms include accession 

commitments that provide applicants less benefits from certain WTO provisions, such as 

special and differential treatment, than other current members.‖) 

 
60

 Qin, supra note 45, at 490.  See also Dongli Huang, Legal Interpretation of Paragraph 

242 of the Report of the Working Party on the Accession of China Under the World Trade 

Organization Legal Framework 40 J. World Trade 137, 137–138 (2006); Michelle Q. 

Zang, The WTO Contingent Trade Instruments Against China: That Does Accession 

Bring? 58 Int‘l & Comp. L. Q. 321, 322 (2009). 

 
61

 Id. 

 
62

 Id. 
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a distinction between applicants and incumbent members as the holders of those 

obligations.
63

  Put simply, a WTO-plus obligation ―imposes greater discipline‖ than 

―general WTO law,‖ and a WTO-minus obligation imposes less discipline.
64

  Under this 

system, new obligations imposed on acceding members are applicant WTO-plus, while a 

transition period not provided for in the WTO agreements is applicant WTO-minus.
65

  In 

the case of more lenient rules for the imposition of trade remedies, these commitments 

create incumbent WTO-minus obligations.
66

  This Thesis employs the definitions 

developed by Charnovitz because they offer the most coherent way to discuss the legal 

impact of each commitment.   

 

C. The WTO Baseline 

In order to know whether an accession commitment is WTO-plus, WTO-minus, or 

neither, one must first determine both the WTO baseline and the substance of the 

accession obligation.
67

  The WTO baseline is the set of obligations that a particular 

applicant would have assumed without making any specific accession commitments.  The 

source of such obligations are the WTO Agreement and the various agreements annexed 

                                                 
63

 Charnovitz, supra note 12, at 869-74. 

 
64

 Id. 

 
65

 Id. 

 
66

 Id. 

 
67

 Evenett & Primo-Braga, supra note 13, at 235-36. 
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to it, known collectively as the Multilateral Trade Agreements, the WTO agreements, or 

(in dispute settlement) the covered agreements.
68

   

This definition of the baseline differs somewhat from that identified by other 

commentators.  Qin analyzes whether accession obligations ―impose more stringent 

disciplines . . . than required by the Multilateral Trade Agreements‖ of if they ―weaken 

the existing WTO disciplines and reduce the rights of [the applicant].‖
69

  This focuses 

both on the ―rights‖ of WTO members rather than their obligations and on the level of 

obligation.  According to Qin, an accession obligation would deviate from the baseline if 

it imposed a stronger or weaker level of obligation or entitlement than provided under the 

WTO agreements.
70

  Butkeviciene et al. similarly focus on rights and levels of 

obligation.
71

 

 

1. A Set of Obligations, Not a Level of Obligation 

Although speaking about a level of obligation makes sense in some areas of 

international trade law related to market access, the WTO baseline should be considered 

not as a level of obligation but as a set of obligations.  This is a particularly important 

distinction because it is WTO rules rather than market access levels that are generally 

involved in a baseline analysis.
72

  One area of WTO law where rules and levels interact is 

in the issue of remedies in dispute settlement under the DSU.  In order to induce 

                                                 
68

 See Charnovitz, supra note 12, at 868 n.55. 

 
69

 Qin, supra note 45, at 490. 

 
70

 Id. 

 
71

 Butkeviciene et al., supra note 58, at 156. 

 
72

 See Qin, supra note 14, at 129–131. 
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compliance, the DSB may authorize a suspension of concessions and other obligations 

(SCOO).
73

  This requires a determination of the level of impairment and a comparable 

level of suspension.
74

  A SCOO usually involves increasing tariffs, and so speaking of 

levels makes sense.  This language does not apply very well to many accession 

obligations.  It would be difficult to measure how failure by a losing respondent to 

publish its trade laws in English, French, and Spanish (paragraph 334 of China‘s 

accession working party report) could be translated into a level of impairment reflected 

by increased tariff rates. 

Charnovitz overcomes this conceptual dilemma by describing the baseline as ―the set 

of obligations that would devolve upon an applicant if it joined the WTO using [only the 

standard protocol].‖
75

  He adds, however, that the ―the proper baseline for acceding 

Members is the counterfactual that the applicant country joined the WTO on the date that 

the WTO went into force.‖
76

  The analytical result of establishing the baseline according 

to a temporal counterfactual is to make clear that the baseline does not include the 

granting of development-dependent transition periods negotiated during the Uruguay 

Round.
77

   

 

2. The Temporal Baseline 
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 Understanding on Rules and Procedures Governing the Settlement of Disputes, Arts. 

22.1, 22.3, WTO Agreement, Annex 2 [hereinafter DSU]. 

 
74

 DSU Art. 22.4. 

 
75

 Charnovitz, supra note 12, at 868. 
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Using a temporal counterfactual to define the baseline is unnecessary and distorts the 

baseline for certain accession related issues.  It is unnecessary because Article XIV:2 of 

the WTO Agreement provides, ―A Member which accepts this Agreement after its entry 

into force shall implement those concessions and obligations in the Multilateral Trade 

Agreements that are to be implemented over a period of time starting with the entry into 

force of this Agreement as if it had accepted this Agreement on the date of its entry into 

force.‖
78

  This understanding, reiterated in paragraph 3 of the standard protocol,
79

 makes 

the temporal element largely redundant.   

The temporal counterfactual may inaccurately distort the baseline in two situations.  

First, because the transition periods provided for in the WTO agreements are not all 

administered or explained in the same way, many do not fit into the category addressed 

by Article XIV:2 of the WTO Agreement and the standard accession protocol.  For 

example, the WTO Agreement on Subsidies and Countervailing Measures (SCM 

Agreement) requires members to phase out subsidies programs initiated ―before the date 

on which such a Member signed the WTO Agreement . . . within three years of the date 

of entry into force of the WTO Agreement for such Member.‖
80

  Such language is 

obviously designed to address the application of the transition to new members and not 

just original members.  It is not clear whether the accession protocols were intended to 

modify this rule, but if they do, that modification should be considered applicant WTO-

                                                 

 
78

 WTO Agreement Art. XIV:2. 

 
79

 Charnovitz, supra note 12, 862–863. 

 
80

 Agreement on Subsidies and Countervailing Measures, Art. 28.1(b), WTO Agreement 

Annex 1AApr. 15, 1994, Marrakesh Agreement Establishing the World Trade 

Organization, Annex 1A (emphasis added) [hereinafter SCM Agreement]. 
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plus, because it removes a transition period which, under the SCM Agreement, is 

dependent on a member‘s date of accession.  Provisions like this one are not affected by 

the standard protocol paragraph but would be dropped from the baseline if the clock were 

fully rewound for all aspects of an applicant‘s obligations. 

There are also transition arrangements that are not mandatory but rather left to the 

discretion of a relevant committee.  These transition provisions are found in the 

Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agreement) 

and the Agreement on Technical Barriers to Trade (TBT Agreement).  Article 10.3 of the 

SPS Agreement states: 

With a view to ensuring that developing country Members are able to 

comply with the provisions of this Agreement, the Committee is enabled 

to grant to such countries, upon request, specified, time-limited exceptions 

in whole or in part from obligations under this Agreement, taking into 

account their financial, trade and development needs.
81

 

 

Essentially equivalent language is used in Article 12.8 of the TBT Agreement.
82

  These 

transition periods are purely discretionary, and the provisions do not by any means create 

a right to delay application of the agreements.
83

   

                                                 
81

 Agreement on the Application of Sanitary and Phytosanitary Measures, Art. 10.3, 

WTO Agreement, Annex 1A [hereinafter SPS Agreement]. 

 
82

 Agreement on Technical Barriers to Trade, Art. 12.8, WTO Agreement, Annex 1A 

(―Accordingly, with a view to ensuring that developing country Members are able to 

comply with this Agreement, the Committee on Technical Barriers to Trade . . . is 

enabled to grant, upon request, specified, time-limited exceptions in whole or in part from 

obligations under this Agreement. When considering such requests the Committee shall 

take into account the special problems, in the field of preparation and application of 

technical regulations, standards and conformity assessment procedures, and the special 

development and trade needs of the developing country Member, as well as its stage of 

technological development, which may hinder its ability to discharge fully its obligations 

under this Agreement.‖) [hereinafter TBT Agreement]. 
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Second, there are some obligations in the WTO agreements related to notification 

and other specific acts that would be incoherent under a baseline that resets the 

applicant‘s date of compliance to be the same as original WTO members.
84

  For example, 

Article 5.1 of the WTO Agreement on Trade-Related Investment Measures (TRIMs 

Agreement) requires members to notify the relevant committee of any measures 

inconsistent with that agreement ―within 90 days of the date of entry into force of the 

WTO Agreement.
85

  Strict compliance with this provision is impossible for acceding 

members, but paragraph 3 of the standard protocol takes care of this problem by changing 

the date of compliance to 90 days after accession.  The WTO baseline is applicant 

specific; it need not and should not be based on a fiction that the applicant joined the 

WTO in January 1995.      

 

D. Comparing the Accession Provision and the WTO Baseline 

In analyzing an accession commitment‘s relationship with the baseline, one must 

first determine whether the provision alters in some way the applicant‘s WTO obligations 

such that they differ from the baseline.  As a pair of terms, WTO-plus and WTO-minus 

describe all accession provisions that alter an applicant‘s obligations.  Provisions that do 

not differ from the baseline do not alter the applicant‘s obligations, and in fact, as will be 

discussed in much greater detail below, have no independent legal effect.  These 

provisions could be termed WTO-neutral. 
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 Cf. Butkeviciene et al., supra note 58, at 157. 
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Provisions that alter an applicant‘s obligations do so primarily in three ways.  They 

either (1) create a new obligation, (2) abrogate temporally or substantively an existing 

obligation, or (3) replace one obligation for another.  Those provisions in the first group 

are WTO-plus; those in the second group are WTO-minus.  Provisions in the third group 

are categorized in this thesis as modifications
86

 and may be either WTO-plus or WTO-

minus depending on the substance of the new obligation.  Some modifications are part of 

a complex scheme that may establish both plus and minus obligations.
87

  Although many 

such schemes clearly work to diminish the obligations of incumbent members in their 

dealings with the applicant (and are clearly intended to do so),
88

 some are less clear and 

may best be described as WTO-different, rather than plus or minus.
89

  In the dispute 

settlement context, a WTO-plus provision could be an independent source of obligation 

that could serve as the basis of complaint by a member separate from any other WTO 

provision, while a WTO-minus provision could be used as a defense to a claim that a 

measure was inconsistent with a baseline obligation. 

 

III. Interpreting Accession Provisions 

The Appellate Body has applied the same rules of interpretation to accession 

provisions as it has to the rest of WTO law.  However, accession working party reports 

have an unusual drafting style as well as peculiar relationship the original WTO  
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 See, infra, Section IV.D. 
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 See e.g., China Protocol ¶ 16. 
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 See China Protocol ¶ 15. 
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 See Report of the Working Party on the Accession of Latvia, ¶ 109, WT/ACC/LVA/32 

(Sept. 30, 1998). 
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agreements that pose significant difficulties to an interpreter.  This peculiarity has been 

recognized in differing degrees by the Appellate Body in the cases it has decided 

involving accession provisions.  This Section of the Thesis highlights those difficulties 

and seeks to provide guidance on how to navigate the peculiarities of accession-based 

WTO law in light of the Vienna Convention‘s rules of interpretation.  The Section first 

discusses the act of interpretation as understood and practiced by the WTO Appellate 

Body, and then surveys the jurisprudence of the WTO‘s judicial organs interpreting 

accession provisions.  Finally, the Section looks more closely at the interplay between 

accession working party reports and components of legal interpretation under the Vienna 

Convention.   

 

A. Interpreting WTO Law 

When WTO panels or the Appellate Body interpret provisions of the WTO 

agreements in dispute settlement, they follow the procedures and practices prescribed in 

the WTO Dispute Settlement Understanding (DSU).
90

  Article 3.2 of the DSU provides 

that one purpose of the organization‘s dispute settlement system is ―to clarify the existing 

provisions of those agreements in accordance with customary rules of interpretation of 

public international law.‖
91

  Uncontroversially, the Appellate Body finds these customary 

rules in Articles 31–32 of the Vienna Convention on the Law of Treaties.
92

   

                                                 
90

 DSU art. 1.1. 

 
91

 DSU art. 3.2. 

 
92

 Appellate Body Report, United States—Standards for Reformulated and Conventional 

Gasoline, WT/DS2/AB/R, at 16–17 (Apr. 29, 1996).  The section of the Vienna 

Convention dealing with treaty interpretation is widely recognized as the codification of 

international custom, and so the fact that some WTO members (e.g., the United States) 
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The foundational rule of treaty interpretation in the Vienna Convention is laid out in 

Article 31(1)—―A treaty shall be interpreted in good faith in accordance with the 

ordinary meaning to be given to the terms of the treaty in their context and in the light of 

its object and purpose.‖
93

  The article identifies three components of interpretation: 

ordinary meaning, context, and object and purpose.  These components are generally 

understood as being part of a single interpretive act rather than a sequential list of 

separate undertakings.
94

  In EC–Chicken Cuts, the Appellate Body explained, 

―Interpretation pursuant to the customary rules codified in Article 31 of the Vienna 

Convention is ultimately a holistic exercise that should not be mechanically subdivided 

into rigid components.‖
95

 

On the other hand, the Appellate Body, in applying the rules of interpretation, has 

adopted a generally textualist approach whereby significant weight is given to the 

meaning of words in their context before looking at evidence of object and purpose.  The 

                                                                                                                                                 

have not ratified the Vienna Convention does not impact its availability in dispute 

settlement at the WTO.  See Id. at 17.  For an interesting discussion on the problem of 

whether the customary rules of interpretation have evolved since the snapshot taken by 

the Vienna Convention in 1969 and how cognizance of that fact could impact 

interpretation in WTO dispute settlement, see Georges Abi-Saab, The Appellate Body and 

Treaty Interpretation, in Treaty Interpretation and the Vienna Convention on the Law of 

treaties: 30 Years On 99, 104 (Malgosia Fizmaurice, Olufemi Elias, and Panos Merkouris 

eds., 2010); ASIF QURESHI, INTERPRETING WTO AGREEMENTS: PROBLEMS AND 

PERSPECTIVES 7–8 (2006). 
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 ULF LINDERFALK, ON THE INTERPRETATION OF TREATIES: THE MODERN 
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 Appellate Body Report, European Communities—Customs Classification of Frozen 

Boneless Chicken Cuts, ¶ 176, WT/DS269/AB/R (Sept. 12, 2005) [hereinafter EC—
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Appellate Body clarified its understanding of the interpretation process under the VCLT 

in the Shrimp/Turtle Case.  ―A treaty interpreter must begin with, and focus upon, the text 

of the particular provision to be interpreted.  It is in the words constituting that provision, 

read in their context, that the object and purpose of the states parties to the treaty must 

first be sought.  Where the meaning imparted by the text itself is equivocal or 

inconclusive, or where confirmation of the correctness of the reading of the text itself is 

desired, light from the object and purpose of the treaty as a whole may usefully be 

sought.‖
96

   

The Appellate Body has used dictionary meanings as a primary method to find 

ordinary meaning in its interpretations.  Indeed, the Appellate Body and panels reference 

the Oxford Shorter Dictionary with impressive frequency and often compare entries for a 

word from multiple dictionaries.
97

  On the other hand, the Appellate Body has repeatedly 

recognized the limitations of dictionary meanings and criticized panels for relying on 

dictionary meanings to the exclusion of other contextual sources of interpretation.
98

  The 

Appellate Body spelled out the proper role of dictionaries in US–Gambling: ―In order to 

identify the ordinary meaning, a Panel may start with the dictionary definitions of the 

terms to be interpreted.  But dictionaries, alone, are not necessarily capable of resolving 
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complex questions of interpretation, as they typically aim to catalogue all meanings of 

words—be those meanings common or rare, universal or specialized.‖
99

 

Aside from and in addition to external sources like dictionaries, panels and the 

Appellate Body have relied heavily on context within the covered agreements.  Other 

WTO provisions provide essential context in which particular terms can be given their 

ordinary meaning.
100

  This practice of ―cross-referencing‖ serves the dual purpose of 

contextualizing terms for interpretation and enhancing coherence within WTO law.
101

  

Panels and the Appellate Body will reference other provisions in a treaty or even a 

provision of another WTO agreement as context, particularly if the provisions serve a 

common purpose or one provision directly refers to another.
102

   

 

B. The Accession Cases 

 

To date, seven cases have been decided at the WTO involving provisions of an 

accession protocol or working party report.  Six of the seven addressed the impact of 

commitments by China, while one concerned provisions in Vietnam‘s working party 

report.  In each case addressing a violation of an accession commitment, the panel or 

Appellate Body
103

 accepted that a member‘s accession protocol and the incorporated 
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paragraphs of its working party report are, by the terms of the protocol, an integral part of 

the WTO Agreement.
104

  No party to a dispute has raised—and no judicial body has 

reviewed—the argument that accession commitments are not binding obligations or are 

unsuitable for review in dispute settlement.  On the other hand, the meaning of particular 

provisions and how they interact with other WTO law has been a key component of each 

case.   

 

1. China–Auto Parts 

The first case requiring the interpretation of an accession provision was China–Auto 

Parts.  That case involved a challenge to certain charges imposed on imported 

automobile parts.
105

  The primary legal question in the case was whether the measures 

should be characterized as internal charges, subject to Article III of GATT 1994, or as 

ordinary customs duties, subject to Article II.
106

  Among the various parts affected by the 

challenged measures were completely knocked down and semi-knocked down kits.
107

  To 

the extent that such measures were ordinary customs duties, they implicated a 
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commitment made in paragraph 93 of China‘s working party report.  That paragraph 

reads: 

 

93. Certain members of the Working Party expressed particular 

concerns about tariff treatment in the auto sector.  In response to questions 

about the tariff treatment for kits for motor vehicles, the representative of 

China confirmed that China had no tariff lines for completely knocked-

down kits for motor vehicles or semi-knocked down kits for motor 

vehicles.  If China created such tariff lines, the tariff rates would be no 

more than 10 per cent.  The Working Party took note of this 

commitment.
108

   

 

The panel held that China‘s measures were inconsistent with this provision.
109

  In 

making its finding, the panel noted that the commitment was conditional in nature—only 

if China created tariff lines for these kits would it be subject to the 10 percent bound 

rate.
110

  The parties debated what exactly it meant to create a tariff line, and China argued 

that any action sufficient to trigger the condition must have occurred after its 

accession.
111

  The panel agreed with complainants that China did indeed create tariff lines 

for the kits and so found the measures to be inconsistent because they imposed a total rate 

of 25 percent.
112

  The Appellate Body did not review the panel‘s interpretation of 

paragraph 93 or its application of that provision to the facts of the case, because it 
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reversed the panel‘s findings on a separate ground—that China‘s measures should be 

characterized as internal charges rather than tariff rates.
113

  Even so, the Appellate Body 

noted its agreement with the panel that the provision should be understood as establishing 

a conditional obligation.
114

 

 

2. China–Publications and Audiovisual Products 

In the next accession case, China–Publications and Audiovisual Products, the 

Appellate Body addressed the issue of whether certain applicant WTO-plus provisions in 

China‘s protocol and working party report were subject to the general exceptions found 

in Article XX of GATT 1994.
115

  Specifically, China made a number of commitments to 

ensure that foreign companies maintained the ―right to trade‖ within China.
116

  The 

primary provision at issue was Paragraph 5.1 of China‘s protocol, which reads in part: 

Without prejudice to China's right to regulate trade in a manner consistent 

with the WTO Agreement, China shall progressively liberalize the 

availability and scope of the right to trade, so that, within three years after 
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accession, all enterprises in China shall have the right to trade in all goods 

throughout the customs territory of China, except for those goods listed in 

Annex 2A which continue to be subject to state trading in accordance with 

this Protocol.  Such right to trade shall be the right to import and export 

goods. 

 

The complainants accused China of having violated this commitment by restricting the 

right of foreign-owned enterprises to import and to distribute books, music, and 

movies.
117

  In its defense, China argued that the challenged measures were permissible 

under the public morals exception of Article XX(a) of GATT 1994.   

The Appellate Body found that, because the obligations arising under Paragraph 5.1 

of the protocol were made ―[w]ithout prejudice to China‘s right to regulate trade in a 

manner consistent with the WTO Agreement,‖ China‘s trading rights commitments were 

subject to the general exceptions of Article XX. 
118

  The reference to China‘s ―right to 

regulate trade‖ included the exceptions found in Article XX so that, if a Chinese measure 

had a sufficient nexus to the regulation of trade in goods, a violation of China‘s trading 

rights commitments could potentially be justified if it met the criteria for applying one of 

the exceptions.
119

  Despite this favorable finding for China, the Appellate Body upheld 

the panel‘s determination that the measures failed the ―necessity‖ element of a valid 

defense under Article XX(a) of GATT 1994.
120

 

 

3. U.S.–Antidumping and Countervailing Duties (China) 
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U.S.–Antidumping and Countervailing Duties (China) was the first case in which the 

Appellate Body addressed the impact of the incumbent WTO-minus provision in China‘s 

protocol allowing WTO members to use nonmarket economy methodology in 

antidumping investigations against imports from China.  China challenged a number of 

U.S. practices in countervailing duty investigations and also challenged the concurrent 

imposition of countervailing duties and antidumping duties using the nonmarket economy 

methodology.
121

  The Appellate Body found that the United States acted inconsistently 

with Article 19.3 of the Agreement on Subsidies and Countervailing Measures (SCM 

Agreement) by not taking into account the possibility of double remedies when 

conducting concurrent antidumping and countervailing duty investigations.
122

   

The Appellate Body did not accept the United States‘ argument that Section 15 of 

China‘s protocol permitted the imposition of double remedies.
123

   Section 15 begins as 

follows: 

Article VI of the GATT 1994, the Agreement on Implementation of 

Article VI of the General Agreement on Tariffs and Trade 1994 ("Anti-

Dumping Agreement") and the SCM Agreement shall apply in 

proceedings involving imports of Chinese origin into a WTO Member 

consistent with the following: (a) In determining price comparability 

under Article VI of the GATT 1994 and the Anti Dumping Agreement, the 

importing WTO Member shall use either Chinese prices or costs for the 

industry under investigation or a methodology that is not based on a strict 

comparison with domestic prices or costs in China.
124
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The United States argued that this provision ―expressly authorizes the application of anti-

dumping duties . . . to imports from China, including specifically anti-dumping duties 

calculated using [a nonmarket economy] methodology,‖ and that the provision  ―imposes 

no limit on the concurrent application of both‖ antidumping and countervailing duty 

remedies.
125

  While the original panel found that the lack of discussion in the protocol 

concerning double remedies supported the contention that the drafters of the SCM 

Agreement had not intended to prohibit the practice, the Appellate Body was ―not 

persuaded that the absence of a provision addressing double remedies in China‘s 

Accession Protocol suggests anything regarding the interpretation of Articles 19.3 and 

19.4 of the SCM Agreement.‖
126

 

 

4. EC–Fasteners and U.S.–Shrimp (Vietnam) 

EC–Fasteners and U.S.–Shrimp (Vietnam) also addressed the limits of accession 

provisions purporting to allow nonmarket economy treatment.  Both cases involved the 

same aspect of nonmarket economy methodology whereby respondents are required to 

prove affirmatively their independence from government control or be assigned a very 

high antidumping margin applied to all purportedly state operated producers.
127

  The 

European practice of withholding ―individual treatment‖ to producers in a nonmarket 

economy is very similar and serves the same purpose as the ―separate rate‖ test employed 
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by the United States.  In EC–Fasteners, China challenged the individual treatment test as 

a violation of various articles of the Antidumping Agreement, and the panel and 

Appellate Body agreed.
128

 The EU raised the argument that because China is a nonmarket 

economy under Section 15 of its accession protocol, the EU is entitled to assume that all 

producers are state controlled.
129

  The Appellate Body instead interpreted the provision in 

China‘s protocol narrowly as permitting an exception to WTO disciplines only in regard 

to domestic price comparisons—not as a general license to apply any practice labeled 

nonmarket economy treatment.
130

  The panel in U.S.–Shrimp (Vietnam) made a similar 

finding regarding paragraph 255 of Vietnam‘s working party report, which mirrors 

Section 15 of China‘s protocol.
131

 

 

5. U.S.–Tyres 

There is only case where a member has brought a claim under its own accession 

commitments.  In U.S.–Tyres, China challenged a safeguard measures imposed by the 

United states pursuant to Section 16 of China‘s protocol.
132

  Section 16 is an incumbent 

WTO-minus provision that allows members to impose safeguard measures against 

Chinese imports under a less stringent standard than that required under the WTO 
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Agreement on Safeguards.
133

  Moreover, the safeguard is ―China-specific‖ in that it may 

be applied to imports from China only, whereas regular WTO safeguard measures must 

be applied on an MFN basis to all imports regardless of their source.
134

  Paragraphs 16.1 

and 16.4 work together to establish the disciplines under which an importing member 

may impose a safeguard under the protocol: 

 

16. Transitional Product-Specific Safeguard Mechanism 

 

 1. In cases where products of Chinese origin are being 

imported into the territory of any WTO Member in such increased 

quantities or under such conditions as to cause or threaten to cause market 

disruption to the domestic producers of like or directly competitive 

products, the WTO Member so affected may request consultations with 

China with a view to seeking a mutually satisfactory solution, including 

whether the affected WTO Member should pursue application of a 

measure under the Agreement on Safeguards.  Any such request shall be 

notified immediately to the Committee on Safeguards. 

. . .  

4. Market disruption shall exist whenever imports of an article, like 

or directly competitive with an article produced by the domestic industry, 

are increasing rapidly, either absolutely or relatively, so as to be a 

significant cause of material injury, or threat of material injury to the 

domestic industry.  In determining if market disruption exists, the affected 

WTO Member shall consider objective factors, including the volume of 

imports, the effect of imports on prices for like or directly competitive 
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articles, and the effect of such imports on the domestic industry producing 

like or directly competitive products. 

 

Interestingly, in interpreting the language of the protocol, the panel and Appellate 

Body in U.S.–Tyres relied not only on textual analysis but also on previous case law 

interpreting the baseline provisions in the Agreement on Safeguards.
135

  The standard in 

the protocol of ―increasing rapidly . . . so as to be a significant cause of material injury‖ is 

not the same as the Agreement on Safeguards which permits the imposition of measures 

when goods are being imported ―in such increased quantities . . . as to cause . . . serious 

injury.‖
136

  Nevertheless, the Appellate Body looked to Articles 2.1 and 4.2 of the 

Agreement on Safeguards and previous Appellate Body reports interpreting those 

provisions to bolster its interpretations of the protocol terms.
137

 

 

6. China–Raw Materials 

The most recent case from the Appellate Body interpreting accession commitments 

was China–Raw Materials, which involved a restriction on export duties in China‘s 

protocol and whether those restrictions were subject to the general exceptions of Article 

XX of GATT 1994.
138

 Paragraph 11.3 of China‘s protocol contains a commitment that 

China would ―eliminate all taxes and charges applied to exports unless specifically 

provided for in Annex 6 of this Protocol or applied in conformity with the provisions of 
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Article VIII of the GATT 1994.‖
139

  Annex 6 contains a schedule-like list of tariff 

headings with bound export duty rates.
140

  The United States and others brought a 

complaint to challenge the imposition of various export duties and quantitative 

restrictions on raw minerals and metals not listed in Annex 6 as a violation of, inter alia, 

Paragraph 11.3.
141

  China‘s primary argument in its defense was to invoke Articles XX(b) 

and (g) of GATT 1994 as a justification for the measures.
142

   

In  sharp contrast with the results in China–Publications and Audiovisual Products, 

both the panel and the Appellate Body found that the commitment in Paragraph 11.3 was 

not subject to Article XX exceptions.
143

  The dispositive distinction between the two 

provisions was that the commitment in Paragraph 5.1 was, by its own terms, made 

―[w]ithout prejudice to China's right to regulate trade,‖ while Paragraph 11.3 contains no 

such limitation.
144

  China–Raw Materials, therefore, makes clear that accession 

provisions are not automatically subject to Article XX exceptions.  

  

C. Reading the Text 

Just as with any other WTO provision, an interpretation of the obligations arising 

from accession commitments should start with a careful review of the text.  In relation to 
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China‘s protocol, the Appellate Body stated in US–Tyres, ―An analysis of particular 

obligations set out under Section 16 of China‘s Accession Protocol must begin with, and 

focus upon, the actual language used in the Protocol itself.‖
145

  This language by the 

Appellate Body mirrors its earlier interpretation of Article 31 of the Vienna Convention 

as it applies to interpreting other WTO provisions.
146

  There is no reason to suspect that 

interpreting commitments in a working party report would be done differently, and 

indeed no distinction has been made between China‘s Protocol and the commitments in 

its working party report by any WTO tribunal as to how they should be interpreted.
147

  

The Appellate Body has indicated that the exercise of interpretation is the same for 

accession commitments as it is for other WTO provisions.
148

  

 

1. The Language of Working Party Reports 

Reliance on the clear meaning of text will rarely if ever be sufficient in interpreting 

many accession commitments.
149

  This is because accession working party reports are rife 

with textual ambiguity.  Among the most common causes of confusion are unusual 

grammatical constructions, nonsensical readings due to (sometimes irresolvable) drafting 

errors, and substantive contradiction among or within commitments.  Attempts to 
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interpret these commitments are greatly aided by reviewing other parts of an applicant‘s 

working party report and, especially, the commitments that other applicants made on the 

same subject matter. 

Some ambiguity in the text of accession commitments is inevitable because of the 

unusual grammatical posture of working party reports.  Likely owing to its nature as a 

report, the working party report is written entirely in the past tense.
150

  Close attention to 

the context of a statement is sometimes necessary to know whether the applicant is 

referring to something it did or to something it is doing, because both situations would 

use the same past-tense verb.  For current purposes, this problem is compounded when 

attempting to understand what an applicant has committed to do in the future. 

Consider for contrast the legal clarity of these provisions in the WTO Agreement on 

the Application of Sanitary and Phytosanitary Measures (SPS Agreement): 

 

In the assessment of risks, Members shall take into account available 

scientific evidence . . . 
151

 

 

Members should, when determining the appropriate level of sanitary and 

phytosanitary protection, take into account the objective of minimizing 

negative trade effects.
152

 

 

In cases where relevant scientific evidence is insufficient, a Member may 

provisionally adopt sanitary or phytosanitary measures on the basis of 

available pertinent information.
153
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The first provision, Article 5.2 of the SPS Agreement, uses the auxiliary modal verb shall 

to establish a legal obligation to take scientific evidence into account when assessing 

risks.  In English language legal drafting, shall is synonymous with must and is used to 

convey a legal requirement.
154

  On the other hand, the use of should in the second 

provision, Article 5.4 of the SPS Agreement, makes that provision aspirational rather 

than obligatory.  Indeed, the panel in EC–Hormones found specifically that the use of the 

word should in Article 5.4, instead of shall, meant that ―this provision of the SPS 

Agreement does not impose an obligation,‖ though it should be ―taken into account in the 

interpretation of other provisions of the SPS Agreement.‖
155

  Finally, the third provision 

uses may to establish that, under certain circumstances, SPS measures that are based on a 

particular, less stringent standard are not prohibited.  The use of different modal verbs 

defines the different normative character of each provision. 

Accession working party reports do not contain this kind of legal language.  Almost 

all of the accession commitments that create legal obligations use the modal verb would 

to indicate the parties‘ intention that the commitment extend into the future.
156

  A typical 

accession commitment begins with ―The representative of [the applicant] confirmed that 

[the applicant] would . . ..‖  Used in this sense, the word would functions not as an 
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indicator of conditionality but as the past tense of will (e.g., ―The President announced 

that he would veto the new bill‖).
157

  Because the report uses the past tense throughout, 

however, would should not be understood to mean the same as should (the past tense of 

shall) as it is used above in the SPS Agreement; rather, one should interpret the applicant 

would in an accession working party report to mean the same as the applicant will or the 

applicant shall in a more formal legal instrument.
158

  To add further complication, in 

some instances the word would is used within a report to signify the past continuous tense, 

that is, to discuss habitual action occurring in the past (e.g., ―During his first term, the 

President would not veto a bill when it was supported by his own party.‖), rather than an 

intention that the action continue into the future.
159

   

Another difficulty faced when attempting to interpret accession commitments comes 

from the obvious inattention sometimes given by the drafters of the working party report 

to their choice of language.  A prominent example of this problem can be seen in the 

various commitments applicants have made regarding the application of rules of origin.  

Most applicants‘ working party reports contain a single commitment paragraph on rules 

of origin in which they first commit to comply with the WTO Agreement on Rules of 

Origin and then commit to undertake specifically enumerated practices that correspond to 

                                                 
157

 RODNEY HUDDLESTON & GEOFFREY K. PULLUM, THE CAMBRIDGE GRAMMAR OF THE 

ENGLISH LANGUAGE  196–203 (2002). 

 
158

 Id. 

 
159

 Id. Cf. Report of the Working Party on the Accession of the Kingdom of Saudi Arabia, 

¶ 276, WT/ACC/SAU/61 (Nov. 1 2005); Report of the Working Party on the Accession 

of Mongolia,  ¶ 45, WT/ACC/MNG/9 (June 27, 1996)(―The representative of Mongolia 

stated that his Government's laws on customs valuation were in full conformity with the 

WTO Agreement on the Implementation of Article VII of the GATT 1994, and that 

Mongolia would not require recourse to any transitional period for implementation of that 

Agreement.‖). 



44 

 

the provisions of that agreement.  Specific mention is usually made of Article 2(h) and 

Annex II paragraph 3(d).  These provisions explain a member‘s obligation regarding 

requests by parties to a transaction for a determination of origin.   

Inconsistency in drafting these commitments has resulted either in applicants taking 

on different obligations or in substantive incoherence.  Three applicants (Georgia, Croatia, 

and Lithuania) have a commitment paragraph that contains this sentence fragment: 

In this regard, the requirements of Article 2(h) and Annex II, paragraph 

3(d), i.e., that for non-preferential and preferential rules of origin, 

respectively, its customs authority or preshipment inspection authority 

acting on its behalf will provide upon request an assessment of the origin 

of the import and outline the terms under which it will be provided.
160

 

 

This ―sentence‖ has either no subject or no object.  Perhaps it ought to say, ―In this regard, 

[Croatia would abide by] the requirements of Article 2(h) . . . .‖  The more pressing 

problem, however, is the inaccurate description of obligations under the Agreement on 

Rules of Origin.  The mentioned provisions do require members to provide an assessment 

of origin upon request, but nowhere in the Agreement are members required to ―outline 

the terms under which it will be provided.‖  Despite being disguised as a confirmation 

that the applicant will abide by existing baseline WTO obligations, this commitment, to 

the extent it is interpreted at face value, creates an obligation that is actually WTO-plus.   
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This interpretation is challenged, however, by an apparent fix of the language in a 

subsequent accession report.  Moldova‘s commitment paragraph on rules of origin 

contains this commitment: 

[T]he requirements of Article 2(h) and Annex II, paragraph 3(d) of the 

Agreement, which require provision upon request of an assessment of the 

origin of the import and outline the terms under which it will be provided, 

would be established in Moldova's legal framework prior to accession.
161

 

 

Here, the language about outlining terms is quite obviously a description of the 

provisions‘ function rather than of the obligation they create for members.  In other 

words, Article 2(h) outlines the terms under which an assessment will be provided.  This 

is an accurate description of the provision, which contains detailed instruction on when a 

request may be made (at any time), how soon it must be made after the request (150 days), 

and how long it will be valid (three years).
162

  The existence of this commitment in the 

working party reports of Moldova, Macedonia, and Cambodia seems to clarify the 

grammatical ambiguity of the previous accession commitments. 

Unfortunately, three other accession reports that temporally overlap those with the 

descriptive language are equally coherent, but make clear that the outlining of terms is an 

obligation placed on the applicant.  For example: 

The representative of Nepal confirmed that Nepal, from the date of 

accession, would adopt the procedural protection covering the 

requirements of Article 2(h) and Annex II, paragraph 3(d) of the WTO 

Agreement on Rules of Origin in its domestic legislation and that for non-

preferential and preferential rules of origin, respectively, the relevant 

Nepalese authorities would provide, upon request of an exporter, importer 
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or any person with a justifiable cause, an assessment of the origin of the 

import and outline the terms under which it will be provided.
163

 

 

This commitment unambiguously states that the Nepalese authorities will (1) provide an 

assessment and (2) outline the terms under which it will be provided.  Similar language is 

found in the accession reports of Armenia and Vietnam.
164

  In order to reconcile the 

commitments so that the language makes sense for all applicants would require an 

interpretation that, for some of the commitments, goes against the clear language of the 

text.  Through what appears to be ignorance and poor editing on the part of the working 

party staff, some applicants have undertaken WTO-plus obligations and some have not, 

but it is impossible to tell exactly which ones and unlikely that the difference was 

intended. 

 

2. Textual Analysis in the Accession Cases 

None of the cases so far has dealt with a particularly difficult accession provision in 

terms of textual ambiguity.  In fact, some of the provisions at issue have been remarkably 

straightforward.  The panel in China–Auto Parts was able to interpret paragraph 93 of 

China‘s working party report simply by determining the meaning of ―tariff line.‖
165

  Also, 

the decision in EC–Fasteners that the incumbent WTO-minus modification in Section 15 

of China‘s protocol did not validate the nonmarket economy individual treatment test was 
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based largely on the fact that the text of the provision discussed only domestic price and 

not export price.
166

   

In other cases, the Appellate Body was able to engage in more in-depth textual 

analysis to achieve a satisfactory interpretation.  For example, in China–Publications and 

Audiovisual Products, the Appellate Body dissected the phrase ―right to regulate trade‖ in 

Paragraph 5.1 of China‘s protocol to determine whether it included the general 

exceptions of Article XX of GATT 1994.
167

  And in U.S–Tyres, the Appellate Body w as 

able to interpret  the terms ―increasing rapidly‖ and ―significant cause‖ through primarily 

textual analysis.
168

  In the accession cases overall, however, the context of the provision 

has proven to be the most important interpretive component. 

 

D. Finding Context 

The use of context is particularly important for interpreting accession commitments.  

By design, accession commitments in the working party report refer, whether directly by 

name or indirectly, to WTO obligations contained in other agreements.  The legal impact 

and function of accession commitments necessarily hinges on their relationship with the 

relevant WTO baseline, which can only be determined by reference to specific provisions 

contained in one or more WTO agreements.  Article 31(2) of the Vienna Convention 

further defines context for the purposes of interpretation under 31(1).  Context ―shall 

comprise, in addition to the text, its preamble and annexes: 
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(a) any agreement relating to the treaty which was made between all the parties in 

connection with the conclusion of the treaty;  

(b) any instrument which was made by one or more parties in connection with the 

conclusion of the treaty and accepted by the other parties as an instrument related 

to the treaty.‖
169

 

 

Eligible context includes any instrument made in connection with the conclusion of the 

treaty whether it is another agreement between the parties or a unilateral document whose 

relationship to the treaty is recognized by all parties.
170

 

Both the temporal element and the issue of parties are of special concern to 

determining context for accession commitments.  A member‘s accession protocol is not 

contemporaneous with any other WTO agreement or any other accession protocol.  Also, 

the parties to the protocol are the acceding member on one side and the WTO on the 

other.  Incumbent members of the WTO, the parties to the WTO Agreement, are not 

parties to any accession protocol.
171

  It is worth considering, then, how provisions of the 

WTO agreement can serve as context for accession commitments. 

These concerns are completely alleviated if one accepts that accession commitments 

are, per the terms of each accession protocol, an ―integral part‖ of the WTO Agreement.  

Article 31(2) naturally recognizes that the text of the treaty along with its preamble and 

annexes qualifies as context.
172

  The way WTO law is organized having the WTO 

Agreement at the top with other agreements and schedules being integrated or annexed to 
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it means that generally all WTO law is available as context for any provision.
173

  Many 

accession commitments either reference or mirror baseline obligations, and it is difficult 

to imagine how those commitments could be interpreted absent context from other WTO 

provisions.
174

  The Appellate Body has accepted without discussion that China‘s 

accession protocol is an integral part of the WTO Agreement.
175

  The fact of integration 

and its relevance to interpretation apply equally to incorporated paragraphs of the 

working party report.
176

 

The important question, then, is not whether other WTO provisions qualify as 

context but rather what context is relevant to interpreting a particular accession 

commitment.
177

  As the Appellate Body stated in China–Auto Parts, in order to be 

relevant, a provision serving as context must ―have some pertinence to the language 

being interpreted that renders it capable of helping the interpreter to determine the 

meaning of such language.‖
178

   

There are three possible sources of context that could be particularly relevant and 

helpful in interpreting accession commitments.  These are (1) the WTO baseline 

potentially affected by the commitment, (2) the rest of the working party report for a 
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particular applicant, especially the other provisions in the commitment paragraph, and (3) 

parallel commitments made by other applicants on the same subject, whether in previous 

or subsequent accessions.  Cases which have already been adjudicated at the WTO 

involving interpretation of an accession commitment illuminate what role certain kinds of 

context can play in interpreting those commitments. 

 

1. WTO Baseline as a Source of Context 

 

In cases involving direct interpretation of an accession commitment, WTO panels 

and the Appellate Body have referred consistently to provisions of the WTO agreements 

as interpretive context.  References are usually to provisions which establish the baseline 

obligations or which would also inform an interpretation of those baseline provisions.  

For example, to determine the scope of China‘s trading rights commitments at issue in 

China–Publications and Audiovisual Products, the Appellate Body considered that the 

applicant WTO-plus national treatment obligations in China‘s protocol and working party 

report were ―closely intertwined‖ with Articles III and XI of GATT 1994.
179

  In US–

Tyres, the Appellate Body looked at language in the Agreement on Safeguards to help 

interpret certain key terms in Section 16 of China‘s accession protocol, which establishes 

a unique, less disciplined China-specific safeguard mechanism for WTO members.
180

  

And also, in EC–Fasteners, the nonmarket economy Ad Note to Article VI of GATT 
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1994 was used by the Appellate Body to shed light on the meaning of China-specific 

nonmarket economy commitments related to antidumping investigations.
181

 

 

2. The Protocol and Working Party Report as a Source of Context 

 

Many of the reports in accession commitment cases have addressed the interpretive 

link among and between provisions of the protocol and the working party report.  The 

panel in China–Publications interpreted Paragraph 5.1 together with paragraphs 83 and 

84 of China‘s working party report.  The panel considered the reference in paragraph 

84(b) to China‘s ability to impose WTO-consistent import licensing, TBT, and SPS 

measures to be relevant in interpreting the scope of China‘s ―right to regulate trade‖ 

provided as a limitation on China‘s other obligations in Paragraph 5.1 of the protocol.
182

  

In turn, that limitation was interpreted to be applicable to other trading rights 

commitments in paragraphs 83(d) and 84(a) of the working party report.
183

   

In China–Publications and Audiovisual Products, the paragraphs from the working 

party report at issue in the case were commitment paragraphs incorporated into the 

protocol and therefore an integral part of the WTO Agreement,
184

 but unincorporated 

paragraphs may also serve as relevant context.  For example, in U.S.–Shrimp(Vietnam), 

the panel consider unincorporated paragraph 254, which recorded the concerns of 

members of the working party that Vietnam lingering transition to a market economy 

                                                 

 
181

 EC–Fasteners, ¶ 285. 

 
182

 Panel Report, China–Publications, ¶7.319. 

 
183

 Id. ¶7.310, 7.315 

 
184

 See Id. ¶7.332. 



52 

 

could pose difficulties for price comparisons in antidumping investigation, to be helpful 

in interpreting paragraph 255, which lays out the nonmarket economy rules applicable to 

Vietnam.
185

  Also, in China–Raw Materials, the panel expressly stated that although 

paragraphs 155 and 156 of China‘s working party report were not incorporated into the 

protocol, they are ―part of the legal context‖ of the protocol provision at issue.
186

 

 

3. Parallel Commitments from other Accessions as a Source of Context 

 

How parallel commitments in another accession working party report can serve as 

interpretive context is a very important question to understanding the meaning of many 

accession commitments but has only once been addressed in a WTO adjudication.
187

  

This is likely due to the fact that almost all cases dealing with an accession commitment 

have involved China, whose accession commitments are uniquely extensive and less 

likely to have parallels in other accessions.  In China–Raw Materials, the panel briefly 

observed in a footnote that by that time five other WTO members had made accession 

commitments regarding export duties.
188

  Further examination of these commitments 

could have been useful considering that the GATT does not generally regulate export 

duties.
189

  The Appellate Body agreed with the panel that China‘s export duty 
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commitment was not subject to GATT Article XX, but it did not address the impact of 

commitments in other accession reports in its analysis.
190

  

 

E. Accession Provisions as Context for the Baseline 

Having considered the role of context in interpreting accession commitments, it is 

worth examining whether accession commitments should be able impact the 

interpretation of other WTO obligations.  The issue of considering accession 

commitments as context for provisions of the Uruguay Round agreements faces the same 

conceptual difficulties under the Vienna Convention as considering those agreements as 

context for an accession provision.  Respondents, and some third party members, have 

consistently argued in the nonmarket economy cases that the complainant‘s nonmarket 

economy commitment should influence the panel and Appellate Body‘s interpretation of 

other WTO rules.  The possibility that an accession commitment might be regarded as 

affecting existing WTO law was addressed in paragraph 240 of Ukraine‘s working party 

report.
191

  Finally, could accession provisions be regarded as subsequent practice, and if 

so, how would that affect the interpretation of relevant WTO baseline obligations? 

 

1. The Vienna Convention 

 

According to Article 31(2) of the Vienna Convention: 

The context for the purpose of the interpretation of a treaty shall comprise, 

in addition to the text, including its preamble and annexes:  
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(a) any agreement relating to the treaty which was made between 

all the parties in connection with the conclusion of the treaty;  

 

(b) any instrument which was made by one or more parties in 

connection with the conclusion of the treaty and accepted by the 

other parties as an instrument related to the treaty. 

 

An accession protocol is an agreement related to the WTO Agreement, but it lacks the 

identity of parties
192

 necessary under 31(2)(a) and in either case was not made ―in 

connection with the conclusion of the treaty.‖
193

  So, the best argument for accepting a 

contextual relationship under the Vienna Convention between a protocol and the WTO 

Agreement is by reference to the former‘s integration (by its own terms) into the latter.  

Indeed, integration has been the common explanation by panels and the Appellate Body 

for the reviewability of accession commitments in dispute settlement.
194

 

 

2. Arguments Made in Dispute Settlement 

 

A number of cases have seen arguments raised that accession commitments should 

influence the outcome of cases adjudicating nonaccession obligations.  In each of the 

WTO cases involving nonmarket economy provisions, the respondent party argued that a 

WTO baseline obligations should be read ―in light of‖ the complainant‘s accession 

commitments.  In U.S.–Antidumping and Countervailing Duties, the United States argued 

that the absence of any reference to double remedies in Section 15 of China‘s accession, 

which contains commitments relating to both antidumping and countervailing duties, 
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supports an the conclusion that Articles 19.3 and 19.4 of the SCM Agreement do not 

prohibit the concurrent imposition of nonmarket economy antidumping duties and 

countervailing duties.
195

  The panel agreed in part, finding that the absence of any 

reference to double remedies in Section 15 of the protocol ―suggests that the drafters of 

Article 19.4 of the SCM Agreement did not intend this provision to address the issue of 

double remedies.‖
196

  The Appellate Body overturned the panel on the issue of double 

remedies and dedicated a footnote to refuting the panel‘s analysis of the impact of 

Section 15 of China‘s protocol: 

 

In our view, the fact that China‘s Accession Protocol does not exclude the 

application of countervailing duties to China while it remained an NME 

may equally be read as suggesting a shared understanding that China 

would be protected against the imposition of double remedies by the 

provisions of the SCM Agreement.  On balance, however, we are not 

persuaded that the absence of a provision addressing double remedies in 

China‘s Accession Protocol suggests anything regarding the interpretation 

of Articles 19.3 and 19.4 of the SCM Agreement.
197

 

 

The United States also argued unsuccessfully in U.S.–Shrimp (Vietnam) that 

paragraph 255 of Vietnam‘s working party report, which is largely identical to Section 15 

of China‘s protocol, confirmed its argument that Article 9.4 of the Antidumping 

Agreement did not prohibit the United States from assuming all Vietnamese producers 

were part of a Vietnam-wide entity in nonmarket economy antidumping investigations.
198

  

The panel rejected the United States‘ argument on the ground that paragraph 255 dealt 
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with only one narrow aspect of nonmarket economy treatment—domestic price—and did 

not provide a broad exemption from the disciplines of the Antidumping Agreement.
199

  

However, the panel was willing to entertain the idea that an accession commitment could 

impact its interpretation of a baseline provision.  According to the panel, ―certain 

provisions of the Working Party Report address the application of the Anti-Dumping 

Agreement in the context of anti-dumping proceedings involving imports from non-

market economies.  For this reason, it is appropriate for us to consider the interpretation 

of Article 9.4 in lithe of the Working Party Report.‖
200

 

The European Union also made the argument that Section 15 of China‘s protocol 

permitted broad discretion in applying nonmarket economy methodologies in EC–

Fasteners.  Like the United States in U.S.–Shrimp (Vietnam), the EU chose not to argue 

that the nonmarket economy provision provided a direct justification for its individual 

treatment test but rather should read as an acceptance by China that it is a nonmarket 

economy and therefore subject to all aspects of nonmarket economy treatment.
201

  The 

Appellate Body‘s analysis took a similar approach to the panel in U.S.–Shrimp (Vietnam) 

by focusing on the language of an accession provision to find that it did not justify a 

departure from WTO disciplines outside the narrow issue of domestic price 

comparison.
202

  

 

3. Subsequent Practice and Ukraine’s Paragraph 240 
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The case for considering accession commitments as context for other WTO 

provisions is weak and has received, at best, a mixed reception from the WTO‘s judicial 

organs, but another possibility exists for inclusion of accession provisions in the Vienna 

Convention‘s interpretive tool box—subsequent practice.  Article 31(3) of the Vienna 

Convention states: 

There shall be taken into account, together with the context:  

 

(a) any subsequent agreement between the parties regarding the 

interpretation of the treaty or the application of its provisions;  

 

(b) any subsequent practice in the application of the treaty which 

establishes the agreement of the parties regarding its interpretation. 

 

(c) any relevant rules of international law applicable in the 

relations between the parties. 

 

Accession working party reports are teeming with assertions by members of the working 

party as to the WTO consistency of the applicant‘s trade practices, so it is only natural 

that someone would look to them as a source of subsequent agreement or practice 

affecting the interpretation of WTO provisions.   

Indeed, accession working party reports were offered as evidence of subsequent 

practice in dispute settlement as early as 1988 in the GATT panel report in U.S.–Customs 

User Fee.
203

  In the case, the United States attempted to defend its use of an ad valorem 

custom fee as consistent with Article VIII by arguing that the Contracting Parties to the 

GATT 1947 had a history of accepting the consistency of such fees.
204

  The complaining 

parties drew the panel‘s attention to a discussion in the working report on the accession 
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of Zaire concerning that country‘s preaccession ad valorem customs fee.
205

  In the 

working party report, the contracting parties condemned a 3% ad valorem customs fee as 

inconsistent with Article VIII of GATT 1947.
206

  Although the panel disagreed with the 

United States that ad valorem fees were historically accepted, it did find that the 

provision of Zaire‘s working party report provided inconclusive evidence of 

condemnation because it was unclear from the text whether the working party was 

concerned with the ad valorem nature of the fee or merely its high rate.
207

 

A similar issue arose before the WTO panel in Chile–Agricultural Products.
208

  

There the panel considered the consistency of Chile‘s price band system by which it 

altered applied duty rates depending on the international market price for the relevant 

good.
209

  Chile sought to have the panel take into account the use of similar systems by 

other WTO members, and Argentina countered by pointing to the condemnation of 

Ecuador‘s price band system in Ecuador‘s accession working party report.
210

  In 

paragraph 48 of that report, Ecuador commits that ―in order to comply with the WTO 

Agreement on Agriculture, Ecuador would gradually eliminate the price band system 

within a seven year period.‖
211

  The panel quoted this text as well as an unincorporated 
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paragraph reporting the concern of members of the working party that Ecuador‘s price 

band system was not compliant with numerous WTO provisions including the Agreement 

on Agriculture.
212

  The panel did not deny that these provisions could be taken considered 

as context to interpret Article 4.2 of the Agreement on Agriculture, but rather stated that 

it could not take the report into account without knowing more specific information 

regarding Ecuador‘s preaccession practice and how it compared to the contested Chilean 

measure.
213

 

Concern that the provision could be offered as subsequent practice to interpret a 

baseline provision appears to be the motive behind the unique inclusion of a disclaimer in 

paragraph 240 of Ukraine‘s working party report.  The paragraph establishes an 

extraschedule binding on export duties for a variety of goods and concludes with this 

sentence:  

The Working Party agreed that these commitments do not constitute a 

reinterpretation of GATT 1994, nor affect the rights and obligations of 

other members in respect of provisions on the application of export duties, 

that are measures in accordance with GATT 1994.
214

 

 

Clearly evident is the concern that Ukraine‘s commitment might be viewed as acceptance 

be WTO members that export duties were subject to GATT disciplines.  Indeed, the 

preceding paragraph in the report reveals disagreement among the members on the issue. 

                                                                                                                                                 
211

 Report of the Working Party on the Accession of Ecuador, ¶48, WT/L77 (July 14, 

1995). 

 
212

 Chile–Agricultural Products, ¶7.79 n. 655. See Report of the Working Party on the 

Accession of Ecuador, ¶42, WT/L77 (July 14, 1995). 

 
213

 Chile–Agricultural Products, ¶7.79 n. 655. 

 
214

 Report of the Working Party on the Accession of Ukraine, ¶240, WT/ACC/UKR/152  

(Jan. 25, 2008). 



60 

 

239. Some Members had asked Ukraine to negotiate bilaterally to 

reduce its export duties on ferrous and non-ferrous scrap metal in the 

context of accession to the WTO.  In their view, the results of such 

negotiations would form part of the balance of commitments and 

concessions in Ukraine's terms of accession.  These Members emphasized 

that if Ukraine subsequently increased these export duties above the 

commitment level, it would disturb the balance of concessions established 

in the bilateral and multilateral negotiations for WTO accession, and these 

Members would have the right to take appropriate action to rebalance the 

concessions.  Some other Members stated that this was without prejudice 

to their views in respect of the status and legality of export taxes in the 

framework of WTO Agreements.
215

 

 

Here the concern is not in regards to the obligations of Ukraine arising from its 

accession commitments but rather how those commitments and the accompanying 

language of unincorporated parts of the working party report could affect the 

obligations of incumbent members.  

 

IV. Four Functional Categories 

An accession working party report serves a number of functions, and each provision 

within a report can be said to serve one of those functions.  This Section seeks to develop 

a vocabulary that can be used to distinguish provisions according to their function and 

show how each provision‘s function within the working party report has a crucial effect 

on the interpretation of any resulting legal obligation.  The basic categories of 

commitments devised in this Section are descriptions, confirmations, extraschedule 

bindings, and modifications.  Every accession provision falls into exactly one of these 

four basic categories.  The terms are an invention of this Thesis and have not been used 

by parties, panels, or the Appellate Body to distinguish among accession commitments.  
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The interpretive approaches advocated here for each category are, nevertheless, supported 

by existing case law. 

The purpose of these categories is to assist in the identification of a provision‘s 

interaction with the WTO baseline.  Knowledge of that interaction is an essential 

component of effective interpretation, because, as this Section demonstrates, accession 

provisions do not automatically create independent obligations.  It is only to the extent 

they differ from or alter the baseline that they assume legal relevance.  A provision may 

merely describe a factual situation or reiterate an WTO obligation the applicant would 

have purely by virtue of its WTO membership.  These categories enable an interpreter to 

more easily and accurately determine the impact of a provision and the content of any 

resulting obligation.  

Descriptions are an essential component of and accession working party report, a 

primary function of which is to record questions asked by members of the working party 

and the subsequent responses offered by the applicant.
216

  While some of the statements 

are procedural in nature, most are descriptions offered by the applicant of its law and 

practice relevant to accession topics.  It is very important not to confuse such descriptions, 

which simply state what the applicant did before or during the accession process, with 

other kinds of provisions which establish legal obligations to take or refrain from action 

at some point in time after the applicant‘s accession.
217

  As mere statements of fact, 

descriptions do not establish independent legal obligations.  Nevertheless, when 

contained in a commitment paragraph, these descriptions serve an important role as 
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immediately relevant context to inform the interpretation of obligations established by 

other provisions in the same or related commitment paragraph.
218

   

Confirmations are the most common type of provision in incorporated commitment 

paragraphs.  These provisions typically contain a statement from the applicant that it 

―would,‖ from the date of accession, conform its laws and practices in a particular area to 

the relevant WTO laws.  Confirmation is a fitting term to describe the provisions, because 

although they function more like standard legal provisions than any other category of 

commitment, they are in fact a recorded statement confirming the applicant‘s acceptance 

of a legal obligation.  The significance of this distinction can be seen in the fact that some 

confirmations merely reiterate existing obligations by directly referencing specific WTO 

provisions or agreements.  Others simply state the substance of a rule by which the 

applicant will conduct itself.  To the extent that such an expressly stated rule differs from 

the applicant‘s obligation under a WTO baseline provision, the confirmation establishes a 

new applicant WTO-plus obligation.  This category also includes a large number of 

applicant WTO-minus provisions which set a date for compliance later in time than the 

WTO baseline.  Temporal divergence from the baseline can also result in applicant 

WTO-plus obligations when the confirmation ignores or shortens a transition period 

authorized by a WTO agreement. 

Extraschedule bindings is a term adopted in this Thesis to describe provisions which, 

though they look similar to confirmations in structure, serve to establish market access 

requirements rather than rules.  They contain promises by the applicant not to raise a 
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tariff, charge, or fee above a certain level.
219

  In that way they are similar to schedule 

bindings, but the fact that the bindings originate from a an accession provision rather than 

a schedule has significant legal impact.  Just as confirmations are WTO-neutral if they 

spell out rules which already exist in the WTO agreements, extraschedule bindings may 

have no legal effect if the same or higher level of commitment is already provided for in 

an applicant‘s schedule.  If the binding set out in the accession provision is not contained 

in the applicant‘s schedule, these provisions are applicant WTO-plus due to a number of 

important legal differences between schedules and accession working party reports.
220

  

This category applies not only to bindings related to trade in goods, but also to market 

access commitments in services which could otherwise be placed in a member‘s GATS 

schedule.
221

 

Modification is a term applied to a handful of accession provisions that directly 

address a WTO provision or discipline and expressly alter the resulting obligations of or 

toward the applicant.  The function of these provisions is to modify existing WTO law in 

specific ways. They are most commonly, but not always, used to establish incumbent 

WTO-minus obligations.
222

  These provisions pose different questions for interpretation 
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than other accession commitments, because they directly refer to the WTO baseline they 

purport to abrogate and provide an independent source of alternative obligation.
223

 

Knowing a provision‘s functional category helps guide the interpreter to find the 

substance of any resulting obligation and also limits the potential impact of the provision 

vis-à-vis the WTO baseline.  The following table shows what potential baseline impact 

provisions in each of the categories can have.  The difference between referential and 

express confirmations will be discussed in greater detail below. 

 

 

 

 

 

 

 

 

TABLE—Potential Impact by Category 

 

  

Applicant 

WTO-Plus 

Applicant 

WTO-Minus  

Incumbent 

WTO-Plus 

Incumbent 

WTO-Minus 

WTO-

Neutral 

Description No No No No All 

Referential 

Confirmation 
No No No No Yes 

Express 

Confirmation 
Yes Yes No No Yes 

Extraschedule 

Binding 
Yes No No No Yes 

Modification Yes Yes Yes Yes None 

 

 

A. Descriptions 

Throughout the accession process, the applicant is required to provide an enormous 

amount of information to the working party.  This information is scrutinized by members 
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of the working party, who then submit further questions to the applicant.  The working 

party report is a summary of these discussions.
224

  As such, it is largely a collection of 

statements of fact made by the applicant‘s representative describing the laws and 

practices of the applicant.    

Statements of fact in the working party report can be divided into two main types.  

The first type includes procedural statements recounting what questions were asked by 

members of the working party or that the applicant submitted a particular document. The 

second type of statements are descriptions of the applicant‘s trade regime, either as 

reported in its original memorandum or provided in response to questions.  The 

procedural statements are generally used to introduce a topic (or subtopic of particular 

concern to a member) and are followed by a series of descriptions.  Although descriptions 

often refer to an applicant‘s trade regime, they can also be used to describe the 

applicant‘s understanding of its WTO obligation or even to describe accession 

commitments in the working party report. 

Consider, for example, the first part of paragraph 179 of Saudi Arabia‘s working part 

report: 

Some members of the Working Party enquired whether the Kingdom of 

Saudi Arabia maintained any export controls.  In response, the 

representative of Saudi Arabia stated that Saudi Arabia maintained no 

export bans, except on some items such as date seedlings, breeding horses 

and subsidized wheat and wheat flour.  He informed the Working Party 

that the legal basis of the bans was the authority of the Council of 

Ministers and that the bases for the individual bans were as set out in 

Annex I (List of Banned Exports), i.e., GATT 1994 Article XX(a), (b), (d), 

(f) and (j).  Some members of the Working Party asked whether 

Saudi Arabia intended to remove those bans prior to its accession to the 

WTO.  In response, the representative of Saudi Arabia stated that there 
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was no ban on the export of wheat and wheat flour; an export licence 

would be approved unless the wheat and wheat flour had been subsidized 

and the subsidy had not been repaid (i.e., if the subsidy had been returned 

to the government, the product could be exported).
225

 

 

The first sentence of the paragraph contains a procedural statement that records a 

questions asked by members of the working party.  The second sentence describes Saudi 

Arabia‘s practice regarding export bans.  The third sentence is a description of Saudi 

Arabia‘s WTO obligations, i.e. that its import bans are permissible under the relevant 

general exceptions of Article XX of GATT 1994.
226

  This is followed by another question 

and description. 

The second clause of the last sentence of the example demonstrates how multiple 

grammatical uses of the word would can cause significant interpretive problems in a 

working party report.  It seems most likely that Saudi Arabia is describing a situation in 

which, under its preaccession scheme, the authorities would approve an export license if 

certain conditions were met.  This is the conditional use of would.  In the alternative, one 

could read the clause as a confirmation that Saudi authorities would, after accession, 

approve wheat export licenses under the described conditions.  This kind of ambiguity 

can be cured only through careful examination of the context of the provision.  Paragraph 

179 continues with a further detailed description of Saudi Arabia‘s export restrictions and 

ends with a commitment to publish a list of all of them prior to accession and whenever 

updated.
227
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 Report of the Working Party on the Accession of the Kingdom of Saudi Arabia, ¶179, 

WT/ACC/SAU/61 (Nov. 1, 2005). 

 
226

 Whether such statements are necessary or sufficient as to the application of general 

exceptions is discussed infra in Section IV.B. 
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Statements of fact are useful interpretive context because they frame the substance of 

subsequent confirmations, bindings, or modifications in the same section, and because 

they often reveal the intent of the parties as a form of legislative history or as a sort of 

travaux preparatoires.  The panel in China–Auto Parts considered China‘s description of 

its existing tariffs in paragraph 93 of its working party report as informative of the 

condition which had to be met to trigger the obligation set out in the extraschedule 

binding immediately following.  Paragraph 93 states, in relevant part,   

In response to questions about the tariff treatment for kits for motor 

vehicles, the representative of China confirmed that China had no tariff 

lines for completely knocked-down kits for motor vehicles or semi-

knocked down kits for motor vehicles.  If China created such tariff lines, 

the tariff rates would be no more than 10 per cent.
228

 

 

The panel recognized the 10 percent binding provision was conditional on China 

creating certain tariff lines.
229

  In part because of China‘s description in the 

paragraph that it had no such tariff lines, the panel found that the condition in the 

binding may only be met if China changed something between the time of 

accession and the complaint.
230

 

Furthermore, in US–Shrimp(Vietnam) the panel, in interpreting the incumbent WTO-

minus provision in Vietnam‘s working party report related to nonmarket economy 
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 Report of the Working Party on the Accession of the Kingdom of Saudi Arabia, ¶179, 

WT/ACC/SAU/61 (Nov. 1, 2005). 
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 Report of the Working Party on the Accession of China, ¶ 93, WT/ACC/CHN/49 (Oct. 

1, 2001). 
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 Panel Report, China–Auto Parts, ¶7.743. 
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 Id. ¶7.756.  The Appellate Body overturned the panel‘s decision that China violated 

paragraph 93 on the ground that the measure at issue was not a tariff, but it nevertheless 

expressed its agreement with the panel regarding the conditionality of China‘s obligation 

under the provision.  Appellate Body Report, China–Auto Parts, ¶¶ 251–252.   
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antidumping measures, looked at statements made in the previous unincorporated 

paragraph.
231

  Interestingly, these statements were not descriptions the applicant made of 

its regime but rather comments made by members of the working party that helped 

explain the purpose of the modification contained in the subsequent paragraph.
232

 

Specifically, the panel found that the working party‘s concerns about price comparability 

reported in paragraph 254 confirmed its interpretation that the modification in paragraph 

255 applied only to normal value calculation under Article 2 of the Antidumping 

Agreement and did not affect and the applicability or substance of Article 9 of that 

agreement related to separate rates.
233

   

Descriptions and other statements of fact have an important purpose in providing 

context for interpreting other provisions in a working party report, but it is very important 

not to confuse them with the other kinds of accession provisions which directly create or 

alter legally binding obligations.  Statements of fact are mentioned by the WTO 

Secretariat as a category, and the Technical Note on the Accession Process notes that 

―[s]ome Members have made the point that this practice should be avoided because it 

leads to confusion as to what obligation is created, if any.‖
234

  One must assume that 

members are not saying that working party reports should not contain statements of fact, 

but rather that such statements should not be included in incorporated commitment 
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paragraphs.  Such a practice would undoubtedly add clarity to the substance of accession 

commitments for each applicant, and unlike many other reform proposals, would not 

require much if any change in the process or outcome of accession negotiations. 

 

B. Confirmations 

Confirmations are the most common type of provision in the incorporated 

commitment paragraphs of a working party report and the most common source of 

applicant WTO-plus and applicant WTO-minus obligations.  With a few exceptions, each 

section of the working party report ends with a statement by the applicant that it will 

abide by certain disciplines regarding the particular subject matter in that section.  This 

may be done by reference to a particular WTO provision or agreement or by spelling out 

the content of the obligation. 

There are two very important distinctions that need to be made in order to understand 

the substance of a legal obligation arising from a confirmation provision. The first is 

whether the provision directly refers to a baseline WTO provision or agreement.  These 

provisions serve merely to highlight the applicability of such obligations to the applicant 

but do not establish new obligations of their own.  For these direct confirmations, the 

most important feature is the timeframe established for compliance and whether it creates 

a temporally adjustment of the WTO baseline for the applicant. Confirmations that 

expressly state the substance of an obligation, on the other hand, may be applicant WTO-

plus if the text of the provision is different or more specific than the WTO baseline.  

The second distinction concerns whether the obligation established by a confirmation 

provision is continuous or dischargeable.  That is, does it create an ongoing obligation for 

the applicant to conform future acts generally to a legal discipline, or does it merely 
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require the applicant to perform a specific, one time act at some point after accession?  

Despite the significant impact on the nature of an applicant‘s international legal 

obligations, the answer to this question is not always obvious from the text of the 

provision. 

 

1. Referential or Express Confirmations 

Referential confirmations record the applicant‘s confirmation that it will assume the 

obligations that come from specific WTO disciplines.  The subject of the confirmation is 

a law or practice of the applicant, and the object is a particular WTO provision or group 

of provisions.  Because these confirmation merely reiterate baseline obligations which the 

applicant would acquire regardless of their inclusion in the working party report, neither 

the subject nor the object of the confirmation has any significance.  For example, 

paragraph 58 of Croatia‘s working party report reads, ―The representative of Croatia 

confirmed that, from the date of accession, Croatia would impose any fees or charges for 

services rendered related to importation or exportation only in conformity with 

Article VIII of the GATT 1994.‖
235

  Croatia is required to act in conformity with Article 

VIII whether or not the working party took note of that fact.  Additionally, an applicant 

could commit to do anything in conformity with Article VIII of GATT 1994 without 

taking on any additional obligations.
236
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 Report of the Working Party on the Accession of Croatia, ¶ 58, WT/ACC/HRV/59 

(June 29, 2000).  Some confirmations refer to multiple provisions; indeed, many 

applicants‘ commitments regarding service fees refer to both ―Articles VIII and X.‖ See 

e.g., Report of the Working Party on the Accession of Oman, ¶ 49, WT/ACC/OMN/26 

(Sept. 28, 2000). 
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 A recent commitment in paragraph 638 of Russia‘s accession working party report 

seems to defy the observation that referential confirmations cannot add to an applicant‘s 
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On the other hand, a great number of confirmations do not directly mention a WTO 

baseline provision but simply spell out the obligation.  Unlike referential confirmation, 

these express confirmations have as their object an obligation the substance of which is 

found in the text of the provision itself.  Often, however, that text mirrors the text of a 

baseline provision.  For example, some applicants committed in the area of service fees, 

that ―[the] level of the applied fee would not exceed the approximate cost of the customs 

processing of imports.‖
237

  Under Article VIII of GATT 1994, these fees ―shall be limited 

in amount to the approximate cost of services.‖
238

  The accession provision is worded 

slightly differently, but it is substantively identical and clearly meant to mirror the 

original GATT obligation.  The commitment language focuses on a particular service 

while the GATT provision is more general.     

Express confirmations require serious scrutiny to ensure proper interpretation.  

Subtle differences in language may have significant impact on the obligations assumed 

by an applicant.  After committing not to impose service fees in excess of their 

approximate cost, Armenia committed that ―revenues from the collection of fees would 

                                                                                                                                                 

obligations by committing Russia to conform its export licensing scheme to the WTO 

Agreement on Import Licensing Procedures.  That agreement quite clearly deals only 

with import licensing practices—export licensing would be subject to baseline provisions 

such as the general nondiscrimination norms of GATT Articles I and III.  It may be that 

this provision in Russia‘s working party report should be considered an applicant WTO-

plus modification, because it expands the scope of the Agreement on Import Licensing 

Procedures as applied to Russia.  See Report of the Working Party on the Accession of 

the Russian Federation, ¶638, WT/ACC/RUS/70 (Nov, 17, 2011). 
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 Report of the Working Party on the Accession of the Republic of Moldova, ¶ 63, 

WT/ACC/MOL/37 (Jan. 11, 2001). 

 
238

 GATT art. VIII:1. 
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be used solely for the processing of imports and exports.‖
239

  A member is in full 

conformity with Article VIII of GATT 1994 if its fees match its costs, regardless of how 

it accounts for those items in its budget.  While matching revenue to cost is a good way to 

ensure compliance, it is not required under baseline obligations.  

Unlike with referential confirmations, the obligations assumed under an express 

confirmation may hinge on what areas of activity the applicant is including in the 

commitment.  In its accession report, Mongolia confirmed that it ―would apply national 

treatment with regard to the rate of excise tax.‖
240

  This express confirmation matches 

Mongolia‘s baseline obligations under Article III, though it does not mention that article 

by name.
241

   

Many express confirmations, however, establish additional obligations to the WTO 

baseline.  For example, Estonia was the first of eleven applicants to confirm that it 

―would not apply any anti-dumping, countervailing or safeguard measure until it had 

implemented and notified appropriate laws in conformity with [relevant WTO 

agreements].‖
242

  The referential portion of this provision requires only that laws be in 

conformity with baseline WTO provisions, but according to its express component, 

Estonia may not apply remedies until it has implemented and notified the laws.  The 
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 Report of the Working Party on the Accession of Republic of Armenia, ¶ 60, 

WT/ACC/ARM/23 (Nov. 26, 2003). 
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 Report of the Working Party on the Accession of Mongolia, ¶ 13, WT/ACC/MNG/9 

(June 27, 1996). 
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 See GATT art. III:2. 
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 Report of the Working Party on the Accession of Estonia, ¶ 78, WT/ACC/EST/28 

(Apr. 9, 1999)(Emphasis added). 
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requirement of implementation prior to application is contained within the baseline 

obligation under Article X of GATT 1994 to publish laws before enforcing them.
243

  But 

while all three WTO agreements on trade remedies contain requirements that members 

notify the appropriate committee of their domestic procedures for investigations and upon 

initiating an investigation, none of these agreements obligates members to notify the 

committee of the content of their laws before conducting an investigation or imposing an 

order.  Many accession provisions exist which subtly stretch the obligations of an 

applicant beyond the WTO baseline in this manner.   

The panel in China–Raw Materials recognized a difference between these two kinds 

of provisions.  It compared the express confirmation in Paragraph 11.3 of China‘s 

accession protocol with the referential provision in paragraph 170 of the working party 

report.  Paragraph 170 states that ―China would ensure that its laws and regulations 

relating to all fees, charges or taxes levied on imports and exports would be in full 

conformity with its WTO obligations, including Articles I, III:2 and 4, and XI:1 of the 

GATT 1994.‖
244

  The panel noted, although both provisions are ―binding on China,‖ 

paragraph 170 ―essentially repeats the commitments existing under certain GATT rules‖ 
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 Article X:2 of GATT 1994 reads: ―No measure of general application taken by any 

contracting party effecting an advance in a rate of duty or other charge on imports under 

an established and uniform practice, or imposing a new or more burdensome requirement, 

restriction or prohibition on imports, or on the transfer of payments therefor, shall be 

enforced before such measure has been officially published.‖ 
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 Report of the Working Party on the Accession of China, ¶ 170, WT/ACC/CHN/49 

(Oct. 1, 2001). 
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while Paragraph 11.3 ―deals with an obligation that does not otherwise exist in the 

GATT‖
245

 

 

2. Continuous or Dischargeable Obligations 

Not every confirmation involves an ongoing, perpetual commitment. Some contain a 

commitment to take a particular action or series of actions, and the legal obligation 

should be considered satisfied once the action occurs.  Thus, confirmation commitments 

may be considered either continuous or dischargeable.  An example of a dischargeable 

commitment is found in paragraph 41 of Ecuador‘s working party report, which states, 

―At the time of accession, Ecuador would repeal Interadministerial Agreement 067.‖
246

  

This commitment was fully discharged when the repeal took place (and would have been 

violated if the law remained in effect).   

The text of the commitment does not always make clear, however, whether a 

continuous or dischargeable commitment is intended.  Consider, for example, this 

commitment:  ―The representative of Jordan confirmed that the age restriction on 

imported sheep, described in paragraph 176, would be eliminated no later than 30 April 

2000.‖
247

  It would appear that Jordan could discharge this commitment by eliminating its 

age restriction, which appeared to some members to be a violation of Articles III:4 and 
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XI of GATT 1994,
248

 by the assigned date.  If it did not, Jordan would be in violation of 

this commitment.  Would Jordan also violate its obligation under the commitment by 

reinstating the restriction, or by enacting an age restriction different than the one 

described in paragraph 176?   

The answer to this question is very important.  If the commitment entails a 

continuous obligation, it no longer serves merely to identify a WTO-inconsistent 

practice
249

 to be eliminated, but creates an applicant WTO-plus obligation.  While Article 

XI:1 prohibits import restrictions, Article XI:2 provides a number of exceptions.
250

  An 

obvious WTO-compliant situation would be if Jordan also mandated the culling of 

domestic sheep at the same age or if Jordan imposed the ban pursuant to a compliant SPS 

measure.
251

  Moreover, it is possible that an accession commitment specifically not to ban 

sheep imports would supersede the general exceptions of Article XX of GATT 1994. 
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A major function of the accession working party is to identify WTO-inconsistent 

measures and to establish a mechanism for their removal.
252

  Having applicants provide 

detailed accounts of their trading laws and scrutinizing them helps inform all parties as to 

whether the applicant is ready for WTO membership and how it can become ready.  

Some authors have criticized this process by noting that members of the working party 

are not themselves equipped to judge the consistency of an applicant‘s regime in detail,
253

 

but waiting for authoritative interpretations from the dispute settlement body is neither 

practical nor desirable. 

 

3. The Temporal Element 

Another vitally important element in a confirmation provision is the timeframe 

established in the provision for compliance.  This is the case for both express and 

referential confirmations and can make a provision applicant WTO-plus or applicant 

WTO-minus depending on the temporal baseline.  The temporal baseline for compliance 

is not always ―upon accession to the WTO‖; in fact, many of the Uruguay Round 

agreements contain transition periods based on a member‘s economic development 

status.
254

  Whether and to what extent such transition periods should be extended to new 

members has been a source of controversy in many WTO accessions.
255
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New members are generally not entitled to transition periods equal in time to those 

granted during the Uruguay Round but beginning upon accession.  Instead, the original 

transition periods are valid for acceding members, as long as they are still in force for 

original members.  This understanding is supported by both the WTO Agreement and by 

members‘ accession protocols.  Article XIV:2 of the WTO Agreement states, ―A Member 

which accepts this Agreement after its entry into force shall implement those concessions 

and obligations in the Multilateral Trade Agreements that are to be implemented over a 

period of time starting with the entry into force of this Agreement as if it had accepted 

this Agreement on the date of its entry into force.‖
256

  The standard protocol of accession 

reiterates this position in paragraph 3: ―those obligations in the Multilateral 

Trade Agreements annexed to the WTO Agreement that are to be implemented over a 

period of time starting with the entry into force of that Agreement shall be implemented by 

[the applicant] as if it had accepted that Agreement on the date of its entry into force.‖
257

   

While these provisions appear to simplify a broad swath of transition periods affecting 

the temporal WTO baseline, examination of particular transition periods in the WTO 

agreements reveals a more complex picture.  While some transition provisions establish 

automatic nonapplication of WTO disciplines, others are subject to a case-by-case decision 

by a relevant committee that the Member requesting a transition is in fact entitled to it.
258

  

Also, the practice of allowing members to self-identify as developing countries puts into 
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question the legal character of transitions dependent on development status without more 

specific criteria.
259

  Finally, not all transition periods begin from ―the entry into force of 

that Agreement.‖
260

 For example Article 28 of the SCM Agreement requires that members 

bring preexisting programs into compliance with WTO norms ―within three years of the 

date of entry into force of the WTO Agreement for such Member.‖
261

  This transition 

period, by its terms, establishes a transition period particularized for each member. 

If the time established for compliance by an accession provision is different from the 

baseline, that provision is either WTO-plus or WTO-minus.  In some early accessions, 

applicants were expressly granted transition periods that matched with the baseline.
262

  

Sometimes, however, an applicant would commit to begin compliance upon accession 

despite a prevailing baseline transition.
263

  These provisions are applicant WTO-plus.  By 

now, almost all of the transitions from the Uruguay round have expired.  Nevertheless, 

certain transition periods are still granted on a case-by-case basis to give applicants time 

to implement a long series of reforms or to accommodate the special difficulties 

encountered by LDCs.
264

  These transition periods are applicant WTO-minus, because 
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they allow a new member to deviate from the baseline.  Many applicant WTO-minus 

transition periods require the new member to progressively phase out inconsistent 

measures and not to deviate further from WTO norms during the transition.
265

 To assist 

interested members in reviewing the applicant‘s compliance with these phase-out 

requirements, many applicants have committed to notify the WTO on a regular basis 

regarding their progress in this regard.
266

  These notification commitments, though tied to 

a WTO-minus transition, are themselves applicant WTO-plus, because they create 

original, unique obligations beyond the WTO baseline. 

Special issues arise regarding the time for performance of dischargeable 

commitments.  If the time for performance is after accession, the provision may be 

applicant WTO-minus by allowing the continuation of a noncompliant situation.  If the 

time for compliance is before accession—a common occurrence due to the notoriously 

prolonged timeframe for accession negotiations—then no obligation is established at all.  

In such a provision, the applicant paradoxically agrees to do something in the past.  One 

can reasonably presume that the applicant has met the condition, or the working party 
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 See e.g., Report of the Working Party on the Accession of Panama, ¶ 63, 

WT/ACC/PAN/19 (Sept. 20, 1996)(―Consistent with this obligation, Panama would 

provide explanatory information in its annual notification of subsidies under Article 25 of 
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would have delayed accession or altered the accession package.  In any event, such 

provisions do not represent a promise on the part of the applicant to take or refrain from 

taking any action in the future. 

Some have criticized—as WTO-plus—demands from the working party that an 

applicant conform its practice to WTO norms prior to accession.
267

   However, such 

―commitments‖ are not WTO commitments in the sense that they are not contained 

within a binding legal document and the applicant is, in any event, not a WTO member at 

that time and so is not legally bound to conform to these informal promises.  The new 

member is legally required to abide by WTO disciplines only after accession, regardless 

of what undertakings it agrees to during the negotiations. 

 

4. Confirmations and GATT Article XX 

The relationship between accession commitments and the general exceptions of 

Article XX of GATT 1994 remains both controversial and unclear.
268

  The exceptions 

outlined in Article XX are an essential component of the international trading system and 

represent the ―policy space‖ that the original contracting parties of GATT 1947 decided 

was not to be affected by trade-related obligations.  Article XX supersedes all other 

GATT obligations by stating that ―nothing in this Agreement shall be construed to 

prevent the adoption or enforcement of‖ certain kinds of measures (e.g., those necessary 

to protect public morals or human health).
269

   While there has not yet been an accession 
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commitment that expressly limits the availability of defenses under Article XX, there are 

many commitments which may result in the exclusion of those defenses by providing a 

non-GATT source of obligation. 

The issue of whether Article XX can be used as a defense to a violation of an 

accession provision has been addressed twice by the judicial organs of the WTO.  In 

China–Publications, the Appellate Body found that China could invoke Article XX(a) of 

GATT 1994 as a defense to a violation of paragraph 5.1 of China‘s accession protocol, 

because those commitments were made expressly ―without prejudice to China‘s right to 

regulate trade in a WTO consistent manner.‖
270

  That right, according to the Appellate 

Body, included, inter alia, the general exceptions of Article XX.
271

  In China–Raw 

Materials, the panel noted the absence of such language in paragraph 11.3 of China‘s 

protocol in its refusal to consider China‘s attempted defense under Article XX(g).
272

 

The logic of requiring a textual basis within the accession provision to justify the 

application of an Article XX exception does not apply if the provision is a referential 

confirmation or WTO-neutral express confirmation.  It is very important to recognize that 

the accession provisions at issue in both cases were applicant WTO-plus.  In China–Raw 

Materials, the accession provision was an extraschedule binding, and there is no doubt 

that if the export duties had been bound in China‘s schedule that Article XX would have 
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been available as a defense.  The provisions in China–Publications were express 

confirmations that establish unique obligations on China to recognize broad trading rights 

for foreign and domestic parties within China.
273

  The Appellate Body was concerned in 

that case by the possibility that, to the extent an accession provision coincides with 

GATT disciplines, a complainant could deny the respondent access to an Article XX 

defense merely by bringing a claim pursuant to the accession provision instead of under a 

parallel GATT provision.
274

  When an accession provision provides no independent 

source of obligation, this reasoning offers an especially strong argument for not finding 

that an applicant has forsworn its Article XX defenses merely by spelling out or 

referencing its GATT obligations in an accession commitment.
275

   

There are some situations where an applicant may have removed its right to invoke an 

Article XX defense as to a particular product by virtue of a very specific commitment as 

to how the applicant would govern trade in that product.  Examples of this may be seen in 

Saudi Arabia‘s accession, where incumbent members were particularly concerned about 

the use of the exception in Article XX(a) for measures necessary to protect public morals 

by Saudi Arabia.
276

 In addition to import bans for religious reasons, Saudi Arabia 

imposed restrictions on technology that could be used to send and receive uncensored 

                                                 
273

 See China Protocol, ¶ 5.1. 

 
274

 China–Publications, ¶ 229. 

 
275

 More than two dozen commitment paragraphs in numerous accession working party 

reports include confirmations which directly reference Article XX of GATT 1994.  These 

paragraphs involve quantitative restrictions on exports and imports.  Countless more 

paragraphs include general references to ―the WTO Agreement,‖ ―the WTO agreements,‖ 

or ―WTO law.‖  Under any of these circumstances, there should be no question that 

Article XX defenses should be available where relevant. 

 
276

 RAJ BHALA, MODERN GATT LAW 534-536 (2005). 



83 

 

information.  In paragraph 132 of its working party report, Saudi Arabia committed that it 

―would permit imports of these products [satellite internet receivers], subject to a non-

automatic licence, within three years of the date of Saudi Arabia‘s accession to the 

WTO.‖
277

  The report notes a statement by the representative of Saudi Arabia that ―non-

automatic licensing was necessary to protect public morals.‖
278

  By committing to use 

non-automatic licenses to regulate trade in satellite receivers, has Saudi Arabia agreed not 

to invoke Article XX(a) to support a complete ban after the three year transition?  The 

commitment in paragraph 132 is an express confirmation to use a particular regulatory 

scheme, and according to the logic of the Appellate Body in China–Publications, is not 

subject to the exceptions in Article XX.  It is quite reasonable then to conclude that by 

agreeing to a compromise involving non-automatic licensing, Saudi Arabia has given up 

the right to invoke Article XX(a) to justify a more exclusionary regime. 

 

C. Extraschedule Bindings 

Every member of the WTO has as at the core of its trade obligations a schedule of 

concessions on goods and a services schedule.  These schedules reflect the market access 

commitments that each member has negotiated with its trading partners.  For goods, the 

schedule lists maximum (bound) import tariff rates by line using the Harmonized 

Commodity Description and Coding System (HS) developed in cooperation with the 

World Customs Organization.  The goods schedule also includes specific, negotiated 

limits on agriculture subsidies.  For services, the schedule lists the service sectors a 

                                                 

 
277

 Report of the Working Party on the Accession of the Kingdom of Saudi Arabia, ¶ 132, 

WT/ACC/SAU/61 (Nov. 1, 2005). 

 
278

 Id.  



84 

 

member has agreed to subject to GATS disciplines, and notes the limitations which that 

member has reserved for each sector.  

Incumbent members renegotiate their schedules during multilateral negotiating 

rounds such as the Kennedy, Tokyo, and Uruguay Rounds, but for a new applicant its 

schedule is negotiated from scratch during the accession process.
279

  An applicant‘s final 

schedule is the product of numerous bilateral negotiations that take place after the 

applicant submits its initial offers.  In addition to concessions requested by an applicant‘s 

trading partners, it has become well-known that certain incumbent members seek to 

extract commitments relevant to that incumbent‘s interests from every applicant, 

regardless of current or projected levels of bilateral trade.
280

  The applicant‘s negotiated 

schedules are annexed to its accession protocol. 

Because every member‘s schedule contains a unique set of commitments, no 

commitment contained in a schedule can be considered WTO-plus.  There is no baseline 

for WTO obligations regarding the level of commitment within a member‘s schedules, 

and their uniqueness has been an essential component of the GATT system since its 

inception.  There is, however, a practice found in some accessions of establishing market 

access commitments (i.e., tariff bindings for goods, subsidy bindings for agricultural 

products, and market access commitments for services) in an applicant‘s working party 
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report.  These extraschedule bindings may, in some circumstances, constitute applicant 

WTO-plus obligations. 

Just like with confirmations, extraschedule bindings can be referential or express.  

Referential bindings commit the applicant either to place a binding in its schedule or to 

abide by a particular schedule binding. The first type of referential bindings may be 

found in many working party reports related to agricultural subsidies.  For example, 

paragraph 159 of Moldova‘s working party report states, ―The representative of Moldova 

confirmed that Moldova would bind agricultural export subsidies at zero in its Goods 

Schedule.‖
281

  The second type of referential binding reiterates the substance a scheduled 

binding but specifically mentions the schedule.  For example, Saudi Arabia committed 

―that foreign insurance service suppliers operating in Saudi Arabia during the three-year 

transition period would be able to offer new products and service new clients, as set forth 

in the Saudi Schedule on Specific Commitments in Services.‖
282

  These provisions act 

more like descriptions than confirmations.  Ultimately, they do not establish new 

bindings but rather serve the purpose of explaining the contents of the applicant‘s market 

access commitments. 

Express bindings, on the other hand, have the potential to create independent 

obligations.  If the provision simply states, without reference, that the applicant will bind 

a rate or otherwise ensure a certain level of market access it is an express binding.  That 

binding may nevertheless have an unmentioned analogue in the applicant‘s relevant 
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schedule, in which case no new obligation arises.  However, if there is no corresponding 

schedule commitment, binding is contained solely in the working party report, and must 

be considered an independent source of obligation. 

This type of binding, i.e., the purely unscheduled binding, establishes a WTO-plus 

obligation.  The reason to consider an unscheduled binding different from a scheduled 

one stems from the different legal character of schedule commitments and accession 

commitments. Article XXVIII of GATT 1994 provides a procedure for members to 

modify their schedules subject to negotiations with other members for reciprocal 

modifications.
283

  Accession commitments have no such procedure.
284

  Thus, if a member 

has agreed to limit a tariff in its accession agreement, that binding is permanent.
285

  That 

permanence is what causes the commitment to differ from the WTO baseline, prompting 

it to be characterized as applicant WTO-plus. 

Such WTO-plus bindings have been made primarily involving service commitments, 

but applicants have also bound nontraditional customs duties and service fees.  Examples 

of bindings for service fees include a commitment by Jordan that consular fees ―would be 

fixed at JD 21 per transaction from the date of accession,‖
286

 and a commitment by 

Taiwan that its Trade Promotion Fee ―would not exceed 0.0425 per cent of the customs 
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value of the good.‖
287

  Jordan also committed to reduce its agriculture subsidies ―by 13.3 

per cent over seven years from the date of accession.‖
288

   

Under the GATS regime for trade in services, WTO members establish schedules 

which list the service sectors and subsectors that the member has agreed to subject to 

GATS disciplines.  Commitments for each sector are made in any or all of four modes, 

based on how and where the services are delivered.  The main impact of inclusion of a 

service sector in its schedule is the obligation of that member to afford nondiscrimination 

(i.e., most-favored-nation and national treatment) to foreign providers of that service.  

Members are permitted, however, to make reservations within their schedule limiting the 

amount of national treatment in these ―liberalized‖ sectors.     

When applicants make commitments to allow certain levels of market access to 

foreign service providers within the working party report, these commitments establish 

applicant WTO-plus obligations if they do not correspond to the applicant‘s services 

schedule.  For example, Saudi Arabia committed that reforms in its insurance law ―would 

be consistent with internationally recognized insurance industry standards and 

principles.‖
289

 This is a commitment that Saudi Arabia could have made in its services 

schedule.  Indeed, Saudi Arabia did include insurance services in its schedule and made a 
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variety of specific commitments, but using internationally recognized standards was not 

one of those commitments.
290

 

The baseline for extraschedule bindings is either Article II of GATT 1994 or Article 

XX of GATS depending on whether the binding addresses goods or services.  Article II 

of GATT 1994 prohibits members from imposing, ―subject to the terms, condition, and 

qualification set forth in that Schedule, . . . ordinary customs duties in excess of those set 

forth and provided therein.‖
291

  If a member considers that another is imposing duties in 

excess of its scheduled binding, that member may challenge the practice in dispute 

settlement by asserting a violation of Article II.   

In China–Auto Parts, the complainants challenged a Chinese measure under both 

Article II:1 and paragraph 93 of China‘s working party report.
292

  Which provision 

applied to the challenged measure depended on whether the affected products were 

determined to be motor vehicles or just automobile parts.
293

  The panel found that the 

products, complete and semi-knocked down kits, could be classified as motor vehicles, 

for which China had a higher tariff binding, and so there was no inconsistency with 

Article II.
294

  However, paragraph 93 of China‘s working party report established, subject 

to a precondition, a ten percent ceiling for tariffs on those exact products.
295

  The panel 
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found that the condition had been met and that China‘s measures violated the 

extraschedule binding contained in paragraph 93.
296

 

 

D. Modifications 

The final type of accession provision is the modification.  Commitments placed in 

this category are those that state that a specific WTO obligation will not apply as it would 

normally, and spell out a different rule that will apply in its place.  These commitments 

are rare, and they are usually used to establish incumbent WTO-minus obligations in the 

area of trade remedies.  There are a handful of modifications within the applicants‘ 

accession reports addressing other areas, and while all of them establish obligations that 

differ from the WTO baseline, those obligations are not all incumbent WTO-minus. 

Modifications necessarily establish obligations different from the WTO baseline.  

The baseline discipline is the one the modification directly purports to alter.  Whether the 

new obligation is WTO-plus or -minus can, for some modifications, be less clear.  

Confirmations and bindings either add to a member‘s obligations or, in the case of some 

confirmations, delay the application of a baseline rule.  Modifications, however, can be 

used to alter WTO law in a direct way as it applies to the applicant and to the applicant‘s 

relations with other members. 

The most discussed modification commitment, by far, is the agreement in China‘s 

protocol of accession that permits members to use nonmarket economy methodology in 

antidumping investigations.  Like other provisions of the China Protocol, paragraph 15 
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uses standard legal language not generally found in accession working party reports.  The 

chapeau of paragraph 15 of the China Protocol reads: 

Article VI of the GATT 1994, the Agreement on Implementation of 

Article VI of the General Agreement on Tariffs and Trade 1994 ("Anti-

Dumping Agreement") and the SCM Agreement shall apply in 

proceedings involving imports of Chinese origin into a WTO Member 

consistent with the following 

 

Interestingly, the language of this chapeau applies broadly so as to subject the entirety of 

each agreement (i.e., the scope of the affected baseline) to the new rules in the accession 

protocol. 

The chapeau precedes four subparagraphs which provide the contours of a new set of 

rules that incumbent members
297

 must follow in antidumping and countervailing duty 

investigations against imports from China.  Subparagraph (a) permits members to use 

either Chinese prices or ―a methodology that is not based on a strict comparison with 

Chinese prices‖ provided the producers under investigation are unable to clearly show 

that market economy conditions prevail in their industry.  In practice, subparagraph 15(a) 

of the China Protocol exempts members from their obligations under Article 2 of the 

Antidumping Agreement when calculating normal value.  Nonmarket economy treatment 

was first devised during the GATT era to address the inclusion of Communist countries 

in Eastern Europe and is authorized by the Antidumping Agreement and GATT 1994, but 
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the requirements for imposing it are particularly strict, and would not apply to any WTO 

member today.
298

 

Because 15(a) does not provide an alternative discipline, members taking advantage 

of this provision in antidumping investigation against China have argued that it should be 

interpreted broadly to exempt them from a wide range of obligations under the 

Antidumping Agreement.  They have claimed that this provision permits them broadly to 

treat China as a nonmarket economy for antidumping purposes.
299

  In EC–Fasteners, the 

European Union argued that China‘s status as an NME permitted the EU to treat all 

producers as a single state-run entity unless they show otherwise,
300

 and in U.S.–

AD/CVD(China), the United States argued that China‘s acceptance of NME status in its 

protocol of accession precluded China from challenging the legality of CVD 

investigations on the ground that the United States‘ NME methodology resulted in double 

remedies when it conducted concurrent antidumping and countervailing duty 

investigations.
301

  In both cases, the respective WTO panel interpreted paragraph 15(a) 

narrowly to apply only to determining normal value of imports from China, not to grant 

authority for carte-blanche NME treatment under any circumstance. 
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Subparagraph (b) serves a similar function in CVD investigations to that of 

subparagraph (a) in the antidumping context.  Differences in the wording of 15(a) and 

15(b) are worth noting.  In 15(a), the text states that ―WTO Members shall use either‖ the 

baseline methodology or not.  Subparagraph 15(b), on the other hand, begins with the 

protocol equivalent of a perfect confirmation, namely that ―relevant provisions of the 

SCM Agreement shall apply.‖
302

  The text then goes on to say: 

however, if there are special difficulties in that application, the importing 

WTO Member may then use methodologies for identifying and measuring 

the subsidy benefit which take into account the possibility that prevailing 

terms and conditions in China may not always be available as appropriate 

benchmarks.
303

 

 

While the alternative methodology is left largely undisciplined,
304

 this provision 

establishes that the importing member must be able to show the existence of special 

difficulties before it can apply the alternative.   

The remaining subparagraphs provide limits to the use of the modified obligations.  

Subparagraph 15(c) establishes an obligation on importing members to notify the relevant 

committees when it conducts an investigation using an alternative under 15(a) or 15(b).  

The obligation created by 15(c) could reasonably be considered as incumbent WTO-plus 

if viewed in isolation.  Subparagraph 15(d) provides a time limit for and other conditions 

for the termination of the authorization under 15(a) to treat China as an NME in 
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antidumping cases.  No such limits are placed on the operation of 15(b) for CVD 

investigations.  These provisions demonstrate the difficulty of assigning a WTO-plus or -

minus character to each accession commitment when dealing with complex modifications.   

The NME modification in the China Protocol was used again in Vietnam‘s accession.  

This time, however, the language was placed in the working party report.  With the 

exception of an introductory clause—―The representative of Vietnam confirmed that, 

upon accession, the following would apply‖—the text of paragraph 255 of Vietnam‘s 

working party report is a copy of paragraph 15 of the China Protocol.
305

   

Other modifications in applicants‘ working party reports use this ―the following 

would apply‖ format.  For example, paragraph 275 of Ukraine‘s accession report states: 

The representative of Ukraine confirmed that, upon accession, the 

following shall apply:  for purposes of applying Articles 1.2 and 2 of 

the Agreement on Subsidies and Countervailing Measures, subsidies 

provided to State-owned enterprises (including State trading enterprises) 

will be viewed as specific if, inter alia, State-owned enterprises are the 

predominant recipients of such subsidies or State-owned enterprises 

receive disproportionately large amounts of such subsidies.
306

   

 

The obligation stemming from this commitment is similarly incumbent WTO-minus, 

because it expands the scope of situations under which members may impose 

countervailing duties on imports from Ukraine beyond that permitted under the WTO 

baseline.
307

  At the same time, the provision is applicant WTO-plus because it expands 
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the scope of illegal subsidies for Ukraine, making subsidies WTO inconsistent which 

would otherwise be acceptable under the baseline.  The element of specificity is 

necessary for a subsidy to be proscribed by SCM Agreement.
308

  Article 2 of the SCM 

Agreement explains that specificity exists when the recipients of subsidy are limited, de 

jure or de facto, to a group of enterprises or industries.
309

  Whether state-owned 

enterprises qualify as a group of enterprises to trigger de facto specificity is debatable and 

would be subject to fact-specific variables.  Paragraph 275 of Ukraine‘s working party 

report establishes what is in effect an irrebuttable presumption of specificity when state-

owned firms are the primary beneficiaries of a subsidy program. 

Interestingly, the paragraph is more deliberately worded than other commitments.  

For instance, the use of the word shall, a term common to legal drafting but rare in 

working party reports, may indicate that this provision was more carefully drafted than 

others.  The language of the commitment was first used in China‘s protocol.
310

  

There is a different kind of modification in Latvia‘s commitments on agriculture 

subsidies that alters the applicant‘s obligations rather than incumbents‘ obligations.  In 

paragraph 109 of its working party report, Latvia commits that it  

would forego the 5 per cent de minimis exemption for product-specific 

domestic support and for non-product specific domestic support in 

calculating its Current Total AMS [under the Agriculture Agreement], 

provided that the sum of product-specific and non-product-specific 

domestic support does not exceed SDR 24 million (representing 

approximately 8 per cent of the average value of final agricultural 
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production during the period 1994-1996) and that SDR 24 million instead 

constitutes Latvia‘s de minimis exemption.
311

   

 

So, instead of getting a 5 percent de minimis exemption for product-specific and a 5 

percent de minimis exemption for non-product-specific, Latvia‘s obligations under the 

Agriculture Agreement provide for a combined de minimis level of 8 percent.  It is 

difficult to say whether the obligation stemming from this commitment is applicant 

WTO-plus or applicant WTO-minus.  The new de minimis standard was set to expire 

after four years which tends to show it was an applicant WTO-minus transition period, 

but under the original standard Latvia had the potential to claim SDR 30 million in de 

minimis subsidies with the appropriate mix, making the new standard applicant WTO-

plus.  The use of a modification for this commitment rather than a confirmation may be 

due to the complexity of substituting one standard for another rather than simply adding a 

new rule. 

The Appellate Body has interpreted modifications in a decidedly narrow fashion.  As 

noted above, in EC–Fasteners, the Appellate Body interpreted the NME provision of 

China‘s accession protocol only to permit special treatment in the calculation normal 

value.
312

  Even though the modification broadly names the affected baseline as including 

all of the Antidumping Agreement, the alteration of that baseline did not extend past the 

minimal amount necessary to address the modification‘s stated concern.
313

  This practice 
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was followed by the panel in US–Shrimp(Vietnam) when it considered the statements of 

fact in the preceding unincorporated paragraph as evidence that Vietnam‘s NME 

modification applied only to price comparisons.
314

   

The role of context in cases involving modification provisions deserves special 

attention.  In both EC–Fasteners and US–Shrimp(Vietnam), other parts of accession 

package were considered important context to interpret the scope and substance of the 

obligation arising out of the modification.  In US–Tyres, the Appellate Body addressed 

the implementation by the United States of a China-specific safeguard measure adopted 

pursuant to Section 14 of China‘s accession protocol.  That provision allows members to 

impose safeguards on Chinese goods
315

 under less stringent standards for import 

quantities and injury than required by the WTO Agreement on Safeguards.
316

  The 

corresponding baseline provisions and other parts of the Agreement on Safeguards were 

used as context to interpret unique but related language in the protocol provision.
317

  The 

cases on NME treatment have made clear, however, that the modification provision may 

not be used as context to interpret incumbent members‘ obligations under unaltered 

baseline provisions. 

 

E. Conclusion 
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Every single accession provision fits into one of these four basic categories, and it is 

important to know which category a provision falls into in order to ensure that it is 

interpreted properly.  A provision that describes the applicant‘s practice or laws as they 

were during the accession process is a statement of fact that establishes no independent 

legal obligation.  Such provisions should never be described as WTO-plus. Confirmations 

should be interpreted to establish obligations to the extent they are more specific than the 

WTO baseline, but may not be WTO-minus unless they extend transition periods beyond 

the baseline.  Extraschedule bindings offer similar interpretive challenges to 

confirmations.  It is important to understand how an acceded member‘s market access 

commitments have been formed by these accession provisions, which unlike schedule 

commitments, are not easily renegotiated or automatically subject to general exceptions.  

Modifications always alter the WTO baseline and should be interpreted narrowly.  These 

provisions must not be confused with confirmations that establish general new 

obligations; rather, modifications are legally effective only to the extent they expressly 

abrogate the baseline.  When someone misinterprets an accession commitment, it is often 

the result of treating a provision as if it were an express continuous confirmation instead 

of a descriptive statement of fact or modification.  

 

V. Survey of Commitments 

By using the principles of interpretation found in the Vienna Convention and 

understanding how they apply to the different categories of accession commitments, one 

can more accurately analyze the impact of particular provisions on an individual 

member‘s obligations. WTO applicants have made accession commitments in a great 

number of subject areas.  This Section looks generally at the various commitments made 
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in a small sample of those subject areas, identifying the nature of applicants‘ accession 

provisions and the obligations stemming from them according to the tools discussed and 

developed in the previous Sections.  The commitments addressed in this section share a 

common theme in that the substance of the obligations stemming from the accession 

provisions is not obvious and may easily be misunderstood without considering the 

relevant WTO baseline.     

 

A. Plurilateral Agreements 

In addition to the multilateral trade agreements and their annexes, to which all WTO 

members are a party, the WTO oversees two ―plurilateral‖ agreements, which WTO 

members may, but are not required, to join.  These plurilateral agreements are the 

Agreement on Trade in Civil Aircraft (ATCA) and the Agreement on Government 

Procurement (GPA).
318

  There were originally four plurilateral agreements after the 

Uruguay Round, but the International Dairy Agreement and the International Bovine 

Meat Agreement were terminated in 1997.
319

  Accession working party reports reveal that 

all applicants to the WTO have been asked to join these agreements as part of their 

accession commitments.   

Whether agreeing to join a plurilateral agreement as part of the price of accession is 

WTO-plus is subject to debate.  Many commentators have criticized this practice, 

particularly for LDC applicants, but others have noted the reciprocal nature of such 

                                                 

 
318

 Agreement on Trade in Civil Aircraft, WTO Agreement, Annex 4(a) [hereinafter 

ATCA]; Agreement on Government Procurement, WTO Agreement, Annex 4(b) 

[hereinafter GPA]. 

 
319

 Termination of the International Dairy Agreement, IDA/8 (Sept. 30, 1997); 

Termination of the International Bovine Meat Agreement, IMA/8 (Sept. 30, 1997). 



99 

 

agreements and argued they are not WTO-plus.
320

  It is true that the agreements 

themselves are not WTO-plus, and a member may choose to join them or not.  Also, a 

member who joins a plurilateral agreement retains the right to withdraw from that 

agreement under its terms, which are not particularly cumbersome.
321

   

A careful review of the substance of commitments made regarding plurilateral 

agreements demonstrates a spectrum of obligations, some of which are applicant WTO-

plus.  Many applicants agreed to become a signatory to the ATCA.  These commitments, 

on their own, should not be considered applicant WTO-plus.  A confirmation that the 

applicant will join the agreement upon accession is discharged once that act occurs.
322

  

The new member retains the right to withdraw from the agreement or not depending on 

its own interests.  Four applicants, however, agreed not just to join the ATCA, but to 

implement its provisions.
323

  These provisions may be considered applicant WTO-plus 

because they provide a source of obligation independent of the plurilateral agreement 

itself to abide by the rules contained therein.  The new member would arguably still be 

obligated to implement the agreement even if it withdrew its membership.  Withdrawal 

would not relieve the applicant of its own obligation but would permit other members to 

deny reciprocal treatment. 

Other commitments were made regarding the application of a zero tariff level.  

Albania‘s working party report contains a commitment to bind its tariffs on aircraft and 
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aircraft parts at zero.
324

  This express extraschedule binding, however, is WTO-neutral 

because it is reflected in Albania‘s goods schedule.
325

  Kyrgyzstan and Oman committed 

not to provide duty free treatment to imports covered by the ATCA from any signatory to 

the agreement until those applicants joined the ATCA themselves.
326

  This commitment 

not to lower tariffs without first joining the agreement imposes a peculiar applicant 

WTO-plus obligation to maintain a trade barrier. 

The commitments made by applicants regarding the GPA are quite different from the 

typical commitment regarding civil aircraft.  Only one applicant actually committed to 

accede to the GPA.
327

  Instead, applicants have agreed to submit an initial offer and to 
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Agreement on Government Procurement (GPA) within one year of its accession to the 

WTO.‖)  Unlike commitments to join the ATCA upon accession, Taiwan‘s commitment 

to join the GPA was not discharged until a year after Taiwan joined the WTO.  For this 

reason, it should be considered applicant WTO-plus.  According to the WTO website, 

Taiwan did not acceded to the GPA until July 2009.  WTO, Government Procurement, 

Parties and Observers to the GPA, http://www.wto.org/english/tratop_e/gproc_e/ 
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join the GPA within a certain period of time if the negotiations are satisfactory to all 

parties.
328

  A typical example is represented by Estonia‘s commitment: 

The representative of Estonia confirmed that, upon accession to the WTO, 

Estonia would initiate negotiations for membership in the Agreement on 

Government Procurement by tabling an entity offer.  He also confirmed 

that, if the results of the negotiations were satisfactory to the interests of 

Estonia and the other members of the Agreement, Estonia would complete 

negotiations for membership in the Agreement by 31 December 2000. 

 

This approach is needed for the GPA because membership in that plurilateral 

agreement involves the individualized, negotiated commitments on what services and 

entities are covered by the agreement.
329

  Interestingly, unlike commitments to join the 

agreement, which would be WTO-neutral, a provision requiring negotiation extends past 

the moment of accession and is applicant WTO-plus.  However, these provisions do not 

contain any commitment to actually join the agreement if the new member considers the 

terms under which it would accede not to be ―satisfactory.‖
330

  Ironically, the date 

specified in the commitment functions not as the time limit for joining, but as the point in 

time at which the new member is free to cease its efforts to negotiate entry into the 

plurilateral agreement (i.e., ―complete negotiations for membership‖).
331

   

                                                                                                                                                 

memobs_e.htm. 

 
328

 See e.g., Report of the Working Party on the Accession of Estonia, ¶ 107, 

WT/ACC/EST/28 (Apr. 9, 1999).   

 
329

 See GPA art. I. 

 
330

 See Report of the Working Party on the Accession of Estonia, ¶ 107, 

WT/ACC/EST/28 (Apr. 9, 1999). 

 
331

 Id.  The only WTO members who joined through accession that are current members 

of the GPA are Armenia, Taiwan, and those members that are part of the European Union.  

Many other members are still officially engaged in negotiations to join the GPA many 
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B. Export Duties 

Export duties are largely exempt from WTO disciplines.  Article XI of GATT 1994 

contains a general prohibition on quantitative restrictions for both imports and exports, 

but it applies only to ―prohibitions or restrictions other than duties, taxes or other 

charges.‖
332

  The prohibition of export restrictions seems to be incomplete if members are 

free to charge unlimited duty rates on those exports with largely the same trade distortive 

effect as a quantitative restriction.
333

  Indeed, Article XVIIIbis on tariff negotiations 

clearly demonstrates that the contracting parties to GATT 1947 envisioned that future 

negotiations on tariff reductions would include export duties.
334

  In any event, export 

duties are, like import duties, subject to the most-favored-nation treatment requirement of 

Article I and to the restrictions on excessive service fees in Article VIII.
335

 

Six applicants have made commitments regarding export duties.  Mongolia agreed to 

phase out its export ban on raw cashmere by first converting it into a duty of 30% and 

                                                                                                                                                 

years after the expiration of their accession  commitments.  See WTO, Government 

Procurement, Parties and Observers to the GPA, http://www.wto.org/english/tratop_e/ 

gproc_e/memobs_e.htm. 

 
332

 GATT art. XI 

 
333

 Julia Qin, The Irrationality of the WTO Export Duty Regime: Availability of GATT 

Article XX and Beyond, International Economic Law and Policy Blog (July 11, 2011). 

 
334

 GATT art. XVIIIbis (―The contracting parties recognize that customs duties often 

constitute serious obstacles to trade; thus negotiations on a reciprocal and mutually 

advantageous basis, directed to the substantial reduction of the general level of tariffs and 

other charges on imports and exports and in particular to the reduction of such high 

tariffs as discourage the importation even of minimum quantities.‖)(emphasis added). 

 
335

 Qin, supra note 14, at 156. 
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then phasing out the duty completely over ten years.
336

  Latvia and Saudi Arabia agreed 

not to impose export duties on specific products, Latvia agreeing to eliminate all but one 

of its existing export tariffs while Saudi Arabia only committed to eliminating duties on 

iron and steel scrap.
337

  China, Vietnam, and Ukraine‘s commitments cover a much larger 

swath of export duties than the other accessions, but rather than eliminate the duties, 

these applicants bound those duties at specific levels for each product.
338

  China 

committed to eliminate all export duties except for those listed in a table annexed to its 

accession protocol.
339

  Vietnam and Ukraine also established tables in their accession 

working party reports setting out export duty bindings by HS tariff heading.
340

 

The most significant aspect common to all of these export duty bindings is that they 

are recorded in the accession working party report (or for China, the protocol of 

accession) and not in the applicant‘s schedule of concessions.  The panel in China–Raw 

Material found that China‘s export duty bindings were not subject to the general 

                                                 

 
336

 Report of the Working Party on the Accession of Mongolia, ¶ 24, WT/ACC/MNG/9, 

June 27, 1996).  See generally, Damedin Tsogtbaatar, Mongolia’s WTO Accession: 

Expectations and Realities of WTO Membership; Bracchetta and Drabek, Effects of WTO 

Accession on Policy-Making in Sovereign States, WTO Development and Economic 

Research Division, Staff Working Paper DERD-2002-02 (April 2002). 

 
337

 Report of the Working Party on the Accession of Latvia, ¶ 69, WT/ACC/LVA/32 

(Sept. 30, 1998);  Report of the Working Party on the Accession of the Kingdom of Saudi 

Arabia, ¶ 164, WT/ACC/SAU/61 (Nov. 1, 2005). 

 
338

 China Protocol, ¶ 11.3; Report of the Working Party on the Accession of Viet Nam, ¶ 

260; Report of the Working Party on the Accession of Ukraine, ¶ 240. 

 
339

 China Protocol, ¶ 11.3, Annex 6. 

 
340

 Report of the Working Party on the Accession of Viet Nam, Table 17; Report of the 

Working Party on the Accession of Ukraine, Table 20(b). 
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exceptions of Article XX the way a schedule binding would be.
341

  Unlike China and 

Vietnam‘s export duty commitments, Ukraine‘s working party report contains a reference 

to GATT exceptions.
342

 After reporting Ukraine‘s commitment that it would reduce its 

export duties ―in accordance with the binding schedule contained in Table 20(b),‖ 

paragraph 240 adds that, ―as regards  these products, Ukraine would not increase export 

duties, nor apply other measures having an equivalent effect, unless justified under the 

exceptions of the GATT 1994.‖
343

  Recall the holding by the Appellate Body in China–

Publications that because China‘s trading rights commitments were made ―[w]ithout 

prejudice to China's right to regulate trade in a manner consistent with the WTO 

Agreement,‖
344

 China could raise GATT Article XX as a defense to a claim that its 

measures were inconsistent with those commitments.
345

  Ukraine‘s paragraph 240, much 

more clearly than China‘s paragraph 5.1, proclaims the applicability of GATT exceptions 

such as Article XX.   

Among the three countries whose membership in the WTO was accepted by the 

Ministerial Conference in December 2011, each has taken a different approach to the 

issue of export duties.  Samoa noted that it had no export duties and made no 

commitment to eliminate or limit their use.
346

  Montenegro, although it too applied no 

                                                 

 
341

 China–Raw Materials, ¶7.158. 

 
342

 Report of the Working Party on the Accession of Ukraine, ¶ 240. 

 
343

 Id. 

 
344

 China Protocol, ¶ 5.1.   

 
345

 China–Publications, ¶ 233. 
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duties on exports, made a sweeping commitment that it would ―not apply or reintroduce 

any export duty.‖
347

  The most interesting and potentially influential commitment 

regarding export duties was made by Russia.  As a prominent user of such taxes to 

control prices and production of raw materials, Russia engaged in numerous bilateral 

negotiations regarding export duties, but unlike China and Ukraine, Russia‘s bindings 

were placed in a separate section of its GATT schedule of concessions.  This avoids all 

concern about the applicability of Article XX exceptions and makes them subject to the 

same modification procedures available for import duties under Article XVIII of GATT 

1994.
348

 

 

C. Customs Valuation of Software 

Many applicants have confirmed that they would abide by not only the WTO 

Customs Valuation Agreement but also the provisions for the Valuation of Carrier Media 

Bearing Software for Data Processing.  These commitments refer to a decision made by 

the GATT Committee on Customs Valuation in 1984 known as Decision 4.1.
349

  The 

GATT, and now WTO, rules on customs valuation required the contracting parties to 

                                                                                                                                                 
346

 See Report of the Working Party on the Accession of Samoa, ¶ 128, 

WT/ACC/SAM/30 (Nov. 1, 2011). 

 
347

 Report of the Working Party on the Accession of Montenegro, ¶ 132, 

WT/ACC/CGR/38 (Dec. 5, 2011). 

 
348

 See Qin, supra note 14, at 132-135, 158. 

 
349

 GATT Committee on Customs Valuation, Decision on the Valuation of Carrier Media 

Bearing Software for Data Processing Equipment of 24 September 1984, VAL/8 (Oct. 10, 

1984)[hereinafter Decision 4.1]. 
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value imports based on the individual transaction price of the goods.
350

  With the advent 

and relative proliferation of digital media, some parties were concerned that this rule 

prohibited them from excluding from customs valuation the value of software contained 

within an imported medium and included in its transaction price.
351

  The decision makes 

clear that states could choose to value such imports either based on total transaction price 

or, if determinable, just the value of carrier medium.
352

  The rationale behind such 

practice is that the bulk of the value comes from the data, which could easily be 

transferred electronically and avoid any customs duties.
353

 

Decision 4.1 permits members to consider only the medium in valuing imports of 

media bearing software.  It does not require that they do so.
354

  Paragraph 1 affirms that 

transaction value is the primary basis for customs valuation and that using transaction 

                                                 
350

 Customs Valuation Agreement art. 1.1. 

 
351

 Decision 4.1, ¶ 2.   

 
352

 Id. 

 
353

 GATT Committee on Customs Valuation, Draft Minutes of the Meeting Held on 24 

September 1984, VAL/Spec/12 (Oct. 10, 1984).  The decision, which significantly 

predates the internet and subsequent digital revolution, accompanies a statement by the 

Chairman of the committee that explains this rationale in a manner that, though 

somewhat quaint, remains more or less accurate today—―if the technical facilities are 

available to the Parties [sic] to the transaction, the software can be transmitted by wire or 

satellite, in which case the question of Customs duties does not arise.  In addition, the 

carrier medium is usually a temporary means of storing the instructions or data; in order 

to use it, the buyer has to transfer or reproduce the data or instructions into the memory or 

data-base of his own system.‖  Id. ¶ 5. 

 
354

 The results of the decision have been criticized as ―an ambivalent political 

compromise.‖  See International Chamber of Commerce, The impact of customs duties on 

trade in intellectual property and services, Doc. N 103-32/53, Feb. 18, 1997, available at 

http://www.iccwbo.org/policy/customs/id371/index.html. 
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value for software is ―fully consistent with the Agreement.‖
355

  Paragraph 2 explains that 

also consistent with the agreement is to determine customs value using ―only the cost or 

value of the carrier medium itself.‖
356

  WTO members are not required under baseline 

obligations to use the second method.  Interestingly, the issue of software media was not 

addressed when the Customs Valuation Agreement and other GATT agreements were 

updated in the Uruguay Round.
357

 

Most applicants have, nevertheless, committed to apply the data-exclusion method in 

their accession working party reports.  In early accessions, the language of the 

commitment was actually unclear about which method was required.  Bulgaria, 

Kyrgyzstan, and Latvia made a referential confirmation to apply fully the Customs 

Valuation Agreement and the provisions of Decision 4.1.
358

  Because Decision 4.1 does 

not itself require members to value software based solely on the value medium, these 

provisions do not on their face require that practice.  If these applicants did indeed 

commit to use the second method described in Decision 4.1, these provisions would 

represent an unusual situation where a purely referential confirmation established an 

applicant WTO-plus obligation. 

                                                 
355

 Decision 4.1, ¶ 1. 

 
356

 Decision 4.1, ¶ 2. 

 
357

 A draft of the decision circulated in November 1983 included a qualification not 

reproduced in the final version—―The Decision is adopted on a provisional basis pending 

a definitive solution to the problem within the framework of the Customs Valuation 

Agreement or within another framework.‖  GATT Committee on Customs Valuation, 

Valuation of Computer Software, VAL/Spec/8, (Nov. 17 1983), ¶ 3.1. 

 
358

 Report of the Working Party n the Accession of Bulgaria, ¶ 73; Report of the Working 

Party on the Accession of the Kyrgyz Republic, ¶ 63; Report of the Working Party on the 

Accession of Latvia, ¶ 62. 
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The remaining accession provisions dealing with carrier media establish without 

doubt that it is the second method of Decision 4.1 that the applicants are committing to 

apply.  Six subsequent accessions included both the referential confirmation found in the 

early accessions and an express confirmation that ―only the cost of the carrier medium 

itself would be accounted for in the customs value.‖
359

  Four more recent accessions 

obligate the applicant to apply ―paragraph 2 of Decision 4.1.‖
360

  Original members and 

acceding members who have not made this commitment
361

 retain the discretion to use 

either method to value software media; thus, the accession provisions which require the 

use of only one method are applicant WTO-plus. 

 

D. Harmonized Commodity Description and Coding System 

The World Customs Organization is an international institution with near universal 

membership that facilitates the harmonization various customs practices worldwide.  One 

way in which it does so is through the creation and maintenance of the Harmonized 

Commodity Description and Coding System (Harmonized System or HS) which 

elaborates a broad series of tariff classifications at the six-digit level.
362

  The Harmonized 

                                                 
359

 Estonia, Georgia, Albania, Oman, Moldova, Armenia, and Macedonia, 

 
360

 Saudi Arabia, Vietnam, Ukraine, and Cape Verde 

 
361

 Ecuador, Mongolia, Panama, Lithuania, Taiwan, Nepal, Cambodia, and Tonga made 

no commitments regarding carrier media.  Jordan and Croatia included descriptions in 

their commitment paragraphs stating that they already applied Decision 4.1.  Vietnam 

stated that it already applied paragraph 2 of Decision 4.1 but also confirmed that it would 

continue to do so.  Report of the Working Party on the Accession of Viet Nam, ¶  238. 

 
362

 See International Convention on the Harmonized Commodity Description and Coding 

System, Jan. 1, 1988, 1035 U.N.T.S. 3. 
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System is used in the WTO in a number of ways, most prominently as the basis for 

binding tariff rates in each member's schedule of concessions.   

Despite the importance of the Harmonized System to international trade, members 

are not required by WTO law to use the HS in their own domestic tariff schedules.  

Obviously, it would be difficult for a member to bind tariff rates on products as defined 

by the HS in their goods schedules at the WTO, then apply a different coding system for 

customs purposes, but still maintain consistency with its WTO obligations.  In fact, all 

WTO members do use the Harmonized System in their domestic schedules, with country 

specific differences only at the eight and ten digit level.  There is only one member of the 

WTO that is not a member of the World Customs Organization—Taiwan—but there are 

thirty one members of the WTO that are not parties to the specific HS Convention.
363

  

Those members have no international obligation whatsoever to use apply the Harmonized 

System. 

Despite the general lack of obligation under WTO rules to use the Harmonized 

System, Ukraine committed to do so in its accession agreement.  ―The representative of 

Ukraine confirmed that the classification of goods for customs purposes would be made 

strictly according to the Harmonized Commodity Description and Coding Systems of the 

World Customs Organization.‖
364

  This express confirmation obligates Ukraine to apply 

the Harmonized System ―for customs purposes,‖ an obligation not found in the WTO 

                                                 

 
363

 For a list of the contracting parties to the HS convention as of October 2011, see 

World Customs Organization, Position of Contracting Parties to the Harmonized System 

Convention and Non-Contracting Party Administrations, Oct. 20, 2011, available at 

http://www.wcoomd.org/files/1. Public files/PDFandDocuments/HarmonizedSystem/ 

HS Overview/Situation_HS20111020rev2EN.pdf 

 
364

 Report of the Working Party on the Accession of Ukraine, ¶ 216. 
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baseline or in any previous accession commitment.  It is a bizarrely unnecessary applicant 

WTO-plus commitment in light of the fact that Ukraine became a contracting party to HS 

Convention six years before acceding to the WTO.
365

 

 

E. Preshipment Inspection 

A number of WTO members use the services of a preshipment inspection (PSI) firm 

to review and verify transactions in the country of export before they are shipped.  This 

practice is favored by some developing countries because it allows them to ensure the 

effective implementation of customs rules on classification and valuation of goods and to 

improve revenue collection.
366

  Because preshipment inspection involves the use of 

private companies operating in the territory of the exporting country, there have been 

concerns among exporting members regarding transparency and accountability for 

preshipment inspection operations.
367

  The WTO Agreement on Preshipment Inspection 

contains detailed mandatory best practices designed to harmonize and streamline 

inspection operations and enhance the accountability of PSI firms.
368

 

Many applicants made commitments regarding the use of preshipment inspections.
369

  

The most common commitment was ensure that its preshipment inspection firms abided 

                                                 

 
365

 See World Customs Organization, supra note 363. 

 
366

 WTO Council for Trade in Goods, Report of the Working Party on Preshipment 

Inspection, ¶¶6–7, G/L/300 (Mar. 25, 1999). 

 
367

 Id. at ¶8. 

 
368

 PSI Agreement pmbl. 

 
369

Only one applicant was granted a transition period.  Georgia was allowed to continue a 

preexisting WTO inconsistent contract with a PSI provider for the remaining two years of 
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by a variety of relevant WTO provisions.
370

  Applicants that did not actually use PSI 

firms nevertheless agreed that if they were to use one in the future, its operations would 

be WTO consistent.
371

  Some applicants also made more specific referential 

confirmations such as, ―Georgia would ensure that any private firm performing customs 

duties covered by WTO rules would publish their practices and procedures as required by 

GATT Article X.‖
372

 

Many WPRs also include express confirmations.  Some of these are WTO-neutral 

restatements of WTO baseline obligations.
373

  Other provisions go beyond the baseline 

and establish applicant WTO-plus obligations.  Two common commitments are that any 

PSI regime would be temporary and that decisions of the PSI firm would be appealable in 

the importing member's domestic courts.
374

  Although members have expressed their 

general agreement that preshipment inspection, as a policy matter, should only be used 

until a member has a sufficiently well-developed customs operation, WTO baseline rules 

do not in fact require members to limit their use of PSI.
375

  On issue of appealing the 

                                                                                                                                                 

the contract term.  See Report of the Working Party on the Accession of Georgia, ¶ 76, 

WT/ACC/GEO/31 (Aug. 31, 1999). 

 
370

 See, e.g., Report of the Working Party on the Accession of the Republic of Armenia, ¶ 

104. 

 
371

 See id. 

 
372

 Report of the Working Party on the Accession of Georgia, ¶ 76. 

 
373

 For example, Armenia committed that it would, ―upon request of WTO Members, 

meet to discuss the activities of such firms and their impact on trade with a view to 

resolving problems.‖  Report of the Working Party on the Accession of the Republic of 

Armenia, ¶ 104.  See also, GATT art. XXII. 

 
374

 See Report of the Working Party on the Accession of Ukraine, ¶ 218. 

 



112 

 

decisions of a PSI entity, the Agreement on Preshipment Inspection mandates internal 

appeal procedures under Article 2.21 and then provides for independent arbitration 

between the firm and the affected party under Article 4.
376

  These rules arguably 

supersede any requirement to treat PSI decisions the same as other administrative 

decisions, and no mention of the right to appeal to a domestic court is made in the 

Agreement or any of the subsequent reports and recommendation by WTO Working 

Party on Preshipment Inspection.
377

 

 

Conclusion 

This Thesis provides a framework for classifying accession provisions based on their 

function in the working party that should facilitate the interpretation of potential 

obligations arising from a WTO member‘s accession commitments.  The framework is 

based on recent WTO jurisprudence regarding accession provisions and draws on the 

importance of the textual and contextual aspects of interpretation in international law.  

Accession working party reports are complex documents with a drafting style that is 

highly problematic in light of the significant legal consequences of their provisions.  The 

clumsy relationship between the WTO Agreement and working party reports, highlighted 

by the process of integration of accession commitments by double reference through the 

report and protocol, causes significant interpretive problems.  This Thesis helps to 

                                                                                                                                                 
375

 See Council for Trade in Goods, supra note 366, at ¶7. 

 
376

 See PSI Agreement art. 2.21. 

 
377

 See Working Party on Preshipment Inspection, Report of the Working Party on 

Preshipment Inspection, G/L/214 (Dec. 2, 1997); Council for Trade in Goods, supra note 

366. 
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alleviate the problems created at the system level by clarifying the relationship between 

individual provisions and the corresponding baseline WTO law. 

Understanding the role of context in interpreting WTO accession provisions and how 

provisions serving different functions within the working party report interact with that 

context in different ways greatly facilitates the interpretive exercise.  The Appellate Body 

has recognized the important contextual link between accession provisions and the WTO 

baseline as well as between provisions within a working party report or accession 

protocol.  Whether parallel commitments in other members‘ accession packages can be 

utilized as interpretive remains unclear, but due to the textual ambiguities of many 

accession provisions detailed in this Thesis, panels and the Appellate Body are likely to 

find such commitments helpful in future disputes.  Also, the potential remains for parties 

to argue successfully that discussions of WTO law in accession working party reports 

provide evidence of subsequent practice relevant to interpreting WTO provisions in 

disputes not directly related to accession-based obligations. 

Accession provisions have the potential to alter an applicant‘s WTO obligations in 

significant ways, but proper interpretation cannot occur without taking into account the 

different issues arising in the interpretation of provisions in the different categories.  One 

must take into account the referential nature of many confirmations and extraschedule 

bindings as well as the descriptive nature of many provisions before determining whether 

they establish obligations at all.  Whether a provision is a confirmation or a modification 

determines to a large extent the scope of the commitment and its relationship with the 

WTO baseline.  Those seeking to interpret existing commitments as well as those 

engaged in negotiating the content of future accession commitments must take into 
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account that relationship in order to determine the effect of particular accession 

provisions on an applicant‘s obligations and on WTO law. 
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