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Abstract of Dissertation

The Evolution of Property Rights in Argentina, 1853-1949
The political economy of Argentina has puzzled scholars, and has led to a large body of
research. Yet, the institution of property rights has been understudied. Most literature on
institutions in Argentina has utilized either a *big bang’ explanation or a critical juncture
framework (Waisman, 1987) that emphasizes the actions of Juan Perdn in the 1940s. In
contrast, new institutional economics (North, 1990) suggests that the characteristics of

property rights in a country like Argentina are predetermined by Spanish colonialism.

This dissertation refutes these theoretical perspectives. It argues that the evolution of
property rights was the result of a multitude of individual, incremental policy reforms
(Streeck and Thelen, 2005) often made in response to economic and social crises. It
brings back to the study of property rights the relevance of its social/political dimensions
that have been sidelined by a focus on its material/economic dimensions by the new

institutional economists and political economists.

Beginning in the late 1910s, the social function of property was debated in political and
academic circles in Argentina. Change was nevertheless incremental with the social
function of property first emerging de facto. This happened when political and economic
actors began to perceive that the Argentine national government had the bureaucratic
capacity to exploit petroleum and enforce the social function of property. Consequently,
the de jure redefinition of property rights in the 1949 constitution was an artifact of what

had become a de facto—not a *big bang’—change.
vi



While the theory of incremental change may explain how the institution evolved, it
cannot explain why. The dissertation indicates that de jure and de facto conditions of
property rights have different explanations. The characteristics of de jure changes are
explained by variation in the status of the ‘formula for prosperity,” socio-economic
conditions and bureaucratic capacity. In contrast, de facto conditions are largely
susceptible to the unintended consequences of the de jure changes and the law of limited
cognitive ability. This new understanding of the evolution of property rights contributes a

piece to solving the Argentine puzzle.

vii
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Caudillo

Colono

Enfiteusis
Gaucho

Latifundio

Leagues
NIE

SRA

YPF

Glossary of Terms and Acronyms

Spanish term for 19™ century warlord. In the 20" century it was used to
mean a political boss or charismatic political leader (in Argentina).

Spanish Term used for the small farmer that occupied and farmed plots
under the Argentine colonization program.

Latin term that referred to a type of land holding.

Spanish term. More or less equivalent to ‘cowboy.’

Spanish term. There is not a perfect translation. As a concept, particularly
in Latin America, it is associated with large landholdings farmed by
peasants. The use of this word in Argentina is used to reference large
extensions of land that were under-utilized and held by absent landowners
who were granted their land through political connections.

Historic measurement of land equal to approximately 5 kilometers.

New Institutional Economics

Sociedad Rural Argentina or Argentine Rural Society. A progressive
association established in 1866 to represent the livestock landowners.

Yacimientos Petroliferos Fiscales or Public Petroleum Wells/Fields.
Created in 1922 by President Hipdlito Yrigoyen.
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Chapter 1. Introduction to Argentina’s Institutional Puzzle

In 1852, Juan Bautista Alberdi published a document to serve as the basis for the political
organization of Argentina, which included among other liberal principles: “in the
Americas to govern is to populate.”

In 1853, based on Alberdi’s political writings, a constituent assembly enacted a
constitution modeled after the United States that guaranteed the inviolable and absolute
right of all of its inhabitants (not limited to citizens) to property.

In 1876, the government of Argentina, with a population of 1.8 million distributed over a
total territory of approximately 298 million hectares, enacted the Immigration and
Colonization Act to attract European immigrants and settle the vast lands.

In 1907, two water well drillers discovered a large deposit of petroleum in Comodoro
Rivadavia, a colony in a national territory. The president immediately reserved the area
until legislation governing petroleum exploration and exploitation could be passed.

In 1932 and 1934, the Argentine Congress enacted an organic law to establish the state
petroleum company and a legal framework for petroleum that affirmed that sub-surface
land rights would be in the state domain for the benefit of the social good.

In 1949, a new constitution was adopted which among other changes redefined property

as having a social function. Alberdi’s principle was replaced by “Per6n industrializes
Argentina.”

Argentina’s economic and political history has puzzled scholars and is often referred to
as the “Argentine Riddle.”? During the country’s golden years (1880-1914), political and
economic actors sought to emulate the institutions of other ‘new countries,” such as
Awustralia, Canada, and the United States. Until the second half of the twentieth century,
Argentina was a peer of these new countries. Thereafter, Argentina became more like

many Latin American countries plagued by recurrent economic and political crises.

The puzzle that the country poses for scholars has led to a large body of research. The

empirics of Argentina have defied theories related to democracy and economic

! Alberdi, Juan Bautista. 1852. Bases y puntos de partida para la organizacién politica de la Reptblica
Argentina. Reprint, Buenos Aires: Editorial Losada, 2007. He is considered one of Argentina’s founding
fathers (like Thomas Jefferson).

% The concept of the Argentine Riddle has endured. It was the title of a work as early as 1944. Weil, Felix
José, and Latin American Economic Institute. 1944. Argentine Riddle. New York: The John Day Company.



development. For example, Seymour Martin Lipset’s seminal work identified several
socioeconomic conditions highly correlated with democracy (urbanization, broad
education coverage, steady increases in wealth, and political and economic citizenship),
which prevailed in Argentina in the late 19" century and the early part of the 20"
century.® Settlement patterns were largely urban. Per capita income exceeded that of
Germany in 1912, France in 1902, and the United Kingdom in 1908.* Obligatory,
universal male suffrage without restrictions was approved in 1912, and the president was
elected through full and open elections in 1916. Yet, in 1930 the country suffered its first

of six military takeovers.®

At the beginning of the twentieth century, Argentina did not suffer from economic
backwardness as defined by Alexander Gerschenkron.” None of the obstacles to
development he identified—abundance of cheap labor, lack of technological innovation,
lack of credit—was present. Instead, the country experienced “expansion up until World
War | [that] must have been one of the most dramatic episodes in the history of
development.”® The country’s relative economic position peaked in 1908. From this year

through the 1940s, the country’s relative economic decline coincided with a period of

® Lipset, Seymour. 1959. Some Social Requisites of Democracy: Economic Development and Political
Legitimacy. American Political Science Review 53 (1):69-105., p. 86.

* See Chapter 10, Bunge, Alejandro E. 1917. Riqueza y Renta de la Argentina: Su distribucién y su
Capacidad Contributiva. Buenos Aires: Agencia General de Libreria y Publicaciones. These data can be
validated for Germany and France with historical figures, however, Bunge’s calculations for the United
Kingdom appear to be affected by how GDP was converted into pesos.

® Before that time there were restrictions, although turnout was extremely low even among eligible voters.
® The military established various types of governments in 1930, 1943, 1955, 1962, 1966, 1976. The last
four are classified as authoritarian regimes in Przeworski, Adam, F Alvarez, Limongii, and 4th. 2000.
Democracy and Development: Political Institutions and Well-Being in the World, 1950-1990. New York:
Cambridge University Press., p. 64.

" Gerschenkron, Alexander 1962. Economic Backwardness in Historical Perspective. Cambridge, MA: The
Belknap Press of Harvard University Press.

& Smithies, Arthur. 1965. Argentina and Australia. American Economic Review 55 (1/2):17-30.



considerable social and economic instability heavily influenced by world economic and

political events.

Many of the long-held economic principles of the 19" and early 20™ century shifted
dramatically in the 1940s. Among these were the nationalization of the railways in 1946,
and the reform of the law on expropriation in 1948. These policy reforms coincided with
the enactment of a short-lived constitution of 1949, which redefined property as having a
social function. The shift in 1949 appeared revolutionary. In fact, Argentine political

actors argued that they were leading a revolution—a break from the past.

Yet, these changes were not revolutionary. Beginning in the 1910s, the concept of the
social function of property was studied by Argentine scholars.® Attributed to the writings
of Saint Thomas Aquino, it reserved property ownership to the individual, but with
limitations. In effect, it established the legality of Robin Hood acts—i.e. the taking of
property for some social good. It limited de jure the extent to which an owner could

benefit from his or her property and assigned him or her social responsibilities in its use.

The redefinition of property rights in 1949 was an artifact of an important change in the
institution of property rights. A formal institution, property rights govern the behavior of

actors in a political economy.*® The institution of property rights is the bundle of

° A conference in 1917 was dedicated to the topic. See Franceschi, Gustavo Juan. 1917. Funcién social de
la propiedad privada en la Republica Argentina. Paper read at The Instituto Popular de Conferencias, 3 de
Agosto de 1917.

19 streeck, Wolfgang, and Kathleen Thelen. 2005. Introduction. In Beyond Continuity: Institutional Change
in Advanced Political Economies, edited by W. Streeck and K. Thelen. New York: Oxford University
Press., p. 10.



provisions that assign to an owner of a tangible or intangible object exclusivity over the
ability to use, benefit from, and transfer those rights. There are three different alternative
types of ownership are private, state, and communal.** Private property rights are those
that assign these exclusive rights to an individual. The degree to which the individual’s
rights are protected defines the core characteristics of the institution. It is accepted in the
literature that restrictions can be placed on an owner, such as zoning requirements. In
addition, the state can take private property from owners legally and justly through
eminent domain. However, for private property rights to be considered adequately
protected the legal justifications for state expropriation must be limited in number, the
process of expropriation should be voluntary, and the owner must be properly
compensated. Consequently, governmental encroachment on private property rights is a
serious infringement of private property rights. As stated by U.S. land policy scholars:
“land taking, even with compensation, is, next to military conscription, the most extreme

exercise of unprovoked state authority.”*?

A recent legal case from the United States helps clarify the importance of expropriation
to the core characteristics of private property rights. The 2005 U.S. Supreme Court
Decision (Kelo v. New London) essentially established the social function of property in
the U.S. by validating a municipality’s (New London’s) right to take land (through the

application of the eminent domain clause) from one owner (and transfer it to another) for

! Demsetz, Harold. 1967. Toward a Theory of Property Rights. The American Economic Review 57 (No. 2.
Papers and Proceedings of the Seventy-ninth Annual Meeting of the American Economics
Association):347-359., p. 354.

12 Feldman, Elliot J., and Michael A. Goldberg. 1987. Introduction. In Land Rights and Wrongs: The
Management, Regulation and Use of Land in Canada and the United States, edited by E. J. Feldman and
M. A. Goldbert. Cambridge, Mass: Lincoln Institute of Land Policy., p. 10.



the purposes of economic development (that benefits the public good). In the U.S., this
decision was viewed as a significant threat to the institution of private property rights.
Following the 2005 Supreme Court decision, 35 states passed legislation to prohibit
municipalities from utilizing their authority of eminent domain to take land from one
owner and transfer it to another for the purpose of promoting for economic

development.*®

The 1949 definitional change is also an important outcome to understand because of its
relative longevity. According to Argentine legal scholar Helio Juan Zarini, property did
not stop having a social function when the original language was re-affirmed with the
adoption of the 1956 constitution.* Despite the repeal of the 1949 Argentine
Constitution, the Civil Code was amended to remove the most liberal aspects of the
property rights definition included in the 1853 constitution. Furthermore, the 1948

Expropriation Law was in effect until 1977.

Interestingly, the institution of property rights has not been the focus of the large body of
research on Argentina. Rather, research has focused on the role of economic policies, and
on particular watershed moments in Argentine history. For example, Carlos Waisman in
Reversal of Development in Argentina identifies the 1943 coup as a critical juncture that

precluded other paths because it set in place a reorientation of the economy unlike

3 Todd, Walker F. 2009. Progress and Property Rights: From the Greeks to Magna Carta to the
Constitution. Economic Bulletin XLIX (11).

14 Zarini, Helio Juan. 1988. Analisis de la Constitucién nacional: Comentario exegético, origen, reformas,
concordancias y antecedentes. Expanded and updated second edition ed. Buenos Aires: Editorial Astrea del
Alfredo y Ricardo Depalma., pp. 88-9.



previous periods.™ The lack of attention by political scientists has prevented the
development of an adequate explanation for Argentina’s economic history. A clearer
understanding of the evolution of property rights is an essential piece to solve the

Argentine puzzle.

1.1. RESEARCH QUESTION, FINDINGS, AND THEORETICAL PERSPECTIVES
This dissertation has a dual purpose. The first is to contribute to ongoing efforts to

construct a coherent model or approach for explaining the evolution of institutions.™® The
second is to fill a significant gap in the literature on Argentina by developing a clear
understanding of the evolution of a single, complex, and extremely important economic

and social institution: property rights.

To achieve this purpose, the dissertation asks the following question: Why did the
institution of property rights evolve in Argentina from an absolute de jure guarantee of
private ownership in the 1853 Argentine Constitution to one in which property was
defined as having a social function in the 1949 Argentine Constitution? Answering this
question requires first examining the 1853 constitution’s definition of the institution of
property and then studying its evolution until the de jure change reflected in the 1949

constitution.’

15 Waisman, Carlos. 1987. Reversal of Development in Argentina: Postwar Counterrevolutionary Policies
and Their Structural Consequences Princeton: Princeton University Press. p. 88.

18 Tarrow, Sidney. 2007. Comparative Politics and Sociology: Love Lost and Regained. The Organized
Section in Comparative Politics of the American Political Science Association 18 (1):1-7.

7 The time prior to 1853 is included when relevant to the study. Relevance is determined by whether the
primary actors making decisions refer to the earlier events or institutions.



The 1853 Argentine Constitution guaranteed the right of all of its inhabitants (not limited
to citizens) to property (Articles 14, 17, 20), and specifically defined property right as

follows:

“Art. 17 — Property is inviolable, and no inhabitant of the Nation shall be deprived of it without
a judgment founded in law.”*®

In 1949, the Argentine Constitution was formally amended to define property rights as:

“Art. 38- Private property has a social function, and as a result will be subject to the
obligations that the law defines for the public good. It is incumbent on the State to govern the
distribution and use of land and intervene with the objective of developing and increasing its
productivity in the interest of the community...”*

The relevance of this historical outcome to the institution of property rights in Argentina
has been briefly examined above. Furthermore, many of the same battles between
agricultural producers and the predominantly urban population persist in Argentine
politics at the beginning of the 21 century.? Among the various rankings for property
rights, the Heritage Foundation’s Index of Economic Freedom rates Argentina as 20
percent free in 2009 because of the government’s inaction against, and de facto

acceptance of, protestors taking over private businesses.? The World Bank’s Doing

18 Zarini. is used for quoting the constitution. For this clause, see page 87. The Fifth Amendment of the
U.S. Constitution reads: “no person shall...be deprived of life, liberty, or property, without due process of
Ege law; nor shall private property be taken for public use, without just compensation.”

Ibid., p. 87.
2% |n March/April 2008, there was a confrontation between the President of Argentina, Cristina Fernandez
de Kirchner, and agricultural producers. In a series of speeches, the President sought to belittle agricultural
producers. A quote from one speech is indicative of this long-standing debate “farms generate wealth, but
industry with its value-added generates wealth and work, and this is what Argentines need.” Words by the
President on 31 March 2008. See [Accessed 3/1/2009:
http://www.casarosada.gov.ar/index.php?option=com_content&task=view&id=1849.]
2! This ranking is down from 30 percent in 2008. Index of Economic Freedom: 2009, Heritage Foundation.
[Accessed 3/1/2009: http://www.heritage.org/Index/country.cfm?id=argentina].



Business ranked Argentina as 90" for registering property, a key characteristics of

property rights.?

In spite of the importance of the institution of property rights to the country’s political
and economic development, direct research on property rights in the last 50 years in
Argentina is relatively limited and there are no adequate historical measures.* This has
restricted formal modeling and the ability to include property rights as a variable in
contemporary research methods that use the widely-accepted index of economic

freedom.?*

Existing research does not directly address this dissertation’s question. Scholars have
examined the evolution of property rights in one Argentine province or another.” For
example, Jeremy Alderman, a comparative historian, examined why there were different
kinds of development in the prairies of Canada and the pampas of Argentina between
1890 and 1914.%° He finds that the difference was in the distribution and use of land

(more diffuse in Canada than in Argentina), structured by different property relations

22 Doing Business 2009, World Bank. [Accessed 11/1/2008:
http://www.doingbusiness.org/economyrankings/].

28 Argentine scholars in the early 1900s conducted research and analysis on public lands, and their
relationship to the development of property rights.

2 sanz Villarroya, Isabel. 2009. Macroeconomic Outcomes and the Relative Position of Argentina's
Economy, 1875-2000. Journal of Latin American Studies 41:309-346. The author conducted a formal
model analysis of Argentina’s position relative to Australia and Canada, but concludes her article with the
caveat that the analysis could have been more rigorous if the index of economic freedom included property
rights, and identified this as an area for future research.

% Eidt, Robert C. 1971. Pioneer Settlement in Northeast Argentina. Madison: The University of Wisconsin
Press, Gallo, Ezequiel. 1976. Farmers in Revolt: The Revolutions of 1893 in the Province of Santa Fe,
Argentina. London: The Antlone Press: University of London, Taylor, Carl C. 1948. Rural Life in
Argentina. Baton Rouge Louisiana State University Press.

26 Adelman, Jeremy. 1994. Frontier Development: Land, Labour, and Capital on the Wheatlands of
Argentina and Canada, 1890-1914. Oxford: Clarendon Press.



regimes. ¥ He concluded that the larger lots in Argentina were not because of some
scheme by the elite.?® Rather conditions in Argentina made pastoral production more
lucrative (in the short-run). In contrast, the Canadian prairie was not particularly
attractive for those seeking a quick fortune. This observation is interesting, but the period
studied ends in 1914.

Major Findings

There are two major findings from my research that help explain the evolution of the
institution of property rights in Argentina. The first is that the process of change was
incremental and the result of a multitude of discrete reforms often made in response to
economic or social crises. The outcome was not the result of some “big bang’ or abrupt
break from the past. A theory of incremental change may explain how the institution

evolved, but it cannot explain why.

The second finding is that the concept of property as having a social function was not
new in 1949. The social function of property had been debated among political and
academic circles beginning in the 1910s. It emerged as the de facto condition of property
rights when political and economic actors believed in the bureaucratic capacity of the
Argentine national government to effectively enforce the concept.

Property Rights Evolved Incrementally

The 1949 Argentine Constitution’s de jure redefinition of the conception of private

property was an artifact of the de facto condition of property rights in Argentina. It

2" He defined the independent variable as property relations versus property rights to differentiate his work
from the dominant property rights approach that assumes utility-maximization and cannot explain irrational
outcomes. See pp. 11-13. Ibid.

%8 |bid., p. 261.



reflected the culmination of a multitude of incremental changes in policies that had led to
unintentional de facto consequences. The process of change began almost immediately
after the passage of the landmark 1876 Immigration and Colonization Act, and continued
during each type of political regimes: the oligarchs who controlled the political system
until 1916; the democratically-elected governments led by the Radicals (the first national
political party) between 1916 and 1930; the conservative restoration of the 1930s; and the
military and populist governments of the 1940s. The evolutionary process was not,
however, unidirectional. There are periods when private property rights were

strengthened and other periods when they were weakened.

There are three major historical periods, distinct from political regime, which define the
political process of institutional change. During the first period (1853-1907), there was a
general consensus that Argentine prosperity would occur through immigration and
colonization (frontier land settlement). Actors promoted changes in policies to increase
immigration and colonization, and achieve what was identified as the Alberdian
principle: to govern is to populate. This principle was not unique and can be linked to
Thomas Jefferson. Liberal thinkers of the mid-19™ century believed that the best policy

for public lands was to transfer them to private ownership, thereby providing benefits.?

Argentine political and economic actors looked to models in the United States, other new
settler countries, and Europe for guidance on policy. However, when adopting the U.S.
Homestead Act as model they could not accept the possibility of land speculation and

abuse. As a result introduced and enforced more conditions than those introduced in the

% Feldman, and Goldberg., p. 2.
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United States. In the implementation of the U.S. Homestead Act, to use the language of
Paul Gates, an American scholar of land settlement: there were “widespread and indeed
common violations of the spirit and even the letter of the law by land-hungry settlers,
land lookers, petty and large speculators and their agents, and cattle and mining

companies.”*

During this period (1853-1907), the changes in de jure and de facto conditions were
made when there was little disagreement with the importance of maintaining a private
property rights system that was liberally defined. It was a time during which the
dominant economic philosophy was laissez faire. Yet, during this liberal period, de jure
private property rights were curtailed: in 1882 by establishing the perpetual right of the
national government to public land even after transferred to a private owner in 1882; in
the early 1890s by revoking claims; and in 1907 by reserving for state-exploitation
petroleum fields. Political actors revoked claims established by previous governments
and added restrictions to the right of use to rectify what was perceived as a lack of honest
settlement and the inability of the bureaucracy to do anything about it. During the same
period, de facto property rights only marginally improved. A partial explanation can be
found in the unintended consequences of the legislative actions enacted to solve

inadequate land settlement by immigrants.

What followed was a period of transition (1908 until the mid-1930s). With increased

socio-economic instability, there was a shift in the perception of political and economic

%0 Gates, Paul W. 1996. The Jeffersonian Dream: Studies in the History of American Land Policy and
Development. Edited by R. W. Etulain, Historians of the Frontier and American West. Albuquerque:
University of New Mexico Press., p. 44.
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actors of the validity of the formula: immigration + colonization = prosperity. These
highly unstable years often led to ‘urgent’ or reactive policy choices to address social and
economic crises. Many of these changes had unintended consequences that further
undermined the institution of property rights. The clearest example of this was the 1921
law that retroactively (to January 1920) froze all rents, thereby infringing on the right of
owners to benefit from their property. The decision would initially be upheld (1922) and
then overturned (1925) by the Supreme Court. In a country that had a constitutional
tradition, albeit weaker than the United States, this action (and its reversal) became a

precedent for actions that would be taken in the 1930s and 1940s.

In spite of being a time of crisis, during the transitional period, de facto conditions
improved. The land market in the provinces expanded, thereby increasing the number of
owners, and there was an acceleration of the overall distribution of land (as measured by
the size of the plots). More public land was transferred to private use because of
improvements in the level of bureaucratic capacity and a shift in the type of distribution.
Yet, rather than transferring property through ownership to immigrant family farmers,
political actors expanded leasing of public lands. Consequently, although private use of
land increased—the original colonization policy had failed. The policy to people the
Argentine frontier with family farmers that owned and invested in their land would be
replaced. A new policy was needed to address the needs of a growing rural tenant class
that was subject to the perils of the agricultural cycle. When times were bad, social
agitation increased. Political actors reacted to uprisings with policy changes like the rent

freeze. So while one problem (land usage) was solved, another problem emerged.
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The shift to a new formula for prosperity was completed by the mid-1930s. During this
last period (1935-1949), the dominant formula for prosperity was economic
nationalism.*" The institution of property rights continued to evolve de facto during this
period in response to socio-economic crisis. The main difference between this period and
previous periods was a new awareness or perception of the bureaucratic capacity of the
government to protect the social/political function of property rights.

Improved Bureaucratic Capacity Enabled Institutional Change

The second major finding of this dissertation is that the improvement of bureaucratic
capacity and, in particular, the perception of political and economic actors of this
improved capacity helps explain why property rights were eventually redefined as having
a social function. The concept was introduced in the 1910s, but it was not until political
and economic actors believed in the capacity of the bureaucracy to govern that state-

ownership for the benefit of the social good was sanctioned as a viable alternative.

The clearest evidence of this shift can be found in the early history of petroleum
exploitation in Argentina. In 1907, a large deposit of petroleum was accidentally
discovered in the national territories when national government-paid workers were
drilling for water. The discovery presented the president a dilemma about what the
immediate action should be. The mining code established that mineral rights (not
specifically contemplating petroleum) were held by the national government (in the

territories) and the provinces. However, the state domain was limited to ownership and

*! Economic nationalism did not end in 1949, but continued until the late 1980s/early 1990s.
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precluded the government from commercial exploitation®. At a time of economic and
social crisis, the president immediately reserved (temporarily) the land surrounding the

discovery for national government exploitation.

Reserving the land was one thing. Being able to adequately drill and extract petroleum
required capital. The predominant model for capital investment in Argentina at that time
was that used to construct and operate the railways. It was a hybrid model of public and

private involvement in railway expansion.

The railway development model had emerged from a prolonged political process. There
were two stages of the debate: the role of the national versus provincial governments and
the role of the national government versus private interests. Effectively by the 1890s, the
railways were under national jurisdiction because the national government had the funds
to provide guarantees to foreign capital. The definition of the role for private capital was
more complicated. During the early years of railways development, the government
attempted direct financing and administration. Yet, after spending 43 percent of the
national government budget on construction, there were only 12,000 kilometers of
railways.* The banking crisis of the 1890s called into question the role of foreign capital.

Yet, in spite of the fear of foreign-involvement in the sector, actors chose foreign-

%2 The mining code did not specifically bar the state from exploiting petroleum and there was precedent
overseas for state exploitation.

% Bunge, Alejandro E. 1928. La Economia Argentina: Capital y Produccion. IV vols. Vol. II: Agencia
General de Librerias y Publicaciones., p. 139.
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ownership because of the lack of financial and administrative capacity of the national

government.*

By 1907, a haphazard accumulation of individual laws and decrees would be
consolidated in the Ley Mitre.* The 1907 law did not establish anything new. It codified
what had become de facto, and established the conditions of railway concessions and
ownership for 40 years (Set to expire in 1946/47). The law did not alter the concern
Argentine political actors had about accepting large scale foreign investment in key
sectors. Foreign investment was accepted as a necessity. The preference continued to be

for domestic control and capital.

It was within this context, that the question of petroleum policy dominated the political
agenda for next 25 years. Just like what had happened during the previous 25 years, there
were two questions: national versus provincial and public versus private. Immediately
after 1907 there was a temporary period of national government control. Yet, the
government did not have the bureaucratic or financial capacity and there would be
increased private claims. There was still only modest private production when direct
state-involvement was established through the creation (through decree) of YPF
(Yacimientos Petroliferos Fiscales or Public Petroleum Wells/Fields). Nevertheless, it
would not be until the conservative restoration in the early 1930s that de jure changes

were finally made by the national congress. The state-owned enterprise had, by that time,

% Lewis, Colin M. 1983. British Railways in Argentina: 1857-1914: A Case Study of Foreign Investment.
London: Institute of Latin American Studies, University of London., p. 192.

% Legislative and administrative actions included the national railways administration law in 1888,
individual railway contracts the 1890s, and the sale of public lines.
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proven itself to be capable of exploiting petroleum. The decision to permit the
government (provincial or national) to legally exploit commercially petroleum was
embraced by nearly all major political and economic actors. It was possible because of

the positive perception of these actors of the capacity of the bureaucracy.

By the 1940s, a new dominant formula for prosperity had emerged. Political and
economic actors no longer believed that success was only assured by providing incentives
to immigrants and colonizing the national territory. Instead, prosperity or success was
defined by social and economic stability. Instead of immigration and colonization, it was
believed that industrialization based on economic nationalism was the formula for
prosperity. There were more industrial than agricultural workers. World agricultural
markets had become unstable due to the war,* and the country would experience its

second military coup in 1943.

In 1943, General Juan Perén emerged as a new political leader (a member of a group of
generals). Among his supporters, his interventionist policies were credited with
industrializing the country and revolutionizing property rights for the poor. In the
literature his rise has been interpreted as a moment that directly defined Argentina’s
political history and it is argued that these events still affect contemporary politics.*’

These conclusions are only partially true.

% For example, a 1942 treaty had to be signed between Argentina, Australia, Canada, the United States and
the United Kingdom that regulated wheat production. Executive Agreement Series 384. 1944.
Memorandum of Agreement between the United States of America, Argentina, Australia, Canada and the
United Kingdom: United States Government Printing Office.

%7 Collier, Ruth B., and David Collier. 1991. Shaping the Political Arena. Princeton: Princeton University
Press. They cite several in the literature making such a claim.
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The reform of the expropriation law in 1948 was perhaps one of the most consequential
de jure reforms of the institution of property rights. It was passed when Perén was
president, but the conditions for its passage predated Perdn. Reforms of the expropriation
law had been introduced and seriously considered in 1940. Its final acceptance was the
result of general outrage among actors about the cost of purchasing the foreign-owned
(primarily British) railways. The purchases occurred for a variety of reasons, not least of
which was the unprofitability of the railways and the predetermined time (established in
the Ley Mitre) to renegotiate the contracts. The high cost of these transactions provided a
clear justification for the government to put at its disposal other methods for securing
private property. The logic was not dissimilar to the 1882 colonization law that reserved
the perpetual right of the state to public lands for railways. The 1948 reform was an
antecedent to the definitional changes to property rights that would be incorporated into
the rewriting of the constitution. The outcome cannot be explained only by explaining the

rise of Peron.

Theoretical Perspectives

This dissertation traces the transformation of the institution of property rights from one
based in liberalism to a conception of property rights that while not eliminating
individual rights, added restrictions to the exercise of such rights for the purpose of the

social good.

Most literature on Argentina has utilized either a *big bang’ explanation or critical

juncture framework that emphasizes the role of a single man (Juan Perén) who had lived
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in Germany and wanted to emulate fascist Europe as the defining moment for different
outcomes in Argentine history. The closest example to address the question of property
rights is a multi-country comparison of labor policies by Ruth Collier and David Collier.
They conclude that “Perdn’s political agenda must be seen in the context of growing
concern with the “social question” and the issued linked to that concern: class conflict
and the role of the state in mitigating such conflict, fear of revolution in the face of the
growing influence of the Communist sector of the labor movement, and also, to some
degree, a genuine concern for the poor.”*® For Waisman, the policies introduced in the
1940s of radical protectionism for industries and corporatist policies by Perén defined the
trajectory of the economy in the long run.* Similarly, Ben Ross Schneider concludes that
“a decade of Peronist government would decisively alter the trajectory of Argentine
associations, transform business organizations, and deepen economic cleavages that
would continue to thwart efforts at encompassing collective action for decades
afterwards.”* Luigi Manzetti’s acknowledges that “many scholars agree that Argentina's
socioeconomic decline and political instability can be traced to the very nature of its
political system;” begins his study in 1930; and emphasizes that it was during the Perdn

period that things changed. **

In contrast, the theoretical literature of property rights derived from New Institutional

Economics (NIE) suggests that the outcome examined in this dissertation was

%8 bid., p. 332.

% Waisman., p. 119.

%% Schneider, Ben Ross. 2004. Business Politics and the State in Twentieth-Century Latin America. New
York: Cambridge University Press., p. 177.

! Manzetti, Luigi. 1993. Institutions, Parties, and Coalitions in Argentine Politics. First ed. Pittsburgh:
University of Pittsburgh Press., p. 3.
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predetermined by Spanish colonialism.*> For example, Douglass North has argued that
Anglo-institutions are correlated with better economic performance in the long run.* If
this was the case then no change or variation among countries with different origins can
easily be explained. Quantitative analysis fails to support North’s hypothesis. Kenneth
Sokoloff and Stanley Engerman who include Argentina in their sample, conclude that
there is not a strong correlation between national heritage and economic performance.*
This negation of the North hypothesis, as applied to Argentina is powerful. Nevertheless
the myth of the different colonial histories explaining Argentina’s political and economic
trajectory, and indirectly, its institutional development, remains. The myth of the
importance of the type of colonial institution is likewise found in the literature on African
colonialism. In defense of new institutional theories, Kathryn Firmen-Sellers concluded
in her comparative analysis of British and French colonial institutions in Ghana and the

Ivory Coast that differences in rule mattered.*

This dissertation refutes these two theoretical perspectives as unsatisfying and not
particularly useful for explaining the evolution of the institution of property rights in
Argentina. Both depend on interpretation of correlation versus causality. The
explanations that center on Perdn assume that since he was the president who enacted

changes in the late 1940s he is the cause of the change. This logic ignores the proceeding

%2 North, Douglass. 1990. Institutions, Institutional Change, and Economic Performance. New York:
Cambridge University Press.

“® Argentina is not included in his study specifically. lbid.

* Sokoloff, Kenneth L., and Stanley L. Engerman. 2000. History Lessons: Institutions, Factor
Endowments, and Paths of Development in the New World. Journal of Economic Perspectives 14 (3):217-
232.

** She differentiates between new institutional theories and African studies. African studies has rejected this
argument. Firmin-Sellers, Kathryn. 2000. Institutions, Context, and Outcomes: Explaining French and
British Rule in West Africa. Comparative Politics 32 (3):253-272., p. 269
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years of institutional change. The reverse but similar problem of logic is reflected in the
colonial legacy theory. It assumes that the distinct colonial legacies explain the difference
in outcome. This logic ignores that institution of property rights was substantially
changed de jure in the 1853 constitution. At any point of time in the 1890s, 1910s, 1920s,
1930s and 1940s the institution of property rights was not the same as the colonial or

post-colonial period. The outcome was not predetermined.

Instead of an explanation that is based on a correlation, we need an approach that traces
causality. This dissertation finds that the institution of property rights changed
incrementally from 1853 to 1949. The outcome was a gradual transformation of the
institution. The institution of property rights was changed through a political process of
choices about public land, railway, and petroleum policy. Property rights are a type of
institution that governs actors operating in the political economy. Property rights are a
bundle of rules, formally and informally constructed that are generally followed by
actors, enforced by the state, and establish mutual obligations for actors and the
government.“® The institution of property rights is highly contingent on the political
process and policies that govern the allocation of resources and rights. Here, a policy is
defined as a choice from among options of a course of action that is generally made in the

political arena.*” Choices about policies whether laws or regulations is one of the means

“® This is a composite definition from Douglass North, Peter Hall, and Streeck and Thelen. See Thelen,
Kathleen, and Sven Steinmo. 1992. Historical institutionalism in comparative politics. In Structuring
Politics: Historical Institutionalism in Comparative Analysis, edited by S. Steinmo, K. Thelen and
Longstreth. Cambridge: Cambridge University Press., p.2.

* Parsons, Wayne. 1995. Public Policy: An Introduction to the Theory and Practice of Policy Analysis.
Northhampton: Edward Elgar Publishing Limited.
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by which institutions that govern the economy are modified.“® Another, less common

way is through constitutional reform.

As will be further examined in Chapter Two, there are two basic approaches to
explaining institutional design and change: positivist and evolutionary. This dissertation
utilizes the word evolution in its title to reflect the prevalence of a spontaneous approach
for defining the institutional characteristics of property rights in this case. This is not to
say that actors play no role, or that there are not elements of intentional design. Rather the
approach is that institutions (especially those as complex as property rights) do not
evolve and change through one act. There are gradual changes that affect de jure and de
facto conditions of institutions. Intentional changes in the institution (for example the
1949 constitution) are the easiest to observe and may appear abrupt. It is for this reason
that a legal positivist view of institutional change seems credible. However, the empirics
of this case suggest that the 1949 Argentine Constitution was not an abrupt break from
the past, but rather a codification of what had become the de facto reality of property

rights.

There is no existing theoretical framework that can fully explain the evolution of property
rights in Argentina. There are fragments of approaches or theories that may be applied.
The most promising tools originate from Kathleen Thelen’s work that emphasizes that

transformative institutional change is not contingent on a ‘big bang,” and therefore,

“8 Eggertsson, Thrainn. 1996. A note on the economics of institutions. In Empirical Studies in Institutional
Change, edited by L. J. Alston, T. Eggertsson and D. North. New York: Cambridge University Press., p.
21.
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change can be endogenous. “° Institutional change can occur without an exogenous shock
that abruptly causes change. Her work has inspired research on institutional change in

political science.

With Wolfgang Streeck, Thelen published a compendium of works that focused on
explaining institutional change during the period of liberalization in advanced political
economies in the 1980s and 1990s.*° Streeck and Thelen present a three-part framework.
The first part differentiates the process of change from the result of the change. In the
former there are two processes: incremental and abrupt. There are two results from
change: continuity and discontinuity. Abrupt change that is discontinuous is what we
would consider a revolutionary change. This type of change is when there is a breakdown
or replacement of the institution. Streeck and Thelen are proposing an alternative to
thinking of change in this way, by arguing that there can be transformative change that
happens incrementally.>* The empirics of this case suggest that the process of change was

incremental and the result that was discontinuous.

The purpose of their book is to focus on explaining gradual transformation that occurs
when the process of change is incremental and the outcome is discontinuous.** Thelen’s

own earlier work had already provided clear arguments against all change occurring

*° See Kathleen Thelen’s work: Thelen, Kathleen. 2003. How Institutions Evolve: Insights from
Comparative Historical Analysis. In Comparative Historical Analysis in the Social Sciences, edited by J.
Mahoney and D. Rueschemeyer. New York: Cambridge University Press, Thelen, Kathleen. 2004. How
Institutions Evolve: The Political Economy of Skills in Germany, Britain, and the United States, and Japan.
Edited by M. Levi, Cambridge Studies in Comparative Politics. New York: Cambridge University Press.
%0 streeck, Wolfgang, and Kathleen Thelen, eds. 2005. Beyond Continuity: Institutional Change in
Advanced Political Economices. New York: Oxford University Press.

%! Streeck, and Thelen. Introduction., p. 8.

52 1hid., p. 9.
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because of some ‘big bang.” The rationale for this focus is the need to ‘move beyond the
punctuated equilibrium models’ that have dominated the literature.>® This is appealing as
an objective and one that is in agreement with the facts of the Argentine case.
Unfortunately, this interest of moving beyond equilibrium models is contradicted

(partially) in the second part of the framework.

They concluded that fundamental change is not dependent on an exogenous shock.
Rather it can occur when “a multitude of actors switch from one logic of action to
another.”* The ‘logic of action,” taken from one of the chapters in the book, is defined as
the ‘general orientation’ of actors and operates like a meta-rule.>® Unfortunately, there is

not any further development of this concept in the book.

The second part of their framework focuses on explaining the concept of institutions as
regimes.* The merit of this conception of institutions as regimes, they argue, is it directs
attention to important sources of change. The source (or cause) of institutional changes is
the gap that always exists between “the ideal pattern of a rule (after its enactment) and
the real pattern of life under it” and as a result there is a continuous demand for
adjustments.®” The ideal pattern is established by the rule maker and the real pattern
determined by the rule taker. The implication of this assumption is worrisome. It suggests

that rule makers are seeking equilibrium. In other words, those that make rules are

%% 1id., p. 9.

** 1bid., p. 18.

%° Deeg, Richard. 2005. Change from Within: German and Italian Finance in the 1990s Ibid., edited by W.
Streeck and K. Thelen. New York: Oxford University Press.

% Jtalics utilized by Streeck and Thelen.

%" Streeck, and Thelen. Introduction., p. 14.
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constantly looking at the gap between the rules they make (the ideal) and the reality.
They are seeking to eliminate the gap. This implies that the ideal should equal the real

pattern. This sounds very much like an argument based on a punctuated equilibrium.

Streeck and Thelen identify four factors in the relationship between the ideal and real
patterns that are interesting and not particularly disputable: rules are subject to
interpretation; rule makers are subject to cognitive limits; there is a tendency to test the
boundaries of rules; and there are limits to the ability of rule makers to enforce the rules.
All of these factors are similar to Charles Lindblom’s arguments for why policy change is
predominantly an incremental process.*® For Lindblom this is not a negative attribute of
policymaking, but rather a valuable process that recognizes the cognitive limitations of
decision-makers when faced with complex problems. Unfortunately, Streeck and Thelen

do not fully integrate these factors into all components of the framework.

The third part of the framework is the central purpose of the book, which is to present
empirical cases illustrating the five types of gradual institutional transformation. The five
types are: displacement, layering, drift, conversion, and exhaustion. As categories of
incremental change they are useful, and it could be argued that the process of changing

property rights in Argentina exhibited characteristics of all of these types.

%8 Lindblom, Charles E. 1950. The Science of Muddling Through. In Public Policy Theories, Models, and
Concepts: An Anthology, edited by D. C. McCool. Upper Sadle River, NJ: Prentice Hall.
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Briefly, displacement is when there is a slow emergence of a subordinate institution
relative to dominant institutions.> An example used is the emergence of British neo-
liberalism over Keynesianism that had weak foundations.® This type of institutional
change implies that there is a latent institution that wins because of defection by actors. In
contrast, layering occurs when there is a partial renegotiation of some elements of a given
institution.®* This can include adding new institutional arrangements to existing
institutions.® The result is that the existing institution changes. The example used in
Beyond Continuity is Jacob Hacker’s work on the introduction of the 401(K) and IRA in
the United States to demonstrate the layering of new characteristics within the confines of
existing institutional arrangements that transformed the existing pension-based system
into a voluntary system.®® Hacker argues there is intention on the part of the actors in this
case. Indeed, in the policy arena the layering of new conditions are most likely
intentional. However, it is unclear if relationship between a policy and an institution like
property rights is always known. Therefore, it is possible that institutional change through
layering might be unintentional as well. Thelen identifies layering as a type of
evolutionary change that is pervasive.* Yet, it is the most unpredictable because de jure
layering tends to be very contingent on policy implementation because it is adding
conditions rather than changing comprehensively an institution. Therefore, when new

conditions are added to existing institutional arrangements as part of a renegotiation, this

%% All definitions are taken from the table on page 31. See Streeck, and Thelen. Introduction.

% Crouch, Colin, and Maarten Keune. 2005. Changing Dominant Practice: Making use of Institutional
Diversity in Hungary and the United Kingdom Ibid., edited by W. Streeck and K. Thelen. New York:
Oxford University Press.

%1 See Thelen. How Institutions Evolve: Insights from Comparative Historical Analysis., p. 225.

62 Streeck, and Thelen. Introduction., p. 31.

8% Hacker, Jacob S. 2005. Policy Drift: The Hidden Politics of US Welfare State Retrenchment Ibid., edited
by W. Streeck and K. Thelen. New York: Oxford University Press.

% Thelen. How Institutions Evolve: Insights from Comparative Historical Analysis., p. 228.
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raises the importance of bureaucratic capacity. Legislation enacts the policy. However, in
implementation the regulations as established by and implemented through the
bureaucracy are essential. Therefore, either by deliberative obfuscation or due to lack of
capacity, what the bureaucracy does to implement these new institutional arrangements

cannot always be predicted.

Two of their types of institutional change emphasize that institutional stability cannot be
assumed. Institutional change that is characterized as drift is defined as neglect of the
maintenance of the institution when external changes threaten its existence. The other is
exhaustion, which is defined as the withering away of an institution over time under new
pressures that were not conceived at the time the institution was created. When applied to
property rights, these types must be limited to explaining a particular type of property

ownership, i.e. private property rights.

The fifth type of institutional change—conversion—is the one that received the most
attention in Thelen’s earlier work and is the most developed theoretically.®® Conversion is
defined as the redeployment of an institution for a new purpose. An institution may be
converted or redirected through political contestation. Political contestation occurs
because of the gaps between the ideal and real. These gaps might be caused by the
unintended consequences caused by the cognitive limits, the fact that the original policy

is most like the result of political compromise, actors are strategic and interpret the rules

% bid, Thelen. How Institutions Evolve: The Political Economy of Skills in Germany, Britain, and the
United States, and Japan.
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as they best serve them, and as Paul Pierson argues, time matters.® In Argentina, there
are several examples of when actors converted colonization policy so that it was suited

for new purposes, which in turn changed the purpose of property rights.

Although promising, the theoretical framework developed by Streeck and Thelen and
their collaborators is not complete nor can it be used as is for the study of the institution
of property rights in Argentina. The example of conversion is well-explained, but the
other mechanisms of change are less developed. As such, | propose a framework that
adds a greater level of specificity for explaining why the incremental changes in the

institution of property rights in Argentina occurred.

1.2. INSTITUTIONAL CHANGE FRAMEWORK FOR PROPERTY RIGHTS
This dissertation explains the process of change in the institution of property rights in

Argentina from 1853 until 1949. The outcome is the result of a multitude of incremental
changes in related policies. To understand why these changes were made, | advance a

two-part theoretical argument.

The first part contends that the type of change in the de jure conditions of the institution
of property rights can be explained by the perceptions of the status of the dominant
‘formula for prosperity’ by political and economic actors, the status of socio-economic
conditions, and the level of bureaucratic capacity. The formula for prosperity is an
adaptation of the concept of the ‘logic of action’ examined above. It serves as the ‘meta

rule’ for policy.®

% Streeck, and Thelen. Introduction., pp. 26-27.
7 1bid., p. 18.
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The second part is that de jure and de facto conditions of the institution of property rights
are affected differently. For the de jure conditions, the perception of political actors is the
variable with the most influence. As the perceptions change in the face of socio-economic
conditions, the actors make different choices that will in turn affect the institution. In
contrast, de facto conditions are largely susceptible to the unintended consequences of the
de jure changes and the law of limited cognitive ability. In the policy literature, Charles
Lindblom is recognized as the scholar who linked limited knowledge of the social world
with the problem of policy making. He concluded that a policy-maker can only really
expect that policies partially achieve the desired outcomes.®® Yet, in most cases political

actors (politicians) act in a different sphere whereby outcomes are assumed.

Part 1: Formula for Prosperity and Institutional Change

The basic mechanism for de jure change is actor-centered. Political and economic actors
are constantly re-evaluating the formula for prosperity. Since de jure changes are made in
the legislatures or the executive branch for the purposes of the framework these actors are
defined as the elites. The term prosperity is used to be able to be generalized across
countries.® The formula can change over time. It is the reference point that actors utilize
to access policies and discrete actions. Consequently, the constant re-evaluation process
is heavily influenced by perceptions and available information. Within these cognitive
limits, actors make choices about institutional design and reforms. When there is general
stability, new policies will be enacted to support the formula. This is part of the

explanation for institutional complementarities found in the literature focused on more

% Lindblom., p. 153.
% In the case of Argentina, prosperity was measured relative to the United States and included not only
economic well-being but also social equity.
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economically advanced countries.” In contrast, sub-optimal reforms are more likely to
occur either during periods of social or economic instability, or when actors perceive that
the formula of prosperity is unsuccessful. The level of discontinuity post-reform is
expected to be greater when there is more than one problem to solve. The choices actors
make in respect to the reform is heavily conditioned by their capacity (through the

governmental bureaucracy) to control the implementation of the policy reform.

Table 1.1 illustrates that when elites perceive that the dominant formula of prosperity is
successful and there is social stability not many de jure changes in property rights are
likely to be adopted. This does not rule out de facto changes. If elites believe there is
insufficient success they will tinker with policies that are more akin to the layering effect
on the institution. Under the same circumstances, when faced with social instability

(thereby impeding success), elites are likely to utilize a conversion mechanism.

Table 1.1. Theoretical Perspectives: Formula for Prosperity & Social Conditions during
times of Economic Stability

Society*
Status Social Stability Social Instability

= Il

= |

o Elites Perception=Success - . yering

a P Limited de jure changes Layerin . of de jure rules or
£ Repression of social unrest
k]

S | Elites Perception=Insufficient 1l \Y

5 Success or Failure Layering of de jure rules Institutional Conversion

*Rural and Urban Society Can Have Distinct Status

A similar structure exists for economic outcomes as examined in Table 1.2. The

difference is in quadrant Il. In the case of social instability and elite acceptance of the

" Hall, Peter A., and David Soskice, eds. 2001. Varieties of Capitalism: The Institutional Foundations of
Comparative Advantage. New York: Oxford University Press.
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conditions of the formula of prosperity, repression (violent or otherwise) is a likely
outcome. In contrast, if there is an economic crisis there will be an attempt to reinforce

the existing policies or formula.

Table 1.2. Theoretical Perspectives: Formula for Prosperity & Economic Outcomes
during times of Social Stability

Economic Outcomes*

Growth* Economic Crisis

= Il

o . . I

g Elites Perception=Success Limited de jure changes Layerifng: Reinforce existing
& ormula through

e

< | Elites Perception=Insufficient Il v

% Success or Failure Layering of de jure rules Institutional Conversion
LL

*As defined by the existing formula.

The third basic configuration is related to bureaucratic capacity (see Table 1.3). There is
limited scholarship that focuses on bureaucratic capacity as an independent variable in
the study of institutions. Part of the explanation for this is that in the study of institutions
there is often a problem with the unit of analysis. Organizations and institutions are often
treated as one and the same. According to Charles Perrow, a bureaucracy is complex
organization that is a tool to bundle resources and people to achieve a particular
purpose.” A governmental bureaucracy often serves as the external enforcer of an
institution, and consequently its capacity is critical to the conditions of the institution.
Table 1.3 presents the potential de jure outcomes with differing levels of bureaucratic

capacity during times of social and economic stability.”

™ Perrow, Charles. 1986. Complex Organizations: A Critical Essay. New York: McGraw-Hill, Inc., p. 11.
"2 There might be a similar table for provincial level capacity. In this dissertation, the scope is limited
primarily to change at the national level.
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Table 1.3. Theoretical Perspectives: Formula for Prosperity & Bureaucratic Capacity

during times of Social and Economic Stability

National Bureaucratic Capacity

Improving/Strong

Weak/Lack of Resources

Formula for Prosperity

Elite Perception= Success

I
National Government able to
effect desired de jure
changes

Multiple-power centers and
limited de jure change

Elites Perception= Insufficient
Success or Failure

Il
de jure institutional change
that utilizes the bureaucracy
as part of the solution

v
Fear of instilling additional
authorities: Layering in times

of stability / Displacement in
times of instability

Utilizing this theoretical framework, there are multiple permutations that can then be

identified to explain different types of changes. Social and economic stability are fairly

regular occurrences if we consider history. In Table 1.4, it is assumed when faced with

both social and economic instability it is unlikely that elites will perceive the formula for

prosperity to be successful, so this possibility is excluded. Box IV in Table 1.4 under

these circumstances is when we get revolutionary-like change.

Table 1.4. Theoretical Perspectives: Politics of Crisis and the Formula for Prosperity

Social and Economic Instability

Bureaucratic Capacity
Improving/Strong

Weak/Lack of Resources

Formula for Prosperity

Elites Perception= Insufficient
Success

Institutional Conversion for
purpose of desired results

Il
Institutional Displacement

Elites Perception= Failure

Il
de jure institutional drift that
utilizes the bureaucracy as
part of the solution

v
Adjust Formula of Prosperity

Institutional Change (perhaps
Exhaustion) from Above or
Below
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As a tool for social/political objectives, the capacity of the bureaucracy to implement
policies is logically important. Its function as a determining factor was illustrated by
Theda Skocpol in her work on social revolutions in agrarian countries. She concluded
that the social revolutions only “became possible only through the administrative-military

breakdown of the pre-existing states.”” Otherwise, the existing order might have held.™

The first part of this framework explains the factors that lead to different types of
institutional change. A second part is needed in order to fully explain the evolution of the

complex institution of property rights.

Part 2: Conceptualizing de jure and de facto property rights

The Streeck and Thelen framework recognizes that there is a difference between the ideal
and the real conditions of institutions. Yet, predicting de facto conditions is much more
difficult to model because the quantity and complexity of the causal factors is beyond
specification. To address this complexity, | introduce a slightly modified conception of
the differences between de jure and de facto conditions in this dissertation. The gap
between the two is not the source from which “change can emanate.”” Rather, they are
two parts of the dependent variable:
e De jure conditions are considered those that are governed by legislation,
regulations and the constitution. These conditions change as predicted in part 1 of

this framework.

"8 Skocpol, Theda. 1979. States and Social Revolutions: A Comparative Analysis of France, Russia and
China. New York: Cambridge University Press., p. 287.

™ lin 1853, the first year of the period examined in this dissertation, the three conditions of Box IV were
present. In 1853, provincial political and economic actors were dissatisfied with the land laws and customs
laws imposed by Buenos Aires because they prevented them from prospering. The provinces then utilized
the only recourse available to them—military force—to convert the system of governance and property
rights through the enactment of the 1853 Constitution.

"> Streeck, and Thelen. Introduction., p. 19.
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e De facto conditions are those that reflect how property is distributed and owned.
For example, if half of the land is owned by the state then the de facto conditions

are closer to state ownership.

Changes in the de facto conditions of the institution of property rights are much more
difficult to observe and measure. To a certain extent natural land settlement is defined by
structural factors such as demographics and available natural resources. There are a
multitude of examples of how structural variables can affect the de facto conditions of
property rights. Demographic changes can cause different settlement patterns. For
example, in Argentina, immigrants settled in the cities rather than the rural areas. This in
turn led to the de facto condition that public lands remained public. Yet, structural factors
only offer part of the explanation. The capacity of the bureaucracy to implement an

agreed upon policy can be decisive in determining the de facto conditions.

In the next section, | introduce the early history of the evolution of property rights in
Argentina to provide an understanding of origins of the de jure conditions and the

structural factors that influenced the de facto conditions.

1.3. EVOLUTION OF PROPERTY RIGHTS IN ARGENTINA
The evolution of property rights in Argentina was the result of a gradual, complex

political process occurring during a period of more than 90 years (1853-1949). In the case
of a new world country like Argentina or the United States, the institution of property

rights is inextricably linked to immigration and colonization policies.
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Origins of the Concept of Property Rights
The institution of property rights has both social/political and an economic/material

dimensions. During the enlightenment, property and property rights were an important
area of study for political theorists. For example, among his political writings, one of
Argentina’s founding fathers Juan Bautista Alberdi analyzed rights to be guaranteed in
the 1853 Argentine Constitution (for which he provided much of the intellectual
foundation), and wrote that government should guarantee: freedom, equality, property,

security, and [educational] instruction.’™

For Alberdi, the guarantee of property had two aspects, one was social or political, and
the other was economic or material.”” The social or political aspects of property rights
have been theorized using a rights-based approach, in which property is considered to be
a general right for all (from a Hegelian tradition) or a special or contingent right
differentiated by an individual’s actions (from Locke)."” Politics, in turn defines the

system for allocating property rights.”

The economic/material aspects of property rights have driven most of the recent study of

property rights. This emphasis has existed for the last 100 years despite efforts to

"® See Chapter Two entitled ‘Protected Rights and Guarantees for the Production’ in Alberdi, Juan Bautista.
1854. Sistema econdémico y rentistico de la confederacion argentina, segun su constitucion de 1853, edited
by J. V. Gonzalez. Buenos Aires: Liberia <<La Facultad>> de Juan Roldi., p. 24

" bid., p.33

"8 A rights-based argument according to Jeremy Waldron “is an argument showing that an individual
interest considered in itself sufficiently important from a moral point of view to justify holding people to be
under a duty to promote it.” See Waldron, Jeremy. 1988. The Right to Private Property. 3, reprint,
illustrated, revised ed. Oxford: Clarendon University Press., p. 3.

™ This is how Waldron characterizes Rawl’s view “that the question of private or collective ownership of
the means of production is a question of practical political judgment not a matter for a theory of justice.”
See lbid., p. 14.
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advocate for social/political objectives.® The approach that emphasizes the material
dimensions of property rights assumes that in the absence of a world of Robinson
Crusoe:“[pr]operty rights are an instrument of society and derive their significance from
the fact that they help a man form expectations which he can reasonably hold in his
dealings with other.”®* In economic terms, the function of property rights is to “guide

incentives to achieve a greater internalization of externalities.”®

NIE has been the subset of the economics discipline that has been most concerned with
property rights. North’s work with Robert Paul Thomas identified (for the case of
Western Europe) the cause for the emergence of property rights—as ‘scarcity relative to
society’s wants.”® Their argument is that the institutional arrangements we understand
today as the protection of property rights were established when the benefits of their
creation exceeded their cost. If the cost of protecting property rights exceeds the benefits,
the argument follows that these institutional arrangements would not emerge. If there is
an abundance of land then we should not expect to observe private property rights

systems.®

8 For example, during a symposium on public lands in New Mexico in 1947 all of the authors had to
present arguments for why social or political concerns should be considered when defining public land
policy. See Division of Research of the Department of Government. 1947. Symposium on the Public
Lands. Albuquerque: University of New Mexico.

8 Demsetz., p. 347.

8 bid., p. 348.

8 North, Douglass, and Robert Paul Thomas. 1973. The Rise of the Western World. Cambridge: University
Press., p. 19.

8 While in Argentina not all of the vast land was amenable to agriculture, in the late 1800s there was
nevertheless a surplus of land when considering population density and the land settlement patters of other
new countries.
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The Argentine case calls into question some of the general assumptions of the NIE
explanation of the origins of property rights. Private property rights were defined in the
1853 constitution for the purpose of achieving the Alberdian (social or political) goal: to
govern is to populate. This social/political goal depended on attracting immigrations and
having them populate the frontier. The Alberdian project is often linked to the
Jeffersonian project in the United States. It is for this reason that the study of Argentine

property rights must begin with a brief historical review of land in the new world.

Property Rights and Land in the New World
In 1853, Argentina was a young country. It inherited the economic history and

institutional legacies of its colonial power, Spain, and would be heavily influenced by

Italy (being the source country for a plurality of the immigrants) and England.®

At the time of independence and through the nineteenth century, the distribution of land
relative to population in Argentina was far different from the conditions leading to the
rise of land rights in Western Europe. Using the terminology of Dan Slater and Erica
Simmons, the Argentine case (like that of other new countries such as Australia, Canada,
New Zealand, and the United States)® had a different critical antecedent—Iland was

plentiful and the density of the population was low.®’

8 An example of the institutional legacy is that during the colonial period property was considered to be for
the exclusive use of the King, and could be distributed and enforced with land titles by the King.

8 Argentina is often differentiated from these other new countries because of the institutional legacy of
being a Spanish colony. However, the constitution and many of the institutions that were designed by the
founding fathers were modeled after those in the United States. Furthermore, England had a significant role
in the economic development of the country and became a main trading partner.

8 Slater, Dan, and Erica Simmons. 2008. Critical Antecedents and Informative Regress. Qualitative
Methods: Newsletter of the American Political Science Association Organized Section for Qualitative and
Multi-Method Research 6 (1):6-13.
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These historical differences affected the de facto conditions of land distribution. Most of
the land was not occupied or in use. This basic relationship was the same in Argentina as
in the United States and other new world countries. When considering the impact of the
difference between Europe and the new world countries, Thomas Jefferson wrote: “In
Europe the object is to make the most of their land, labor being abundant; here it is to

make the most of our labor, land being abundant.”®

The United States and Argentina sought to change the de facto conditions of land
distribution through activist policies that encouraged immigration and land settlement of
‘unoccupied’ land.®® After independence, both countries had to either accept or transform
the institutions of land ownership that had been established by the colonial power.* In
Argentina this meant accepting or revoking the large territorial concessions the Spanish
Crown had granted.®* At the time of independence with a total estimated population of
only 527,000 (representing nearly six square kilometers per person),® there were still

significant tracts of land that had not been put to use or settled.

Like Argentina, before the U.S. obtained its independence, the British Crown held

sovereignty over and ownership of the land of much of the territory that would become

8 Hibbard, Benjamin Horace. 1924. A History of the Public Lands. New York: Macmillan., p. 544.

% In the United States the land may have been occupied by Native Americans but this was not considered
occupation. In Argentina there was a similar phenomenon although not to the same extent.

% Australia, Canada, and New Zealand are excluded from this comparison because they were not fully
independent from the United Kingdom.

°! See Diario de las sesiones de la Camara de Diputados (hereafter CD), 1895, Vol. 11, 5 November 1895,
p. 412. Deputy Varela made the point that these land concessions would be understood by many as the
foundation of the latifundio, and be used by political leaders in the 1940s (Juan Perdn) to strengthen
populism.

%2 Based on calculation of total land area of nearly 3 million square kilometers and a population figure from
Sanez Quesada, Maria. 2001. La Argentina: Historia del Pais y de su Gente. Buenos Aires: Editorial
Sudamericana.
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the early states. This right was challenged by Thomas Jefferson based on views of John

Locke®® when he wrote that:

“From the nature and purpose of civil institutions all of the lands within the limits which any
particular society has circumscribed around itself, are assumed by the society, and subject to
their allotment only. This may be done by themselves assembled collectively, or by their
legislature to whom they may have delegated sovereign authority: and, if they are allotted in
neither of these ways, each individual of the society may appropriate to himself such lands as
he finds vacant, and occupancy will give him title.”%*

In this statement, Jefferson established the concept of public lands, the right of the
legislature to distribute lands, and the right to occupy public lands by the individual. This
would become known as the Jeffersonian project. Like the United States, the 1853
Argentine Constitution granted the legislature broad authority to provide for the use and
distribution of the public lands (Article 67.4). Furthermore, the constitution provided for
prosperity of the country through, among other actions, colonization of public lands
(Article 67.16). The final text did not prescribe how the land would be distributed. This

left the legislature to enact policies to distribute public lands.

As such in both countries, the political process for establishing a system for distributing
the land was slow. The passage of the Homestead Act of 1862 in the United States took
more than ten years of debate and political compromise. According to Benjamin Hibbard,
the origin of free land grants was the generally accepted principle of land donations that

dominated the French and Spanish colonial systems.®

% These views were considered in the drafting of the 1853 Argentine Constitution.

% Jefferson was quoted by Paul W. Gates in Gates, Paul W. 1968. History of Public Land Law
Development, Public Land Law Review Commission: U.S. Government Printing Office.

% Hibbard., p. 347.
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Argentina adopted the U.S. concept of property and modeled its 1853 constitution after
the U.S. Constitution.*® Argentine political actors sought to emulate the U.S. Homestead
Act when it passed similar landmark legislation in 1876. Both countries enacted reforms
to the Homestead Act to address various unintended consequences. Yet, the outcomes for

the institution of property rights quite different.

Changes in de jure and de facto Property Rights in Argentina: 1853 to 1949
In 1853 there was a gap in the de jure and de facto conditions of the institution of

property rights in Argentina. The de jure conditions in the constitution provided for
nearly absolute private property rights. Yet, the de facto conditions of private property
rights were limited because the distribution of land (large tracks of absentee owners in the

fertile plains) still followed the patterns of the colonial and post-colonial era of elites.

Between 1853 and 1949 there were hundreds if not thousands of incremental reforms
related to land use and property rights. There are no historical definitive measures of de
jure conditions of property rights in Argentina. Table 1.5 summarizes the key incremental
reforms and their effect on the evolution of the institution of property rights by the major
historical periods identified in this dissertation. These historical periods align with shifts
in the formula for prosperity. Within these major periods there were distinct political
processes, economic and social crises, and levels of bureaucracy. During each period,

there were de jure reforms that undermined the protection of private property rights.

% A legal review of the Argentine experience adopting the US constitution as a model confirms that
nineteenth century experience of Argentina supports the view that the Argentine constitution provided real
civil liberties even though political liberties were weak. See Miller, Jonathan M. 1997. The Authority of a
Foreign Talisman: A Study of U.S. Constitutional Practice as Authority in Nineteenth Century Argentina
and the Argentine Elite's Leap of Faith. American University Law Review 46 (5).
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Some had unintended consequences that increased the number of private users of land,

but not necessarily owners.

Table 1.5. Summary of Major de jure Reforms and Property Rights

Policy Action

Outcome on Property Rights

de jure Conditions ‘

de facto Consequences

Formula: Immigration + Colonization = Prosperity / 1853 — 1907

1876 Immigration &
Colonization Act and Reforms

Encouraged small family
ownership

Limited distribution to non-immigrants

1882 Land Sales Act
1884 Homestead Acts

Restrictions on right to use and
transfer of new owners

Limited land settlement to certain
territories

1884 Pre-emption Act

Increased possession rights

Increased land-ownership by ‘natives’

1891 Revoke concessions

Reduced certainty for those who
had received public land claims

Reduced certainty for those who had
received public land claims

1903 Land Act

Improved conditions for small
owners AND increased leasing

Increased access to land by private
individuals (although not full-
ownership)

1907 Reserved Comodoro
Rivadavia

Reduced private
benefit/established state benefit

Restricted private property in
territories; No restrictions in provinces

Transitional Period / 1908 — 1934

1917 Homestead Act of 1917

Increased potential for private
ownership but limited the right to
transfer

Increased protections of rights of
possession for social good

1921 Rent freezes and Civil
Code Reform

Reduced right to benefit for
private owners (retroactively)

Expanded right to use for temporary
exclusivity (renters) for social good

1932 Tenant Protections

1932 YPF Bylaws
1934 Mining Code Reform

Reduced right to benefit for
private owners (retroactively)
Expanded state-ownership and
benefit from mining rights

Expanded right to use for social good

Reduced private benefit from mining
to provinces only

Formula: Economic

Nationalism = Social and Economic Stability / 1935 — 194997

1946 Railways Nationalization

1948 Expropriation Law
Reform 1949 Constitutional
Reform

Expanded state-ownership
Social function of property

Reduced private ownership

Source: Author's compilation from the laws and decrees sanctioned. All laws were recorded in the Argentine Diaro de
las Sesiones (congressional records) and the Registro Federal (federal register) available in the Argentine Library of
Congress and the U.S. Library of Congress.

°" Economic nationalism continued past 1949. The period after 1949 is outside of the parameters of this
dissertation, but it is generally accepted that until the 1990s that economic nationalism was the dominant

formula for prosperity.
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There are also no historical measures for de facto conditions. At different points in time,

there were data collected that measured aspects of property rights. Due to the type of data

that were collected by actors we can only capture measures of land distribution that are

for short-periods of time. Nevertheless, it is possible to get an idea of the general

progression. This progression is summarized in Table 1.6.

Table 1.6. de facto Conditions of Property Rights

Year Measure de facto Conditions
Land Distribution
1902/ Hectares of public versus privately Limited transfer from public to private
1908 held lands in the national territories | ownership
1902- 66 percent public
1908- 61 percent public
1901/ Increased number of properties in This comparison shows increased diversity of
1905 the provinces. Greatest increase in users of the land. Cultivation increased by
the number of properties for those nearly 2 million hectares.
that were 10-300 hectares.
1912/ Increase in the number of properties | This comparison shows that there was more
1920 in the national territories. land occupied and used.
1914/ Percentage of property owners Increased levels of tenant farming as a
1935 versus tenants or some other percentage of total land use. The areas under
administrative arrangement. In cultivation were approximately the same.
1914, overall for the nation 50
percent. In 1937, this decreased to
38 percent.
1936 Status of the Surveying, Titling and Relatively little change in the status of public
Distribution of the Land lands.
Percentage of total measured = 58%
Percentage of total titled = 34%
Available for transfer = 41 %
Railways
1900 British-owned railways = 78 percent | Most of the data collected focuses on the
1914 British-owned railways = 70 percent | extension of the lines. These data show
increased diversity in ownership.
Petroleum
1907-16 | Production = 100 percent public State-commercial exploitation of petroleum
1916-34 | Production = 94 to 38 percent public | until 1916.
1935-48 | Production = 42 to 72 percent public | Highest year of private production in 1934.
Decreasing private production from 1935-1948.

Source: Author's compilation from government records for land distribution and secondary data for tenants (see Taylor,
Carl C. 1948. Rural Life in Argentina. Baton Rouge: Louisiana University Press, p. 191) and railways (Lewis, Colin,

1983 p. 197.)
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1.4. METHODS AND OUTLINE OF CHAPTERS
The research question of this dissertation is: why did the institution of property rights

evolve in Argentina from an absolute de jure guarantee of private ownership in the 1853
constitution to one in which property was defined as having a social function in the 1949
constitution? The major incremental changes are identified in Table 1.5. To explain why
these changes occurred, this dissertation traces the political processes utilizing the

historical record.

Methods
This dissertation’s question is an example of when qualitative methods, such as process-

tracing and historical *within-case study’ analysis are the best methodological tools.
Alexander George and Andrew Bennett find that the statistical significance of a
correlation may not be enough to establish causality. Process-tracing is one possible
solution because it enables the scholar to identify all of the intervening steps, eliminate

rival explanations, and uncover hidden variables.®

Using process-tracing for this dissertation presented several challenges. The proposed
framework is complex, and is contingent on understanding legislation that created or
reformed institutions; the actions by economic actors to accept or reject these institutions;
and the de facto characteristics of the institutions as understood and accepted by the
average Argentine resident (citizen or not). The length of time and dependence on a

historical record that may be biased were all obstacles to answering these questions.

% George, Alexander L., and Andrew Bennett. 2004. Case Studies and Theory Development in the Social
Sciences. Cambridge: MIT Press., p. 207.
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To reduce the problem of the length of the time studied, key policy reforms had to be
identified. There were hundreds if not thousands of policy reforms during the period
examined. Three simple questions were asked to determine whether a reform merited
further study:
e Was the reform perceived by the political and economic actors as significant
(when compared to other problems or issues that were being debated)?
e Did the reform respect or enforce the property owner’s rights to use his or her
property and rights against unlawful expropriation?
e Did the incremental reforms expand access to land by increasing the number
of hectares available for purchase or land grant, or the number (and diversity)

of individuals who had secure title and/or certainty in the use of land?

To address the problem of source bias, the researcher focused on the use of primary
sources. When feasible, primary sources were selected that were serials. This enabled the
researcher to identify patterns and more critically evaluate the sources. In some instances
the sources influenced political and economic actors. In other instances they were
artifacts of their perceptions. The primary serial publications and examined and their
availability included: the Diario de las Sesiones (Argentine equivalent to a congressional

record), since 1862°%; the Registro Nacional or Boletin Oficial (national register or

% The Diario de Sesiones was suspended when the Congress was suspended.
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official bulletin), since 1851'®; the monthly journal of the Sociedad Rural Argentina

(SRA), 1866; and several newspapers, since 1869.'*

There were several considerations or patterns that are important for understanding the

method applied and the major findings of this dissertation.

1. The Diario de las Sesiones (congressional record) was the primary source utilized for
tracing the political process of reform and perceptions of political actors. Using the
congressional record as a source required an understanding of the patterns of the
legislative process. Briefly, each year the congressional session was opened on or
about 1 May and was scheduled to adjourn on 30 September. If the next year’s budget
had not been passed by 30 September, the session would be extended. With
presidential approval, bills pending as of 30 September could be considered during
the extended sessions or an extraordinary session. This calendar meant that August
and September were the months when legislation was most likely to be debated on the
floor.**2 Nearly all of the major pieces of legislation examined in this dissertation
were either approved late in the legislative session (September) or during extended or
extraordinary sessions. This meant that reforms were often haphazard and passed to

beat the legislative clock. This increased the potential for unintended consequences.

190 The Registro Nacional was available from 1851 until 1911, and then again in 1938. The publication was
suspended between 1911 and 1937. The Yrigoyen government was faulted with this publication being
suspended. The Boletin Oficial was the other document that published all of the decrees and laws. It was
generally available from the 1850s.

191 Founded in 1869, La Prensa was generally considered to represent the landed interests. La Nacién was
founded by Bartolomé Mitre, the Argentine president who unified the Republic in 1870. The English-
language paper The Buenos Aires Herald was first published in 1876.

192 This is confirmed statistically (71 percent of the laws were passed during the last week of September
between 1900 and 1955) by data collected in 1959 and reported in Molinelli, N. Guillermo, M. Valeria
Palanza, and Gisela Sin. 1999. Congreso, Presidencia y Justicia en Argentina. Edited by C.-F. G. y.
Sociedad. Buenos Aires: Temas Grupo Editorial., p. 424.
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2. While process-tracing de jure changes in the institution of property rights through the
congressional record, it became clear that there were shifts in political discourse.
These shifts coincided with what emerged as the historical periods identified in this
dissertation. The three major historical periods are presented in Figure 1.2 and were

utilized to organize the research.

Figure 1.2: Historical Periods of the Formula for Prosperity
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Once the Republic was consolidated under Mitre (in 1862) and until 1907, the
congress successfully passed a national budget each year. The year 1907 was the first
year that there was a significant procedural confrontation between the president and
the congress over the budget. This year coincided with the emergence of a new

dominant pattern of political debate in the Chamber of Deputies. The number of bills
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considered and passed, the number of political factions, and the hours of debate (as
measured by the number of volumes to print the record) all increased. Post 1908, the
discourse became decidedly more active and partisan. Before 1908, there was little
mention of the political affiliation of a particular member. Instead, he was referred to
by his home province. After 1908, political affiliation began to usurp province as the

point of identification.*® This transition was consolidated by the mid-1930s.

The shifts in the type of discourse and content of the congressional record affected the
data collection process for analyzing and assessing the perceptions of political actors.
Beginning in the mid-1930s, the archives of presidential documents, speeches,
governmental publications, annual ministry reports, and the media became much
more reliable sources. The congressional record was more of an artifact of

perceptions versus a useful original source.

A key source used to understand the perceptions of the economic actors was the
Anales de la Sociedad Rural Argentina.'® The Sociedad Rural Argentina (SRA) was
established in 1866 by progressive landowners to develop the agricultural sector and
represent their interests before the state and the political elite.*® The purpose of the
journal according to its first editor was to defend the rural interests of the country and

promote useful knowledge about all branches of agriculture.*® This responsibility, the

103 See 1hid., p. 317. The first year that party is identified in a table of the leaders of the Chamber of
Deputies was 1915.

104 Referred to as Annals in the remaining sections of this paper.

195 Hora, Roy. 2001. The Landowners of the Argentine Pampas: A Social and Political History, 1860-1945.
New York: Clarendon Press.

1% SRA, Anales, 1870, Vol. 14, No. 1.
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4.

editors considered, extended to advising the government.*® The journal’s contents
and format varied across time. During some periods, the journal would publish
extensive research and articles to influence specific legislation. During other periods,
nearly all of the articles were technical in nature. These patterns were taken into
account when evaluating the process of policy reform and the concomitant effect on

de jure and de facto property rights.

Another pattern examined in the sources was the relationship of the creation of new
sources to perceptions and bureaucratic capacity. For example, shortly after the
Ministry of Agriculture was established in 1898, the ministry published a
compendium of all of the decrees, resolutions, and laws that governed colonization,
public lands, and agriculture. A useful source for tracing de jure changes, this
publication also reflected the relative importance of this new function for the newly
created ministry. When data became available was also considered as a factor. It was
observed that data only became available when political actors placed an importance
on the data and when the bureaucracy had the capacity to collect the data. Examples
of this pattern include: the collection of data on tenants in the 1914 census following
the 1913 farmer uprisings; and production data on petroleum after the discovery of

deposits on public lands in Comodoro Rivadavia.

The researcher attempted to utilize mostly primary sources. However, there were
often instances when secondary sources were valuable additions. This was

particularly the case for books and articles from the time period or written by

197 SRA, Anales, 1884, Vol. 18, No. 4, pp 100-102.
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individuals who were or became important political actors. In using these materials,
the researcher always began with the assumption that the secondary source may have
been attempting to influence policy rather than merely recording facts. These types of

works were invaluable to understand the perceptions of influential actors.

The availability and quality of statistics was an additional consideration for selecting
sources. Statistics were analyzed to assess what actors knew at the time and to
measure change ex post in the de jure and de facto conditions of the institution of
property rights. It is clear from the historical record that political and economic actors
placed a high importance on immigration and railway construction. Quality data are
available from 1857, and there is general agreement among the various sources. In
fact, the number of discreet sources that regularly reported on the arrival and
departure of immigrants, origin and profession of the immigrants, and how many
stayed in government-sponsored housing was more than could be expected. Likewise,

considerable effort was made to track the construction of railways.

In contrast, tracking the number of colonies established (and where), hectares of
public land transferred, or titles granted was much more difficult. Through careful
examination it became clear that the lack of data was part of the explanation. Data
available were inaccurate and inconsistent. These problems were caused by constant
rule changes, the addition of new procedures and conditions, and the general lack of

bureaucratic capacity. The result was actors adopted other statistics to measure
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success. These included the number of hectares under cultivation and population in

the national territories.%®

Organization of the Chapters

This dissertation is organized into eight remaining chapters. Chapter Two reviews the
literature on property rights. It also demonstrates the application of this dissertation’s
framework for institutional change to the Argentine case. The empirical chapters are
organized chronologically: three chapters address the first historical period; two chapters
discuss the changes during the transitional period; and the third period is presented in one

chapter followed by the conclusion.

Historical Period 1: Immigration + Colonization = Prosperity, 1853-1907

Chapter Three examines the origins of property rights in Argentina during the early
years of the young country (1853 until 1870). This was a period during which the modern

de jure documents were written and property rights were defined as absolute.

Chapter Four analyzes the forging of the policies aimed at achieving the Alberdi project
and their effects on the institution of property rights (1870 until 1890). The evolution of
property rights was contingent on the seemingly immutable linkage between immigration
and colonization. Changes in property rights can be explained by decisions by political
and economic actors to achieve the Alberdian goal of populating the vast expanse of
Argentine territory with hard-working immigrants. Until the 1890 economic crisis,

changes were enacted to reinforce the formula for prosperity.

198 Data for cultivation are available as of 1875, but not for all areas. The first national census was in 1869.
However, the data available for the national territories were estimated. The first census of the national
territories was in 1895.

49



Chapter Five reviews the period from 1890 until 1907. During this period, the
absoluteness of land rights gradually eroded, and the role of the national government in
regulating property rights expanded for the railways—a key capital intensive kind of
property. The period ends in 1907 when public lands were increasingly leased rather than
sold, when a new regime was established for railway exploitation, and when petroleum

was discovered in Comodoro Rivadavia.

Transitional Period: Defining the Formula for Prosperity, 1908-1934
Chapter Six examines a key period of transition from 1908 to 1917. During this period,

the policy of colonization was redefined to be about rural stability and agrarian policy,
rather than immigration. This period was when the country experienced significant
political and social changes. Although it is the period of economic and population
growth, it is also a period with increased strikes and popular unrest.'® It is the period
when universal suffrage was achieved, and the first fully open democratic election was
held in 1916 with a change in the political regime. Even prior to this election the rate of
attempted change increased in the legislature as political pluralism reached perhaps the
most significant levels. In spite of the increased attempts at reform, reforms became more
difficult, subject to the political process of a multi-party legislature—where a bill had a
greater chance of dying without consideration than passing. The country faced significant
economic pressures due to the Great War in Europe, which caused one of the most

significant declines in economic performance the country had experienced since 1853.

109 1 other historical texts (such as that by the Chamber of Deputies), this second period would end in 1912
with the passage of the electoral law. My identification of this period is due to the increased agitation that
would be one of the causes of the shift from a focus on populating the countryside to a focus on
productivity and concern about stability.
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Chapter Seven examines the period after the passage of the 1917 Homestead Act and the
failed attempt to pass a comprehensive Mining Code reform, and ends with the eventual
passage of a reform to the Mining Code (in 1934). This period shared some of the
characteristics of the previous period as it was a time of social instability that was further
complicated by economic instability, greater than the country had ever experienced (with
a larger population now to provide for). For much of the period, the political regime was
democratic. The first military overthrow of a democratically-elected president occurred in
1930. The reinstatement of the legislature in 1932 allowed for much of the legislative
business pre-1929 to be completed. Among these was the final formal establishment of
the state-owned enterprise for petroleum that had failed to pass during the presidency of
Hipdlito Yrigoyen. The mining code would eventually be amended in 1934 (based on
legislation originally introduced in the 1920s).

Historical Period 3: Consolidation of Economic Nationalism, 1935-1949

Chapter Eight examines the final period studied in this dissertation (1935-1949). The
accidental rural tenant class became permanent, state-owned enterprises expanded, and
the constitution was amended. The country had survived the Great Depression, but would
ultimately suffer again with the outbreak of World War I1. This period is defined by
government intervention aimed at trying to save the economy (and the country) from
economic failure. State-owned enterprises were accepted as the best option for attempting
to build an economically sovereign country like the US. The change was evolutionary,
not revolutionary. At the end of this period, the de jure definition of property rights was
changed with the passage of the 1948 Expropriation Law in 1948 and the 1949 Argentine

Constitution. Both validated that property had a social function.
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Chapter Nine is the concluding chapter that compares the use of this framework with the
U.S. case, and identifies how this research contributes to the study of Argentina and the

institution of property rights.
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Chapter 2. Defining Property Rights

Historically, property rights have been understood as being important for political and
economic development. The United States Declaration of Independence declares the
right to life, liberty and pursuit of happiness [property] as self-evident. For John Locke
(to whom most attribute as Thomas Jefferson’s source) these unalienable rights are the
ends of political society and government.**° The word property might not have been the
final choice of words in the Declaration of Independence due to the debate about slavery
in colonial America; however, it was evident that it was the responsibility of any

government to guarantee the right to property.

Today, private property rights guaranteed by the government are believed to foster
economic growth and prosperity.*** The challenge to studying property rights is that they
are a bundle of rights defined with hard to understand legal concepts, and have both
social/political and economic/material dimensions. Parsimonious theories have been
difficult to develop, and as a result there has been only modest success. Existing
economics research has contributed to developing a partial theory of the origins of

property rights.

110 See Chapter 1X. Of the Ends of Political Society and Government. Sections 123 in Locke, John. 1689.
Two Treatise of Government. In Cambridge Texts in the History of Political Thought, edited by P. Laslett.
Reprint, New York: Cambridge University Press, 1989. There is debate as characterized by the introduction
in this printing of the Treatise of the definition of property and whether it was possessions or he was really
talking about of the body. However, the understanding during the 1800s was that it meant property in terms
of possessions.

1 There are various indices that measure economic freedom and include property rights. The 2003
Heritage Foundation Index included special consideration of property rights and economic growth. See
O'Driscoll, Gerald. 2003. 2003 Index of Economic Freedom Washington, DC: Heritage Foundation.
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New Institutional Economics™? (NIE) has led the research agenda on the institution with
a primary focus on the economic/material dimensions. For NIE, institutions are formed to
reduce transaction costs. Two of most critical institutions are property rights and contract
law. ™ Douglass North has been the leading contributor to the study of property rights
and institutional change. North’s work with Lance Davis in 1971 can be credited with
initiating the research agenda that linked property rights and economic development.*
His work with Robert Paul Thomas has provided the theory of the origins of property
rights in Western Europe.'*® The theory predicts that as land became scarce relative to
need, an institution for allocating and protecting property emerged by necessity.
However, the theory cannot determine when private property rights will be eroded or be

replaced by another type of ownership.

Early work by NIE was criticized for being too focused on efficiency explanations. In
response, North began focusing on the conditions under which choices are made by
actors.'*® He has proposed two reasons for the tendency of developing countries to

produce an inefficient (non-private) institution of property rights. These are that the rulers

12 The term “New Institutional Economics” was coined by Oliver Williamson. Ronald Coase makes this
assertion in a 1998 American Economics Association Journal article.

113 See North, Douglass. 1990. Institutions and a transaction-cost theory of exchange. In Perspectives on
Positive Political Economy, edited by J. E. Alt and K. A. Shepsle. New York: Cambridge University Press.;
Williamson, Oliver E. 1991. The Logic of Economic Organization. In The Nature of the Firm: Origins,
Evolution, and Development, edited by O. E. Williamson and S. G. Winter. New York: Oxford University
Press. Williamson and other economists that use transaction cost economics in their analysis, particularly at
the firm level, but also at the macro level begin with the work of Coase. The institutional structure of
property rights structures relationships among actors while contract law addresses enforcement.

114 Davis, Lance, and Douglass C. North. 1971. Institutional Change and American Economic Growth.
New York: Cambridge at the University Press., p. 65.

115 North, and Thomas. The Rise of the Western World.

116 North. Institutions, Institutional Change, and Economic Performance.
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may need a structure that makes it easier to raise revenues and/or they may have to accede to

the demands of their constituents.’

North is also the source for an enduring theory that links economic performance over time
with the prevalence of Anglo-institutions such as property rights.*® This second theory
presents a path dependent argument that has difficulties explaining private property rights
in any non-Anglo colony. The sample he used to develop this theory did not include

Argentina, and has been quantitatively disproved. '

The Argentine case is not explained by North’s multiple contributions. In Argentina, like
other new world countries, private property rights were introduced when land was
plentiful. The scarcity of land—a critical antecedent for the North and Thomas theory—
was not present. With the exception of large landholdings in the province in Buenos
Aiires that had been distributed during the colonial period, there was a large expanse of
unoccupied land. Since there was so much available land relative to the population, land

was not being sub-divided as it had been in Europe.

In addition, early in the histories of the new world countries of U.S. and Argentina, rulers
decided that private property was the source of revenues. Once this decision was made,
the objective became how to transfer as much land as possible. Thereafter, political actors

took the policy one step further by advocating for the free (or at little cost) distribution of

17 North, Douglass C. 1987. Institutions, Transactions Costs and Economic Growth Economic Inquiry 25
(3):419-428.

118 North, Douglass. 1971. Institutional Change and Economic Growth. The Journal of Economic History
31 (1):118-125.

119 Sokoloff, and Engerman.
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public land to private individuals as the way to generate revenues and prosperity. All of
the evidence in the Argentine case suggests that there was no dissent and only support for
this policy. Nevertheless, colonization failed in implementation, and property rights were
sub-optimal. Yet, property rights were not sub-optimal because of some choice by actors

to restrict private property to raise revenues. Rather, choices were made about related

policies that had unintended consequences that eroded property rights.

Political science can make a major contribution to fill the gaps that NIE cannot explain.
Yet, political science has paid little attention to explaining how and why the institution of
property rights evolves in a country. This gap is shocking because of the importance of
property rights, and that so much about property rights is determined through a political

and legislative process.

This dissertation addresses the glaring gap in the political science literature. It identifies
seven keys to assist political scientists to study of property rights. It also complements
Catherine Boone’s work focused on the evolution of property rights in Africa by
providing a framework for new world countries that was introduced in Chapter One and
further developed in this chapter.'® This framework brings back social conditions as a
factor in property rights and integrates both intentional and unintentional causes of

institutional change.

120 Boone, Catherine. 2003. Political Topographies of the African State: Territorial Authority and
Institutional Choice. New York: Cambridge University Press., p. 2.
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Each key provides a tool for examining the evolution of property rights. Reconciling
multiple definitions (Key One) helps us understand the relationship of the institution of
property rights with society. Social/political and economic/material dimensions can
interact together or differently as a cause of change. The remaining keys distinguish the

characteristics of the institution of property rights across countries and time.

The institution of property rights in a particular country is characterized or measured by
the degree of the inviolability of the rights of the owner (Key Two). This is generally
referred to as a continuum with absoluteness of the private property rights on one end and

limited or severely restricted (normally by the state) on the other.

There are three ideal types of property rights (Key Three): private, state, or communal.
During the time period studied in this dissertation, the shifts between private ownership
and state ownership are the primary concern. Much of the literature on property rights in
Africa or in other Latin American countries with large indigenous populations might

focus more on communal ownership.

There is another dimension to ownership. Possession can be a type of ownership (Key
Four). For example, in the United States the dictum “possession is nine-tenths of the law”
originated in common law and early state laws and court cases that upheld possession
(occupancy) over claimants from old grants.*?* This is in contrast to complete ownership

that included title to the property recognized by the state and others in society.

121 Merk, Frederick. 1967. Foreward. In The Frontier in American Development, edited by D. M. Ellis.
Itaca: Cornell University Press., p. Xxiv.
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Each type of ownership (state, communal, and private) can vary for the three sub-
characteristics (right to use, benefit, and transfer) of property (Key Five) and kind of
property, whether tangible or intangible (Key Six). The three sub-characteristics of
property rights can be treated differently in legislation and by society. The outcome to be
explained in this dissertation—property being defined as having a social function—
separates the right to use and transfer land from the right to benefit. Limits are placed on

the right to benefit not on who can be the owner.

The final key (Key Seven) distinguishes between the de jure and de facto conditions of
the institution of property rights in a given country. Any classification of the institution of
property rights in a particular country cannot ignore the fact that here is a difference

between what is written into law and the de facto conditions of property rights.

2.1. DECODING THE ENIGMA OF PROPERTY RIGHTS
The institution of property rights is extremely difficult to define and measure, and

compare across cases historically. This dissertation utilizes the seven keys introduced
above to decode the evolution of property rights in Argentina over time and allow for

comparison with other countries. These keys are discussed here in greater detail.

Key One: Reconciling Multiple Definitions

Classical political philosophers from Aristotle to those of the enlightenment (Hobbes,
Locke, and Rousseau) have addressed the question of property and the right to property.
In the tradition of the enlightenment, one of Argentina’s founding fathers—Juan Bautista

Alberdi—examined the role of government in guaranteeing the right to property. In his
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writings, property had two dimensions: one social or political and the other economic or
material.'? More recently, Yoram Barzel finds that the institution of property rights has
two distinct meanings: “economic (property) rights” are those that allow an owner to
enjoy a piece of property and “legal (property) rights” are those that are conferred by the

state.'?®

The differences between these two dimensions are important to understanding the
evolution of property rights because each dimension interacts distinctly with society.
Both the social/political and economic/material definitions conceptualize that property
rights afford exclusivity of ownership of tangible and intangible property. However, there
are differences in the foci. The social/political dimension is concerned with the political
or legal process of defining the scope of property and the individual rights for each kind
of property. The focus is on access, and it is for these reasons that the social conditions of
society are inextricably linked to the de facto conditions of property rights. This contrasts
with the economic dimension whereby property rights serve a material function, and the
concern is on the availability and uses of property. This is why the performance of the
economy and in particular economic crises cause de jure changes in property rights as

actors seek to optimize the availability of property.

Social/Political Dimensions

The philosophical foundation of property rights embodied in the 1853 Argentine

Constitution (modeled after the U.S. Constitution) can be traced to the writings of

122 Alberdi. Sistema econémico y rentistico de la confederacion argentina, segiin su constitucion de 1853.,
p.33

123 Barzel, Yoram. 1997. Economic Analysis of Property Rights, Political Economy of Institutions and
Decisions. New York: Cambridge University Press., p. 3.
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Thomas Hobbes (1588-1679) and John Locke (1632-1704). Hobbes offers a state-based
approach to property rights whereby the state confers the rights and protects the rights. In
the absence of a strong state there would be destructive anarchy. For Hobbes, it is the

responsibility of the state to guarantee the right to property.

Locke’s writings agree that the protection of property rights is the object of society
(government). However, Locke affords greater weight to the rights of the individual to
property. This rights-based approach establishes that the individual must have the right to
have his property protected by the state and from the state. Locke’s rights-based approach
has been internationally accepted with the 1948 Universal Declaration of Human
Rights.** The Declaration establishes in Article 17 that everyone has the right to own
property and shall not be arbitrarily deprived of his/her property. This has become the de
jure world standard. This is why we find more variation in the de facto conditions of
property rights in contemporary cases.

Economic/Material Dimensions

Economics has led the research agenda on property rights and the focus has been on
developing a ‘property rights’ approach that focuses on the functional and causal link to a
level of economic performance.'® For economists, the definition is linked to a desired

outcome. Most economics studies are about private property because economists tend to

124 This dissertation does not apply a political theory approach; therefore, discussions of the classical
theorists will be focused on the influence that the particular theory had on actors in the case of Argentina or
the scholars generating theories of the evolution of property rights.

125 See Coase, Ronald H. 1960. The Problem of Social Costs. Journal of Law and Economics 3
(October):1-44, Demsetz, Harold. 1964. The Exchange and Enforcement of Property Rights. Journal of
Law and Economics 7 (October):11-26, Demsetz, Harold. 1966. Some Aspects of Property Rights. Journal
of Law and Economics 9 (October):61-70, Demsetz. Toward a Theory of Property Rights.
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classify ownership status in all or nothing categories. No property rights refer to

‘common property’ versus, for example, public (or state) ownership.*?

In economics and the political economy literature, the wording may vary by author, but
the basic definition is that property rights are contract provisions that assign exclusivity
in the use and benefit from use to an owner, and includes the ability to transfer these

rights to other individuals.*”’

Key Two: Placing a Property Rights System on the Absolute and Limited
Continuum

Key Two defines the measurements of the institution along a continuum with one end
being ‘absolute’ and the other ‘limited.” When property rights are absolute it means that
the owner is protected from expropriation and completely unimpeded by any limitations

on those rights by an outside party.'®

When property is easily expropriated by the state or by others, private property rights are
less absolute and less private. Locke’s theory of property rights is the philosophical
source for ‘eminent domain’ as the predominant legal structure to protect the individual
from the state.'® The legal framework governing expropriation is a basis for measuring

the ‘absoluteness’ of the institution of property rights across time and countries.

126 Barzel., p. 99.

127 In addition to Barzel, this work includes Firmin-Sellers, Kathryn. 1996. The Transformation of Property
Rights in the Gold Coast. Edited by J. E. Alt and D. North Ibid. New York: Cambridge University Press,
Umbeck, John R. 1981. The Theory of Property Rights: With Application to the California Gold Rush.
Ames: The lowa State University Press.

128 |t is important to clarify that for this definition the owner can be private individual, a communal group,
or the state. However, in general use when property rights are defined as absolute it is implicit that the
adjective is being applied to a private property rights system, and therefore the absolute-limited continuum
is expressed as being between the individual and the state.

' Todd.
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The second part of the continuum has to do with the limitations that are placed on the
owner by the state. A review of the literature suggests that there are acceptable
limitations that are not considered to fundamentally change the protection of the right to
property. For example, Jeremy Waldron in writing about the social/political aspects of
property rights cautions that the individual’s liberty to determine how the object is used is
not without limits because a law can establish constraints on an owner. *** Like Waldron,
Ronald Coase assumes the rights of a landowner are not unlimited. He concludes that
when an individual owns land and uses it as a factor of production, his real right is a right
to carry out a determined list of actions. There are limits. He cannot for example move
the land, and there may be rights of access or restrictions on the types of crops or
buildings. These limits are justified because a “system in which the rights of individuals

were unlimited would be one in which there were no rights to acquire.”**

However, there are other limitations that go beyond reasonableness. For private property
rights to be retained no limitation can be arbitrary or render the property useless to the
owner.* For Demsetz, limitations can only be placed with the consent of the owner. This
is based on his definition of a property rights system. In such a system owners “have
control over the use to which scarce resources (including ideas) can be put, and that this
right of control is saleable and transferable.” *** According to Demsetz the role of the

political system in defining the limitations is two-fold. The first role, as examined above,

130 Wwaldron.., p. 5.

B! Coase., p. 44.

132 Waldron., p. 5.

133 Demsetz. Some Aspects of Property Rights., p. 66.
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is to provide the legal bases through the government or courts for who owns property
(and what kind). The second role is to protect the owner’s rights (or allow the owner to

do so).

There are gaps in the literature about the political process of adding limitations. Most of
the work to date has focused on ideology as the cause for particular sets of limitations.
This assumes that the process of adding limitations is intentional. An example of this
approach is in the work of an Argentine legal scholar. Carlos MacKinnon traces the
history of the types of limitations that may be placed beginning with the Romans when
property was a limited individual right, rather than an absolute right. *** This was
modified by the Middle Ages by Saint Thomas, who introduced limits based on the
Catholic doctrine of excess accumulation. The next major shift was caused by the French
revolution. The role of the French revolution in the definition of property rights along the
continuum is debated in the literature. Todd characterizes the outcome as being a return
of the state-centered theory that is the antecedent to European socialist doctrines.*** In
contrast, MacKinnon argues that the French revolution returned the concept of property

rights to one based on individualism, but recognized the need for some limitations.

The MacKinnon/Todd debate reflects what has been the philosophical debate in the
twentieth century (replacing Hobbes/Locke). Writing in the early 1950s, MacKinnon
identified two tendencies in post-1914 constitutions. The first was the emergence of the

social function of private property and the second was socialism by which property was

134 MacKinnon, Carlos Enrique. 1954. La Propiedad: Doctrina Social Cristiana; Legislacion Argentina.
Buenos Aires: Ediciones Arayu., p. 42.
35 Todd., p. 5.

63



lawfully held by the state in order to comply with the social function. In both, there was a
political belief that social conditions or objectives of government cannot be met without

some limitations on the absoluteness of property rights.

The weakness of an ideological approach is revealed by the lack of ability to explain the
interaction of governmental capacity and property rights. The major findings of this
dissertation suggest that the political process of adding some limitations was
unintentional because of the weakness of the governmental bureaucracy. The de jure
redefinition of property rights in the 1949 constitution was the result of a long,
incremental political process of adding limitations to the exercise of private property
rights that had been guaranteed without limitations in the 1853 constitution. The gradual
processes of layering and conversion made the transformation of what was happening

nearly invisible. This does not mean that the change was not occurring.

Key Three: Categorizing Ideal Types of Ownership: Property Rights Regime
Demsetz identified, without evaluating normatively, three ‘ideal’ types of ownership,

including private, state, and communal.**® Using his definition and theory of property
rights, each type of owner can exclude anyone from the use. In the case of private
ownership, it is the individual owner (that may include corporate ownership). In the case
of communal ownership it is a community. For the third type, the state is entrusted with

determining use.

136 Demsetz. Toward a Theory of Property Rights., p. 354.
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Key Four: Distinguishing between Ownership and Possession

The individual right to property can be classified according to the relationship of the
individual to the object.”®” There are two basic methods of holding property: possession
and ownership. Possession traces its historical legal traditions to Roman law,**® while
ownership evolved following the feudal system in English law. A nineteenth century
jurist characterized the difference as “[i]n its lowest form it [property] is the right of
Possession, in its highest form a right of Ownership.”** Possession, as a method of
holding property, grants benefits to the property holder that can be limited in part (for
example the right to benefit or transfer). In contrast, ownership has been referred as being
non-severable. Waldron defines the organizing idea of private property to be ownership
that is assigned to an individual. As such: “In a private property system, a rule is laid
down that, in the case of each object, the individual person whose name is attached to that
object is to determine how the object shall be used and by whom. His decision is to be

upheld by the society as final.”**

The differences raised in this section are those most likely studied in a legal dissertation.
Notwithstanding, they are examined here briefly to stress that possession can be
separated from ownership. The different ways to distribute land (through possession
versus ownership) was an area of significant political debate in the new world countries.

Land occupied (and made productive) through possession reduced the need for a strong

37 Noyes, C. Reinold. 1936. The Institution of Property: A Study of the Development, Substance and
Arrangement of the System of Property in Modern Anglo-American Law. New York: Longmans, Green and
Co., p. 459.

138 Historically in Roman law, possession provided a method of holding for those who could not acquire
property under the civil code. See Noyes, p. 300.

139 Quoted by Noyes., p. 300.

140 Waldron., p. 38.
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bureaucratic capacity. However, it limited the transferability of land and the ability to
achieve social/political objectives. To address this problem, in both the United States and
Argentina, preemption acts were enacted early during the colonization period (1841 in
the United States and 1884 in Argentina). Both acts recognized the right of possession—
and in effect legalized squatting on public lands as a way to settle and title land on the

frontier.

Key Five: Disaggregating Sub-Characteristics: Right to Use, Benefit, and Transfer

Property rights are a bundle of rights. The assignment of these rights can vary
significantly along a sub-set of characteristics that can be limited or controlled by the
state or impinged upon by others.*** Lee Alston, Gary Libecap and Bernardo Mueller
define these three elements as: “(a) the right to use the asset (usus), (b) the right to
appropriate the returns (benefit) from the asset (usus fructus) and (c) the right to (transfer)
change its form, substance, and location (abusus).”**? Exclusivity can be assigned to these
sub-characteristics. To have full private property rights implies that those holding the
rights can use the object, earn material gains, and transfer it permanently or on a
fractional basis. This last right, the right to transfer is considered an important benefit of
private property rights because it provides an incentive for long-term planning, and

efficient use of the resources. It mitigates what is referred to as the ‘tragedy of the

14! This point is made by Cocca in his analysis of the Argentine constitutions of 1853 and 1949. When
explaining the adoption of the recognition of individual property that one must distinguish between the
right to property and the use that the owner makes because both functions have very different authorities, p.
79.

142 Alston, Lee J., Gary D Libecap, and Bernardo Mueller. 1999. Titles, Conflict, and Land Use: The
Development of Property Rights and Land Reform on the Brazilian Amazon Frontier. Edited by T. Kuran,
Economics, Cognition, and Society. Ann Arbor: The University of Michigan Press., p. 9-10
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commons’ or ‘commons dilemma.”*** The right to transfer is not easily protected when

property is held through possession.

The state, based on the degree of the absoluteness of property rights, can place different
kinds of restrictions on each of these sub-categories for whatever reason the state so
determines. The potential list of limitations on these three sub-characteristics is countless.
As an example, private property rights in Argentina were granted to former public lands
but conditions or limitations of the right to use were placed (i.e. the type of use such as
agricultural versus pastoral). Another example is when the national government reserved
its rights over public lands for specific uses (such as railways and roads) into perpetuity
in the early 1880s.

Key Six: Classifying Kinds of Property

There are innumerable kinds of property and each society defines what constitutes
property.*** There are two consequences of there being so many different kinds of
property. The first is that property rights are a bundle of rights that can be minutely
defined by the sub-characteristics of each kind of property.** The second is that society

defines the tangible or intangible objects that are property.'*

There are different laws and codes that govern different types of property. In other words,

a kind of property may be defined differently in terms of limited versus absolute for each

143 The labeling of a commons dilemma as the tragedy of the comments is generally attributed to a science
policy analyst, Garrett Hardin. See Ostrom, Elinor. 2005. Understanding Institutional Diversity. Princeton:
Princeton University Press., p. 80.

%4 Noyes., p. 18

%5 1bid., p. 359.

146 Jackson, David C. 1967. Principles of Property Law. Toronto: The Carswell Company Ltd, Noyes.
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of the elements, such as right to use, right to benefit, and the right to transfer. Among the
kinds of property, land has the greatest difference in terms of the characteristics of
property rights. In trying to understand property rights, it is therefore important to
distinguish by the category or kind of property because “the possible interests which are
permitted under the [property] system vary in some cases according to the nature of the

object (e.g. land as contrasted to goods).”**’

Some of the most important variations in the treatment of the kinds of properties are
related to sub-surface land rights (i.e. minerals), forests, water, and other types of natural
resources. From the period of 1785 to 1866, for example in the United States title to
mineral lands was held by the federal government or states. It was not until the first
federal mineral rights law of 1866 that sub-surface (mineral rights) could be titled to an
individual owner.**® Even today in the United States, mineral rights (sub-surface) can be

sold or leased separately from surface rights.

All of the keys vary according to the kind of property (see Figure 2.1). For example, a
country can have a private property regime for surface rights and state or communal

ownership for another kind of property.'*

147 Jackson., p. 23.

148 | ibecap, Gary D. 1989. Contracting for Property Rights. Edited by J. E. Alt and D. North, Political
Economy of Institutions and Decisions. New York: Cambridge University Press., pp. 36-7.

149 Measures of property rights do not distinguish by kind of property.
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Key Seven: Understanding the Difference between de jure and de facto Property
Rights

Both the legal and economic conceptions of property rights agree that a core element of
property rights is exclusivity of the owner. How these rights are protected varies by the
extent of the protection of this exclusivity between de jure and de facto property rights.**
The concept of de jure and de facto is also related in the legal literature to the difference
between possession (the de facto exercise of a claim) and ownership (the de jure

recognition of one).**

The de jure protection comes from the constitution, codes, laws, and legal system. In
contrast, there are social realities that are de facto. If a law is not enforced, the de facto
exercise may be impossible. For political economists, the productive potential depends on
the degree to which these rights are enforced.”**> Consequently, if a regime of property
rights in a country is to be measured or analyzed, there must be two sub-measures, i.e. the

de jure and de facto values.

The gap between the two can be an area of contention, although it is not the source of
institutional change. If the gap is the source of institutional change this implies that there
is some or of equilibrium point like a supply/demand curve. However, all of the evidence
suggests that a gap can exist forever, and may be a gap that is reinforced by the political

system.

150 See Reeve, Andrew. 1986. Property. Edited by P. Jones and A. Weale, Issues in Political Theory.
Atlantic Highlands, NJ: Humanities Press International, Inc., p. 43 for a discussion that clarifies this point.
Reeve is a political theorist. This historical distinction in the law is not unique to Reeve. Also reflected in
Latin American scholarship. See Canal Ramirez, Gonzalo. 1953. Funcion Social de la Propiedad:
Prospecto Historico, Filoséfico, Jurdico. Bogota: Antares., p. 95.

151 Noyes., p. 300.

152 Firmin-Sellers, Kathryn. 1995. The Politics of Property Rights. American Political Science Review 89
(4):867-881., p. 867.
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The institution of property rights changes for some other reason. The theoretical
framework for this dissertation contends that changes occur in response to social and
economic conditions, adjustments or reactions to the bureaucratic capacity to enforce the
de jure, and the perception of actors of the success of the formula for prosperity. In effect
the de jure and de facto conditions are not the independent variable but rather two
components of the dependent variable. Their relationships to social and economic

conditions can also vary.

Unlocking the Enigma
The institution of property rights is complex, but each of the keys presented helps unlock

different elements of the institution for study and examination. Figure 2.1 graphically
illustrates a hierarchy for understanding how the various elements relate to each other for

a kind of property: land.

In the case of Argentine the new constitution defined de jure property rights as being
private, inviolable and absolute for the right to use, benefit and transfer. Yet, the de facto
enforcement of those rights was quite different. The national government owned most of
the land. Because of the availability of unoccupied land, the right to use and benefit could
be achieved through possession, but there was a limited right to transfer because of the
weak system of titling of land. By 1949, there was a very different situation. There were
new limitations on de jure property rights of use, benefit and transfer. Yet, there was less

property held by the state, and more land registered (and therefore easier to transfer as
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evidenced by the active land market). This dissertation is a study to explain why there

were the de jure and de facto changes.

Figure 2.1: Keys for Decoding Property Rights (Real Property: Land Example)

Kind of Property ek fand
I : 1
Property Rights Regime state
1

Kind of Enforcement de jure de facto

[ 1 I 1
ol Right to Rightto Right to Rightto Right to Right to
Sub-Characterlstlcs Benefit Use Benefit Transfer

I I I I

On the absolute-limited Absolute- Absolute- Absolute- Absolute- Absolute- Absolute-
continuum for the private Limited Limited Limited Limited Limited Limited
ownership, the residual interests

of use, benéefit or transfer may be

assigned to the other two types
of ownership.

..
..

If we consider the example of mineral rights, there were also significant shifts. The 1853
constitution was silent on mineral rights. The 1886 Mining Code reserved ownership to
the state, but limited the state’s right to benefit (reserving the right to benefit to the
private sector). In the 1930s, property rights for mineral rights (in particular petroleum)
would be reserved to the state, and the state earned de jure (what had already become de

facto) the right to benefit (and in fact established a monopoly).
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The outcome by 1949 in Argentina for the institution of property rights across the kinds
of property was a shift away from the inviolable private rights to property being defined

as having a social function (with limitations on a private owner’s right to benefit).

These keys provide tools of inquiry for the political scientist to engage in the study of the
institution of property rights. The following section critically reviews the existing

literature, nearly all of which is from law or economics.

2.2. THEORETICAL PERSPECTIVES: EXPLAINING THE ORIGINS AND EVOLUTION
OF PROPERTY RIGHTS

The actual process by which the institution of property rights is changed has received
relatively little consideration in the literature.*** Rather most of the literature has focused
on explaining the origins of private property rights, with the primary debates among
scholars being the merits of theories of unintentional versus intentional design (and by

extrapolation change).

A startling gap in the literature is the lack of research on the relationship of
social/political conditions and governmental capacity to the institution of property rights.
Instead, there has been an over-emphasis on the relationship of the economic/material
interests and the institution of property rights. In general, economists fail to adequately
take into account the political or social dimension of property rights. This leaves a
tremendous opening for political science research to consider the social/political

dimension, and in particular an institutional theory of change.

153 Libecap., p. 2.
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Intentional versus Unintentional

There are two theories to explain why private property rights emerge. The first makes the
basic premise that the origins and evolution of institutions are unintentional or
evolutionary. The second argues that institutions are intentionally designed and changed

by actors to serve their interests (or preferences).

The Argentine case suggests that the origins of private property rights in the 1853
constitution was intentionally determined, and reflected the preferences of the founding
fathers for an institutional design based on the ideas of the enlightenment. However, the

process of institutional change was at times intentional and at times unintentional.

Each of the keys presented in the previous section provides a tool for understanding the
evolution of property rights. There are intentional decisions by actors that may change de
jure attributes of the institution of property rights. This does not mean that the de facto or
real attributes reflect these intentions. Rather de facto conditions are much more likely to
be the consequence of the designer’s cognitive limits and unintended consequences.
Actors do not change de jure conditions of the institution of property rights easily. The
tendency is to reject abrupt change except for under extreme conditions (i.e. revolutions
or crises). This does not mean that change is not happening, but rather that it is
incremental. This is why a framework must incorporate both intentional and unintentional

design. A theory that depends on one explanation has severe weaknesses.

Political theorists and economists have proposed unintentional or evolutionary theories to

explain the institution of property rights. F.A. Hayek was critical of intentional design
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theories.** For Hayek individuals never understood why they accepted the morals of
private property, “[p]rivate property...was never ‘invented’ in the sense that people
foresaw what its benefits would be”, but spread “because those groups who by accident

accepted them prospered and multiplied more than others.”*

In North’s work we also find the spontaneous emergence of property rights, but as an
outcome of a positive process whereby the origins of private property rights emphasized
the collective-benefits of the institution to solve a societal problem (scarcity of land).**
As already discussed this logic works well for Western Europe, but fails in the case of

Argentina because private property was chosen before land was scarce.™’

In contrast to an evolutionary theory of institutions, legal positivist theory accepts at its
core an assumption made by Robert Bates that institutions are chosen, and the proof
being the changeability of institutions in the developing world.**® This approach places
greater emphasis on deliberative action and planning by actors. Positive political
economy differentiates itself from economics and political science, as well as historical
political economy by defining its discipline as the study of rational decisions in the
context of political and economic institutions. These rational decisions by actors rest in

choice theory. According to James Alt and Kenneth Shepsle this approach is better than

%4 Hayek, F.A. 1983. Law, Legislation and Liberty: A new statement of the liberal principles of justice and
political economy. Vol. Volume 1: Rules and Order. Chicago: The University of Chicago Press., p. 5.

155 Beaulier, Scott A., and David L. Prychitko. 2006. Disagreement over the Emergence of Private Property
Rights: Alternative Meanings, Alternative Explanations. Review of Austrian Economics 19 (1):47-68., p.60
156 Knight, Jack. 1992. Institutions and Social Conflict. Edited by J. E. Alt and D. C. North, The Political
Economy of Institutions and Decisions. New York: Cambridge University Press., p. 11-13.

57 North, and Thomas. The Rise of the Western World., p. 19.

158 Bates, Robert H. 1990. Macropolitical economy in the field of development. In Perspectives on Positive
Political Economy, edited by J. E. Alt and K. A. Shepsle. New York: Cambridge University Press., p. 48.
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others because it addresses the cause and effect of institutional change in a single theory.
Positive political economy recognizes that “those responsible for changing an institution
can anticipate any effect of an institutional change,” and that “[i]n principle, any
consequence can be anticipated, at least to some extent.”** This approach has been
applied to a contemporary question of public policies in Argentina. In defining the public
policy arena of Argentina, Pablo T. Spiller and Mariano Tommasi begin that Argentina is
‘notorious for its poor enforcement of public polices,” and that poor policy
implementation may be related to inadequate state capabilities.*® However, they
conclude that the suboptimal outcome should be able to be prevented if only those
enacting legislation were able “to contemplate and compensate for the interests of other
actors, and even later actors, in such a way to prevent subsequent obstructions to their

legislation’s enforcement.”*

Indeed, we find a deliberate process of deciding protecting and promoting private
property rights in the new world countries of United States and Argentina. The problem
for theory development is the difference in the outcome. In the United States, private
property rights were upheld and there had been a general tendency to reject a redefinition
of the institution by political and economic actors. In contrast, in Argentina there was the
gradual erosion of private property rights through a series of incremental reforms with

unintended consequences. In Argentina, when the 1949 constitution redefined the

159 This statement is made by Alt and Shepsle in the introduction of compendium of work (that includes
Demetz, North, and Olson), p. 2. See Alt, James E., and Kenneth A. Shepsle. 1990. Editors' Introduction
Ibid., edited by J. E. Alt and K. A. Shepsle. New York: Cambridge University Press.

180 gpjiller, Pablo T., and Mariano Tommasi. 2007. The Institutional Foundations of Public Policy in
Argentina. New York: Cambridge University Press., p. 25. This book is part of the Cambridge series on
Political Economy of Institutions and Decisions for which the founding editors are James E. Alt and
Douglass C. North.

' bid.
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institution as having a social function there was general acceptance. This is evidenced by

the subsequent reform of the Civil Code even when the 1949 constitution was revoked.

Positive political economic theory rejects the premise of unintended consequences, which
is troublesome for the case studied in this dissertation. Somehow, as suggested by Spiller
and Tommasi, those making policies are to be able to predict the outcome. Charles
Lindblom’s The Science of Muddling Through is an article about promoting incremental
policymaking because of the inability to really predict the outcome. Yet, for some reason
in political science with few exceptions, the research has focused on identifying
institutional formulations that can somehow produce the magic outcome. This bias may
be one reason why there has been so little research or theory development to explain
unintended consequences and their relationship to institutional change. An article by
Andrew Cortell and Susan Peterson presents a preliminary model with three variables to
explain the extent of unintended consequences. The three variables are available policy
instruments, degree of centralization of decision-making and the normative
understandings in the political system.*®® They compare a case from the United States
(Contra policy) and the United Kingdom (Industrial policy) from the early 1980s. Cortell
and Peterson conclude that Prime Minister Thatcher achieved her objectives because she
had the necessary policy instruments and power was centralized. In the United States the
unintended consequences were greater due to decentralization and poor policy

instruments.

162 Cortell, Andrew P., and Susan Peterson. 2001. Limiting the Unintended Consequences of Institutional
Change. Comparative Political Studies 34 (7):768-799., p. 790.
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There are some methodological questions about the model. For example, it is unclear if it
can be applied to a case of similar outcomes. Consider the comparison of colonization
policy of Argentina and the United States. In both cases there was the unintended
consequence of the emergence of tenant farming—in spite of a stated objective to
promote farming by land owners. Decision making about colonization policy was more
centralized in Argentina than the United States. In Argentina the national territories were
dependent on the national government and the territories in the United States were self-
governing. A centralized system of decision making does not seem to be more likely to

prevent unintended consequences. There must be some other variable of importance.

This discussion suggests, there is a gap existing gap in the theoretical literature. What is
needed is a theoretical framework that can explain unintentional and intentional design,

as well as the relationship of institutional change and unintended consequences.

Economic/Material versus Social/Political Dimensions of Property Rights

In contrast to the literature on intentional versus unintentional design, there is no such
theoretical debate about economic/material versus social/political dimensions of property
rights. Theories have focused almost exclusively on the material dimensions of the
institution. This is evident in the NIE work, as well as the work of the political
economists. Economic theory assumes that property rights are constituted when the
benefit of doing so exceeds the cost. Therefore, property rights are enforced and

established when they are demanded.
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In the frontier literature, Gary Libecap has contributed to several studies that have
attempted to explain particular characteristics of property rights. A key assumption of
Libecap’s work and political economy, in general, is that the political process of defining
and enforcing property rights is divisive because individuals are always seeking to
maximize their private gains.'*® Consequently, to understand why a particular set of
attributes of the institution of property rights are chosen and maintained, even if these
attributes are sub-optimal, one must only examine the preferences of the individual
bargaining parties.*® His framework has three independent variables: shifts in relative
prices, changes in production and enforcement technology, and shifts in preferences and
other political parameters (i.e. shifts in political influence of competing claimants). The
predictions of his model are that (i) when prices increase, institutional change will happen
as the exploitation of the common resource becomes so great that the losses are large; (ii)
the greater the number of bargaining partners or the more heterogeneous, the more
difficult the reform (like Olson’s collective action problem); and (iii) the more skewed

the landholdings the greater the pressure for redistribution.

There are several challenges that prevent applying Libecap’s model to the Argentine
case. The major problem is that his framework “assumes that the bargaining parties must
see their welfare improved or at least made no worse off in order for them to support
institutional change, and each party has an incentive to seek as large a share of rents
under the new arrangement as possible.”** Therefore, if those bargaining (for example in

a legislature) or advocating on behalf of a particular institutional change have no private

163 | ibecap., pp. 4-5.
164 1bid., p. 5.
165 bid., p. 13.
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gain from the reform, but instead are concerned with social conditions, what can we
predict? A second problem is that the model assumes that institutional changes are all
intentional. A third problem is that it explains when actors will decide to shift from
communal to private ownership. It does not explain a shift away from private. For
example, if prices go down are we to assume that land that was private will become

communal? Furthermore, like Barzel’s critique, it fails to recognize the role of the state.

Libecap’s work is representative of the frontier literature and the question of settlement.
The major assumptions are that a squatter (rights conferred by possession) will have
nearly an absolute right of use by default as there is no state enforcing rights or involved.
These circumstances will remain until the squatter wants to have the right to transfer
guaranteed. When this occurs he or she would need to have private property rights
enforced by some third party. This has a cost for the squatter. Different studies establish
distinct models of what are the costs, but the logic of this literature is that a private
property rights as we know them does not emerge on the frontier until the cost of doing

so is less than the benefit.6®

The problem with the literature that focuses on the transaction cost of establishing
property rights from the demand (settler) side is that property rights in the new world
countries such as Argentina were established by the national government in the
constitution. Therefore, private property rights were established not as a result of some

sort of demand from the settlers but rather by the action of the national government. Also,

166 They provide the breakdown of the sub-characteristics, but do not explicitly base their theory or analysis
on understanding these sub-characteristics.
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in the case of Argentina what evolved over time was an erosion of private property
rights—not an increased demand and stronger property rights. Furthermore, NIE and
political economy literature fail to take into account the relationship between
social/political conditions and the social dimensions of property rights, and consequently

the theories offer no explanatory value for this case.

There have only been a few political scientists that have tackled questions about the
institution of property rights. They have almost exclusively focused on Africa and the
shift from communal to private property systems, and consequently have had a focus on a
process of redistribution. Boone has attempted to rectify the erroneous bias in the
literature.'®” She has refuted the theories that assume that institutional change occurs
when land values increase (Demsetz) or when land is scarce (North and Thomas’
argument).'®® Rather than these solely material-based arguments, she explains differences
across African countries based on variation in class structure, communal structure, and
modes of production. However, Boone’s model cannot be directly applied to the
Argentine case because Argentina did not have a communal social organization, and
although it was an agricultural economy it was not an agrarian society. Consequently,

there is a need for an alternative framework.

2.3. ALTERNATIVE FRAMEWORK APPLIED
Political science should be able to make a major contribution to the study of property

rights. Yet, political science has failed to contribute to the theoretical literature on the

187 The general tendency in the literature on property rights in Africa is a misunderstanding of African land-
tenure regimes, and in fact the colonial countries in Africa had all non-private land nationalized in the
1960s, according to Catherine Boone. See Boone, Catherine. 2007. Property and Constitutional Order:
Land Tenure Reform and the Future of the African State. African Affairs 106 (425):557-586., p. 560-61.

168 1bid., See p.586 for reference to Boserup.
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institution of property rights. The need is clear. The Alberdian or Jeffersonian political
(or social) projects in Argentina and the United States respectively sought to expand
property ownership for social/political objectives. An explanation of the evolution of
property rights in these two countries is incomplete if only the material interests of the
founding fathers or political actors are taken into account. Part of the explanation of why
these economics-based theories fail to consider this dimension of property rights may be
because the tools of inquiry focus on the demand and supply of property rights. They
assume that private property rights will emerge or be provided when there is a demand by

those that use property—society.

This dissertation adapts the Streeck and Thelen framework analyzed in Chapter One to
address its weaknesses and offers an alternative framework to explain evolutionary

change of the institution of property rights in Argentina.

The proposed framework has two parts. The first part explains the mechanisms or process
of de jure institutional origin and change. The origin of the institution of property rights
is established through the formal definition of a constituting or foundational document,
such as a constitution. From that foundational moment the institution evolves through the
political process. In the case of Argentina after the 1853 constitution this was this was

through a representational system of governance.

The explanatory power for institutional change is found in defining the type of change

(using one of the five categories presented by Streeck and Thelen). The type of change in
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the de jure conditions of the institution of property rights can be explained by the policy
choices in the pursuit of the ‘“formula for prosperity.” These policy choices are made
within the socio-economic environment. The choices are constrained by this environment
and the bureaucratic capacity to implement the policies as defined. Either by design or
accidentally, policy choices may change the conditions of property rights. In short, the de
jure conditions of property rights are changed through a political process of policy
reform.**® Change may be caused intentionally or unintentionally, although most de jure

changes are intentional.

The second part of the framework recognizes that de jure and de facto conditions of the
institution of property rights are affected differently. For the de jure conditions, the
perception of political actors is the variable with the most influence. As the perceptions
change in the face of socio-economic conditions, the actors make policy choices that will
in turn affect the institution in one of three ways: strengthening the institution, weakening
the institution, or having no effect. In contrast, de facto conditions are largely susceptible
to the unintended consequences of the de jure changes and the law of limited cognitive
ability that is impeded by a weak bureaucratic capacity. They are the conditions that

reflect the actual distribution or allocation of those rights.

The framework proposed in this dissertation attempts to simplify and model a complex
process. It does so by identifying binary measures for a limited set of variables (formula
for prosperity, socio-economic conditions, and bureaucratic capacity) to see if it is

possible to predict the outcome or type of institutional change. The theoretical predictions

169 | ibecap.
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are introduced in Chapter One. In this chapter, the measurements for each of the
independent variables across time are evaluated and then the framework applied to
explain the major reforms that gradually transformed the institution of property rights in

Argentina.

Formula for Prosperity in Argentina: 1853-1949
In this dissertation the formula for prosperity is the dominant framework that guides

political and economic actors in the political sphere as related to property rights. It is an
adaptation of the ‘logic of action’ that is discussed in the Streeck and Thelen volume.*™
During the founding years of a country it may be heavily influenced by the purpose of the

revolution or transition.

As discussed in Chapter One, the primary method of inquiry for this dissertation is
process-tracing. Since the period to be studied was nearly 100 years a process was used to
organize the research and approach into three macro-historical periods. These periods are
primarily defined by the presence of a dominant formula for prosperity. The three periods
that define the political objectives of Argentine elites as related to property rights are:

e 1853-1907: “Immigration + Colonization = Prosperity”: With the enactment of the
1853 constitution and the overthrow of General Rosas, the political and economic
actors of Argentina embarked on a new formula for prosperity. This was the dominant
formula and while there were periods of concern that success was insufficient, nearly

all actors accepted the formula.

170 Streeck, and Thelen, eds. Beyond Continuity: Institutional Change in Advanced Political Economices. It
is discussed in the introduction by Streeck and Thelen and in the contribution by Richard Deeg.
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1908-late 1930s: “Transitional Period: Seeking Social and Economic Stability”: After
the discovery of petroleum in 1907, a political debate emerged about the future of the
Argentine economy. There were higher levels of political contestation, and a
significant concern among all actors about social and economic instability. Several
attempts would be made to convert the existing institutions while somehow
maintaining the ‘old” formula. During this period, the prevailing perception was that
success was insufficient or even that the “old formula’ was failing.

Late 1930s-1940s: “Industrialization through Economic Nationalism = Social and
Economic Stability: After nearly 30 years of social and economic instability by the
late 1930s, a new formula of prosperity was consolidated. It reflected the new
economy and the population distribution (demographics) that favored the urban areas
over the country-side. During this period, the new formula was still a promise and

there was the perception that the new formula was or would be successful.

Social and Economic Conditions in Argentina, 1853-1949

Peter Gourevitch argues that the moments of greatest freedom in policy making are at

crisis points.*™ It is for that reason as well as their direct relationship to the perception of

the formula for prosperity that social and economic conditions are considered in this

dissertation.

Social conditions

In an immigrant country like Argentina, social conditions are dependent on the

distribution of people and the composition of the population. Political and economic

actors sought an activist policy to attract immigrations and increase the country’s

7! Gourevitch, Peter A. 1986. Politics in Hard Times: Comparative Responses to International Economic
Crises Ithaca: Cornell University Press., p. 240.
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population as embodied in the 1853 constitution and the 1876 Immigration and
Colonization Act.*™ They believed that without enough people the country would
remain backward and undeveloped—the lack of agricultural labor for such a large
territory was a brake on social progress.*” The levels of immigration, the total
population, and the distribution of the population were constant preoccupations of

political and economic actors.

In 1870, the population of Argentina was 1.796 million, which was comparable to that of
Australia. By 1900, the total population had increased by 161 percent. By 1950, the
number of inhabitants in Argentina had grown to 17 million, representing an 855 percent
increase. When compared to other countries, this rate of population growth exceeds all of
the European countries, all of Latin America, and all of the ‘new countries’ including
Australia (366 percent), Canada (271 percent), New Zealand (556 percent), and the
United States (278 percent).'” Yet, in spite of this level of growth, the perception of the
majority of actors well into the twentieth century was that immigration had failed to

achieve the desired outcome.

Argentina’s rapid population growth was not enough to significantly change population

density as measured against total territory. Density remained relatively low, especially

172 In addition to the constitution, a governmental decree of 4 September 1812 provided broad protection to
individuals and families of all nationalities, with the provision that foreigners dedicated to the land would
be given sufficient land for that purpose. The question of the constitution became important when
Argentine scholars and elites debated the validity of the policy in late 1919. See Montes de Oca, Manual A.
1919. Discurso. Revista de Economia Argentina 3 (17&18):380-388.

1% Dorfman, Adolfo. 1986. Historia de la Industria Argentina. Second ed. Buenos Aires: Hyspamerica., p.
12.

174 This conclusion is made based on an analysis of the Maddisson population tables of over 100 countries
with data available during the period.
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when compared to European countries.'” For example, in 1911 (towards the end of the
peak in immigration), Argentina’s population density was only 6.7 inhabitants per square
mile.*”® During the same period, the population density of other countries was: Germany,
311; Italy, 313; Portugal, 168; and France, 191.""" Even the United States was more
densely populated with a density of 25 inhabitants per square mile. This later statistic was
the most important for Argentine political actors as the U.S. was the country that they

sought to emulate.

There are several other additional demographic factors that became policy problems.

They affected social stability and perceptions of political actors.

1. Golodrina. There was an extremely high flow of immigrants in and out of Argentina,
with many immigrants entering two or three times. Emigration was considered a sign
of failure of the aggressive immigration policy. This flow was labeled the golodrina
after the migratory pattern of a bird. The pattern may have been in response to labor-
market fluctuations in Argentina, but remained a significant concern into the 1920s.'"

The level of concern was reflected in the detail and availability of statistics published

175 This is the comparison that was most often used in government documents. For example, only European
countries were included in a table in the 1925 Government Annual population. See Medina, Rodolfo. 1925.
Nociones Utiles sobre la Republica Argentina, Ministerio de Agricultura-Seccién de Propaganda é
Informes: Talleres Gréficos del Ministerio de Agricultura de la Nacién., p. 11.

176 Author’s calculation based on data from the Maddisson population tables.

"7 Direction General of Commerce and Industry. 1914. Argentine International Trade: A few figures on its
development, Department of Agriculture: Department of Agriculture Printing Office., p. 51. This
publication was produced in English for the Panama-Pacific International Exposition of 1915. Of interest is
that the comparisons in relation to population density did not include any country from the Americas
although the rest of the publication includes comparisons between Argentina and the rest of the Americas
for trade, among all other types of statistics.

178 This reflected a similar trend for Italian immigrants to the United States. See Baily, Samuel L. 1983. The
Adjustment of Italian Immigrants in Buenos Aires and New York, 1870-1914. The American Historical
Review 88 (2):281-305.
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regularly in the newspaper, government documents, and academic studies. For
example, the government statistics office estimated that between 1904 and 1914,
100,000 workers returned to their country after being in the country only for the
months of the harvest, taking with them (exporting) the wages earned. ' This
outcome did not fulfill the Alberdian principles of settling the countryside with

citizen farmers.

Settlement Patterns —Rapid Urbanization. The settlement patterns of immigrants
increasingly favored the littoral regions, and in particular the urban centers of Buenos
Aires and Rosario. Buenos Aires was the largest city in Latin America even though
countries such as Mexico and Brazil had much larger total populations.**® For the
period 1871-1924, 74 percent of the immigrants immediately settled in the Federal
Capital, Province of Buenos Aires, or the Province of Santa Fe (Rosario).*® The
immigrants to Argentina were there to work, increasingly in the cities, and not to
settle and did not become citizens.*® These resultant patterns were contrary to the
purpose of the immigration legislation as designed because the promotion of
immigration was linked to increasing the settlement (colonization) of the territories
and agricultural development. The unintended consequence was the creation of an

urban-based population well before the rest of Latin America or other new countries.

179 Bunge, Alejandro E. 1918. Intercambio Econémico de la Republica: 1910-1917, Direccion General de
Estadistica de la Nacion: Talleres Graficos Argentinos de L.J. Rosso y Cia.

180 This point was emphasized in the publication prepared by the Argentine government in 1914 for a
regional conference in Panama. See Direccion de Comercio é Industria. 1914. Argentine International
Trade: A few figures on its development, Department of Agriculture: Department of Agriculture Printing
Office.

181 |bid, p 24-25.

182 Soleberg, Carl. 1970. Immigration and Nationalism: Argentina and Chile, 1890-1914. Austin, TX: The
University of Texas Press., p. 43.
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By 1920, 37 percent of the total population lived in cities with a population of more

than 20,000.¢

Inhabitants versus Citizens. Most of the immigrants did not become citizens.
Argentina’s citizenship law granted citizenship to any immigrant over the age of 18
who resided in Argentina for two continuous years, and even granted an exception to
the two year period if the foreigner was contracted by the railways, established a new
industry or invention, or became a professor or teacher. The commercial and civil
codes provided foreigners full protection. Yet, in spite of these opportunities and
legislation it was not until the second or third generation that inhabitants in fact

became citizens.®

Whether a cause or an effect, the most expeditious and effective way for Argentina’s
urban population to make social demands was through strikes. The periods of greatest
social instability caused by urban labor unrest were in 1902, 1907-1911, 1917-1921,

1924, and 1945.

Rise of Tenants. Colonization was to provide incentives for family farmers who
would increase agricultural productivity. This did not happen. Instead, a rural tenant

class emerged that would become the economic powerhouse of cereals production in

183 Collier, and Collier., p. 66.

184 This begs the question of why not? The best explanation is that there was no real incentive to become a
citizen because inhabitants were guaranteed the same rights as citizens, voting in national elections may
have appeared to immigrants as having little utility, and the bureaucratic process of becoming a citizen may
have discouraged some from making the effort. There are no specific studies that answer this question. In a
study of Santa Fe, Ezequiel Gallo suggests that immigrants could be politically active and be represented
without becoming citizens through the autonomous municipal system; therefore, citizenship was not
necessary. See Gallo.p. 85-86.
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Argentina. Land under cultivation increased from 4.8 million hectares in 1895 to 10.7
million in 1903, to 20.4 million in 1910, and to 24.8 million hectares for the 1917-
1918 season.*® By the 1920s, hectares under cultivation had stabilized at
approximately 24 million.*®® These increases in land under cultivation were directly
correlated with the rise of tenant farming.*® When agricultural harvests were
threatened and with no other recourse, rural tenants conducted large-scale tenant
uprisings. The earliest and most significant were in 1893 and 1912, and subsequently

in the 1930s.

Economic Conditions

Political and economic actors measured the success of their economic policies by the
number of immigrants entering the country and relative economic performance.
Economic performance was often linked to the productivity of the agricultural sector.*®
During the period, there were more regular censuses conducted of the heads of stock than

of people.

Another measure of economic performance was Argentina’s relative standing among
other new countries. Measurements of income were rudimentary at the time; however,
there was an understanding of the income gap, and growing concern among political and
economic actors about the expanding gap even as early as 1907. To provide today’s

reader a point of reference, Figure 2.2 illustrates this relative income gap using

185 For the period 1895-1910, please see Anuario 1912, p. CCCXXV. These data were tracked in each issue
of the Revista de Economia Argentina (after July 1918 until xx) in the statistical section entitled
Movimiento Econdmico de la Republica. This citation is from ... 1919. Movimiento Econémico de la
Republica. Revista de Economia Argentina 3 (17&18):515-530.

18 This is of a total of 80 million hectares considered land suitable for crop production according to the
Ministry of Agriculture, 1928.

187 There were no data on the number of tenant farmers until after 1914

188 See Adelman, among others.
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Maddisson’s measure of GDP using 1990 dollars.*® Argentina grew to become a wealthy
country by the early 1900s, as measured by relative per capita income.**® Between 1870
and 1900, the gap closed from 60 percentage points to 40 percentage points. Between
1900 and 1940, the gap was sustained at less than 40 percentage points. During these 40
years there were peaks and valleys. The peak (smallest gap of 24 percent) was in 1908

and the largest gap (49 percentage points) was in 1917.

Figure 2.2. Argentina's Relative Per Capita Income Gap 1870-1950 Compared to Other 'New
Countries'
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The country’s relative economic performance was the measure used by political and
economic actors of success. The country faced a series of economic crises, including the
banking crises of the early 1890s, the global financial crisis of 1907, decreasing exports
during World War 1, the affordable housing crisis of 1920, the Great Depression, and

contraction during World War 1. Each crisis had very different outcomes in terms of the

189 Formal modelers have conducted more extensive analysis of the relative wealth of Argentina to
Australia and Canada. See Sanz Villarroya.
199 Annual data are not available prior to 1900; therefore, the years show are based on data availability.
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policy prescriptions and their effect on the institution of property rights. The outcome of
the 1890s Barings Crisis was the nearly full privatization of the railways. In contrast in
1907, the crisis offered the president the freedom to issue a decree to temporarily reserve
for national government exploitation a large petroleum deposit. In 1921, the passage of a
retroactive rent freeze replaced the previously typical policy prescription of reducing
import duties whenever domestic capital was tight. During the early years of the Great
Depression the neo-conservative government enacted bylaws for a state-owned petroleum

enterprise (SOE).

Capacity of the Argentine National Governmental Bureaucracy

A major finding is that the improvement of the national government’s bureaucratic
capacity and, in particular, the perception of political and economic actors of this
improved capacity helps explain why property rights were eventually redefined as having
a social function. The lack of bureaucratic capacity in the early 1890s provided Argentine
political and economic actors no other option than to implement a model of foreign direct
investment to expand and operate the railways. Railways were considered essential to

populating the countryside and expanding agricultural productivity.

During the first 60 years of the period studied, the bureaucratic capacity of the Argentine
governmental organization was unable to keep up with that of the growth in the
population and the economy, and the demands placed on the bureaucracy through
legislation and regulatory decrees. This is evidenced in the handling of the work load as
revealed in internal documents from the Land Office and the number of reorganizations

of the Lands Office. The de facto distribution of land was contingent on colonization.
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However, the bureaucracy established to implement the colonization policy was sparse,
poorly funded, and generally not up to the task. The credibility of the bureaucracy to

issues land titles was low; and, as a result, there was little certainty or confidence.™"

It took decades to build the capacity of the bureaucracy. Although the country was
dependent on agricultural development, the Department of Agriculture was only
established in 1871 as a dependent office of the Ministry of the Interior, which also had
responsibility for the Directorate of Lands and the Colonies and the Immigration Office.
By early 1890, the primary “clients’ of the department were concerned that the

department was not doing all it could do to support the sector.'*

Presidents reorganized the offices because of the lack of bureaucratic capacity. The
enormity of the task and the inability of the bureaucracy to keep up is illustrated by this
constant shifting of responsibilities. Between 1890 and 1894, through executive decrees
the ministerial responsibilities for these three essential concerns—Iland, immigration, and
agriculture were shifted among ministries several times. In 1892, the Department of

Land, Immigration, and Colonies was established in the Ministry of Interior.*

Between October 1893 and April 1894, the Departments of Agriculture and of Lands &
Colonies were transferred from the Ministry of the Interior to the Ministry of Finance,

then from the Ministry of Finance to the Ministry of Foreign Affairs, and then to the

191 de Ezcurra, Mariano. 1923. Cuestion Social, Cuestion Rural. Buenos Aires: Antonio Prudent y Cia., p.
154,

192 SRA Anales, 1890, Vol. 24, No. 7, p. 362.

193 1892 Agricultural Bulletin, Volume XVI, No. 5 and 6, p. 15.
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Ministry of Justice and Public Instruction. The justification for the move from the
Ministry of the Interior to the Ministry of Finance was that the Ministry of Interior had
too much work, and since the work of the Department of Lands and Colonies was related
to collecting funds for the sale of lands over which the Ministry of Finance should be
responsible. This was decreed on 9 October 1893 only to be changed on 27 October 1893
citing similar reasons of “critical business” when the responsibility was shifted to the
Ministry of Foreign Affairs. The Ministry of Foreign Affairs was selected because the
Department of Lands and Colonies was so closely associated with immigration that this
made logical sense. The Ministry of Foreign Affairs administered the Department of
Lands from October 1893 to April 1894. During that time it approved hundreds of land

settlement claims, which reflected the workload.

In April 1894, the Departments of Lands and Agriculture were transferred to the Ministry
of Justice and Public Instruction. This move was accepted on a temporary basis, and the
ministry reorganized the departments. The workload also reflected the legal nature of
most of the claims, although the relationship between agriculture and justice was unclear.
In June 1893 and August 1893 the Agricultural Bulletin and the Annals published studies
on the reorganization of the Directorate of Land and Agriculture. During this period,
policy-makers debated the organizational structure of the bureaucracy because of the

belief that colonization was failing.

The reason for this examination of the organizational structure is that it is clear that the

Argentine government did not know how to implement its ‘Homestead Act.” The
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government did not have the capacity to plan what lands to settle, or how. The backlog
and processing became impossible to manage, and most likely was a justification for
granting large plots.*** The bureaucracy appeared powerless to do anything about land
speculation. This was really no different than in the United States; however, the policy
prescriptions were quite different. In Argentina there was a layering of new regulations

that in turn only made it more difficult for the bureaucracy.

It was not until 1898 that the Ministry of Agriculture was established and made
independent from the Ministry of Interior (Law 1898). This marked the end of the
constant shifting of responsibilities for both the Land and Immigration Directorates. It
would not be until the end of the first decade of the 1900s that the Land and Colonies
office would improve its capabilities. Evidence of a new belief in the administrative
capacity of the government was reflected in documents and debates during President

Saenz Pefa’s administration.

For the most part by the early 1910s there was a belief among political actors that
government agencies were improving and capable of administering. This changed the
dynamic of policy choices in the context of social and economic crises as will be

examined in the next section.

Explaining Incremental de jure Changes

In this section, | explain the type of institutional change utilizing the theoretical

framework for the various policy reforms identified in Table 1.5 in Chapter One. As

194 The question of plot size was debated in the United States, especially as settlement expanded in the
western states where small plots were not productive. Consequently, lot size is not a sufficient explanation.
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established in the theoretical framework, periods of social and economic instability often
coincided. An exception was in 1902 when there was a high level of social instability in
urban areas, but relatively good economic conditions (see Table 2.1). Otherwise, periods
of social and economic instability generally coincided in 1890-1893, 1907, 1917-1922,
and 1930-1935. As outlined above, the bureaucratic capacity of the Argentine national

government was weak until the twentieth century.

Table 2.1. Major Land Reforms During Times of Economic Stability

Social Conditions

Status Stability Instability
= ! 1
] Elites Perception= Success | 1876 Immigration & Colonization - T
3 Act Restrictions on Immigration
&
5 ) o II: Layering )
o E|It?§ Perception= 1882 Land Sales Act IV_Conversion
2 Insufficient Success or 1884 Homestead Act 1902 Land Act (Increase Land
S Failure , Available)
L 1884 Preemption Act

When there is only one type of crisis (such as social instability noted in Table 2.1), the
model predicts that institutional change through layering is more likely when the
conditions in quadrants 11 or 111 occur. In contrast, conversion is more likely to occur
when actors perceive that the formula for prosperity is insufficiently successful or failing,

and there is instability (quadrant 1V).

This dissertation finds that the perception of the capacity of the governmental
bureaucracy helps explain different types of institutional change. Table 2.2 shows the
effect of the bureaucratic capacity when there is social and economic stability. Change
can happen during times of stability. The table explains the conditions for the adoption of

the definition of the social function of property. We find that the de jure redefinition of
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private property rights in the 1949 constitutional reform occurred during a period of
relative economic and social stability. It was not a big bang as predicted by those

identifying Peron as the decisive figure in Argentine history.

Table 2.2. Reforms During Periods of Economic and Social Stability

National Bureaucratic Capacity

Improving/Strong Weak/Lack of Resources
| I

z Elite Perception= Success 1948 Natipnalization of 1876 Immigration &
S Railways Colonization Act
8 1949 Constitutional Reform
?5_' IV Layering
= Elites Perception= Il New Bureaucracy 1882 Land Sales Act
= Insufficient Success or | 1940 Independent Agency for 1884 Homestead Act
= Failure Colonization 1884 Preemption Act

1888 Railway Administration

Rather, the policy reform that changed de facto the institution of property rights occurred
when political and economic actors perceived that the national bureaucratic capacity was
sufficient to achieve the social definition of property, and there was agreement among
political and economic actors of the validity and effectiveness of the formula for
prosperity. In contrast, when there was consensus about the formula for prosperity in
1876, actors chose a model of private property rights because of the dominant formula for

prosperity and the lack of bureaucratic capacity.

As contemplated in the model, reforms are often made during times of economic and

political crisis (see Table 2.3). The perception of the actors of the success of the formula

for prosperity and the capacity of bureaucracy determines the type of institutional change.
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Table 2.3. Politics of Crisis
Social and Economic Instability
Bureaucratic Capacity Weak/Lack of Resources
Improving/Strong
Il Displacement
1891 Revoking
> | Elites Perception= Insufficient | Conversion Prii:/lst? g@%g?:ﬁ%oorﬁ;ﬁgys
08{ Success 1917 Homestead Act in 1890s
£ 1907 temporary reservation of
S Comodoro Rivadavia
‘—é Il Drift
S 1921 Rent Controls for the .
. . . . IV Exhaustion
- Elites Perception= Failure Social Good 1853% o
1932 YPF Bylaws
1934 Mining Code

This dissertation finds that the characteristics of the institution of property rights are tied
to socio-economic conditions and bureaucratic capacity. Peter Gourevitch reaches a
similar conclusion in Politics in Hard Times when he recognizes that “nationalization
may seem a more plausible option in a country whose state bureaucracy has a high
reputation for competence.”*** Consequently, the passage of the bylaws of YPF, the
reform of the Mining Code, and the nationalization of the railways all occurred when
bureaucratic capacity had improved. This was in contrast to what happened in 1890

during the Barings crisis and the eventual privatization of the railways.

De facto conditions are more difficult to model using the actor-focused theoretical
framework. They are more susceptible to influence by a broad range of variables. The
approach for understanding these changes in this dissertation focues on the various

structural factors and the unintended consequences of policy choices by political actors in

195 Gourevitch., p. 229.
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the pursuit of the formula for prosperity. The conclusion is that political actors installed
layers upon layers of restrictions to curb abuses and address crises. An Argentine scholar
writing in the 1920s concluded that when settlement was left to “natural’ forces and the

bureaucratic hurdles removed, it worked better.1%

2.4 CONCLUSION
The exclusion of social/political dimensions from models focused on the

economic/material interests of actors is a major weakness in the existing literature. This
dissertation’s framework includes as a variable social conditions, and their relationship to
property rights. Property rights are both social and economic institutions. Political and
economic actors (designated as elites in the framework) are continuously reacting to
social and economic conditions and making policy choices through an incremental and
iterative political process. They do this when there is a general consensus about the
formula and when there is not. The framework incorporates both intentional and
unintentional change by expressly studying the de facto and de jure conditions of

property rights.

The proposed framework helps answer the question of the evolution of property rights in
Argentina without relegating the answer to the predetermined future of a Spanish colony

or the actions of a single man—General Juan Perén.

19 de Ezcurra.

98



Chapter 3. Origins of the Institutional Era, 1853-1870

“We know that the desert can only be conquered by people, to populate it is to occupy and bring
productivity. What is the best system to stimulate the settlement of the land? This is a practical
problem, and the Anglo-American laws contain the solution.” Nicélas Avellaneda, 1865.*

This chapter traces the early years of the design and formation of the institution of
property rights. From 1853 until approximately 1870, Argentine political actors at the
national and provincial levels designed and created the institution of private property
rights. Among political and economic actors after 1853 there was near universal
acceptance of the formula for prosperity founded on Alberdi’s political objective of
populating Argentina with European immigrants. We find that the most of the legislative
or legal changes reinforced private property rights. The institution of private property

rights was not displaced, converted, or allowed to drift during this period.

Political and economic actors designed the institution of property rights to be based on
private property, emulating what they understood from the U.S. model. These actors
made decisions based on the perception of the formula for prosperity reflected in
Alberdi’s dictum to govern is to populate, the socio-economic conditions, and the
capacity of their young government. In 1866, expropriation legislation upheld the rights

of property (land) owners established in the 1853 constitution. Private property rights

197 Avellaneda, Nicolas. 1865. Estudio sobre las Leyes de Tierras Piblicas, edited by R. Rojas. Reprint,
Buenos Aires: El Siglo, 1915., p233. Note: The term desert is used throughout the literature of the period
and referred to unoccupied land without people or cultivation. It was not referring to desert in the
geological meaning of the word.
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were also upheld in the courts. The Civil Code of 1869'* likewise strengthened private

property rights.

Responding to perceived problems, political actors made decisions that had unintended
consequences that would undermine de facto conditions of private property rights.
Specifically, these actions prevented the expansion of private ownership of public lands
or a real increase in the number of owners of property. Also, during this period, political
actors reserved ownership of different kinds of property for the state, such as mineral
rights. Many of the early political problems were related to the national-provincial power
struggle. This included resolving the conflict between Buenos Aires and the
Confederation that prevented unification of the territory of Argentina under one
government until 1862. There was also the problem of what to do with land claims and
actions taken by the dethroned Rosas. The national-provincial conflict was particularly
relevant in the debates over the jurisdiction and ownership of the railways and mineral

rights.

The 1853 constitution represented the end of the non-institutional era of Argentina. The
outcome was that political actors during the early years of the institutional era proved that
North’s argument that Spanish colonialism prevented the emergence of private property
rights was a false choice. It was not either/or. Instead, a more accurate explanation of the
historical legacies was that they shaped the perceptions of political actors. Political and

economic actors decisively rejected the Spanish colonial and post-colonial institutions

198 The civil code was the draft with which Vélez Sarsfield was charged to write by President Mitre, and
passed during the Sarmiento administration. In 1882 a reform (law of 9 September) of the Civil Code was
made that altered the numbering, and is most often referred to as the correction of the Civil Code.
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that had delivered land to the few. They believed these institutions were obstacles to
prosperity, and as a result they designed policies to prevent unjust land speculation and

abuse.

The problems Argentine political actors faced were not unique. California had many of
the same historical legacies and during the early years many of the same problems. These
included the prevalence of large land grants issued under a prior regime (Mexican
government). In a widely read pamphlet from 1871, Henry George was extremely critical
of policies that had been enacted and of the level of monopolization and landowning
aristocracy that had emerged.** He declared that there was no “State in the Union in
which settlers in good faith have been so persecuted, so robbed, as in California.”?® The
historical legacy and early decisions by political actors about public land policy had the
unintended consequence of creating uncertainty and lack of security for the small farmer
settling in California. Ironically, the different long-term outcomes in the two cases
emerged because of the greater and more spectacular cases of land speculation and
abuses in California. In California, Mexican land claim holders were gouged (to use the
term of George) by American land sharks that took over their large land grants and either

threw off the small farmer who occupied the land or black-mailed him to pay additional

199 A journalist by profession, Henry George developed an economic theory of property rights and taxation
that informed political actors in the United States. He supported the opposition to Ulyssess S. Grant
administration. The basis of his economic theory was the belief that “private ownership of land enables
possessors to charge rent from those who need access to the land in order to produce income for themselves
and society as a whole. That rent by right belongs to the society whose labors generated it...Government
should, therefore, commandeer the full value of unimproved land.” He was also the author of Progress and
Prosperity in 1879. This publication was reprinted in party in the SRA Anales, and according to one
biographer (David Montgomery) of Henry George was responsible for rent boycotts in Ireland after its
delivery to the country. See Garraty, John A., and Mark C. Carnes, eds. 1999. American National
Biography. Vol. 8. New York: Oxford University Press., pp. 850-851.

20 George, Henry. 1902. Our Land and Land Policy: Speeches, Lectures and Miscellaneous Writings. New
York: Doubleday and McClure Company., p. 37.
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rents.”®* In Argentina, the original land-holders contracts were protected by the
government and the government attempted to curb future land speculation. In a chapter
on land policies in the United States, Lance Davis and Douglass North conclude that
fraud and collusion were institutional innovations for which “presumably, suitable side
payments were made.”?% Their conclusion seems to suggest that violating ante claims
was a better policy choice rather than curbing land speculation and fraud. Furthermore, in
conducting their research, Davis and North found that illegal institutional arrangements
were most likely designed to reduce transaction costs, and they suspected that those with

political influence benefited more from the weak Public Lands Office.?*

In this context, what differentiated early land settlement in Argentina and the United
States cannot be found in the ‘superior’ governance in the U.S. The eventual outcome of
weaker private property rights in Argentina can only be explained by the slow,
incremental process whereby Argentine political actors changed the institution of
property rights through the layering of various conditions and rules. In contrast, in
California and other states, the political and legal system accepted land grabbing and

fraud, and concluded that fraud did not constitute a reason to abrogate a contract.*

3.1. LAND RIGHTS AND POLICY POST-ROSAS
In 1852, Juan Manuel de Rosas, the governor of the province of Buenos Aires and leader

of the Confederation, was overthrown. This act represented the collapse of the previous

2% hid., p. 40.

202 Davis, and North., p. 92.

23 |hid., p. 103.

20% See discussion in George. Our Land and Land Policy: Speeches, Lectures and Miscellaneous Writings.,
pp 72, 91-92.
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system of governance of property rights. In the aftermath, actors rejected the past, and

sought to transform political and economic institutions.

In 1853, de jure private property rights originated through intentional acts. A constituent
assembly met and prepared the founding document that became the 1853 constitution.**
The constituent assembly proposed a new modality of governance based on the ideals of
the enlightenment and the political and economic model of the United States. They
believed the future prosperity of Argentina lied in emulating the United States by

becoming a beacon for European immigrants to settle the vast territory.

A crisis provided the catalyst to break from the model of the caudillos.?® Despite the
bountiful land, in 1853 Argentina remained a backward country. Caudillos had
established territorial dependencies they ruled and where private property had little

meaning.*”’

Writing in exile, Juan Bautista Alberdi provided the intellectual basis for a new objective
of government. The 1853 constitution established the inviolability of private property
rights (Article 17), and the requirement to distribute public lands (Article 67.4). With the

acceptance of the constitution, the de jure conditions of property rights were absolute and

205 1t would take several more years (not until 1862) after the May 1853 constitution before the country
would be united under this constitution.

206 The Spanish term cuadillo in the 19" century referred to a warlord. In the 20™ century it was used to
mean a political boss or charismatic political leader (in Argentina). This is a definition provided by
Argentine historian Luis Alberto Romero. See Romero, Luis Alberto. 1994/2002. A History of Argentina in
the Twentieth Century. University Park: The Pennsylvania State University Press. In other Latin American
countries it is sometimes to use to refer to a “Strongman.”

27 The colonization process like that of settling the frontier in the United States also included wars against
the indigenous populations.
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private for the right to use, benefit, and transfer. The constitution promoted the
distribution of land through ownership versus possession, and the transfer of property
from the state to private individuals. The de facto conditions did not coincide with the
aspirations, similar to the conditions during the early years of U.S. history. Both countries
grappled with designing the right policies to colonize the frontier. In Argentina, these
policies were conceived as a new process of colonization, and required sub-dividing,
distributing, and settling uninhabited public lands.?® The political/social problem was to
increase the population of Argentina with European immigrants. Promoting immigration
through agents in Europe and colonization were the selected tools to solve the problem.
The institutions of the enlightenment such as private property rights were a means for

achieving the formula for prosperity.

It would take ten years to consolidate and unify the Argentine Republic, which occurred
in 1862. During this period there were two parallel processes to reject the past and forge a
new institutional era of private property. The Government of the Confederation operated
under the 1853 constitution and sought to promote the distribution and titling of land to

small landholders.?® The province of Buenos Aires was governed separately.

The parallel political processes produced several discrete preferences about land

distribution. The provinces and territories of the Confederation that had perhaps suffered

2%8 This understanding of what colonization meant would shift during the period. In a 1942 dictionary
published by the Argentine Industrial Union (UIA, acronym in Spanish), colonization was defined as the
founding of colonies that could be by domination and that are an obstacle to free development. See page
348-49, Editorial Atlantida. 1942. Diccionario Comercial e Industrial de la Republica Argentina. Buenos
Aires: Editorial Atlantida S.A.

209 Buenos Aires had not joined the constituent assembly, and was independent.
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less under Rosas rule adopted Juan Bautista Alberdi’s call for freedom, equality,
property, and security.?° The political actors believed that the best policy was to occupy
the land, and that the new government could adequately administer policies to prevent
land speculation and abuses. There were immediate actions to establish colonies in the

provinces.

The process of introducing conditions to curb land speculation also began during this
period. Land speculation was believed to be deleterious to achieving Alberdi’s social
objective and had to be stopped. In contrast, the province of Buenos Aires that had lost
the most in terms of the protection of property rights reacted strongly to reverse Rosas’
actions. The unintended consequence was the establishment of a contradictory legal
framework in the province that created uncertainty for landowners.?* As a result of a
complete aversion to government, provincial political actors adopted a strong preference
for selling public lands as the best policy to prevent future governmental land
confiscations or interference.

Actions by the Confederation Government

“Some individuals contrary to the spirit of the existing rules for the rights of possession of public
lands in the federal territories are asking for large swaths of territory for the purpose of land
speculation. Such acts hinder progress and goals of populating the land.” President Justo José de
Urquiza, 25 July 1857.

Confederation political actors sought to build institutions and create policies they
considered to be fundamental for prosperity. These included actions to protect private

property, promote colonization, and prevent land speculation.

219 Alberdi, Juan Bautista. 1886. Obras Completas. Vol. V. Buenos Aires. As quoted in Carcano.
21 Carcano, p. 163.
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Protecting Private Property. One of the first decrees (7 August 1852) of the
Confederation government was intended to ‘strengthen the right of property’ by
abolishing confiscation and immediately applying principles that advanced the respect for
property rights.?*? This even included returning some property to Rosas. Among the
reasons for this controversial action was that the 1853 constitution provided for the
absolute guarantee of private property. This demonstrated respect for the de jure
conditions; however, it also had the unintended consequence of slowing sub-division of

land and facilitating the monopolization of land.

Promoting Colonization. The provinces sought to advance their own colonization
programs during this period. For example, until 1850, in Entre Rios, squatters and
invaders had populated most of the arable land.** As the population grew in the mid 19th
century, land was settled without any certainty of title. There was no third-party
(government) protection of the land title. The leaders enacted a series of laws to conduct
land surveys and regularize titles to provide for the legitimacy of property. During the
government of President Justo José de Urquiza, for example, Entre Rios benefited from
increased settlement by immigrants. # Its population increased from 47,631 in 1849 to

134,271 in 1869 with some important settlements (colonies) having been established.

212 gee Cércano, Miguel Angel. 1925. Evolucién Historica del Régimen de la Tierra Plblica. Segunda
Edicion: Revisada, Corregida y Aumentada ed. Buenos Aires: Liberia <<LA FACULTAD>>., p. 125.

23 hid., pp. 101-108.

214 Miguel Angel Cércano’s work on the history of public lands is quoted in nearly all literature on
Argentina. He became a National Deputy, a key member of the negotiating team with the United Kingdom
in 1933, and Minister of Agriculture.
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Consequently, in the provinces there was the perception that colonization as a policy

worked.

At the national level, political and economic actors rejected colonial and post-colonial
land laws. They sought to intentionally change antiquated systems that disadvantaged the
European immigrant: the enfiteusis and the latifundio.?*> An example of this is found in a
solicitation for a study to draft a law for distributing public lands. According to the
announcement, the obstacle to increasing European immigration was the existing method
of distributing and transferring uncultivated land.*® The request for proposals posed a
series of questions that highlighted what would become the political debate for the next
50 years. These included questions of models to apply, the process of privatization of

land, and national versus provincial jurisdiction:

What are the laws that govern the distribution of the land for settlement and the

agriculture in the United States, and the English and Dutch colonies?

e Which public (national) lands should be sold (as stipulated in Article 4 of the
constitution)?

e Which lands are or should be property of the provinces (Article 104)? Which are
or should be national territories (as defined in Article 64 of the constitution)?

e s it best that the national government be exclusively in charge of all of the sale

and distribution of lands and immigration promotion?

213 Under enfiteusis, the national government continued to hold title for the public land as a guarantee for
national debt and charged an annual fee for the use of the land by colonist. The original law provided for
the land to be held for 20 years, with the colonist having preference to buy the land in the event that the
state would sell it.

216 See Santiago Derqui. Juan Marfa Gutiérrez. Ministerio de Instruccién Publica. 1855. Premio & quien
presente una memoria sobre tierras publicas, etc.: Ministerio de Agricultura. Derqui was President of
Argentina from 1860 to 1861.
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Curbing Land Speculation. Political actors considered land speculation a major
impediment to prosperity. The early solution adopted was to establish conditions on any
land claims based on the belief that land purchased by speculators would not be put to
productive use. The Urquiza Executive Decree of 25 July 1857 required that any land
grants be owner-occupied (in use) within six months in order for the right of possession
to be conveyed. The right to transfer was also contingent on the lands being occupied.?’

These conditions became a precedent for future colonization legislation.

Legislation in the Province of Buenos Aires

In the province of Buenos Aires the path to reform was made more difficult because of
the problem of having to figure out what to do post-Rosas with existing land grants and
partial transfers.?® Political actors debated for years how to reject the past, but it was
impossible to create a blank slate (hacer tabla rasa) while respecting the rule of law.?*
Most of the land had been granted through signed contracts or enfiteusis. The immediate
actions were to suspend the distribution of any public lands (29 May 1852), survey and
record land, and assign blame to Rosas for all of the ‘squandering and appropriations that

had been taken by his government.’**

The unintended consequence of actions to rectify perceived abuses by Rosas was a series

of conflicting laws and an emerging pattern of solutions to political/social problems. The

217 See reprint on page 88-89 in Ministerio de Agricultura. Argentine Republic. 1901. Digesto de Leyes,
Decretos y Resoluciones: Relativos & Tierras Publicas, Colonizacion, Inmigracion, Agriculturay
Comercio. 1901 ed. Buenos Aires: Compafiia Sud-Americana de Billetes de Banco. [Hereafter Digesto]
218 Carcano., p. 147.

219 Digesto, p. 207.

220 Carcano, p. 149.
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Law of 29 July 1857 declared all property of General Rosas to be state property and
ordered its sale.??* Land granted by Rosas was also transferred to the state through the
Law of 8 August 1857. Like the action taken by the Confederation, the law exempted
properties that had been transferred to private individuals through enfiteusis.?* With these
laws, the Buenos Aires legislature was still faced with the problem of how to increase
productivity. While there was dissatisfaction with enfiteusis (it was perceived as being
counter to the principles of private property), a new legal framework for land distribution
(through sub-division) was not immediately available. Consequently, on 21 October
1857, the legislature enacted a law to lease public lands for eight years. The law generally
protected the rights of possession by allowing those on these lands to lease the land.
However, it did not reduce the uncertainty for those leasing the land because there was

always the possibility that the government would sell the land.?*

Nicolas Avellaneda criticized these early actions because they sanctioned the insecurity
of property, “maintained paralyzed all of the land of the campaign [process of settling the
desert]; established a “dreadful obstacle to the right to transfer land freely;’ nullified the
registration prescribed in the universal legislation; and opened the door to the
predominant and absolute rule of government over private property.”?* He concluded

that social progress was dependent on upholding the security of property rights.

221 Avellaneda., pp. 208-210,

222 proplems in the law were finally rectified by the Law of 12 October 1858 that clarified those lands
exempted. Note that the language is ‘bought,” but enfiteusis did not convey permanent ownership;
therefore, the quotes are used. It would not be until 1864 that a valid system for addressing property rights
for those who had acquired land through enfiteusis was enacted by the province. See Ibid., p. 212.

223 Carcano., p. 154.

22% These conclusions by Avellaneda were quoted by Cércano (pp. 157-8). Also see Avellaneda, pp.214.
Note: The campaign of the desert or the campaign of colonization was the terminology during the period to
refer to the government settlement program.
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Avellaneda believed that selling public lands was the best option to prevent abuse by
future governments. His opinion matters because his written work was often cited in
political debates and served as the intellectual foundation of policies to colonize public
land. More importantly, he became president, and proposed and signed the

comprehensive 1876 Immigration and Colonization Act.

3.2. BUILDING THE NEW INSTITUTION OF PROPERTY RIGHTS
In 1862 with the consolidation of the Republic under the leadership of Bartolomé Mitre,

the separate trajectories of colonization and immigration in the post-Rosas era would be
united under the newly formed national government. Mitre nationalized all land outside
of the boundaries of the provinces in 1862, with the exception of any lands that had been
offered to navigation companies.?® The term “nationalization’ until the 1930s referred to
when something passed from provincial to national control. It did not necessarily mean
that it passed to private to national control. During this period, nationalization, as a term,

defined the domain or jurisdiction not the owner.

Post 1862, political actors continued the process of designing and configuring all of the

keys of property rights. One key, the protection of the right of a property owner from the
state, was embodied in the passage of the expropriation law in 1866. The laws governing
the right to use, benefit, and transfer of property would be upheld with the passage of the

Civil Code in 1869.

225 |_aw 17 October 1962, see Digesto, p. 94.
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Expropriation Law of 1866
Although a consequential law for the institution of property rights, the political process of

passing the Expropriation Law suggests the haphazard realities of de jure legislating.

The immediate impetus for the Expropriation Law (189/1866) was to provide the
procedures and processes by which land could be expropriated for the construction of a
railway. Early legislation for railway concessions granted the railway company the land
without any specifics on how this transfer would be made. During a debate on legislation
in 1864 to authorize the construction of a railway from Concordia (Entre Rios) to
Mercedes (Corrientes), a clause was added that the government would provide the land to
the railway. Deputy José Maria Cantilo (Buenos Aires) asked rather matter of factly: “Is
this to say that the government will need to expropriate the land?”?* The Deputy
proposing the legislation dismissed the question. Then, Deputy José Evaristo Uriburu
(Salta) clarified the de facto practice of the time, which was that it was assumed that it
was in the property owner’s interest to cede the land at no cost to the government for the
benefit of having closer access to railway transportation. Defending private property,
Deputy Cantilo again clarified that this would throw the owner off of the land. He cited
precedent from provincial legislation to offer an amendment. Provincial concessions
required that the railway companies purchase the land. In 1864, Cantilo’s question and
amendment were dismissed because it was the last day of the session, and there was no
time to pass an expropriation law. Consequently, the compromise was to add language

that stated that land would be ‘expropriated if it were necessary.’*’

226 CD, 29 September 1864, p. 862.
221 CD, 29 September 1864, p. 863.
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It would take another two years before there would be passage of an expropriation law at
the national level. The original model used by the Chamber of Deputies was French law.
It was rejected by the Senate in favor of a model of a U.S. law that had recently been
passed. The final law provided landowners due process should they not accept the first
price offer. The law ‘solved’ the immediate problem of expropriations for railway
construction,?®and upheld de jure private property rights. Adequate compensation in
particular was challenged in the courts. In general, the courts upheld the government’s
right to expropriate for the benefit of the formula for prosperity, but defended the rights

of the owner in terms of the price.

Civil Code (1869)
The Argentine Civil Code passed on 29 September 1869 defined the civil protections of

property rights.?”® The 1853 constitution required passage of the code. President Mitre
appointed legal scholar Dalmacio Vélez Sarsfield to draft the code. The Civil Code was
approved without much debate, and modified relatively only a few times until the 1950s.
In article 2513/1869%%°, Vélez Sarsfield defined that inherent in property is the right of
possession, disposal, service, use, and enjoyment according to the will of the owner. He
[the owner] can alter the fundamental nature of the property, divide it, or destroy it, as
well as keep others from using his/her property. The right was not limited by nationality.

The scope of the right would eventually be modified indirectly with the 1949

228 By the early 1870s, there was sufficient levels of railways (both inter- and intra-city) that were financed
by London investors that the meetings of the boards for these lines were published in the London Times.
The information reported suggested that although with some problems that the promise of transfer of land
was generally met.

229 n the literature there is a fair amount of criticism of VVélez Sarsfield borrowing nearly all of the clauses
from other codes. A fair amount of the code was based on the Napoleonic code. Sanez Quesada.

230 Article 2547/1882 corrected version.

112



constitution.?* Table 3.1 highlights other attributes of property right covered in the Civil
Code.?? Argentine scholars, Sergio Berensztein and Horacio Spector conclude that the
Civil Code helped provide “Argentine private law uniformity and stability,” and the code

rejected the theory of imprevision.**®

Table 3.1: Highlights of the Civil Code

e Right to buy property (including land) through a contract with consideration (an
established price) and sell property that can be subject to a contract (current or future) as
long as transfer of property is not prohibited (Art. 1323/1869, Article 1358/1882).

¢ Right to not sell property. The exceptions are when the buyer has been granted the
authority to expropriate for the purposes of public utility, convention or will. Property
owned by several individuals that cannot be sub-divided cannot be sold unless settled by
judicial action (Art. 1324/1869, Article 1359/1882.).

e Real property cannot be sold without a survey (Article 1344/1869, Article 1378/1882).

¢ Nobody can be deprived of his/her property unless for public utility without just
indemnification before being dispossessed. It is understood that just indemnification that
which pays not only the real value but also compensates for the direct prejudice that
occurs when being deprived of his/her property (Art 2511/1869, Article 2345/1882).

¢ Right of possession of property when a natural person has the object under his power
with the intention to use the property (Art 2352/1869, Article 2352/1882).

e Possession will be legitimate when it exercises a right constituted in accordance with this
code, but illegitimate when there is no title, the title has been nullified, or acquired from a
person who did not have the right of possession (Article 2355/1869, Article 2389/1882.)

e Possession is presumed in good faith unless otherwise proven or when bad faith can be
presumed (Article 2362/1869, Article 2396/1882.)

Notes: The Civil Code was amended for editorial reasons in 1882 (primarily), and all of the articles were renumbered.
Source: Civil Code of Argentina, Edition 1917, pp365-1084.

Like the expropriation law, the Civil Code established restrictions as a reaction to the
Rosas era. For example, it limited the rights of public employees, judges, lawyers, and
ministers from purchasing any goods of the state. It was a durable document that was

used to constrain attempts to add limitations on the sale of public lands or violate private

28! This clause was amended in the 1968 modification to the code (Law 17711), deleting the definition that
included the right to destroy property.

%32 The Civil Code was corrected in 1882 to clarify the redaction. As a result there was a renumbering. The
numbering used in this dissertation is the original numbering, as will be noted.

2% Berensztein, Sergio, and Horacio Spector. 2003. Business, government, and Law. In A New Economic
History of Argentina, edited by G. Della Paolera and A. M. Taylor. Cambridge: Cambridge University
Press., p. 333. On the same page they define imprevision as that “which authorizes judicial terminations or
modification of the terms of the contract when the payment owned by one of the parties has become
excessively onerous because of extraordinary events.”
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property. For example, in 1884, a Deputy invoked the Civil Code as the precedent that
one can assert one’s right of property by having held possession for 30 years.?* The Civil
Code validated de jure the right of possession, one of the keys to decoding the institution

of property rights.

3.3 POLITICAL OBSTACLES TO DEFINING PROPERTY RIGHTS FOR RAILWAY
AND MINERAL DEVELOPMENT

In Argentina, the evolution of property rights, in general, was linked to colonization
policy, as well as railway and petroleum policies. For this reason, in this chapter, | trace
the early years of railway and mineral development. They are distinct cases but not
entirely separate. The experience of capital-intensive railway development was a factor in

deciding how to exploit petroleum after the discovery.

Ownership of the railways and mineral rights are important to the evolution of property
rights in Argentina, and more specifically the definition of property as having a social
function. The relevance of the railways emerged early in the history because of the link
between railway development and the formula for prosperity. Argentine political actors
had to solve the problem of who owned and had jurisdiction over railway development
and operation. The challenge they faced was doing so in a way that was politically
feasible given the national-provincial struggle. The political answer to problems of
railway development was different over the time studied during this dissertation because
of variation in bureaucratic capacity, perceptions of actors, the formula for prosperity and

socioeconomic conditions.

2% Statement made by Deputy Argento, CD, 22 October 1884, p. 565.
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It would take nearly 50 years before mineral rights became relevant to the formula for
prosperity after the accidental discovery of a large deposit of petroleum in Comodoro

Rivadavia in 1907. This discovery would change the politics of property rights.

Tepid Action by the National Government

Very simply, growth in agricultural and livestock production for export would have been
impossible without solving the problem of how to get products to port. For Alberdi, the
railway was a pre-condition for political, economic, social development.?** As such, the
constitution influenced by his writings specifically called on Congress to provide for the

construction of railways.?*

The 1853 constitution invested in the authority of congress the responsibility for
construction of railroads, with little direction. The problem of course was that until 1862,
the largest province and city—Buenos Aires—in terms of the economy, control of
governmental resources (through the port), and population was not part of the
confederation. Consequently, railway development would begin separately during the
early years by the provincial government of Buenos Aires on the one hand and the

confederation government on the other.

Neither the province nor the confederation had much success before unification. Attempts
were made to build state railways and to grant concessions to foreign capital, thereby
creating foreign-owned railway companies. The province would have some success

floating capital, but by 1861 private capital had all but abandoned the Western Railway

2 ewis., p. 7.
2% Article 67, Clause 16.
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(FCO). The confederation was without funds (since all governmental revenues were
dependent on the port), and its only solution was to grant incredible right-of-way access
land to British investors for what would become the Central Argentine Railway.?*’ Large

land grants were also used in the U.S. to encourage railway development.

In 1862 after the unification of the country under the Presidency of Bartolomé Mitre, the
concession for the Central Railway was modified to provide a guaranteed return to
investors. The provision of a guarantee was to provide additional incentives to private
and primarily foreign investment, and would later by codified in legislation. This type of
incentive was instead of railway land grants for more than 40 years, and represented a

policy innovation that was distinct from the United States.

Any justification for use and action by the national government was made based on
Alberdian ideals. For example, in 1865, although there was only one legislative action
related to financing of railroads (the country was at war with Paraguay), these principles
were used to justify the national government purchasing shares in the Ferro-Carril
Primer Entre-Riano (when there were scarce resources).?*® The result was that early

railway development was very much a government activity, albeit with limited success.

Historical Legacy of Mining

The 1853 Argentine Constitution was silent®® on determining ownership of all kinds of

mineral rights (including petroleum).?*® One interpretation of this fact was that

237 See a summary of this early history pp. 7-12 in Colin Lewis.
2% Deputy Agote, CD, 2 October 1863, p. 468.
2% The constitution required codes to govern commercial, civil, mining, and criminal matters.
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differentiating the mineral rights from other rights validated that the owner of the land

surface was not the owner of mineral rights.?** During these early years, there was debate
about who owned the rights to minerals found under the surface of the land. The delay in
the clarifying ownership and jurisdiction hindered mineral exploration because it was not

clear if rights of inventors of new technologies to explore minerals would be protected.

The direct way to address this question would have been through the passage of a Mining
Code; however, the code would not be enacted until 1886 even though a first draft was
completed in 1864. The political process of defining sub-surface property rights (the right
of use, benefit, and transfer) was delayed because of the national-provincial struggle. The
political question was whether the national government or the provinces had jurisdiction
over granting rights of use to explore and exploit minerals found below the surface of the
land. The first draft of the Mining Code was prepared by Don Domingo de Oro and was
introduced to Congress in 1864. It was reported out of committee in August 1865;
however, it was postponed, then tabled, and eventually returned to committee because the

bill did not protect provincial rights. >

One effect of the lack of a mining code was that it precluded protections for technological

innovations in mineral exploration. As part of a patent case, legislation was introduced in

% This was not unique to Argentina because the legal frameworks in most countries did not initially
govern petroleum. In the U.S., it was inferred that petroleum was of the public domain in the 1870 Placer
Act; however, it was not expressly included. See Gates. History of Public Land Law Development., p. 730.
241 Argument made by Deputy Ruiz Moreno, CD, 12 July 1865, p. 143.

242 The first and second delays were because the legislation was complex. The justifications used for the
final tabling until the next legislative session included the importance of the legislation; the special
knowledge required to understand the legislation; the question of whether the mines are national or
provincial, necessary expropriation of land; establishment of courts; and that Chile was debating its code
(and that due to the competence of the men that had prepared ‘it should be very complete’). Arguments
made by Depty Agote, CD, 15 September 1865, p. 561-62.
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July 1865 to grant a concession to an individual to explore and quarry asphalt utilizing a
new technology in Jujuy.?? It was voted down because it was perceived as validating

national jurisdiction over the sub-surface land rights.

Another effect of not having the Mining Code was that it reserved the rights to dictate
laws and effectively have jurisdiction over the mines to the provinces. The national
Congress did not see any role for itself in mining exploration. In the 1865 debate on the
annual budget, Deputy Ugarte argued against providing financial support for an employee
in the mining office because “there is no reason to consider that the mines are national
property.”* The consequence was that legislation governing mining would continue to
be enacted by provincial legislatures rather than the national congress. Nevertheless, the
national congress considered the Oro bill during several sessions, and in each found it to
be unacceptable by both those for and against provincial jurisdiction over sub-surface

land rights. The decade of the 1860s would end without a mining code.

3.5. CONCLUSION
This chapter traces the early years of the political process of designing the institution of

property rights in Argentina. According to historian, Jeremy Adelman during this period,
Argentine political actors achieved their goal of creating a legal order that was legitimate

and protected the rights of property.?* These actions disproved North’s hypothesis.

23 CD, 12 July 1865, p. 142.

24 CD, 25 September 1865, p 401.

25 Adelman, Jeremy. 1999. Republic of Capital: Buenos Aires and the Legal Transformation of the Atlantic
World. Stanford, California: Stanford University Press., p. 11.
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Correlations may confirm that the probability that former Spanish colonies are less likely

to establish secure private property rights than former British colonies. However, a

correlation does not explain why. To explain why the institution of property rights

evolved as it did in Argentina requires a more in depth study of the de jure and de facto

conditions of property rights. This chapter is the first step in this process of inquiry.

Table 3.2: de jure Property Rights, 1853-1870

1853 constitution 1857 Urquiza 1857 BA Decree 1866 1869 Civil
Decree to Lease Land Expropriation ~ Code
law
Socio- General economic stability
economic Primary socio-political problem was the national-provincial struggle
Status
Formula of Agreement in the Formula for Prosperity
Prosperity Concern about insufficient success of immigration, colonization, and railway development
Status
. Lack of resources and control against abuses
State Capacity . .
Lack of bureaucratic capacity
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Based on Alberdi’s writings, political actors built modern institutions to govern

Argentina. The 1853 constitution represented a new beginning and a break from the non-

institutional era in Argentine history. The 1866 Expropriation Law and 1869 Civil Code

validated the private property rights established in the constitution. Throughout this

period, there was agreement about the formula for prosperity and the need to promote
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private property rights. The future of the country rested in promoting immigration and
colonization, and building the infrastructure (railways) for development. It was agreed
that strengthening the institution of private property rights was the way to achieve these

social and economic objectives.

Table 3.2 highlights major reforms utilizing the framework for this dissertation. As noted,
several political/social problems emerged during this period. Some had immediate
impacts on policy choices during these years, such as the national-provincial conflict that
hindered railway development and blocked the definition of mineral rights. Others, such

as the social/political problem of fraud and land speculation were underlying factors.

There were also practical problems to be solved. While the 1853 constitution protected
private property rights there was a gap between the de jure and de facto conditions.
Nearly all of the land in the national territories was still public (approximately 136
million hectares, or 46 percent of the total land area of Argentina).?*® In the provinces,
there were still public lands to be transferred to private ownership. For example, as of
1870 in Santa Fe public lands still represented 50 percent its geographic area.?"’
Notwithstanding these practical problems, for Argentine political actors the decade ended

with the promise of the formula for prosperity: Immigration + Colonization.

2% The public lands in the national territories had an indigenous population that was not recognized in the
early statistics. Furthermore, early statistics about the distribution of public lands between private and
public ownership are extremely difficult to validate because even as late 1936, 42 percent of the land in the
national territories had not been surveyed.

4 The total area of Santa Fe is 13 million hectares. The figure 50 percent is used as a conservative estimate
since in 1895 there were 8,000,000 hectares that were still to be granted through concessions or sold. This
figure was cited in Cércano., p. 365.
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Chapter 4. Forging the Formula for Prosperity and the Institution of Property
Rights, 1870-1890

This chapter examines the evolution of the institution of property rights from
approximately 1870 to 1890. Lacking any significant discoveries of mineral resources,
Argentine political actors believed the future prosperity of their young country was
dependent on using its comparative advantage—an abundance of land suited for
agriculture and livestock. They sought to build a country emulating the political and
economic model of the United States. First they had to create the institutions, including
the institution of property rights. This was largely complete by the 1870s with the
passage of the Expropriation Law and Civil Code. In 1873, the Congress began the
process of legislating immigration and colonization policy, and supporting railway

development.

In 1876, the Immigration and Colonization Act was passed. The founding fathers of
Argentina considered that idle land was the major impediment to social and economic
prosperity. This was reflected during legislative debates, in the press, in the arguments
made by the Sociedad Rural Argentina (SRA), and scholars who studied the question of
land ownership. The universally accepted solution was to: 1) increase the number of rural
inhabitants in the Argentine Republic for social/political objectives; and 2) increase the
number of hectares of land cultivated throughout the Republic for economic objectives.
The progress towards achieving these goals was regularly cited by political and economic

actors to measure success.
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Settling the land and making it productive faced both practical and political challenges.
The practical challenge was the complexity of populating more than one-half of the
national territory with European immigrants. Since so much of the national territory had
yet to surveyed, there were still inadequate measurements of the number of hectares to be
colonized. The government just did not have the capacity. The political challenges
included settling the land while preventing land speculation and abuse, as well as
devising a policy to build the railroads without upsetting the fragile détente of the

unresolved conflict among the provinces.

By the early 1880s, there had been little progress in increasing the population or settling
the frontier. Less than 100,000 immigrants who had arrived between 1870 and 1880
stayed, and average annual population growth was less than 3 percent.?*® The statistics of
how many immigrants arrived by sea were tracked by the government, the press, and
regularly referenced in presidential speeches. With the election of Julio Roca to the
presidency there were new efforts to promote immigration and colonization. It was a time
of general political and economic stability, but the bureaucratic capacity of the

government was quite challenged by the enormity of the task.

As the framework presented in Chapter One predicts, institutional change during this

time would occur through layering. The national government enacted several pieces of

248 These data are available from multiple sources for every year beginning in 1857. The data are consistent
and with few discrepancies. Author’s calculation. Immigrant data are from Argentine Republic. 1925.
Resumén Estadistico del Movimiento Migratorio en la Republica Argentina: Afios 1857-1924, Ministerio
de Agricultura Direccién de Inmigracién: Talleres Graficos del Ministerio de Agricultura de la Nacion.
Population data are from 1914. Resumenes Estadisticos Retrospectivos, Direccién General de Estadistica de
la Nacion: Imprenta de G. Kraft.
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legislation to address perceived weaknesses in the 1876 Land Act. These included
extending the kinds of public lands that could be sold and colonized to include pastoral
colonies in 1882. In 1884, Argentina would finally enact its version of the U.S.
Homestead Act, with the objective of providing free land. In the same year, the Argentine
version of the pre-emption act passed. The 1884 Preemption Act was enacted for the
social objective of offering those who had occupied the land the right to title, and

validated the ‘common law’ right of possession.

All of the laws enacted during this period were passed to support the formula for
prosperity (Immigration + Colonization), a formula for which there was consensus.
However, concern with fraud and the lack of bureaucratic/governmental capacity and
resources were factors for the inclusion of provisions that had unintended consequences
of undermining private property rights. For example, to protect its ability to extend
railway development and the necessary infrastructure to the national territories, in the
1882 law government reserved its perpetual right to expropriate former public lands after
they were transferred. This perpetual right exempted land granted under the law from the
compensation conditions established in the Expropriation Law, only providing
protections for improvements made by the colono and not for the fair market value of the

land.

The Homestead Act offered the possibility of changing de facto conditions of property

rights but the concern about fraud led to the inclusion of a provision that provided the

executive branch the authority to revoke claims when fraud was determined to have
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occurred. Separately, these provisions did not threaten private property rights. However,

together, they increased uncertainty and had unintended consequences.

4.1. IMMIGRATION AND COLONIZATION ACT OF 1876
Alberdi wrote his dictum “to govern is to populate” in 1852. In the 1870s legislation to

populate the vast territory and distribute land in the National Territories, which
represented more than 50 percent of the country’s land, would be seriously considered. In
1873, legislation related to colonization and immigration was debated.* It would not
pass until 1876. In comparative perspective, this delay is not remarkable as it took the

United States 10 years to pass the landmark Homestead Act.

Achieving Greatness: Solving the Problems of Under-population and Under-
productivity

There was political consensus about the dual solution of populating the public land with
farmers, but the emphasis varied among actors. As discussed, Avellaneda’s concern was
about the productivity of the land. Immigration was a means not an end. The SRA held
similar views. In a letter to the editor, the U.S. was cited as the only model for Argentina
because it is the most similar, and faced the same obstacles—*“we’ve accepted the
political institutions of the U.S.—why do we not accept also its economic principles? Is
there any country where the flow of immigration is more and has a higher reputation?”?*°

For others, immigration promised the civilization of the countryside by attracting hard-

249 1t was tabled until the next legislative session as a result of the pressing business of passing electoral
reform and the annual budget.

20 | etter to Dr. D. Vicente G. Quesada from Emilio de Alvear. SRA, Anales, 1870, Vol. 5 (30 April 1870),
No. 4, pp 105-110.
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working European immigrants (through the opportunity to own their own land).** These

were two problems for which a single solution was enacted.

Understanding the Social/Political Problem of Under-population

During the debate leading up to the final passage of 1876 Immigration and Colonization
Act, the need for a strong immigration policy was emphasized—not colonization.
Attracting new immigrants to the country through the public land policy was the

motivating factor.

The final 1876 legislation provided few if any incentives for natives—existing farmers—
to seek claims in the territories. The origins of the many of solutions to the problem of
immigration embodied in the 1876 Act can be found in the debates about the annual
budget for the immigration office during this period. For example, the discussion in
August 1873 about the line-items for the 1874 Immigration Commission Budget
highlighted four basic social/political problems (see Table 4.1) as perceived by the
Deputies. The relative importance of this issue is reflected in the length of the debate on
the topic, a fact recognized at the time.?? The final funding appropriation did not
radically change immigration policy. This would have to wait for a presidential election,
not unlike what happened in the United States with the election of President Abraham

Lincoln.?®

! 1n addition, the majority of the public lands under the jurisdiction of the national government were in the
national territories, which were border regions over which wars were fought; therefore, settling the land
also had a security dimension (although this was rarely mentioned in the debates but inferred).

2 geveral would begin their new motion with the statement “at the risk of fatigue” Warcalde, p. 925.

253 Hibbard., p. 383.
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Table 4.1: Immigration and Social/Political Problems

1. Theright kind of immigrant | There was a consensus that promoting immigration through agents in

was not arriving. northern Italy was more important than southern Italy due to the quality
of the immigrant. It was stated “Let's leave immigration from the south to
come spontaneously, but let's not encourage it...in the United States
they have arrived to the point of putting in place obstacles...we should
not do this, but we should not encourage it.” Deputy Alcorta.?

2. Immigrants are not During the debate about whether to fund immigration services it was
adequately supported when | stated: “if in something we should be prodigious and generous it is to
they arrive to Argentina. attract immigration, it is pettiness to debate line-items that are an

advantage to the country...the more we protect immigration the more
income we will have because for every 40,000 immigrants they produce
200,000 pesos of income.” Deputy Elia.c

3. Nearly allimmigrants were | Inidentifying the causes those cited were the lack of infrastructure in the

staying in Buenos Aires. provinces, transport to and as Deputy Cabral who had sponsored
legislation the previous year for the settlement of Chaco described: “to
live in these places is exactly against ones’ own interest and therefore it
is few that dare to begin life in areas that are so dangerous.”

4. There were not enough In calculating what was being assigned, the amount would only be
immigrants to justify the appropriate if 100,000 immigrants were arriving each year. The
expenses. rhetorical question by Deputy Guastavino was “Now, | ask, is there

anyone in the Chamber of Deputies that can find a serious statistic that
would allow him to say that next year we are going to see anywhere
near 100,000 immigrants arriving to the Republic?”

Source: 2CD, 7 August 1873, p. 928; ¢ p. 922; 4 p. 910.; ep. 923.

Understanding the Economic Problem of Under-productivity

Under-utilization of land was unacceptable to political and economic actors. There was
no productivity in unoccupied and uncultivated land. Like immigration, the statistic of the
number of hectares cultivated would be closely monitored by all actors. In spite of its
economic potential, by 1874 even with a near tripling of the population since
independence to 1,800,000, only 500,000 hectares of land were cultivated—this
represented less than six tenths of one percent of the fertile plains.** This was
considerably less desirable ratio (.28 per capita) than the circumstances in the United

States. In the United States as reported in the 1870 census, the total land area of improved

2% See Lahitte, Emilio. 1918. Informes y Estudios: Tomo I11. Edited by Direccién de Economia Rural y
Estadistica. \VVol. I1l. Buenos Aires: Talleres Graficos del Ministerio de Agricultura de la Nacién.
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farm land was 76 million hectares with a total population of 40 million.** This was close
to the peak decade (1880s) for the United States of improved land per capita of 2.3

hectares.?®

There were few reliable statistics about the number of hectares transferred. This gap in
measurement reflected that the priority for the economic goal of property rights was
productivity. Productivity was understood as having a large percentage of the population
exploiting the land. Like the United States, the distribution of the land among the greatest
number of property-holders people was a stated objective for the political and economic
actors. An example of this was in 1874 during what was the annual debate (3 and 6 July)
on how to encourage immigration. Deputy Pedro Lucas Funes (Santa Fe), who received
applause in the Chamber, answered the question of why immigrants do not go to the
provinces with this statement: ‘because experience has shown that promises are not kept
for those who do, because they do not find what they want; because they are not given
land. For immigrants there is nothing more precious than land, they do not desire

anything more than a small piece of property where they can work.”

The SRA viewed the increased settlement of land by small agricultural farmers
(immigrants) as essential so that Argentina could rid itself of the latifundio. For example,

in the 31 August 1875 Anales, the SRA published an open letter to the Congress arguing

2% Census Office. 1880. Report on the Productions of Agriculture as Returned at the Tenth Census,
Department of the Interior: Washington: Government Printing Office. The number of tilled farm hectares in
1880 was more than 90 million hectares. The 1870 data was also reported in the 1880 census. The
population figure is from Maddison, Angus. 2004. Maddison Dataset. 2003 [cited November 26, 2004
2004]. Available from http://www.eco.rug.nl/~Maddison/ .

28 Hibbard., p. 546.
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that the administration of public land should seek to stimulate European immigration to
the become farmers like the United States. It argued that the United States owed its
‘grand’ status to the laws on public lands that enabled each American citizen to become a
property owner. Countering critics of the economics of small farming, the same letter
made the case that small holdings are not an obstacle to growth and development. Citing
statistics for the United States, France and Great Britain, the article concluded that ‘the
United States owes a great part of its success to its public lands legislation, that has made
each American citizen an active, energetic and entrepreneurial property owner idolizing
the liberty and order that his homestead has provided.” It was this understanding of the
U.S. model that created the immutable link between immigration and economic
prosperity.?’

Defining Colonization: Process for Distributing and Subdividing Public Land

In Argentina, like the United States, there was general agreement that public lands should
be distributed. In legislative debates, editorials and other documents from the time, there
was no questioning of whether public lands should be distributed. The debates were about
a series of choices, and the political process of distributing (and transferring land) to the

private domain would take more than 50 years.

The primary areas of debate or choices that had to be made were: 1) should public lands
be sold for the benefit of the public treasuries, granted for the purposes of populating vast

tracts of under-utilized lands, or some combination of these two; 2) if the land was to be

7 This stance on the part of the SRA would continue into the 20th Century.
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sold at what price; 3) under what conditions should the land be transferred (to whom);

and 4) what should be the size of the tracts.

These debates were highly influenced by the thinking and writing of Nicolas
Avellaneda.*® He had presented a critical assessment of the history of land and in
particular public lands in Argentina. He unequivocally concluded that the state should not
hold the land. The question he asked was how to implement what he viewed as the
accepted understanding of the importance of private property after the perversions of
colonialism in Argentina.?° He was extremely critical of European models for the
productive use of land and saw the need to ‘re-do’ colonization in order to populate the
land permanently. He wrote : “The [s]tate should, as a result, get rid of the lands not for
fiscal gains but for the grand purpose to civilize and populate the land. This is the highest

criterion that must be the base for all of our public land laws.”?*°

This statement by Avellaneda reflects what he expressed as the greatest flaw of the
enfiteusis, which was that for the sake of money (to pay off the debt) the government had
failed to provide certainty to those occupying and putting to productive use the land. He
viewed that this system of distribution allowed only for the superficial rather than

extensive use of the land because those working the land would not make the necessary

8 The Argentine public record provides ample publications by its political leaders, which reflect the stated
ideas and contemporary analysis. These publications will serve as primary source material throughout this
dissertation.

2 The book was written before Karl Marx’ seminal work, and therefore, its perspective about private
property and the productive use of land does not reflect this ideological debate that would be influential in
the early twentieth century.

260 This understanding of the value of freeing the state of the public lands continued for 50 years. During
the 1882 debates, Demaria stated the same that the sale of land not only generated revenue for the
government, but through direct contributions and that within 100 years the multiplying effect is significant
(13 October 1882, Meeting 9).
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investments to fully exploit it. He wrote : “land should be granted through ownership, and

absolute ownership.”

Although he looked to the United States as a model, his proposals in the late 1860s and
the basis his version of the bill that would become the 1876 Act differed with the U.S.
Homestead Act on the question of how to distribute the land. Why? Based on an analysis
of his book and the legislative debates, as well as comparing to the situation in the United

States at the time, there are three basic reasons.

First, the 1862 U.S. Homestead Act was signed into law just a few years before
Avellaneda wrote this book and had not had much effect.?®* This was due, in part, to the
U.S. Civil War and the fact that most settlers in the United States at that time preferred to
establish their homestead on private land bought on the secondary market.?? Despite its
colonization policy, in Argentina the growth in land cultivated was in the provinces and

not the territories (with the exception of increased land under cultivation in La Pampa).

Second, Avellaneda was adamant about the problem of land speculation, similar to the
arguments made against the Homestead Act in the United States. He concluded: “let us
sell the land; but at a price high enough to avoid the accumulation in greedy and idle

hands,” and low enough so labor in search of land could buy it.?*

28! The U.S. Homestead Act like the Argentine had had a residency requirement for commutation of the
title. Therefore, even the U.S. records do not have any data on the number of claims prior to 1868. See
Hibbard., p. 396-97.

%62 Gates. History of Public Land Law Development. p. 402.

263 Avellaneda., 192.
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Third, and perhaps the strongest reason was that Avellaneda was concerned that if land
were granted rather than sold that the state could and would take it back.?** He believed
that granting land would not be a great enough of change—it would just be a
modification of enfiteusis rather than a wholesale repudiation of this ancient system. The
history of the tenacious state and the caudillos instilled in him the deep concern that
granting land for free was too risky—even if it would help achieve otherwise agreed upon
social and economic objectives. Avellaneda’s perception seems to validate that policy
choices are linked to history. However, while history may inform the policy choices it

does not necessarily predict policy choices that a theory such as North’s might suggest.

Linking Immigration and Colonization: The Final Act

In 1875, President Avellaneda introduced the legislation that led to passage of the
Immigration and Colonization Act of 1876. Although the sections related to the sale of
public land were nearly identical to the president’s version, the final legislation
(introduced and drafted by the legislative committee of the Chamber of Deputies) was
substantively different in the emphasis it placed on immigration rather than colonization.
The order (immigration before colonization) in the title of the Act reflected this. The Act
included a national government subsidized program to provide incentives for European
immigration and the establishment of colonies in the National Territories with emphasis
on the border lands. Land was to be surveyed and sold at a modest price through auction
to primarily small crop farmers with no significant restriction on land size. Avellaneda,

among others, argued that providing land was the greatest incentive to attracting

%% This understanding was based on the prevalent interpretation of the Argentine civil code and contract
law. For example during a debate on clarifying corrections to the civil code in 1882 (CD, 25 August, 46"
Session, p 17), Deputy A.D. Rojas repeated the argument of contract law that a donation failed to
established two parties as it is only the donor; therefore, there is not a contract.
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immigrants. However, Congress introduced additional incentives that included subsidized
passage and relocation.?® The reason for this difference was the emphasis the Chamber

placed on the social objectives of Alberdi over the economic objectives of Avellaneda.

How did the Act affect property rights? The final legislation continued the pattern that
emerged in the years after the overthrow of Rosas analyzed in Chapter Three of including
provisions to protect against fraud. The law granted each settler only a boleto provisorio
(provisional deed) until the settlement and occupation conditions had been met. Should
the conditions not be met the boleto would be nullified and the land would be returned to
the government. Occupation conditions were not unique to the Argentine legislation. The
U.S. Homestead Act also had rules related to occupation and limited the size of lots that
could be granted. Consequently, these provisions did not necessarily erode property
rights. However, they offered the potential to do so, depending on the actions taken by

government after the claims were granted.

The Act did not allow for the sale of land for pastures, and prescribed the size and shapes
of the subdivision of the land into sections of 20 square kilometers, with each section
then sub-divided into 400 lots of 100 hectares each. Finally, the law placed conditions
that required how the land was to be used. For example, urban lands had to be occupied
and built upon within one year and rural lands had be occupied and cultivated within two
years. All of these conditions were established for the purpose of building a particular

kind of society—of meeting particular social objectives. The 1876 Act (Law 817) was

26% This would be labeled artificial immigration.
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designed to attract European immigrants to the national territories, and to establish

organized towns.

Law 817 had several inherent weaknesses. First, it established a relatively limited
organizational structure for administering colonization, dependent on annual
appropriations. Although immigration was not extremely high, the level of demand
exceeded the capacity of the ministry to sell or lease public lands in small tracts.?®
Second, it limited the benefits of the settlement program to immigrants (Article 84).
Third it established a cumbersome process of surveying, documentation, and eventual
auctioning of the land (Articles 64-81). Meanwhile, by default the areas that were not
surveyed for colonization could be conceded to private companies that would establish
colonies and bring immigrants to the country (Article 104). Fourth, Article 101
established that the sections that were not solicited for colonization or for reservations for

the indigenous populations could be leased for grazing (as a default measure).

Just like there was general agreement on the objectives (reasons for the Act) there was
agreement in the perception by the political and economic actors that these objectives
were not achieved years after the passage of the Act. Increasing the number of people to
be governed dominated the legislative debate, and the chapter on colonization was
generally weak at best or a hindrance to the settlement at worst. As a result, there was an

layering of reforms that changed the institution of property rights.

%68 This lack of capacity provides support for the ongoing criticism by the SRA of the high levels of land
speculation (and would be repeated often in studies from 1880-1914).
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Law 817 began a process of the de jure incremental erosion of the right to use land.
Although there were durable protection of property rights embodied in the Argentine
Constitution and Civil Code, an enduring concern about the number of hectares under
cultivation, the number of immigrants staying, and levels of fraud persisted. Political and
economic actors advocated for and enacted legislation to try to engineer different
outcomes. Political actors chose the promotion of immigration through agents and
incentives rather than improving the security of land grants. The reason for doing so was
the overarching concern about land speculation and abuses. This was a valid concern

considering the history of Rosas.

4.2. INSTITUTIONAL LAYERING
The period examined in this chapter was a time of relative social and economic stability

for Argentina. In nearly all history texts about Argentina, the 1880s are considered the
beginning of the golden years. The leaders from the “Generation 80s” are credited with
enacting the policies and laws that brought prosperity to what had been a backward and
underdeveloped country. Within this socioeconomic context there were still incremental
changes in the institution of property rights. They were not direct repudiation or attacks
on private property rights. Quite the contrary—the political and economic actors in power
were strong proponents of liberal economics. The lack of bureaucratic capacity and
continued political pressure to expand the land under cultivation provided the impetus for
reforms. There reforms took the form of institutional layering, a partial renegotiation of
some of the terms of the colonization policy and conditions of property rights. The 1876
Immigration and Colonization Act had yet to cause a change in the conditions in the

national territories. Most of the areas where settlement was authorized were not surveyed.
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The areas available were not immediately suitable for large-scale agricultural settlements
due to problems with irrigation and distance to market. In most cases, the regions were
more appropriate for pastures. They were remote and unconnected to any trade or
transportation routes. These environmental conditions in the national territories were part
of the explanation for why land settlement was not occurring. Political and economic
actors believed they could nevertheless put the lands to productive use. As a result, there

was a partial renegotiation of the institutional arrange ments.

Early ‘Innovations’ to Promote Immigration and Colonization

The initial design of the immigration and colonization act would be reformed through a
series of legislative acts, resolutions and decrees. There were no advocates for reducing
the absolute guarantee of private property. Rather reforms were made to solve the myriad
of problems, including lack of settlement by immigrants or conditions being met, abuse
and aggregation of vast tracts of lands by large landowners, and poor economic
productivity on the farms. These reforms changed the de jure and de facto conditions of

property rights.

Post 1876, there were land surveys undertaken but little settlement in the National
Territories. When President Roca entered office, he formally organized (through
regulatory decree) the Central Office of Land and Colonies, originally created by Law
817. In 1880 and 1881, Roca signed dozens of decrees to order the surveying of land and

govern the administration of the national territories.
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By the summer of 1882, two years into Roca’s term and following the congressional
elections, dissatisfaction with the results of the 1876 Act led to action. Government
statistics reported regularly in the press confirmed that immigrants were not traveling to
or staying in the national territories (see Figure 4.1). Critics of the immigration problem
often reached the ‘front’ page of the newspaper.®’ For example on 19 and 20 July 1882,
the editorial page of La Nacion reacted against the existing policies and new proposals
and provided statistics and a report on immigration to the United States to contrast what
was happening in Argentina. The newspaper advocated a focus on reform that would
prepare the lands to receive immigrants. This was similar to the rhetoric in the SRA’s

Anales.

Figure 4.1: Destination of Immigrants 1857-1880

M Federal Capital

35% - 33%  33% W Buenos Aires

m Santa Fe
%7 m Cordoba

= Mendoza
25% -

Other Provinces

Territories

InPercent
N
o
X

15% -

10% - 9%

5% -

9
1% 0%

0% -
1857-1870 1871-1880

Source: Author's compilation from Argentine Statistical Summary, 1925

287 During the period of study of this dissertation, the ‘front’ page varied. It was at times really page 4 after
the classified, or reflected what was the editorial of the day, called Ecos del dia, which tracked what was
being debated in the Federal Capital.
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Once the legislative elections of 1882 had been affirmed and the session effectively
began, President Roca introduced legislation on 29 August 1882 to reform the
distribution of public lands. Reaction by the press to the legislation was lukewarm at
best.?®® La Nacion (5 September 1882) stated that the bill offered by the president
provided no benefit to the occupant, established no land grants (donations), and continued
the auction system, which was not attractive to the potential immigrant in Europe left
wondering if he could secure a plot of land. The solution the newspaper advocated was a
dual system of land grants and sales, with sales only where the price of the land was
known. The newspaper continued its criticism that the reform was necessary because
“promoting immigration without facilitating the acquisition of land, without duly
guaranteeing life and property, without the truth in practice and the exercise of free
institutions™ had to be changed.?* The institution that the editorial was referring to was
private ownership of land. The lack of administrative capacity to distribute land meant
that as of 1882, public lands had not been distributed. In the United States, during the
early years of implementation of the U.S. Homestead Act (1862-1872), the number of
homestead entries was likewise relative low, the average annual number of entries
between 1868 (first year that was eligible) and 1872 was only 4,356 entries and 543,138

hectares.?™

268 | a Naci6n was established by Bartolomé Mitre, elected President in 1862 (and considered the first
constitutional President). Mitre and Roca were not strong adversaries and would eventually cooperate
during the 1890s crisis; however, the paper would be critical of Roca. Writing on 2 September that the
President needs to know public opinion, but what is it? It is unknown without free suffrage.

269 | a Nacién [hereafter LN], 10 September 1882, p. 4.

27% Hibbard., p. 396-97. Acres are converted to hectares.
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The press was critical of the capacity of the government to administer the process. La
Nacion wrote on 30 September (the last day of the regular session when bills had to be
carried over to the extension period) that the colonies established by the national
government continued to produce terrible results, the artificial system of colonization was
scandalous and the cause for decreases in immigration were because of the poor

administration of the national territories.?

Why Reform Colonization Policy?

No deputies defended the status quo. Public lands were not being sold. In his testimony,
the Minister of Interior said: “we would be happy if in one year we could sell 1,000
leagues (~5,000 kilometers) of land.”"* The debate was how to address bad consequences

of existing legislation. The solutions debated were all related to the U.S. experience.

Just as La Nacion referred to the model of the United States, the Deputies invoked the
United States to argue for or against the proposed reforms.?” For example, Calvo (the
chair of the committee the presented the bill) stated that he wished Argentina could have
a law like the Homestead Act of the United States that would grant to any Argentine
citizen a lot of 160 acres, but he did not even attempt to propose this because “I lost the
debate of the citizenship requirement.”?* The citizenship requirement (which many
believed could eliminate speculation) was discarded as an option because of the

constitutional guarantees granted to inhabitants and not only citizens in Argentina.*”

2™ | N, 30 September 1882, p. 4.

22D, Vol 2, October 1882, p. 801.

23 5ee CD, Vol. 2, 13 October 182, pp 800-9.

274 Ipid.

2"® The citizenship requirement had been added in the United States to secure passage.
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Among those who supported changing the law to provide for free land grants was Deputy
Funes who argued that giving away the land would be better than the current system
“land that is owned is land that produces.”?® In 1882, free land grants would not be
expanded because it was politically impossible to grant free land to non-citizens (as had
been the case in the U.S.), and the argument against establishing this requirement was

that it violated the constitution. This aspect of the renegotiation process failed in 1882.

Argentine legislators were not prepared to provide a broad plan for transferring public
lands like that of the United States because of the history of fraud and corruption, as well
as the belief that procedures of all types had to be put in place to prevent future abuse of
the rules. It was a fear of abuse the led to several of the conditions placed on the rights of
use that would limit this sub-characteristic of property rights. This was derived from the
capacity to enforce the conditions of settlement and colonization, which was near
nonexistent. For example, the 1882 legislation as discussed in La Nacion was not
attractive to potential immigrants because of the system of auctions and land sales. Yet,
auctions were supported because of the perception was that land grants would lead to
abuse. Another example was the concern about not occupying the land. The rules enacted
would in the end create incentives for spying among neighbors so much so that, he said

“there would be no certainty for landowners.”%”

In the end, the majority perception of the problem in the legislature was that the public

lands had not been sold to immigrants because the wrong strategy for settling colonies

276 D, 1882, Vol. 11, 13 October 1882, p. 801.
2" Deputy Carlos Bouquet (Cérdoba), CD, Vol 11, 13 October 1882, p. 809
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had been applied. Rather than re-write Law 817, the legislation introduced in 1882 was
additive. It added a new layer of institutional arrangements or authorizations. This law
outlined a new process for distributing public lands by beginning in the near territories
(such as La Pampa) or where there were already population centers.

Incremental Undermining of Private Property Rights

The Land Sales and Division of the National Territories Act (Law 1265) was enacted on
3 November 1882. ?’® The act authorized the sale of land in la Pampa, Patagonia, Chaco
and Misiones through auctions and upon payment of one-sixth up front for pastoral lands
and one-fifth for agricultural lands.?*® The conditions that expanded and restricted

property rights are summarized in Table 4.2.

Table 4.2: Law 1265 and Property Rights

Expansion New and Re-Stated Restriction

--Expanded the types of --Limited the right to sell the land to third parties or neighbors

land that could be unless the land was fully paid

distributed and therefore --Required residency for pastoral land within two years a minimum

used by permitting the sale | investment (which could be avoided if the land was paid in full).

of public lands for livestock | --Obligated that agricultural lands be obtained by those who would

(most land in the national directly cultivate within three years

territories was not suitable **Article 16 reduced the property rights by creating a category of

for agricultural cultivation) land with ‘perpetual rights of the government.’ This article
eliminated the right of the owner to fair compensation payment
when the government exercised the right of eminent domain for
roads aljd railroads in response to needs as a result of population
growth.

Notes: This did not go un-debated. It was eventually passed because of what had happened in
province of Buenos Aires. There, the cost of expropriation had caused the provincial government
financial problems.

This action layered new conditions on the existing colonization policy by including

pastures as an authorized use of the land. This was positive for expanding private land

28 The purpose of the bill according to the Committee chairman, who introduced the law to the floor of the
Chamber of Deputies (Nicolas Calvo) was “try to sell public lands and organize the prior survey before
doing so0” (13 October 1882, Meeting nine of the extended sessions), p. 798.

2" The sale of land on credit was considered a weakness of Argentine land policy; however, without free
land there was a concern about options.
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ownership since more the land in the national territories was suitable for this type of
exploitation. The most significant change with negative consequences for property rights
was Article 16. It altered indirectly Article 96 of Law 817 by eliminating the rights
guaranteed in the national expropriation law to those granted land under the law so as to
protect the government’s right of way claims for roads. This was a partial renegotiation

of absolute private property rights without directly changing property rights.

Reserving perpetual rights in Law 1265 challenged the absolute, de jure right to property
guaranteed by constitution and Civil Code. Although unintended, it was accepted as a
necessary condition to protect common rights.”® La Nacion, which was generally anti-
Roca, summarized the two arguments in “Restrictions Justified,” an article that concluded
that the Act was constitutional. The justifications cited were that i) the limitation was
known to the buyer prior to the purchase (and was therefore no different than restricting
the size of the lots that could sold); and ii) the buyer’s investment in the land was
protected as just compensation for any improvements was included as a provision (all
that was being reserved was use of the land). La Nacién concluded the editorial with the
following: “Societal interests come before individual rights, and this is why expropriation
(when properly compensated), is a limitation of the right of property permitted in the

constitution and reserved by the state. It is justified.”*

Additional Action to Accelerate the Stalled Colonization of Argentina

The lack of organizational capacity continued to hinder the expansion of property rights.

Law 1265 did not solve the problems with colonization or change the perceptions by

28 There is no record of the debate of this article in the Congressional Record.

281 See LN, 20 October 1882, p. 1. This concern about the money that would go to private hands from the
government for land that had been public would be the main argument used during the Perén
administration to reform the expropriation law in 1948.
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political and economic actors because the problem of bureaucratic capacity had not been
resolved. As an interim measure, in July 1883, the Minister of Interior passed a resolution
suspending the leasing of public lands citing administrative reasons including the high
number of requests, among other. In addition, there was a contradiction with what was
prescribed by Article 101 of Law 817. Specifically, Article 101 of Law 817 authorized
the executive to lease public lands that were not selected for colonization. However, by
July 1883, the areas to be colonized per Law 1265/1882 had not been selected. Therefore,
what areas to colonize or lease were not defined. It was not until a 17 January 1884
Executive Decree that the process for leasing land was clarified. Establishing a leasing
policy was considered an intermediate accommodation for the lack of bureaucratic
capacity and a way to enable those who could not afford to purchase land to be able to

farm. 2

Another example of accommodating the lack of bureaucratic capacity was the acceptance
of outsourcing the land settlement. On the cusp of the passage of 1884 Homestead Act,
the Department of Agriculture was primarily concerned with surveying the land,
reporting on its agricultural potential, among other activities. Proposals from private
companies, such as Runiciman & Ca to the national government for concessions to
establish colonizes (500 leagues, ~2,500 kilometers) established the basis of a public-
private partnership to install the infrastructure necessary for agriculture. The
arrangements established targets for the number of families and the government would

subsidize the transport of the immigrants. The company would be protected from

%82 SRA, Anales, 1884, Vol 18 (28 February), No. 3, pp 75-78.
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expropriation for 20 years, and if the land was expropriated the government would be 20

percent over the cost on a cash-basis.**

During this period, economic actors like the SRA continued to be critical of the
government’s immigration and colonization policies. In general the SRA believed the
government did not understand how to attain agricultural development. *** In the February
1884 Anales, the SRA wrote an article about the effects of the existing laws.?* Among its
critiques was that the government was selling land without understanding the real value
of the land, and as a result facilitating land speculation rather than agricultural
development. For the SRA, land speculation did little to increase the land under

cultivation and unfairly preyed on immigrants.

Reflecting the general tendency during this period to model legislation on the United
States, the SRA released a study on the U.S. model for distributing land, published in two
editions of the Anales (30 June 1884 and 15 July 1884) a “Study about the Public Lands
in the United States and the Laws Governing its Distribution.”?*® In the first section, the
SRA identified two of the fundamental principles of the law, namely the division of land
into small lots for the exclusive use of agriculture and the sale at prices that could be paid
by the poor, or grants on the condition that the lots are settled during five years and
personally cultivated. In both cases (purchase or grant), the individual receiving the land

had to be a citizen. What is important about this study and the timing of it is that it

28 AB, Vol. 8, No. 19, 15 Oct 1884, p. 659.

284 Bernier, Désiré letter, 1883. “Colaboracién: Inmigracién y agricultura,” Anales, Vol 78, No. 8 (April
30), p. 177.

28 SRA, Anales, 1884, Vol. 18 (28 February) No. 4, pp. 75-78.

28 SRA, Anales, 1884. Vol. 18 (30 June): No. 12, pp. 269-270 and Vol 18 (15 July): No. 13, pp. 294-297.
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emphasized what worked in the United States and the differences between the United
States and Argentina. There were two differences: the size of the lots (larger in Argentina

than the United States) and the U.S. citizenship requirement.

The records appear to indicate that the SRA dissatisfaction caused governmental action.
In his presidential address of 15 May 1884, President Roca called for additional resources
(and action) to colonize the national territories because it was not sensible to wait for
immigrants to be guided upon arrival.?®” The SRA reaction to this statement was to affirm
the need to support colonization in those areas that have favorable conditions (Chaco and
Misiones) but not Patagonia.?®® In July 1884, President Roca introduced legislation that

would become known as the Homestead Act.

Congress enacted in 1884 two pieces of legislation specifically designed to address the
problems with colonization.?®® Each had de facto consequences for the evolution of the
institution of property rights.*® In the following section, the political process of enacting
these laws will be examined, followed by an analysis of the changes on property rights.
Argentine Homestead Act

The Argentine Homestead Act had the potential of greatly transforming the de facto
conditions of property rights by expanding ownership of property. However, its effect

would be more modest because of the layering of conditions to protect against fraud.

87 SRA, Anales, 1884, Vol. 18, No. 9, p. 200.

258 bid.

289 A third piece of legislation that governed the national territories was also passed, and was much more
extensively debated than either the Homestead Act or the Preemption Act. However, it did not affect
property rights, de jure.

%0 These laws would serve as the basis for colonization until the early 1900s.
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The Homestead Act added the authority to the national government to make land grants
for pastoral use (as well as agricultural) in the accessible territory of La Pampa,

primarily, to poor citizens-gauchos, who had been excluded from the 1876 Act, and in
particular those that had fought for the country.?* After being introduced by President
Roca, La Nacion (among other newspapers) endorsed the legislation on the “front page’
of its paper because it would bring the prosperity of the United States to Argentina.?*> The

paper demanded the Congress pass the legislation.?%

Like in 1882, political and economic actors believed that their lack of progress must be
because of differences between their legislation and the U.S. Homestead Act. The 1884
legislation was directed towards addressing (at least in part) these gaps. Among these was
to add a citizenship requirement and expand the use of land grants (versus land sales).
This was a partial renegotiation of the land settlement policy for those concerned with the
granting of land to non-citizens. The other conditions added related to targeting the areas
for settlement were unique in the Argentine law. Both the Argentine and U.S. Homestead

Acts had a requirement of settlement and cultivation.

Citizenship. Until 1884 restricting the rights to property of non-citizens was considered

unconstitutional. Also, there was a fear that any restriction related to citizenship and land

%! pastoral lands had also been excluded from the 1876 Act, but were expressly targeted in the 1882 Law.
292 The Agricultural Bulletin remarked that the legislation had been applauded in all of the major media.
See AB, Vol. 8, No. 14, 31 July 1884, p. 480.

2% |_a Nacion, 15 July 1884, p.1.
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would reduce immigration.?** La Nacién substantiated this perception or problem in its
editorial when it made the case that any citizenship requirement was not relevant for
Argentina even though it was a condition in the United States because the U.S. could
afford to have a restriction because it had a population of 17 million—Argentina was not
anywhere near that level (in 1884 the population was less than 3 million). Therefore,
while this was a difference between U.S. and Argentine legislation the interest in strict

requirements would be only modestly entertained.

Free Land. The Argentine Homestead Act was reported out of committee on 18 August
1884 by Deputy F.C. Figueroa®®”, the chair of the committee. He stated in his opening
remarks that the law was not new and that it was a copy of an analogous law of the
United States, and that it would complement the existing laws of colonization, sale of
lands and an agricultural system in general.?* This type of argument is an example of
institutional layering. During the debate there was general agreement that Argentina
needed to increase the number of settlers to fulfill the vision as expressed by La Nacién
and as documented in much of the public record. What had changed from 1876 was the
perception that there were poor Argentines (gauchos) without access to land

ownership.?”

2% On paper getting a citizenship card was fairly easy for any immigrant. Law 346 enacted in 1869 and
widely publicized in all immigration brochures, flyers and promotions by the government was quite liberal
in providing the card. This law was not annulled until 1978. Explanations for why those settling Argentina
did not become naturalized general center on the fact that there were few benefits of citizenship, and in the
case of male immigrants the disadvantage of becoming a citizen was mandatory military service. See
discussion in Moya, José C. 1998. Cousins and Strangers: Spanish Immigrants in Buenos Aires, 1850-
1930. Berkeley: University of California Press., p. 336 and footnote 18 on p. 491.

2% This is not Figueroa Alcorta who became President of the country in 1906.

2% CD, 1884, Tomo 1, 18 August 1884, p. 709.

2T Why there was this change in perception is varied. One reason is that there was in general increased
intellectual consideration of the topic of poverty. For example, in a multi-issue article (nine issues in all)
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The 1884 Homestead Act was the first legislative act post 1876 to focus on the ‘poor.’
The purpose of the bill was to give land to the gauchos or ‘natives’ of the frontier, who
had given their blood to the border wars, to redress the injustice that the majority did not
have a homestead, and they were renters or tenants to the large landowners. He
concluded: “By way of this bill we will give and make it so that the benefits of peace and
prosperity can be extended to this group of citizens that without out a doubt need it the

most.”2%

Adding Conditions. The Act included provisions that land could be granted only to
individuals who did not own land, and would occupy and use the land for five years
before being eligible to sell the land. These were similar to U.S. conditions. However,
much as Avellaneda feared, the question of granting the land rather than selling the land
provided the justification for the government to restrict private property rights. For
example, the conditions placed in the law to grant broad authority for the executive
(rather than the courts)®*° to revoke a claim was justified because “by virtue of the
granting of free title... the donor has the authority to impose conditions that it sees fit to

be able to make such a donation.”*® This is a clear example of a partial negotiation or

published in late 1883 and early 1884, the SRA discussed in-depth the book published three years earlier by
Henry George, “Progress and Misery.” The George word specifically attacked the system of tenant farming
as producing misery, and advocated for State confiscation of land. See SRA, Anales, Volumes 17 and 18,
Issues 21, 22, 23,24 and 1, 2, 3, 4, and 5.

2% Bill was reported out of committee after nearly a month of delays on 18 August 1884 43" session, p.
711.

2% The question of the legality of providing this authority to the Executive was questioned on legal grounds
by Deputy Puebla,

%% Deputy Argento, representative of the majority of the immigration committee that reported out on the
bill and the modifications made in committee. CD, 20 August 1884, Vol. 2, p. 725.

147



layering of institutional arrangements for enforcing property rights and the requirements

of the constitution to distribute public lands.

Like in 1882, the question of abuse and fraud was raised during the legislative debate.**
The Committee’s report tempered the authority granted to the executive by removing the
unilateral executive authority, and including a requirement for legislative approval as
well as adding a statute of limitation should fraud be discovered.*** Deputy Argento
stated: “We the members of the majority of the committee believe that this would
establish the insecurity of the property, and therefore, it seemed to us more convenient to
establish a shorter time period during which the government can exercise its right to

defend against fraud.”*%

Areas for Settlement. The scope of the land that could, therefore, be granted was
relatively limited to be only those lands already planned to be measured under the 1882
law (i.e. La Pampa, Patagonia, Chaco, and Misiones). This was an attempt to address the
problem of the weak bureaucratic capacity by reducing the scope of the land settlement
program.

Argentine Preemption Act-Right of Possession

The second law passed in 1884 was the Argentine version of the Preemption Act that the
United States Congress passed in 1841. The Chamber of Deputies enacted Law 1552 for

social objectives because they wanted to provide “native citizens’ the same rights as

%1 CD, 18 August 1884. Vol 2, p. 720.

%92 The final legislation did however grant executive authority to revoke the land claims if the conditions of
occupancy were not met. However, this was only until such time as the title had been granted.

%93 CD, 18 August 1884. Vol 2, p. 720.

148



immigrants, based on patriotic values that these squatters were those who had battled in

the wars to secure the land, and that common law recognized the right of possession.

The bill submitted to the legislature by the president responded to problems that the
executive branch had been having in the surveying of land in La Pampa and Patagonia in
compliances with Law 817/1876 (Homestead Act) and Law 1265/1882. The surveyors
discovered that much of the land had ‘occupants,” some titled by provincial governments,

others with no title, and squatters following the 1878 wars that secured the border.**

In committee, deputies substantially modified the bill to grant squatter rights if they had a
title and recognized the ‘right of possession’ similar as the U.S. Preemption Act. It was
not as broad as the U.S. version because the law (after a lengthy debate) applied only to
those who were on the land prior to 1878 for La Pampa and Patagonia and before 18
October 1884 for Chaco and Bermejo. Like the other legislation debated in 1884, there
was concern about fraud and that is why the time period for application of the law was
limited. As a result of a congressional compromise, the process by which title was
granted was invested in the executive rather than judicial branch, specifically to be able

to provide an easy method to address fraud.

1884: Incremental Expansion of Private Property Rights

The legislation enacted in 1884 addressed some of the weaknesses of earlier legislation
(see Table 4.3). It had the potential of greatly expanding de facto private property rights.

In particular, Law 1552 was very important to expanding access to land ownership. As of

%04 Adelman concludes that the occupant was most likely not a squatter (like a small farmer) but was using
the land for cattle. See p. 66.
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31 December 1890, 17 percent of the total public land distributed was based on the right

of possession.® However, the de jure reforms also tempered the expansion of ownership

over concerns about fraud.

Table 4.3: 1884 Laws and Property Rights

Expansion

New and Re-Stated Restriction

--Homestead Act (Law 1501): Expanded the
acreage of land to be distributed (and
transferred from state to private possession).
--Homestead Act (Law 1501): Allowed a
recipient of a grant to commute the claim after 2
years by paying a bond.

--Preemption Act (Law 1552): Expanded (with
some limitations) access to ownership to those

--Homestead Act (Law 1501): Granted
executive authority (without appeal) to revoke
land grants until such time as the definitive
title was processed.

--Both Laws: Established conditions on the
right of use, and directed those on the land to
cultivate, plant, or introduce livestock within
certain timeframe.

that had occupied land.

--Preemption Act (Law 1552): Strengthened the
rights of possession as generally prescribed in
common law.

Nationalization’ of the Railways: Eliminating the Role of the Provinces
The public sector invested nearly 43 percent of the federal budget in railway construction

and subsidies, contributing to the first railway boom between 1882 and 1892.%° When
considering the history of Argentina broadly, most attribute success in the construction of
the railways to foreign investment. The reality was that there was public investment
(national and provincial) directly in construction. As of 1890, these national lines

represented 23 percent of the total lineage.*”’

%% The total area of public land distributed as of this data was still a relatively small percentage
(approximately three percent) of the total area of public lands. Source: Author’s calculation based in 1890
statistic published in the 1891 Report on the Activities of the Office of Land and Colonies. See pp 6-190 in
Direccion de Tierras Inmigracién y Agricultura. 1892. Boletin Nacional de Agricultura: Imprenta de la
Direccidn de Tierras Inmigracién y Agricultura,. On 21 December 1898 under the Ministry of Emilio Frers
and the second presidency of Roca, an expiration date (90 days hence) for the exercise of the rights of
possession would be established.

*% The figure 43 percent is the estimate by Lewis, Paul H. 1990. The Crisis of Argentine Capitalism.
Chapel Hill: The University of North Carolina Press. Colin Lewis provides an estimate of 45 percent in
1885. See Lewis. British Railways in Argentina: 1857-1914: A Case Study of Foreign Investment., p. 125.
%07 |_ewis. British Railways in Argentina: 1857-1914: A Case Study of Foreign Investment., p. 125.
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The national government succeeded in usurping the provincial role by establishing the
profit guarantee system in 1872. This change through layering was first tested in 1873
was a law related to a particular concession in Buenos Aires (the Billinghurst Affair).
Those for national guarantees argued that the guarantees were the only means to
accelerate railway development. Without the 1873 legislation, Billinghurst (an Argentina
citizen) would not be able to construct the line as he was unable to get the necessary
credit in the London financial markets (because all other lines could now be guaranteed

by the national government).®

The argument that would win was articulated by Deputy Costa, who was critical of the
capacity of the province to effectively construct any railways because it was waiting for
volunteer financing from London. He stated: “the painful experience that we have had
has demonstrated that it is impossible to build any road in Argentina without the seven
percent guarantee....what are we to do? We will lose two or more years, and thereafter
another two or three for another procurement process.”** The perception of the lack of
governmental capacity at the provincial level explains why the national government was

able to assume this role.

Despite opposition to considering the legislation, debate was opened article by article on
22 August 1873. The debate focused the authority of the national government and the

appropriateness of retroactive adjustments to contracts.*° The final version established

%8 CD, 20 August 1873, p. 780-81.

%9 cD, 20 August 1873, p. 785.

319 An adamant opponent to having a national law be applied to a provincial law retroactively was Deputy
Saénz Pefia, CD, 22 August 1873, p. 832-3.
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national jurisdiction of the railway (by applying retroactively a national law to a
provincial contract. This transferred the authority to expropriate to the national
government by applying the 1872 law to the guarantee provided.** The Senate made
minor redaction changes, and the Billinghurst guarantee was sanctioned on 26 September

1873.%%

In the Billinghurst case, the national government expanded its role. While the national
government was expanding its role (by providing guarantees and some minimal
regulation) the provincial governments had their role reduced. The double jurisdiction, in
existence since the early days of the confederation, increasingly became unsustainable. In
November 1886, The Buenos Aires Herald forewarned of the eventual shift when it
concluded that: “[t]here will come a time when this double jurisdiction will make so
much trouble that it will cease to exist and there will be a readjustment of the relations of

the Provincial and Federal Governments.”3t

The process of provincial disengagement was also helped along by financial realities,
which resulted in the sale of most of the provincial lines. One of the most significant was
the transfer of the Buenos Aires provincial railway (Western) to private ownership
finalized in September 1889. This would eventually transfer a line that had been funded

with domestic capital from provincial ownership to foreign ownership.*** The action

11 This is the point made in the discussion between Deputy Cabral and Deputy Alcorta, CD, 22 August
1873, p. 844.

%12 |_aw 633 granted Billinghurst concession would eventually be voided, and in fact the construction of the
line from Buenos Aires to Rosario would take decades to build. In 1880, there was yet the third attempt.
CD, 29 September 1880, p. 221-236.

13 BAH, 7 November 1886, p. 1.

%1% |_ewis. British Railways in Argentina: 1857-1914: A Case Study of Foreign Investment., p. 128.
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received resigned support out of necessity and efficiency in the press.** The Entre Rios
government would sell the line it had constructed by August 1891 (pressured by the
financial crisis), and Santa Fe would apply a similar solution by selling the line to foreign
interests.*® Therefore, by the early 1890s, there were nearly no provincial lines. National-
owned lines likewise were sold, and private ownership would represent 88 percent of

railway lineage.®"’

Although not by design, nearly all of the railways—a capital-intensive industry—had
become foreign-owned. In the good times (just as was the case for labor), this was
generally accepted. However, in bad economic times, the perception among political
actors was that these incentives were leading to abuse (similar to the concern that evolved
in terms of abuse by colonos in the securing of land under the colonization laws).
Consequently, reforms were needed to eliminate the abuse. This meant more regulation,

and eventually a reduction in the rights of the foreign owners.

The first target in the late 1880s for reform was the perception that foreign-based railway
companies guaranteed by the state were not complying with requirements.*® The concern

about foreign capital was expressed by Juarez Celman during his inaugural address in

%13 |_a Prensa (22 September 1889, p. 4) published an extensive editorial on the subject, and reviewed the
level of public-ownership of railways in Europe, the US and Canada.
%16 | ewis. British Railways in Argentina: 1857-1914: A Case Study of Foreign Investment., pp. 128-132.
317 H

Ibid., p. 143.
%18 This is based on a Presidential communication read by the Chamber of Deputies, CD, 16 May 1888, Vol
1, p. 21-22.
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October 1886.% In addition, in the opinion of political actors, the Argentine

administrative system had failed to have absolute control over the railways.**°

There were two legislative actions in 1888. One created the National Railway Office in
the Ministry of Interior (Law 2274). Although the original General Railway Law was
passed in 1872, there was not a regulatory body until the creation of the Office in 1888.
The rationale for the creation of the new office was that although constructed, operated
and administrated by private railway companies that there was a void in terms of
governmental regulation.®* The second addressed the payment procedures under the

guarantee system and other administrative procedures (Law 2265/1888).

The incremental reforms responding to specific problems were temporary solutions. The
perception that the government was overpaying private companies and not getting
services*?? continued to be problematic politically in the late 1880s. With the economic
crisis of the early 1890s (known as the Baring crisis) the perception of overpayment

would drive additional legislative action as will be examined in the next chapter.®*®

4.3. CONCLUSION
The 1876 Immigration and Colonization Act provided the potential for achieving the

Alberdian social objectives. Yet, there was limited progress by the early 1880s. Actors

%1% Translation of the speech by the Buenos Aires Herald, 13 October 1886, p. 1.

%20 symmary points of a statement made by Deputy Gonzalez, CD, 8 June 1888, Vol. 1, p. 84-85.

%21 Deputy Dominguez, CD 13 July 1888, Vol 1, p. 240-41.

%22 |_ewis attributes this focus on the rolling stock as the inability to handle the freight for the growing
economy, and in particular bulk shipments. Lewis. British Railways in Argentina: 1857-1914: A Case
Study of Foreign Investment., p. 204-5.

%23 1t would also result in a contraction of nationalization (at the same time as there was part 2 of
nationalization. During this period there were several attempts by the national government to sell lines that
were not profitable or covering their costs.
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responded by enacting incremental reforms. The type of institutional change was
layering. Conditions were added to address the lack of bureaucratic capacity and

continued concerns about fraud and land speculation.

The 1882 and 1884 land laws passed with general support among political and economic
actors. However, they did not immediately achieve the desired purposes of populating the
frontier and increasing productivity.** There are no definitive data on the area of public
land that was distributed during this period. However, discrete data available and actions
taken by political actors suggest that there was little change in the number of property

owners or settlement of the national territories.*?°

There was some success in the province of Santa Fe where the 1880s was a period of

active colonization and settlement. From 1880 until 1890 the average area colonized per
year was 195,000 hectares. The number of colonies increased from approximately 55 to
204 during that period.?* The number hectares under cultivation increased from 276,241

in 1882 to 598,568 in 1888.%

%24 Cércano., p.377. Land under cultivation increased from 560,000 hectares in 1873 to 2,996,048 in 1891.
%25 The number of national colonies circa 1881 was 8: Chaco, 3; Entre-Rios, 2; Cordoba, 2; Patagonia, 1.
The population for these national colonies was only 9,360 (7294 foreigners) over an area of 93,231 hectares
(with only 17,614 cultivated). See Latzina, Francis. 1883. The Argentine Republic as a field for European
Emigration: A Statistical and Geographic Review of the Country and its resources with all its features, A.
N. S. Bureau: Lithographic and Printing Establishment "The Union," of Stiller & Laass., p. 2.

%28 n the official publication (in English) of 1883, the statistic reported is 55 colonies. Of a total population
of 54,869, 31751 were foreigners. See lbid., p. 2. See table reproduced in Cércano., p. 263 for additional
data.

%7 1bid.
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At the national level, there was relatively more success in the expansion of the railways
facilitated by private ownership of the railways. In 1875 there was only 1,956 kilometers

of railways and by1890, there were 9,400 kilometers. 3%

With hindsight it is clear that milieu of conditions (some added by the Congress) to
protect against abuse and to engineer the formation of society in the territories doomed
the prospects of successful colonization of the national territories.** Time and again,
political and economic actors expressed the fundamental importance of reducing
uncertainty in property rights for the benefit of prosperity, of the social need to build a
country of small-farmers. **° Table 4.4 summarizes the changes in de jure property rights

from 1870 until 1890.

During the period examined in this Chapter, there were several social/political problems
and a general lack of bureaucratic capacity that constrained political actors. When faced
with insufficient colonization they made policy changes that added layers or conditions to
the exercise of private property. The political problem of the national-provincial conflict
continued to be unresolved. It presented challenges for railway development and nearly

eliminated any mineral exploration.

%28 This is the number reported on Page 139 of Industrial Census of 1935. Ministerio de Hacienda. 1938.
Censo Industrial de 1935. Edited by Ministerio de Hacienda. Buenos Aires: Direccion General de
Estadistica de la Nacion.

%29 For example, the 1884 Homestead Act included three articles that granted the executive broad authority
to revoke possession (and title) if the conditions established were not met. In addition, clauses were
expressly written to avoid fraud by ensuring that all land was occupied directly by the claimant or his heirs.
%30 For example, in a critique of the public lands law, Gonzalez wrote of the laws in effect at the time: “the
provisions in the law seem to forget the grand principle that public land should not be considered by the
state as a direct source of revenue, but rather it should generate revenues through its effective and
productive use.” See Gonzélez, Melitén. 1894. Estudio de la Legislacion Vigente sobre Tierras Publicas
Nacionales de la Republica Argentina Presentado en Julio de 1891 al Exmo. Gobierno Nacional. Buenos
Aires: Imprenta del Congreso., p. 28.
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Table 4.4: de jure Property Rights, 1870-1890

1876: Law 817

1882: Law 1265

1884: Law 1501

1884: Law 1552

1888: Law 2265

Immigration & Land Sales Homestead Preemption Railway
Colonization Administration
Socio- General economic stability
gftiotnomic Primary socio-political problem was the national-provincial struggle over control of the railways
atus
Formula of Agreement in the Formula for Prosperity
Prosperity Concern about insufficient success of immigration, colonization, and railway development
Status
State Lack of resources and control against Lack of bureaucratic capacity
Capacity abuses
Promote Protect resources  Reduce abuse, Expand Address
Solution Immigra_lti_on over and exp_a_nd expand_ _ producti\_/ity thru weal_m_esse_s of
productivity (thru productivity thru productivity thru ownership administrative
ownership) ownership ownership capacity
Trajectory - l l T T
-Increased -Increases kinds ~ -Expanded the -Increased -Established
possession rights  of use land to be protections of principles like
-Offered possibility distributed and protection of the French
to increase provided Private Property ~ system
number of owners commuting of the  based on -Clarified
claimsin 2 yearsif ~ common law. national role as
. paid through a -Protected rights  having
Dejure bond. of Squatters jurisdiction over
strengthening -Clarified the Increased all railways built
process of gaining  possession with national
title to land rights guarantee.
-Offered -Preserved
possibility to private
increase number  ownership of
of owners railways.
-Limited ownership  -Reduced -Reduced -Restricted size

De jure
weakening

of colonized land
to immigrants
-Restricted
transfer

protection of
Private Property
-Establishes

perpetual rights of

state for certain
lands
-Restricts no. of
hectares (to
protect prices)

protection of
Private Property by
providing basis for
revoking land
grants

-Added conditions
of use

-Reduced rights of
possession

of lots

Political and economic actors believed that land speculation was prevalent and that it was

deleterious to economic prosperity. This particular concern was not unique to Argentina
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as the same concern was common during debates in the United States. Immigration was a
key policy advocated by nearly everyone. Another social objective was the expansion of

small family crop farming as the best model for land ownership and economic prosperity.

Through institutional layering, some of the characteristics of property rights became less
absolute. There was not an overt attack on property rights. Notwithstanding, political and
economic actors made decisions when faced with the problems of the lack of bureaucratic
capacity, social/political problems of fraud, and insufficient immigration and land

cultivation, that had unintended consequences that undermined private property rights.
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Chapter 5. Institutional Displacement and Conversion, 1890-1907

This chapter confirms that it is impossible to apply only one type of analysis about
incremental change to an institution as complex as property rights. The 1890s economic
crisis led to institutional displacement. The early 1900s social instability contributed to

actors converting the purpose of private property rights.

In 1890, Argentina suffered one of the most significant financial and banking crises that
it had ever experienced. The formula for prosperity was in jeopardy. As the framework
suggests a social and economic crisis coupled with a weak bureaucratic capacity can
cause institutional exhaustion or revolution. Argentina came close to the brink of
institutional collapse with the 1890 economic crisis. The institution of private property

was threatened.

Political compromise saved the regime and the institution of private property did not
collapse. President Juarez resigned and Vice President Carlos Pelligrini assumed the
presidency. With this political change, sufficient optimism was restored to save the
governmental regime.** However, during the crisis political actors responding to
socioeconomic pressures displaced (temporarily) conditions of private property. This
institutional displacement had different components some direct and others indirect.

Argentine historians find that President Juarez (from the province of Cordoba) and his

%31 Gerchunoff, Pablo, Fernando Rocchi, and Gastén Rossi. 2008. Desorden y Progreso: Las crisis
econdmicas argentinas 1870-1905. Buenos Aires: Edhasa., p. 165.
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actions marked the failure and abandonment of provincial-led development.®? In its place
was the introduction of an expanded role for the national government by first halting all
construction and then re-negotiating railway contracts. In 1890, the private ownership of
the railways did not collapse because full nationalization was not a viable alternative.
Political and economic actors had made the assessment that the government did not have
the administrative capacity to operate the railways. The displacement of provincial

control for national control was believed to address the crisis.

Leading up to the 1890 economic crisis there had been a bonanza of land speculation (on
credit) in the provinces and the national territories. The level of land speculation fueled
the perception among political actors that it was the cause of the lack of settlement in the
national territories. Land that had been granted through concession was in the hands of
companies that had failed to settle the land. As of 1890, of the approximately 100 million
hectares®® of public land in the national territories, only 3.1 million hectares had been
transferred (through various means) and another 3.9 million were leased.** In addition,

between 1883 and 1889, 234 concessions were granted for 15 million hectares. *** The

%32 This is the title that they place on the chapter analyzing the 1890 financial crisis and the fall of Juarez.
Ibid., p. 77.

%33 There are different statistics on the territorial size of the national territories and the number of hectares
of public land in the national territories. The figure of approximately 100 million hectares is reported here
because this is what is quoted in this statement. The total land area of the national territories was cited as
133 million in the AB, 1886, Vol. 10 (15 March), No. V, p. 146 (and included five other measures or
surveys that existed), 136 million in the CD, 1902, Vol. 2, p. 715, and 130 million hectares in 1902 in
Alsina, Juan A. 1903. Poblacion, Tierras y Produccion, Complemento del Libro: "La Inmigracién Europea
en la Republica Argentina". Buenos Aires: Imprenta.

%% Orofio, Nicasio. 1892. Informe Sobre los Trabajos de la Direccién de la Oficina de Tierras y Colonias en
el Afio 1891. Boletin Nacional de Agricultura [AB] XV:5-19., p. 14.

%% Cércano., p. 359.
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size of these concessions alarmed the incoming president and was one of the reasons for

his eventual revocation of many of the concessions granted during the bonanza.**®

Reforms were enacted during this period to address perceived problems. The Office of
Land and Colonies believed the existing laws were deficient and blocking the
bureaucracy’s ability to administer them. The evidence presented by the office was the
number of unsettled right of possession claims authorized by the 1884 preemption act.*’
In short, the perception was that the bureaucracy lacked the capacity to distribute and
enforce the rules as they had been established in law. The lack of progress in distributing
the land was perceived by political and economic actors as deleterious to future
prosperity. This was in spite of the fact that in the United States between 1862 and 1880

only 4 percent of the total homesteads had been entered.?®

The 1890 economic crisis toppled the Juarez presidency. In his last few months, he
dissolved the executive commission that he had established in 1889 to expedite
colonization and blocked large land sales in Europe.*** Carlos Pelligrini (the vice
president) became president after the resignation of Juarez. Pelligrini had been a long-
time critic of the existing colonization policy because of its focus on the distant
provinces.*° Adding to Juarez’ actions, he halted colonization through private

companies.**

%% Carcano, p. 360.

%37 Direccion de Tierras Inmigracion y Agricultura. p. 7. [Hereafter AB]

%% Hibbard., p. 386.

%39 Resolution, 14 May 1890, Digesto, p. 510. Decree on Land Sales in Europe, 12 July 1890, Digesto,
pp.511-12.

%0 Quoted in de Ezcurra., p. 121-123.

! Decree 7 November 1890, Digesto, p. 517.
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These actions meant that the decade of the 1890s was effectively the lost decade for
colonization in the national territories. The revoking of concessions and general
bureaucratic disorganization meant that very little was accomplished. Cércano reports
data that shows that from 1867 until 1902 only 5,118,304 hectares had been privatized.*
It was not until 1898 that the bureaucracy was reorganized (which included the creation
of the Ministry of Agriculture) and Julio Roca was elected to his second term as president

that colonization policy was renewed.

In 1902, the institution of property rights was converted to be about land productivity
sacrificing land ownership. Social instability in the urban areas had increased. The Land
Act (Law 4167/1902) was designed to increase the number of hectares that were put to
productive use by expanding protections of private property rights. In implementation,

provisions were revised that layered additional conditions. Instead of expanding

landownership, the number of tenants farming the land began to increase.

Province 1888 1895 Increase ® 1901 1905 Increase ®
BA 18,693 39,058 109% 39,5632 52,276 32%
Santa Fe 20,471 20,256 30,318 89%
Entre Rios 14,567 9,653 13,937 44%
Corrientes 6,619 14,795 124%

Cordoba 19,681 19,966 26,228 64%
San Luis 2,351 4,946 110% 13,635 16,562 21%
Mendoza 2,761 7,528 173% 6,689 9,064 36%

Sources: For 1888 and 1895, See 1895 Census, Consolidation of information from a previous study with data from
1888, p. XXXVIII. The study was not conducted in all of the provinces. For 1901 and 1905 the source is Lahitte, Vol. Il
p. 37 and pp134-137, and verified against data reported in the 1912 Annual Report, p. CDLXIX..

Notes: 2 Increase is greater than the rate of population growth for the same period. As reported in Resumes
Estadisticos Retrospectivos, 1914. The population grew 25 percent between 1885 and 1895, and 12 percent between
1901 and 1905.

%42 Cércano., p. 367.
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For the next few years, the country experienced significant growth in cultivation and
prosperity. Immigration rebounded. By 1907/1908, Argentina was among the wealthiest
countries in the world. Property rights were protected de jure and there was a modicum of
improvements in the de facto conditions as measured by increased number of properties
in the provinces. While there had been stagnation during the 1890s in the settlement of

the frontier, land was sub-divided in several of the provinces after 1901 (See Table 5.1).

Before 1907, nearly all questions of property rights were determined by the politics of
land and railways. However, with the discovery of petroleum on public lands in the
national territories, the evolution of the institution of property rights would become
linked to decisions about petroleum exploitation. The result was an incremental

undermining of private property rights for the public good.

5.1. ECONOMIC COLLAPSE AND INSTITUTIONAL DISPLACEMENT
The literature on the crisis of 1890 has focused on the political crisis that occurred in the

aftermath of the banking collapse.** For the purposes of this dissertation there are several
immediate consequences that are important to understanding the evolution of the
institution of property rights. Immigration (and colonization) collapsed, and the prospects
of achieving the Alberdi goals seemed all but over. The national and provincial
governments were preoccupied with raising governmental revenues. Furthermore, the
crisis was popularly blamed on the railways. The public treasuries had expended large

sums of money, and the British banking system had provided the capital. Consequently,

33 Gerchunoff, Rocchi, and Rossi.
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once the political stability was restored through compromise, the new Pellegrini and

Séenz Pefia administrations took actions to address the perceived causes of the crisis.

The actions taken by Pellegrini abruptly curtained the colonization program, replacing it
with leasing of land. Furthermore, frustrated by the incompetency of the bureaucracy in
February 1891, under the signature of Vice President Roca, a resolution was passed that
required that all titles be signed by the president (removing the delegation of authority
that had practically existed).*** Also, in 1891, the congress passed reforms to change the
model of railway expansion. When Séenz Pefia assumed the presidency he further
handicapped colonization with several bureaucratic reorganizations. These actions to

combat fraud and strengthen the bureaucracy had unintended consequences.

Re-doing Colonization

Since Alberdi, political and economic actors had believed that the only just colonization
policy was one that settled the frontier with agriculturalists, who would cultivate the land.
The de facto conditions were considerably different. The way land was being distributed
required land surveys and auctions. The result was that more land was sold in large tracts
to speculators rather to small farmers. Those small farmers that filed homestead or
preemption claims often faced bureaucratic hurdles trying to comply with the myriad of
conditions established in law. The popular understanding was that public lands were
being given away to speculators on one hand or abandoned by small claimants who failed

to honor the commitments when they accepted the land claims.

%44 Resolution, 28 February 1891, Digesto, p. 530-31.
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The government was consistently criticized for selling large tracts through speculative
companies.** For example, in 1889 a decree was passed to sell land in sections of 16
leagues (~80 kilometers), and The Herald said “this is a specimen of the way in which
nearly every useful law is twisted to serve bad purposes.”* In another case, rather than
going on a dubious fire sale [to sell 24,000 leagues (~120,000 kilometers) in 60 days in
the European market] The Herald argued for the sale of the railway shares held by the
government to improve fiscal conditions.*’ The complaints of the press had some effect
as one of Pelligrini’s first actions upon assuming the presidency was to revoke entirely

the sale of 24,000 leagues in Europe.®*®

The SRA was also critical of the government, and held a conference on the ‘Agrarian
Question.” A result of this conference was the call for the urgent reform of the Rural
Code and Colonization Laws because the original design had not worked. It was believed
that land settlement had not followed the U.S. model. For example, in 1891, the
Department of Land only fulfilled 268 of the requests for farms, 44 of the 122 requests
for title, and 31 of the 298 requests for renting public land.** In addition, although the
1882 law set minimum and maximum lot size at 25 and 40,000 hectares in a single

purchase, large purchases continued.?®°

5 An Executive Decree in November 1890 requested a report on level of compliance for concessions or
land grants.

%6 BAH, 24 September 1889, p. 1.

7 bid. This refrain was repeated continuously by the Herald.

%8 |_aw 2783, CD, Leyes Sancionadas, Vol 2, 1891, p. 643.

9 As published in the 1892 Agricultural Bulletin.

%0 For example, Juan Temperley was granted the right to purchase 500,000 hectares in Chubut in 1891. See
AB, 1892, vol. XV/I, nos, 5&6, p125.
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Table 5.2: Selected 1891 and 1892 Executive Decrees

Decree: Date/Conditions

Effect

24 January 1891: Concessions granted to
companies that had not complied were to be
revoked. In the justification of the decree.

--Revoked 53 colonization concessions for
1560 square leagues.

23 March 1891: Authorized the leasing of public
lands that had not been committed previously, in
10,000 hectare fractions or 20,000 hectares
according to the national territory.

The prices of the leases were to be
established annually. A total of 685,199
hectares were leased in 1891. Of this 400,000
hectares were leased in Santa Cruz through
21 transactions.

12 May 1891:-Prohibited further processing of
claims due to rights of possession.

Possession claims had been a significant
among of land that was transferred. b

21 May 1891: Suspended the transfer of all
public lands until a new general law because the
existing legislation was deficient.

--Sale and transfer suspended by decree
stated that “with the objective of not rendering
unproductive the public lands, there is no
problem with maintaining the authority to
lease lands as established by the 23 March
1891 decree.”

31 August 1891: Named a commission to
investigate the rights of occupants of lands
granted by 1884

-Suspended recognition of any claim.

-Froze granting of definitive titles.

11 April 1892: Provided authority to declare land
(urban or rural) abandoned (whether sold or
granted) if the recipients had not complied with
the conditions.

-Any person who wanted to purchase the land
could make a claim that the land was vacant, and
then can purchase the land.

-Restricted the right to transfer to third parties,
and if done the land transferred could be
reclaimed by the government.

--Justified that “It is not sufficient to constitute
the right to property by total or partial payment
of the land, if at the same time it is not settled
or cultivate (both of which are the essential
condition of the right granted.”

--Exemptions to these actions existed and
there was some protection of due process;
however, the decree ultimately established
the precedent of uncertainty of land rights by
revoking concessions.*

(603,280) per rights of possession, p. 131.
¢See AB, 1892, p. 226-228.

Source: Decrees related to land colonization can e found in order by date in the Digesto.
Notes: 2 AB, 1892, p. 61-63; Three of these had not paid when the statistics were published.
b The 1892 Agricultural bulletin reported 719,925 hectares having been transferred through donation (89,114) or sale

In the face of the general discourse among political and economic actors, coupled with

the lack of financial resources, President Pellegrini took executive action. An assessment

by the Ministry of the Interior concluded that as of 1891, 30,000 leagues (~150,000

kilometers) of land conceded to individuals had produced nothing.*" He revoked

concessions that were out of compliance and established the precedent of leasing land in

1 A Ministry of Interior annual report, cited in Cércano., p. 381.
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times of financial troubles—to ensure productivity and exports, critical to economic

recovery (see Table 5.2).

The justifications for these executive actions were primarily focused on questions of the
legitimacy of the rights exercised by some people and the veracity of their proof to claim
occupancy. For example, the 24 January 1891 decree was justified with the following
statement: “Whereas, the accumulation by one person or colonization company of large
land concessions, whether by direct concession or purchase of secondary rights, should
be considered as a prejudicial abuse of the public interest and as a flagrant infraction of

the expressed concept of Article 104 of the colonization law.”3

In July 1891, the Congress commissioned a study of public land laws to determine their
effectiveness in achieving the purpose of populating the land and putting it to productive
use. The study concluded that existing legislation was incoherent and there was a need
for comprehensive reform. The author, Meliton Gonzalez found that: “[1]t is possible that
on the same piece of land there can be a lease, a concession for a colony, and a forestry
concession; each of these with rights granted to a different owner. Yet the lessee is not
given preference to settle, nor the colonist to exploit the forest, nor the forestry
concessionaire to lease the land or colonize; there is great confusion and prejudice for

all.”>

%2 Digesto, p. 525-27.
%3 Gonzalez., p. 33.
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In 1891, Congress considered a law that would effectively codify Pellegrini’s 24 January
1891 decree. Reporting out of committee Deputy Segui®** argued that leaving the
colonization to the companies was bad, and that instead the government should directly
intervene, take back enormous tracts of land, and make them available for true
colonization.®® The rationale for demanding governmental intervention was the lack of

settlement and compliance with occupancy requirements.

The legislation passed by Congress (Law 2875 of 21 November 1891) modified the
president’s version of the bill in several ways, including differentiating how much land to
return according to territory (one-half of the land in Chaco and Misiones and one-fourth
in the southern territories). Unlike other reforms that were additive to the legal regime,
this law was considered a modification of Law 817.%*° This attempt at land reform may
have had positive social objectives; however, it also affirmed Avellaneda’s pre-
occupation that public lands granted were always subject to being taken away. One of the

greatest threats to private property rights are takings.

For the remaining years of the decade land rights in the national territories remained
uncertain and reform would be elusive. Decrees passed by the successive ministers
focused on regulating and implementing existing legislation, and addressing problems of
land speculation and settlement.**” A specific case is analyzed to illustrate the process of

land distribution and property rights in the national territories.

%% He had been President from 1860-61.

%5 CD, 9 October 1891, Vol. 2, p. 128.

%8 This is how it is referred to in the Digesto, p. 571.

7 During this period it was the Ministry of Justice, Culture, and Public Instruction with jurisdiction over
the Lands and Colonies office.
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The Griimbein Case

The challenge of the unintended consolidation of holdings and the absence of successful
and productive colonies was illustrated by a particular case that took several years to
resolve in the 1890s. In July 1891, a contract was signed by the Minister of Interior to
grant a concession of 400 leagues (~ 2,000 kilometers) in Santa Cruz and Chubut to
Adolfo Griimbein.*® The benefit of the concession was that it raised revenues for the
treasury. Yet, unlike prior contracts, the Argentine Congress effectively blocked the
contract by placing it on hold. After two years without a resolution, in the 1893
legislative year, the contract was authorized with modifications (Law 3053).%*° The
modifications upheld the rights of those leasing the land that was to be conceded to
Grumbein by granting them the right to purchase the land in accordance with Article 101
of Law 817. The law also reserved this right for those who had solicited to purchase or
rent lands before the Griimbien contract.*® To this end, the Law 3053 was considered a
victory for the lessees at the time as expressed in Executive Decree of 8 November
1894.% This single case was a point of reference for debates for some time. For example,
in 1895 during the legislative sessions in November there was a debate about whether to
put restrictions on the resale of public land (it did not pass). During the debate, Deputy
Varela®? recognized that it was a legitimate right of Griimbein to re-sale the land;

however, he argued referencing Avellaneda’s book that this system of large tracts of land

%8 This was not the only example. In 1888, the Minister of Interior sold 200 leagues in Chubut to
Temperley.

%9 CD, 1893, Leyes Sancionadas, Vol. 2, p. XX.

%0 The regulatory decree for the law of 7 August 1894 established the period for exercising this right to end
on 31 December 1894.

%! The mentioned Executive Decree authorized the Lands and Colonies office to change the location of
land concessions when those who were renting sought to purchase the same tract of land. Digesto, p. 713.
%2 No direct relationship with Coronel Varela who would be the military leader that squashed the Patagonia
rebellion in 1921 and 1922.
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in the hands of the few was not the preferred system.®?* In the years to come, there were
petitions and court cases to address the various types of claims related to this particular
land grant.*** Miguel Angel Carcano, who became Minister of Agriculture in the 1930s
was extremely critical of the Griimbein sale, stating that it resurrected archaic and

inappropriate methods.3*

Re-engineering Governmental Railway Policy

By 1891, the 1888 General Railway Law was perceived to have failed. A belief emerged
among political and economic actors that the railway companies were unethically
indebting the national treasury.®*® This perception (or concern) about guarantees was also
reflected by the public and the president. During the waning days of the legislative

sessions, the 1891 Congress enacted incremental reforms.

The public perception of the problem was that the ‘important’ railways were owned by
Europeans, and were managed from London. These circumstances were reflected in the
legislative debates and perhaps best reflected by an editorial on the future of Argentine

railways in the The Buenos Aires Herald*’, which wrote:

*“...the sooner the present system is changed the better, and the wisest companies will be the first
to read the signs of the times and relinquish the attempt to manage a railway at a distance of 7000

miles from the property and people most concerned.”*%

%3 CD, 5 November 1895, Vol 2, pp. 416-7.

%4 AB, May 1901, p. 47.

%3 Carcano., p. 383.

%6 Statement by Deputy Castafio, CD, 13 July 1891, Vol 1, p. 282.

%7 The Buenos Aries Herald was the English language paper and was therefore read by the English
investors. Consequently, its advice on the subject suggests the salience and concern that existed in the
public about foreign control.

8 BAH, 17 October 1891, p. 1. This was one month before the new general railway law (no. 2873) was
passed on 18 November 1891.
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The sentiment about the control of the railways was also shared in terms of the
guarantees provided by the national government. The 1888 law that established oversight
of the guarantees had failed to produce the desired results; therefore the laws and actions
of 1891 effectively suspended railway guarantees as established making them subject to
new negotiations.** The 1891 law also established that all railways were national, and

subject to the general railway law.?™

By 1895, the suspension of the guarantees had nearly halted new construction®* and the
lack of railway expansion was again a socioeconomic problem.*? Consequently, the
president introduced legislation during the 1895 legislative session, and considered in the
Chamber of Deputies during multiple sessions in January 1896 to approve renegotiated
deals (reduction in the amount of the guarantee) related to ten national government
guaranteed lines. The politics of these debates was primarily related to concerns about
who was in control (i.e. the national government) and the terms of payment. The passage

of the contracts extending guarantees was heavily debated.?

In the end, the contracts were tempered with many of the terms having sunset clauses
(specifically the fare schedule) that were set to expire starting in 1907. As had been the

case in previous debates, the debates were about the national and provincial power

%9 This is the conclusion of Colin Lewis, p. 117.

%70 Statement by Deputy Magnasco during the debate and in discussion with the Minister of Interior, CD,
11 September 1891, Vol. 1, p. 683.

! The annual rate of growth between 1892 and 1894 was only one percent as compared to an annual rate
of eight to 32 percent for the period 1884 to 1891. Author’s calculation from data in Bunge, Alejandro E.
1928. La Economia Argentina: Political Econémica y Aduanera. 1V vols. Vol. I11. Buenos Aires: Agencia
General de Liberias y Publicaciones , p. 142.

%72 1t was characterized as a problem in the press, including La Prensa (see editorial, 9 January 1896, p. 3).
%73 |a Prensa reported this news after the passage, 10 January 1896, p. 5.
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struggle. The example of the United States national commission was invoked multiple
times as that which to follow. The perception of the role of the national government is

illustrated by a quote during the closing hours of debate on 9 January 1896:

“The intervention of the State is ultimately for national productivity. It originates from the
need to save the country from being a prisoner of unjust fare rates; and I repeat are in
accordance with the precautions that the United States has taken to impede prejudicial
consolidation in the industry...”%™

With new contracts sanctioned during the 1895 legislative through Law 3350, the
contracts and concessions related to railway development were clarified individually
rather than uniformly. What the negotiation process had revealed, as well as the
establishment of the railway board was skepticism of foreign ownership of the railways.
The Herald (a defender of the British railways) described the environment in late 1895 as
the ‘persecution of foreign capital’ and that the railway board as formed was “to harass
and persecute foreign railway companies, giving this board powers which the Czar of
Russia never would think of assuming—a board which usurps the functions of
legislature, executive, and judiciary.”*”* The national government had displaced the
provincial governments’ and private sector autonomy. However, it could not nationalize

because of the assessment of governmental bureaucratic capacity.

This legislation would not resolve all of the problems of railway expansion, regulation, or
ownership. There would be several additional incremental reforms before the passage of

the Mitre Law in 1907.

% CD, 9 January 1896, Vol. 2, p. 1102.
> BAH, 28 December 1895, p. 2.
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5.2. BUREAUCRATIC INSTABILITY, 1892-1898
Although not a new problem, the challenge of governance significantly impacted the

ability to fulfill the objectives of the progressive legislation of the 1880s. The capacity of
the executive to distribute land as provided under the law, whether by transferring
ownership or granting concessions linked the de jure condition of property rights with the

de facto.

Private property can be broadly protected under the law, but if the number of owners is
constricted or conditions are placed on ownership or use, the property rights are not in
fact protected. The lack of capacity to distribute land, grant title, and in general to
implement laws meant that the de jure definition of property rights did not coincide with
the de facto conditions.*” Argentine institutions were designed to have all of the
protections, but in practice they did not exist broadly. Consequently, the number of

owners, access, and protections were not guarantees.

The historical lack of bureaucratic capacity was further hindered by the constant
reorganization of government in the 1890s.*”” The executive branch reorganized the
government structure responsible for administering public lands and immigration several
times between 1890 and 1898. The process began with the new regulations enacted by

Pellegrini in May 1891.%7®

%76 Amadeo supports this conclusion. See Amadeo, Tomas. 1936. Algunos aspectos de una Reforma
agraria Argentina. Edited by I. Social. VVol. Publicacién No. 32. Santa Fe: Universidad Nacional del
Litoral.

%77 Bureaucratic theory recognizes that the location of key offices and agencies (and how their budgets are
assigned) is critical to the capacity and eventual power of a particular office or program.

%78 Decreto aprobando el Reglamento para el servicio interno de la Oficina Central de Tierras y Colonias,
20 May 1891, Digesto, p. 540-555.
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The Ministry of Interior was the original home for the Department of Agriculture and the
Directorate of Lands and the Colonies and the Immigration Office. Yet, by early 1890,
the primary ‘client’ of the Department of Agriculture—the SRA was concerned that the
department was not effective at supporting the sector.*” Members were not satisfied with
the statistics the Department was collecting. They did not see the department adequately

taking steps to promote agricultural development and productivity.

The general dissatisfaction with the organization of the bureaucracy and its management
led the president to try various structural changes to solve workload issues. Between 1890
and 1894, through executive decrees the Ministerial responsibilities for land,

immigration, and agriculture were shifted among ministries. In March and December
1892 the executive consolidated the Departments of Agriculture, Museo de Productos
Argentinos, Office of Land and Colonies, and the Commissary of Immigration, within the
Ministry of Interior, into three sections as a unified Department of Land, Immigration,

and Agriculture.®®

In June 1893 and August 1893 the Agricultural Bulletin and the Annals published studies
on the reorganization of the Directorate of Land and Agriculture. In the Bulletin, it was
clear that the debate at the time by policy-makers was mostly about the issue of land
policy because of the concern with the failure of the colonization program. Agriculture

would be subservient to the cause of populating the desert. The SRA published a detailed

%79 SRA, Anales, Vol. 24 (1890): No. 7, p. 362.
%80 1892 Agricultural Bulletin, Volume XVI, No. 5 and 6, p. 15 and Anales Vol. 25, No.3, p. 91.
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study by a commission that focused on the urgent need for the reorganization of the
Agricultural Department because it was really suppressed and converted into an
insignificant section of the Office of Lands and Colonies. Among other justifications for
the reform (including the need to improve the quality of agricultural production like the
United States), the commission argued that by having a sophisticated and significant
agricultural department, the country would be able to attract immigrants. The commission

proposed an organizational structure, which would take years to be enacted.

During a seven-month period (October 1893 and April 1894), the Departments of
Agriculture and of Lands & Colonies were transferred from the Ministry of the Interior to
the Ministry of Finance, to the Ministry of Foreign Affairs, to the Ministry of Justice and
Public Instruction. The justification for the move from the Ministry of the Interior to the
Ministry of Finance was that the Ministry of the Interior had too much work, and since
the work of the Department of Lands and Colonies was related to collecting funds for the
sale of lands that the Ministry of Finance should be responsible. This was decreed on 9
October 1893 only to be changed on 27 October 1893 citing similar reasons of “critical
business’ when shifting the responsibility to the Ministry of Foreign Affairs. The
Ministry of Foreign Affairs was selected because the Department of Land was so closely
associated with immigration that this made logical sense. The Ministry of Foreign Affairs
administered the Department of Land from October 1893 to April 1894. During that time

it approved hundreds of land settlement claims, which reflected the workload.
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In April 1894, the Departments of Land and Agriculture were transferred to the Ministry
of Justice and Public Instruction. This move was accepted on a temporary basis, and the
ministry reorganized the departments. The workload also reflected the legal nature of
most of the claims, although the relationship between agriculture and justice was unclear.
It also most definitely did not coincide with the demands of the SRA. There was,
however, an incremental reform with a decree executed on 29 January 1896 that
expanded the responsibilities of the Agricultural section of the Directorate of Lands and
Colonies.*®! This decree would be the basis for establishing the Ministry of Agriculture in

the 1898 constitutional reform.

In summary, the settlement of agricultural lands was impeded by the lack of bureaucratic
capacity and constant reorganizations. The consequence was no improvement in de facto

conditions, and pressures for more reforms.

5.3. INSTITUTIONAL CONVERSION: RAILWAYS AND THE 1902 LAND ACT
After the lost decade of the 1890s as compared to the 188053, there was an eagerness to

return to a time of promise. In 1898, Julio Roca credited with the 1880s prosperity?** was
elected to a second term as president on that promise. His reelection was generally

accepted in the press as positive for the politics of the country.®***

%! presidential Decree “Determining the responsibilities and attributes of the Agricultural Section of the
Lands and Colonies Director”, 29 January 1896, Digesto, p.805.

%82 These included the economic crisis discussed above, as well as potential armed military confrontation
over borders with Chile. See Sanez Quesada., p. 417.

%83 The history books credit Roca’s first term as the beginning of the golden age of Argentina’s history.
%84 BAH, 22 June 1899, p. 2.
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Plagued by a weak bureaucratic capacity for agricultural productivity and land settlement,
a new ministerial organization was authorized by a constitutional amendment and law in
October 1898.%* The Ministry of Agriculture was created and made independent from the
Ministry of the Interior (Law 3727). This marked the ascendancy of agriculture, and the
dependency of land and immigration to agriculture. It also marked the end of the constant
shifting of responsibilities for both the Land and Immigration Directorates. The SRA had
finally fulfilled its aspirations of having both immigration and colonization determined
by the agricultural needs of the country. The organization of the bureaucracy into eight
ministries would remain in effect until Law 3727 was modified in its entirety with Law

13529 on 7 July 1949.3¢

Strengthening Bureaucratic Capacity to Administer the Railways

In the 1880s, during his first term, Roca had successfully promoted and contributed to a
significant expansion of the railway network in the country. His second term would also
lead to additional railway growth, although not at the same rate. At the beginning of
Roca’s second term, there were 16,081 kilometers, of which 1,780 was owned by the
state. This increased to 19,011 of which 2,084 was owned by the state in 1902.%" In 1899,
during the first full legislative year after Roca was reelected, there were more than 20

different legislative actions related to the expansion of the railway network. Three of

%8 This reform of bureaucratic organization of the executive branch in 1898 coincided with a reform of the
representation (number of representatives per inhabitants) in the Chamber of Deputies at the National
Convention held from 24 February to 15 March 1898. See Camara de Diputados de la Nacion. 1948. El
Parlamento Argentino: 1854-1947. Primero ed. Buenos Aires: Imprenta del Congreso de la Nacion., p. 47.
%8 The other interesting factor of this reorganization was that the Directorate for Commerce and Industry
was also included in the Ministry. Just as in the 1880s and 1890s, ‘agriculture’ would be left out of the
organizational structure, with the establishment of the Ministry of Agriculture, commerce and industry
were subsumed under the new and much larger Ministry.

%87 Mabragafia, H. 1910. Los Mensajes: Historia del Desenvolvimiento de la Nacién Argentina Redactada
Cronologicamente por sus Gobernantes, 1810-1910, Tomo VI. Edited by C. N. d. Centenario. 6 vols. Vol.
6. Buenos Aires: Talleres Graficos de la Compafiia Gral. de Fésforos., p. 102.
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these focused on solidifying national and administration. The full displacement of the

provincial role was complete with the sale of the Andean line in 1899. 3%

During Roca’s term, a key problem reported in the press and perceived by the political
actors was that the national government did not have the capacity to effectively
administer the lines that it owned either.** There had been various attempts to rectify this
matter. In 1899 in response to problems in the administration of the nationally-owned
railways, legislation was introduced to reinvest proceeds in the railway and simplify the
operational procedures for maintenance. This legislation was not controversial in the

Chamber of Deputies.?®

In the Senate, where it was introduced by the president and revised in committee,*"* the
key point of this legislation was that it transformed the existing state-owned railways into
a more autonomous commercial unit.*? This shift was significant in that it recognized the
commercial nature of something that the government had been doing, and the need to
distinguish the two. This provided a precedent for what would become the practice for

petroleum exploration. Perhaps more importantly, this legislation (Law 3896) would be

%88 BAH, 17 August 1899, p. 4.

%8 BAH on more than one occasion during the 1899 legislative session called for the sale of the railways
because although the Ministry of Public Works wants to operate and administer the lines, the government
should sell all lines because it does not have the capacity to do so. BAH, 23 June 1899, p. 2.

%90 1t was transmitted by the Senate late in the session during the budget debate. Legislation submitted at
this time and under these conditions was often not debated.

%! The committee made several important changes. These included eliminating that the Ministry of Public
works would be responsible for all exploitation of the state railways and a clause declaring all land
occupied or necessary for the railways public utility (original Article 11).

%92 Report from the committee by Senator Doncel (San Juan), CS, 14 November 1899, p. 905. The debate in
the Senate was limited to the rate at which the national and provincial governments would have to pay for
cargo, and if it should be differentiated. The legislation as submitted by the President did (with the discount
less for the provinces). This would be changed, as was the case with nearly all such debates, to be the same
between the national and provincial levels of government.
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perceived as having been successful as it was cited later as the reason for the improved
operations of the nationally-owned railways in particular in terms of profitability and for

that matter all railways.*

With the change of the president in 1905 and the relative success of Law 3896 there was
an emerging preference to increase the role of the government. In President Quintana’s
first and only address to the Congress®*, he stated that ‘one should not forget that the
State should be the great regulator of the means of communication...[t]he State Railways
are administered with zeal and competence.”*** He sought to construct rails that were not
being covered by the private sector.** He introduced legislation in the first session (3
May 1905) to construct national railways. Between 1905 and 1906 the total lineage did

not increased significantly; however, 2,888 kilometers were under construction.*”

During this period, the legislative calendar was dominated by bills to authorize railway
construction. In 1906, the year before the passage of the Mitre Law, 11 of the 20 sessions
were dedicated to debating various bills for railway construction.*® In contrast,
legislation to strengthen the governance of the national territories was tabled. The reason

for this interest was that President Figueroa Alcorta®* was concerned about the slow-

¥3president Roca made this case in his address opening the legislation session in May 1901. See
Mabragafa., p. 41.

%% He died in office.

%% Mabragafia., p. 149.

% cD, 3 May 1905, Tomo I, p. 22.

7 Mabragafia., p. 195.

%% Sessions in the Senate, included 3, 6, (8 and 13, of the 4™ session), 15, 22, 27, 29 of November; 4 and 11
December (20 December included the acceleration of legislation by passing committee, but the main topic
was the intervention in Salta and the beginning of the debate on the budget); 3 and 17 of January 1906. The
final three sessions were dedicated to the budget.

%99 He was Quintana’s Vice President.
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down in private sector activity.“® Yet, the state did not have sufficient resources.
Figueroa Alcorta conceded in his May 1907 address to Congress that he would introduce
initiatives to alleviate problems the private companies faced.“* This would be the context

for capital-intensive development when petroleum was discovered.“

The Ley Mitre of 1907 was the final elimination of the systems of guarantees that had
been in place since the 1860s, replacing it with exemption of duties on imported
equipment and materials. It established uniformity for all future railway concessions.
There were limits placed on profit margins, but it allowed the companies to set the rates
(with some restrictions).*® Until that time, neither the level of railway construction nor
services (particular related to the harvest) had achieved the desired results. The
Economist predicted that the uniformity of the law and acceptance of the Argentine
Government taking a percentage of the earnings in exchange for duty free imports would
be the “forerunner of improved conditions for railways in that part of the world.”** The
new law succeeded in increasing construction.*® Yet, it also established a new structure

for capital investment that focused on taxation and regulation rather than guarantees.

Property Rights for Productivity
At the turn of the century, there continued to be concern about the subdivision of land.

The 1895 census found that there were 180,459 agricultural properties (as compared to

%0 Mabragafia., p. 252-3.

% Ihid., p. 253. These initiatives would include addressing rail rates and providing duty free imports for
railway construction. *

“02 The crisis would become worse than the financial crisis in United States.

493 Rock, David. 1986. The Argentine Economy, 1890 - 1914: Some Salient Features. In The Political
Economy of Argentina: 1880-1946, edited by G. di Tella and D. C. M. Platt. London: Macmillan., p. 66.
%% The Economist, 23 November 1907, p. 2028.

405 Randall, Laura. 1978. An Economic History of Argentina in the Twentieth Century. Edited by S.
Bruchey, The Columbia Economic History of the Modern World. New York: Columbia University Press.,
p. 176.
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livestock or other), which was an increase over 1888 (see Table 5.1). Nevertheless,

although 25 percent of the population was comprised of farming families, less than 15

percent owned the land they worked.*® Tables 5.3 and 5.4 present data about property

ownership from the 1895 census.

Table 5.3: Property-Ownership and Population

Population Property Per 1,000

Owners inhabitants
Total 3,954,911 407,503 103
Argentines 2,950,384 290,953 99
All Foreigners 1,004,527 116,550 116

Source: 1895 Census, Report on Population, p. CXV

Table 5.4: Property-Ownership and Property Size

Hectares

Province Tota}l;:;gl Privately Owners gsvcr':::es per
Owned

Federal Capital 19,200 18,600 45,848 Yo
Buenos Aires 30,512,100 30,512,100 75,203 647
Santa Fe ° 13,138,200 13,190,642 37,115 355
Entre-Rios 7,575,400 7,457,149 31,598 236
Corrientes 8,687,900 8,440,159 19,791 427
Center Region (Cordoba, 39,205,200 | 33,797,519 75,367 448
San Luis, Santiago)
West/Andes (Mendoza,
San Juan, Riioja, 43,784,100 44,635,869 75,754 590
Catamarca)
ﬁﬁ;““cuma”’ Salta, 10,048,100 | 23,338,465 41,106 568
Total (Provinces) 298,717,000 161,390,504 410,782 402
Estimate for Territories® 136,766,000 ? 5,721

Sources: 1895 Census, Table: Number of property owners and average land surface for except as noted.
Notes: 2 The land area used is Lahitte, Vol. I, p. 206. Except for the Federal Capital. The estimate is from the 1947

Census.

b The number of hectares owned exceeds the land area. This is a typical problem as the data are not consistent.

¢ The number of owners is determined by taking the total number of owners reported on page CXV of the 1895
Census less the number included in the table of property owners and land surface.

There are no validated data on the number of hectares that were privately-held in the

national territories. The available data that were used by actors with policy objectives

“%6 See Segundo Censo Nacional — May 10 de 1895, p. XXXVIII.
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suggest that only 26 to 34 percent of the land in the national territories had been conceded
or sold, and less 2 percent was in use by colonies.*”” Data from the 1895 census seems to

confirm that there were very few landowners (see Table 5.4).

Criticisms continued about the failures of colonization and settlement. There was demand
to replace the incomplete solutions of the 1890s to expand land productivity under the
leadership of a new Ministry of Agriculture. In April 1902, the SRA published in the
Anales an editorial on the Argentine Homestead Act, which mirrored many of the same
concerns expressed in prior periods.*® Beginning from the premise that land in the hands
of the government hindered economic development, the discussion was about how to
distribute the land, recognizing the difficulties in doing so. Against free land (anything
free is not valued), the article was equally against land in the idle hands of speculators (a
sin worse than in the hands of the government). The article ended with the call for
reform. The main objective of this reform was to ensure land availability for the ‘honest

settler’ (regardless of nationality).

Comprehensive legislation to reform the Land Act was debated in 1902. This was a
period of considerable debates in the press and Congress about several critical political
issues. Strikes were causing unrest, and there was growing concern about anarchist

immigrants (which would lead to the first law with limitations on immigrants). In

7 1t is very difficult to find consistent statistics on land in the national territories. In Juan A. Alsina’s 1903
book he presents a table (cica 1901) that shows only 2,207,161 hectares out of 130,133,800 was used in
colonies or town and only 32,156,970 hectares had been conceded for grazing purposes (26 percent).
Alsina., p. 103. Also, as part of the budget discussion for 1903, data were presented that showed that 66
percent had yet to be distributed. CD, 23 December 1902, Vol 2, p. 715, Report of the Budget committee
on the 1903 Budget.

“%8 SRA, Anales, Vol 37 (April 1902), No. 4, pp. 152-154.
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addition, there was continued political pressure for electoral reform and popular suffrage.
The press was both critical and supportive of the actions being proposed. For example, La
Nacion was a consistent voice for not over-reacting with restrictions that would hinder
immigration or establish literacy requirements on voting. It expressed concern that the
Land Act must make life easier in the territories.” La Nacion supported reforms that
were modeled after the Australian Homestead Law because they allowed for leasing the

land prior to the sale. **°

The Minister of Agriculture presented what he characterized as a simple bill. He argued
that its main purpose was to facilitate the direct sale by the executive of small plots for
livestock to immigrants in order to increase productivity. He used the case of an
industrious Boer interested in settling land in the south where settlement had been so
difficult.** He argued that executive authority for direct settlement was necessary
because the current system of sales through auction did not attract immigrants (a problem
raised in the 1882 and 1884 debates). It was not surprising that this exertion of executive
privilege raised concern in the Chamber. The bill also faced legislative hurdles. It was
debated during the extended session of the Chamber, and it would be argued by several
deputies that although important it was not something to be debated so quickly on the

basis of the story of one Boer.**

49 | N, 11 November 1992, p. 5. and 12 November 1902, p. 5.

19 | N, 3 November 1902, pp 2-3.

“1 CD, 17 December 1902, Vol. 11, pp. 591-2.

12 Statements by Deputy Luro and Lacasa, CD, 17 December 1902, Vol. Il, pp. 592-3.

183



Eventually the pressure of doing something at a time of social instability would prevail.
The legislation was debated during extended sessions in late December 1902. The
emphasis was on getting land distributed. This continued to be considered good policy by
those that saw private property as having social objectives and by those that saw it as
having economic benefits. Productivity continued to be measured by land under
cultivation. The existing policies of auctioning land had failed. Granting land had
likewise failed since so much of the land was abandoned. The statistic used by Deputy
Luro to make this case was of the 32 million hectares to be sold per Law 1265 only
6,226,000 hectares were put out to auction, and of these 872,000 were re-auctioned

because there had not be purchased during the first auction.**®

In January 1903, the Land Law of 1902, Law 4167 was enacted.** The law granted the
executive authority to explore and measure the public lands to determine their suitability
for agriculture, livestock, forestry, and other industries, as well as the establishment of
colonies and towns. The final legislation also provided for definitive title; guaranteed the
sub-division of land with new size standards; authorized reasonable sized land grants;
authorized the direct (versus auction) sale of livestock lands; and offered the promise of
being able to purchase land to tenants.*** Law 4167 effectively replaced the colonization

chapter of the 1876 Immigration and Colonization Act.**

13 CD, 20 December 1902, Vol. 11, p. 636.

414 See (1913). Land Law No. 4167, with Regulatory Decrees (Ley de Tierras No. 4167, Sus Decretos
Reglamentarios). Buenos Aires, Talleres de Publicaciones de la Direccién Meteoroldgica.

5 Deputy Carrefio, CD, 19 December 1902, Vol. 11, pp 623-24

% The manner by which the Argentine legislature addressed laws that reformed existing laws was not
comprehensive. Therefore, the subsequent regulations for each law would be critical to understand how the
law would effectively be implemented.
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The 1902 law was a positive affirmation of property rights, especially considering the
change from provisional to definitive title. However, as noted it was not as clearly

defined or protected as previous attempts.*’

Like previous legislation, Law 4167 would be plagued by a series of reforms of the
regulations governing its implementation that changed the institution of property rights
through layering. For example, the expansion of property rights (Article 3), that
authorized the executive to grant definitive title was effectively curtailed in practice
through the series of regulatory reforms. First, the 2 November 1903 regulatory decree
effectively reverted to a system of provisional deeds by requiring conditions for
settlement to be fulfilled prior to granting definitive title. It would also establish a
citizenship requirement for those that purchased land for livestock (specifically with no
mention for agricultural cultivation). This 1903 regulatory degree would be revoked
(including the citizenship requirement), and replaced with a 1905 decree. It re-introduced
conditions for granting definitive title only after full payment. Quintana made this
modification upon entering office, he argued to prevent the acquisition of large land tracts
by requiring that the colono directly farm for no less than six years.*® The 1905
regulatory decree also reintroduced the “library-like’ conditions of use, such as additional
restrictions on the size of plots, further specified residence requirements, and exactly how

to use the land (including how many cattle, etc). Quintana also enforced the provision

“7 Definitive title had until that time been granted in legislation and then revoked through decrees. For
example, in January 1899, reflecting the rather long and drawn out process of implementing Law 2875, a
Presidential decree effectively revoked the right to definitive title granted in Article 13 of Law 2875 if i)
claims were not submitted within the timeframe, ii) land had not been surveyed or scheduled, and iii) if
payment had not been made.

18 See Presidential Address to Congress in Mabragafia., p. 142.
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that transferred back to the national government land that had been foreclosed by the
National Bank. In his 1905 presidential address, Quintana reported that 333 properties
had been returned to the national government. Data available on 254 of them confirmed

that a total of 1,819,239 hectares had been returned.**

In spite of these limitations on the institution of property rights, Law 4167 and its
regulations would eventually lead to modest occupation (although not necessarily by
small landowners) of more land. However, in its implementation the percentage of land
leased would also grow, and the problem of tenant farming on public and private land

would eventually dominate the political process in the years thereafter.

There are not clear statistics about the de facto conditions of land after the passage of this
legislation. Nevertheless, utilizing available statistics it is clear that the conditions varied
significantly geographically. The Land Act was concerned with land in the national
territories. In the territory that had been a primary target of settlement due to the quality
of the land for cereals and livestock—La Pampa—there were only 4,054 properties (in
1905), representing an average of 3,500 hectares per property.*”® Land sales in La Pampa
had relative success during this period—although always less than asked. For example, in

November 2007, 259,528 hectares were auctioned off with a base price of 5 pesos per

419 1hid.
420 | ahitte., p 138.
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hectare.* As reported in The Economist, only 182,905 hectares were sold, but at an

average price of 7 pesos per hectare.*” In reporting on this

By 1908, it is estimated that nearly all of the land in the Pampa was privately used
whether through sale or lease. However, these numbers do not reflect settlement as
according to the Rural Economy Statistical Office of the Ministry of Agriculture, whose
records showed that 44 percent of the population lived on agricultural lands during the
entire year; therefore, suggesting that the golodrina was fueling statistics on land
usage.“® For the rest of the national territories there was still a large area of public land

(approximately 68 percent).**

Another measure of de facto conditions is the size of the land market. Land that is titled
can be more easily sold—at the very least it is traceable. The land market remained weak
in the national territories as compared to the provinces. Of a total territory of
approximately 136 million hectares, only 9.5 million hectares of rural land was bought
and sold in the national territories between 1901 and 1905. During the same period, in
some provinces the percentages were significant, such as 21 percent in Santa Fe, 23
percent in Buenos Aires, and nearly 70 percent in Mendoza (where the plots were always
smaller due to the type of agricultural uses).** Land was being sub-divided and sold

without government intervention. For example, in the province of Buenos Aires between

“2! The Economist, 9 November 1907, p. 1927.

%22 The Economist, 23 November 1907, p. 2041. The correspondent concluded that the sale was less than
expected because of the distance from rivers and lakes for the area.

“2% | ahitte. , p. 139.

424 Author’s calculation based on data collected during the 1908 census reported in Lahitte, Vol 11, 1918.

425 Author’s calculation utilizing data from page CDLXI in Ministerios del Interior.Relaciones Exteriores y
Agricultura. 1912. Anuario Oficial de la Republica Argentina. Buenos Aires: Establecimiento Grafico
‘Centanario’ R. Pefia 280. [Hereafter 1912 Anuario]
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1901 and 1906, the total number of properties increased from 39,532 to 52,388, of which
the largest increases were in the number of smaller plots (less than 5,000 hectares).**® A
total of 7 million hectares were bought and sold in the province between 1901 and

1905.%

5.4. PETROLEUM
Prior to 1907, mining was a weak industry in Argentina. The discoveries that had been

made were in remote areas in the provinces.*”® As a result, there was little attention paid
to mining by national government or economic actors. This would gradually change, and
there would be some modest concessions granted by the national government.** Actions
to address problems in the industry (lack of investment and backwardness when
compared to international standards) were minor, and did not lead to any significant
governmental action.”*® The next substantive effort was made by the senate in 1905 and

then passed by both Chambers in 1906, but it would be abandoned in 1907.

During these early years there were periodic allegations that the British-controlled
railways blocked the development of the petroleum industry in favor of importing carbon
from England. “** Nicolas Gadano in his history of the petroleum industry concluded that
this was the argument of those who were in favor of nationalization. Rather, he argues the

lagging development of the petroleum sector was found in the lack of capital, human

426 | ahitte., Vol 2, p. 136.

“211912 Anuario, p. CDLXI.

428 Mining was becoming important in Catamarca, and there were discoveries of petroleum in the provinces
of Jujuy and Mendoza.

429 A concession was granted to SA Argentine Petroleum and Coal Company Limited (London) to exploit
petroleum, carbon and oil minerals, with headquarters in Federal Capital. Presidential Decree, 31 Jan 1889.
%0 A Special Commission with prominent Argentine scholars failed to convince the need for reform.

3! Gadano, Nicolas. 2006. Historia del petréleo en la Argentina. Buenos Aires: Edhasa.
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resources, and technical capabilities for exploration.** This research adds to this finding
that during this early period the mining industry was hampered by the remoteness of
petroleum deposits in the provinces, the lack of capital at the provincial level, and the
lack of national government interest. More importantly, petroleum was not part of the

existing formula for prosperity

Table 5.5. Annual Presidential Address Opening the Congress, 1901-1907

Year President Mention of Mining

1901 Roca No mention

1902 Roca No mention

1903 Roca Under the heading of Agriculture whereby in a long list of tasks, the president

discussed that the ministry was to explore mines and water-wells.

1904 Roca Minerals were cited as a source of spontaneous production in the National
Territories. Three paragraphs were dedicated to work of the Ministry of
Agriculture (and that of the Commission to Study Water-wells and Carbon-
Based Wells).

1905 Quintana Remark on the recent interest in new industries, and that the mining industry,
which had a minor level of investment, experienced a great development and
dedication by the government. Calls for reform of the Mining code.

1906 Figueroa Alcorta ~ No mention.

1907 Figueroa Alcorta ~ One sentence mention under Agriculture of the presentation of reforms to the
Mining Code for this ‘indispensible industry.’

Source: (Mabragafia 1910), 1903: p.58; 1904: p79; 1905: p.97; 1905: pp. 145-146; 1907: p. 245.

In the national government, mining had few financial or human resources.**
Furthermore, petroleum was not on the executive’s political agenda (reported at the
opening of Congress) even at the cusp of the discovery in 1907 (see Table 5.5). This was
in contrast to consistent concerns about railways, immigration, land under cultivation and

colonization.

432 H

Ibid., p. 21.
“33 Even a sector with influence had trouble getting assigned resources in the bureaucracy. As discussed in
length in the previous chapter, it was not until 1898 that Agriculture, which was to be the industry of the
oligarchy became a ministry.
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Everything changed following the discovery of a large petroleum deposit on public lands
by governmental workers (searching for water). In spite of the restriction on the authority
of the government to directly exploit minerals, almost immediately after the discovery of
the Comodoro Rivadavia deposit (on public lands), President Figueroa Alcorta restricted
all private exploitation in a five kilometer radius of the point of discovery.** His
argument was that the discovery had the potential for transforming the economy of the
region, and as result it was essential to suspend all mining concessions until such time
that a study could be completed to map the petroleum deposit and determine if public
auction of concessions was appropriate.** The decision was made during a period of
significant political instability and social agitation. There was a threat of an indefinite

strike and members of his cabinet were resigning.

Among scholars studying the case of Argentina, Gadano attributes the eventual state
influence in the petroleum sector, which was counter to the explicit prohibition in the
Mining Code, to serendipity. It was serendipity because the first major discovery was
made by public employees and secondly it was in the national territories, and under the
jurisdiction of the national government.“*® He does not explain the Figueroa Alcorta
decision to reserve the zone, but concluded that the outcome precluded private companies

from exploring in the area and getting a foothold.

Decisions immediately after the discovery changed de facto property rights for

petroleum. The presidential decision can be considered both controversial and logical in

“%* pPresidential (Figueroa Alcorta ) Decree, 14 December 1907.
“% Statement made in Presidential Address to Congress in May 1908. See Mabragafia., p. 311.
% Gadano., p. 25.
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1907. It was controversial because until that time the general wisdom was that all
industrial exploitation was to be assigned to provide entrepreneurs because the
government was not equipped to manage a business on commercial terms. Furthermore, it
seemed to be socializing industrial production against the provisions of the Mining Code.
However, it was logical because in Argentina there had been some success at railway
development led by the state with private operators. In addition, Argentina was by no
means the only country to establish a regime unique for petroleum due to the peculiarity
of petroleum. Furthermore, unlike other minerals or surface rights, to use a Libecap term,
the “common pool losses” for petroleum exploitation are huge.**” The experience from
the United States (with the first major discovery of oil in 1859) confirmed this trend. This
when coupled with the fact that in the United States as early as 1907, the Secretary of the
Interior had recommended to the president the desirability to separate mineral and surface
rights.*® This is referenced here because it frames the early decisions made by Figueroa
Alcorta and Saénz Pefia—the decisions to have a single production unit was not an

indication of ‘socialism.’

5.5. CONCLUSION
When the 1890s financial crisis threatened economic stability, the institution of private

property rights was displaced with increased national government intervention. The

national government assumed control of the railways and revoked land grants. The

37 Libecap., p. 94. In his work, Libecap argues that rights-based institutions (such as private property
rights) are adopted in order to mitigate losses from a common pool resource. Since petroleum is under the
service and can be extracted across property boundaries, a clear system for exploitation that protects the
rights of he who invests (the investment is significant) are critical. See also: Libecap, Gary. 2007.
Assigning Property Rights in the Common Pool: Implications of the Prevalence of First-Possession Rules
for ITQs in Fisheries. Marine Resource Economics 22:407-423.

“8 Hibbard., p. 524.
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Grumbein case debated in the Congress from 1893 until 1894 affirmed possession rights

over the rights of a landowner—for the social good.

The 1890s was a time of significant bureaucratic instability. This affected the ability of
the national government to implement the laws that had been passed. There was the
perception that there was widespread fraud and abuse of the land laws. There were two
examples under two presidents that eroded property rights in the name of compliance. In
1896, petitions to revoke Pelligrini’s 1891 decrees were upheld by the ministry under
President Luis Saénz Penfia based on the justification that: “experience has demonstrated
that the distribution of public lands to private citizens for the purpose of colonization as
established in the law of 1876 has not delivered the desired results... the government can
utilize the land more rationally where no public benefit has been derived from the transfer
of land to private hands.”*** The effect of this was, as expressed in the 1894 report,
continued uncertainty on the part of those holding provisional land deeds. It validated the
precedent of government intervention for the benefit of the public purpose. At a
minimum, private property rights were temporarily displaced. Table 5.6 summarizes the

de jure changes in the institution of property rights during the period.

There was a growing emergence of concern about productivity in the closing years of the
century. In 1897, President Uriburu issued a decree requiring that those interested in the
land purchases or grants must be able to justify that they are agriculturalists, have the

necessary resources to cultivate the land, and settle the land attested by a written

%39 See 25 June 1896 Decree, Digesto, p. 847.
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declaration.** If colonists had problems meeting the conditions, with few exceptions,

decrees and resolutions were designed to penalize the colonists.**

Table 5.6: de jure Property Rights, 1890-1907

1891: Law 1891: Law 1902: Law 1903/05: 1907: Ley Mitre  1907: Reserve
2873 Revoke 2875 Revoke 4167 Land Land Act Railway Comodoro
RR/ Admin Land Claims ~ Act Regulation  regulation Rivadavia
S
Socio- Near Social & Economic Social Socio- Socioeconomic instability
economic Collapse instability economic
status stability
Formula for Near Failure Insufficient colonization and rising concern about rural and urban
prosperity stability
status
Bureaucratic | Weak Bureaucratic Capacity (national government) Improving railway administration
Capacity capacity
Reduce abuse Increase Reduce Privatization of | Protect
. productivity abuse railways under | national
Solution . )
by leasing national govt. governmental
land interests
Trajectory | | B 1 ! 1 !
-Added -Provided for -Established
possibility of registration private
De jure mortgage and protection ownership and
strengthening of title concessions
-Reduced use for 40 years.
conditions
-Suspended -Increased -Re- -Regulated -Reserved
railways, and  uncertainty by introduced  profits petroleum
added revoking conditions exploration
De jure conditions of concessions for title and and
weakening ownership reverted to exploitation
provisional from private
title. use and
benefit.

With the return to reasonable economic and political stability, Julio Roca was elected to

his second term as president. In 1898 there was a governmental bureaucratic re-

organization and the Ministry of Agriculture was established. This reorganization would

49 presidential (Uriburu) Decree, 5 April 1897, “Establishing the process for concessions of rural lots in the
national colonies,” Digesto, p. 884-5.
“1 Among examples, in 1897, Formosa colonists requested a disposition for the debt incurred for the

purchase of animals, which was denied. Resolution signed by Uriburu denying a request by colonists in
Formosa to get their debts exonerated, 23 April 1897, Digesto, p.886.
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be the first step to improving bureaucratic capacity. It also established a higher level role
for agriculture. Legislation to reform the Land Act was introduced in 1900. Roca asked
the Congress to pass the legislation in his 1901 address as a way to get people out of the
cities and into the national territories. Yet, it was not until the 1902 social agitation
rocked the social stability in Buenos Aires that the act would be passed. The link between
the strikes and threat of prosperity was directly made by Roca in his presidential

address. #42

The 1902 Land Act was focused primarily on distributing public lands, even if this
distribution had to be through land leases instead of ownership. Effectively, the
institution of property rights was converted from being about the settlement of the
frontier by small farmers to being about productivity. This emphasis on productivity
coincided with the ministry responsible for land settlement after 1895—the Ministry of
Agriculture. In contrast, in the United States the General Land Office was an independent

agency under the Department of Interior.

In 1907, economic crisis (caused by the global economic crisis of 1907) returned
Argentina to a period of socioeconomic instability. The immediate action in 1907 was to
reserve the land Comodoro Rivadavia under national government control. The discovery
of large petroleum deposits in the national territories offered political and economic
actors a potential new formula for prosperity. It would take more than three decades for

the transition to a new formula for prosperity to be complete.

2 His address stated that the strikes ‘threatened public order and the sources of prosperity,” Mabragafia., p.
49-50.
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Chapter 6. Redefining Colonization and Conversion of Property Rights, 1908-1917

In this dissertation, the period examined in this chapter is defined as the first of two
transitional periods for the formula for prosperity. In terms of the study of the evolution
of property rights this chapter begins immediately after the discovery of petroleum in
Comodoro Rivadavia in December 1907 and ends in 1917 with the passage of a new
“Homestead Act” and the failure to incorporate a legal framework for petroleum

exploration and exploitation in the Mining Code.**

The decade (1908-1917) was also a transitional period in the socio-political history of
Argentina. Democratization promised in the 1853 constitution advanced. Since the 1870s,
there had been a series of electoral reforms. The electoral reform passed in 1902 changed
the system for electing national deputies, which resulted in the election of the first
Deputy from the socialist party from the Federal Capital.*** Subsequent reforms in 1905
and 1911 would further open up the competitiveness of elections. It would not be until
the Saénz Pefia 1912 reform that established the secret ballot and universal suffrage that
elections became truly competitive. Argentina became a full democracy with the 1916
election of Hipolito Yrigoyen. He was the leader of a political party that was born as a
political movement associated with the early 1890s uprising by agriculturalist colonists

(mostly Swiss) in Santa Fe.**

“3 The evolution of property rights was not a function of the regime on the government.
Consequently, the periods that are examined in this dissertation vary from most history

books or studies of Argentina that have tended to focus on the regime of the government.
% Sanez Quesada., p. 428.
4 Romero., p. 19.
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As of 1908, the de jure characteristics institution of private property rights had been
partially undermined by reforms. However, the institution was still protected by the all
three branches of government: the executive, legislative, and judicial. The circumstance
of de facto property rights had marginally improved for the purposes of land rights.
However, the reservation of the land area around Comodoro Rivadavia created an

environment of uncertainty for mineral rights.

The de facto circumstances of private property were very difficult to measure. This
dissertation has defined de facto as depending on the actual transfer of public lands to
private hands (thereby moving towards an idea of a private property system). At the
extreme (most limited) there is one owner. The more individuals that own the land or
have the right to use the land the measure moves away from limited to absolute.
Therefore, the transfer from public ownership can have an effect. As the owners increase
there is a move towards the liberal (absolute) definition of property rights. The reason for
this clarification is that if private property rights are protected in accordance with the de

jure definition there cannot be conditions that preclude broad, private ownership.

Utilizing this definition, at the beginning of the transition in the formula for prosperity,
there were more landowners. However, this improvement came less of a result of
intentional design than from the active land-market in the provinces that naturally
evolved as land ownership was more broadly held. For example, the total number of large

landholdings in Buenos Aires decreased 36 percent between 1901 and 1910.%® Nearly 45

48 All of these statistics are Government Agricultural Statistics from the 1912 Official Anuario, pp
CDLXIX.
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percent of properties in 1910 were less than 50 hectares in total size. During the same
period, the largest increase (112 percent) was in the number of properties with extensions
from 200 to 300 hectares.*’ Land usage in other provinces followed a similar trend,
although, lot size was much smaller in Mendoza, where 82 percent of the holders were
less than 50 hectares (40 percent less than 4 hectares). The kind of distribution was not
the same for the national territories. Nevertheless, there seemed to be some progress. The
national territories represented 46 percent of the land area (approximately) and public

lands represented only 29 percent.**

Although there were more landowners, progress in settling the national territories with
small farmers was still elusive. As outlined in the decoding keys of Chapter Two, a key
requirement of private property rights is third-party protections. These protections are
generally enforced through titles to property. Carl C. Taylor reports that testimony of
owners and sons of owners in the 1940s confirmed that after 1905 it was difficult for
immigrants to obtain ownership of land.** The obstacles (some of them intentional and
other accidental) to gaining definitive title prevented expanded ownership through much
of the period. Among the obstacles was the bureaucratic capacity to distribute the titles.
In various governmental documents published during this time the writers express the
lack of information and difficulty in accomplishing the task of surveying, deeding, and

then transferring the land.*°

“7 Similar statistics also cited in Lahitte, Emilio. 1918. Informes y Estudios: Tomo II. Edited by Direccién
de Economia Rural y Estadistica. Vol. Il. Buenos Aires: Talleres Gréaficos del Ministerio de Agricultura de
la Nacién, Lahitte. Informes y Estudios: Tomo I1l. Tomo I, p. 37 and Tomo Il p. 17.

8 | ahitte. Informes y Estudios: Tomo 1., p. 135.

“9 Taylor.

0 See AB, 1 December 1902 and 1 April 1903 for examples.
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With the Comodoro Rivadavia reservation, mineral rights were more under the control of
the state. Also, the transformation of the railway policy was completed with the passage
of Law 5559 that complemented the Law Mitre passed in 1907. This law changed the
formula for railway development from one whereby the state guaranteed a profit for the
railway companies to one whereby the government controlled the profits of the railway
companies through taxation. The benefit offered to the railway companies to make this
change was the free importation of materials for construction under Ley Mitre and then an

expansion of railway grants in 1908 with Law 5559.

Within this environment, the two legislative events in 1917 converted the purpose of
property rights, each in their own way. The Homestead Act of 1917 changed the purpose
of private property rights. Until that time they had been a means to the social objectives
of Alberdi or the economic objectives of the 1902 Land Act. The Homestead Act
converted the purpose to be about providing land to the Argentine poor. The inability of
the Congress to enact a legal framework for petroleum meant that the de facto conditions

of private and state exploitation could continue, albeit with incredible uncertainty.

The changes in the institution of property rights during this period were a function of an
unclear formula for prosperity, socioeconomic crises, and the capacity of the government
to do something about it. The effects of World War | on the economy and immigration
caused political actors to doubt the formula for prosperity. Social instability increased.

Although never an agrarian society, patterns of urbanization also increased. Furthermore,
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the promise of settling the frontier with small farmers like what was understood to be the

U.S. model for success was failing.

6.1. FORMULA FOR PROSPERITY, 1908-1910
The formula for prosperity inspired by Alberdia had been accepted by the political and

economic actors of Argentina since 1853. The 1876 Immigration and Colonization Act
was designed to bring prosperity to the under-populated and under-productive country
based on the simple formula that immigration plus colonization equals prosperity.
Colonization was assumed to contribute to increase cultivation or use of land. There were
two measures that were regularly monitored to define success. These were the number of
immigrants arriving, staying, and moving to the territories, and the land under cultivation.

There are good data series that measured immigration and land under cultivation.

By 1908, the population increased from 1.8 million in 1870 to more than 6 million. This
was not considered enough given the size of the territory of Argentina.** Furthermore,
the percentage of the total population living in the Federal Capital or Buenos Aires
represented 44 percent of the total, compared to 30 percent in 1872.% The National
Territories in 1909 still accounted for less than 4 percent of the total population (an
increase from 2.6 percent in 1895).** A majority of this increase can be attributed to

population growth in La Pampa.

**! The correspondent for the The Economist wrote: “the population is still under 6 million, after nearly a
century of national existence in a country with an area of more than 1,100,000 square miles, of which
200,000,000 hectares are cultivable.” 23 May 1908, p. 1100.

%52 Based on data from Alsina.

3 1bid.
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The results were similarly problematic for land usage as compared to goals. The estimate
used by political actors of land suitable for cultivation was 98 million hectares. Even in
spite of tremendous growth (200 percent between 1897 and 1908), there were still less
than 16 million hectares cultivated. Furthermore, the rate of growth in land in cultivation
was slowing (see Figure 6.1), and this was a growing concern for political and economic

actors.

Figure 6.2: Cultivated Areas in Hectares, 1897-1908"**
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Colonization

In 1908, Law 55509, titled “Fomenting the National Territories” was passed as a
comprehensive act to encourage settlement in the national territory by promoting railway
development in Rio Negro, Chubut (Comodoro Rivadavia), Chaco, and Formosa. This
act, subsequent to the reform initiated by the Ley Mitre expanded the use of land grants
for railway development. It authorized land grants to the railways that could then be sold,

leased, or otherwise committed to agricultural production.

#%* Source: Direction General of Commerce and Industry., p. 40.
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In spite the fact that the law was similar to U.S. policy for railway development, the law
was controversial in Argentina. Minister of Agriculture Ramos Mexia advocated for its
enactment as representing “a radical change in our agrarian policy, compatible with the
ideals of our founders.”*** In contrast, in his assessment Carcano believed that the action
was not good for the general economy because stretching out the development in the

territories would not bring increased productivity.

In April 1910, the SRA published a short report on the first sale of public land in Rio
Negro, which was authorized by Law 5559. The SRA was critical of the Minister of
Agriculture’s concern with securing the highest price for the land rather than selling the
land to the most number of buyers. The SRA reasoned that with lower prices, colonist
and small capitalists could have acquired small parcels, and that the sub-division of the
land would contribute to the positive and rapid development of the regions.**” This
rationale was not about social responsibility on the part of the SRA. Rather, it represented
the belief that the only way to assure the rapid appreciation of land values was to

populate and subdivide the land more.

Between 1906 and 1909, under the regime of the 1902 Land Law and Law 5559/1908,

among other laws, approximately 3 million hectares of public land were sold (see Table

%% Quoted by Cércano., p. 444.
% Ihid., p. 450-1.
T SRA, Anales, 1910. Vol. LXVIII (March/April), Nos 3 and 4, p. 3.

201



6.1).*® In contrast, the number of hectares that were leased was 6,116,571 (as of 1909),

which was approximately 30 percent of the total area under cultivation.*®.

Law 4167 Law 4167 Law 5559 Law 1265 Total
Direct Sales  Auction Sales  Railways Right of Sales
(1) Way (2)
1906 73,032 199,822
1907 209,654 411,390

1908 202,790
1909 696,790
Total 1,182,266 611,212 907,000 91,222 2,799,804

Source: (Carcano 1925) also data are summarized (rounded) in the 1910 Presidential Message to Congress in May
1910 (Mabragafia 1910)

Note 1: Per President Figureoa Alcorta between 1906 and 1909 these sales corresponded to 8 towns, 5 colonies and 4
conscriptions that had been established, p. 492.

Note 2: Per President Figureoa Alcorta in 1909 a total of 36,796,000 hectares had been reserved under this law. The
sale of 907,000 corresponded to San Antonio and Valcheta, p. 491.

In 1910, legislation to reform colonization (Law 4167) was introduced to the Chamber of
Deputies by Deputy Saavedra Lamas. He believed that leasing of lands should disappear
from agrarian policy.*®° The consequence of the short-term gains from increasing the
lands under cultivation through tenant farming was Argentina having ‘stayed suspended
in one of the stages of development, without following the progressive evolution of the
United States, Australia, and Canada.”*®* In particular he attacked the provisions for Law
4167 that established the regime of selling the land through auction or leasing it, with

both fulfilling a purpose of gaining a good price rather than colonization.

“%8 Podesta, José P. 1923. La pequefia propiedad rural en la Reptblica Argentina. Buenos Aires: Imp. A.
Baiocco y Cia, Rivadavia 5370., p. 64.

“%9 The data on the area leased is from Cércano., p. 464. The calculation is the author’s calculation based on
data on cultivation that is available in multiple sources, including Medina., p. 54.

0 CD, 24 August 1910, Vol. 1, p. 115.

61 CD, 24 August 1910, Vol. 1, p. 111.
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An internal Ministry of Agriculture document recounting the history of colonization in
Argentina written circa 1915 was likewise critical of Law 5559, concluding that it was
not a colonization law at all, but rather a law to raise revenues.*** Political and economic
actors unsuccessfully lobbied for reforms that would address the contradictions in the

policies.

Strengthening the Bureaucracy

In the early 1900s, it was generally well understood that the bureaucracy responsible for
distributing land was failing. Fraud and land speculation persisted.** These problems
were not unique to Argentina as the history of land settlement in the United States
confirms. Following the ministerial re-organization in 1898, successive governments
began to strengthen the bureaucracy with some success. However, even as part of this
process there were set-backs. Each time a new administration presented a reform, the
execution of new titles would be halted in the name of protecting against fraud. Like his
predecessors, in 1910, shortly after assuming office President Saenz Pefia named a
special commission in response to ‘the Sub-Directors note about the existence of grave
disorder in public lands office.”** This order suspended the execution of the deeds until a

new resolution was passed. The presidential decree transmitting the report to the Lands

%62 Archivo General de La Nacion [Hereafter AGN].

%63 Deputy Saavedra Lamas’ proposed reforms in 1910 would not be considered by the full Chamber,
although his long discourse about the evolution of colonization in Argentina, as well the United States,
Australia, Canada and European countries documents some of the administrative problems in
implementation of the existing colonization in Argentina. Among these problems was that of the
speculation of a single person under the guise of multiple names. CD, 24 August 1910, Vol 1, p. 116.

%% See Presidential Decree of 17 October 1910, p. 181 in Saenz Pefia, Roque. 1915. Escritos y Discursos
Tomo Il La Presidencia. Vol. 1. Buenos Aires: Casa Jacobo Peuser.
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and Colonies Division opened up to criminal investigation. The number of incidents was

so numerous per the report that the executive could not investigate in such a short time. “°

Responding to the fraud and lack of bureaucratic capacity, President Saenz Pefia’s first
Minister of Agriculture Dr. Eleodoro Lobos (a scholar who had written extensively about
land laws) utilized data from the 1908 agricultural/livestock census and his own studies
to undertake an internal reorganization of the Lands Office and re-conceptualization of
agricultural policy. The data that exist suggest that the pace at which titles were granted
increased under his leadership.*®® In the words of José Podesta, writing in 1923, his work
created a comprehensive institutional structure that for the first time included a competent
bureaucracy.“” Consequently, during this period we find that a stronger bureaucracy was
being developed as least with respects to agricultural policy (which included

colonization).

Comodoro Rivadavia: Discovery and No More

Despite the discovery of petroleum in 1907, and the change in the type of exploitation,
during this period there were few changes. Minerals were under the jurisdiction of the
state, but the state was not to directly exploit minerals. Comodoro Rivadavia was
exempted from this restriction. The petroleum discovery provided the promise of
prosperity much like the expanse of public lands, but in the early years it was an

unexploited opportunity.

“®% The report from the commission was released on 21 November 1910. See Presidential Decree of 21
November 1910, Ibid., p. 183.

%% 1n 1910, for example, the Federal Register recorded hundreds of decrees granting title. There is no such
record in the earlier years of the 20" Century of this number of decrees granting title.

“®7 Podesta., p. 65. This assessment is in agreement with Cércano’s summary of the legislation, see
Cércano., p. 473.
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After the immediate action by President Figueroa Alcorta to reserve Comodoro
Rivadavia for state exploitation, achieving legislative action to affirm this decision and

commercially exploit petroleum took decades.

In 1910, the legislation to codify the 1907 decree was quickly (without debate) accepted
for consideration because the importance of petroleum. The law reduced the area
reserved but maintained the national government’s role. There was almost unconditional
support in the press, among political and economic actors for Comodoro Rivadavia to
remain under state control. The contradiction it presented for what was in the Mining
Code was recognized, but accepted because it was only a single petroleum discovery, and
in the national territories that did not affect the provinces in any way.*®® In addition,
breaking with more 50 years of precedent the legislation was provisional, and subject to

renewal in five years.

Carl Solberg writing about these events in the late 1970s considered Figueroa Alcorta’s
decision and the final law enacted in Law 7059 as limited by a liberal ideology.*®® This
account fails to accept that the law contradicted the Mining Code, and that it was quite a
contrary decision to the liberal conception of property rights. The explanation for the
change is better understood as being a function of the perceptions of the actors of the
success that the national government had in early investments in the railways. In La

Nacion it was accepted as approval of an investment by the national government rather

“%8 point made by Deputy Rodriguez Jurado, CD, 29 August 1910, Vol. 11, p. 245.
%89 Solberg, Carl E. 1979. Oil and Nationalism in Argentina: A History. Stanford, CA: Stanford University
Press., p. 14.
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than as a break from the past, similar to the approval of funds for ‘national’ railways.*”
The legislation passed on 29 August 1910, and was signed by the president into Law

7059 on 6 September Law 1910.4

6.2. INSTITUTIONAL CONVERSION
Since 1853, the formula for prosperity was pre-supposed on settling the vast lands with

productive European immigrants, similar to the U.S. model of development. The

institution of private property rights was a means to this end as long as it was protected.

Yet, social unrest emerged as a significant concern for political and economic actors
alike. The first serious urban strikes were in 1902. An outcome of these strikes was the
passage of the first law (No. 4144) to place limits on immigration by permitting the
deportation of foreigners whose conduct compromised national security. Argentine
political actors always looked to the United States before enacting any restrictions on
immigration so as to not put their country at a disadvantage. By the early 1900s, the U.S.

was enacting various restrictions, responding to similar problems.

In Argentina, urban strikes first peaked in 1907 with 169,027 strikers in Buenos Aires.*"
In the 1910s, the concerns of what was happening in Buenos Aires, the urban areas, and
eventually Santa Fe began to drive choices made by political and actors about

colonization.

470 | N, 30 August 1910, p. 8.

™ The regulatory decree was thereafter enacted creating the Direccién General de Explotacion del
Petr6leo de Comodoro Rivadavia.

42 Compiled from: Tamarin, David. 1985. The Argentine Labor Movement, 1930-1945: A Study in the
Origins of Peronism. Albuquerque: University of New Mexico Press.
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Social Instability

Demographic changes in rural areas began to place additional stresses on the political
system. This pressure was perhaps greatest in the province of Santa Fe. The 1893
uprisings were a first of a pattern of civic action to demand political changes. Santa Fe
was the province with the highest level of population growth between 1888 and 1909.
This was in spite of receiving relatively few immigrants (14 percent of the immigrants
upon arrival). The greatest percentage of rural landholdings farmed by tenants in 1914
(nearly 60 percent) was in Santa Fe.*”® Santa Fe was the center of the development,
comparable to the settlement of the mid-west in the United States. Therefore, it is not
surprising that the 1912 uprising in Santa Fe raised concerns about social stability and

prosperity.

The protests were by a new (or at the least a newly perceived) population. Until 1912, the
government had only marginal data, often contradictory on the land area that was leased
and attended by tenants or sub-tenants.** There was some minimal oversight of the
companies that managed colonies, but for the most part the tenant farmer or sharecropper
was invisible. The theoretical explanation most often used to explain this condition was
that it was a population that was disenfranchised, and therefore, not represented in the

political system.

An alternative explanation is that the generally open market that existed at the time

increased the size and scope of tenant farming rapidly. There was money to be made in

473 Data taken from Taylor., p. 191, and originally collected by Argentine national census and
agricultural/livestock census.

4™ A new regulation in 1914 required that data be collected on tenants (this is why it is the first year when
we have data available).
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the agricultural sector. This potential led to shifts in patterns of immigration (away from
the golodrina). This demographic change happened at the same time that the colonization
envisioned under the 1876 law had failed. Therefore, there was no other option for the

individual than to become a tenant farmer.

The relevance to social instability for political actor decision-making was significant
during this period. Archival documents confirm that the Minister of Agriculture and
president met frequently to discuss the problem of rural tenants.*”® Yet, the government
reacted slowly to the tenant uprising. Carcano attributed this to the lack of management
capacity, and as a result there was not a single effective or immediate solution taken. “’
The theoretical literature would suggest that these legislative actions were blocked by
those that benefited from the status quo. Rather, in my analysis of the legislative debates
and the writings of those involved in the process, there are two basic reasons why the
government failed to act, which were not really different from prior periods. These were
the lack of bureaucratic capacity and economic crisis. The bureaucracy was still focused
on fulfilling the objectives of the 1902 Land Act (Law 4167/1902) and the Railway Land
Grants (Law 5559/1908) and concurrently the promise of petroleum development. In

addition, there were significant economic pressures on the public treasury.*”’

Also during this period there were shifts in land ownership in the United States that were

watched by Argentine political actors. Lobos wrote in the prologue of the Carcano book,

“”> AGN, Francisco Moreno Collection.

476 Cércano., p. 478.

7" Minister of Agriculture (Lobos) writing to the Minister of Public Works (Ramos Mexias, who had
initiated many of the reforms that were failing) that there was just not enough resources to executive law
5,559. See Ibid., p. 482.
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that the number of farmers that owned their own land in the United States was not
increasing at a particularly fast rate. “® And it was for that reason that in the United States
legislation to expand agricultural credit was introduced. Like Emilio Lahitte*® before

him, Lobos advocated for such reforms.*

During this period, political actors believed that social stability and economic stability
were inextricably linked. Therefore, to secure economic stability would bring social
stability, increased cultivation, and prosperity. By 1912, the Argentine political system
responded to the emergence of rural tenants in the provinces by incorporating them into
agrarian policy with the purpose of expanding agricultural production. This process
began the years preceding the election of Yrigoyen, and would be his political platform.

The consequences for the institution of property rights are examined in the next section.

Converting Property Rights
President Yrigoyen was elected freely and fairly in 1916 on the promise of ‘renewal’.**

He called for extraordinary legislative sessions in late 1916 in the hope of passing
legislation that would address both colonization and mining reforms that had been
pending for many years. There were several bills proposed to rectify the problems of

colonization for the purpose of achieving agricultural productivity. Among these,

“78 |_obos, Eleodoro. 1925. Prélogo. In Evolucion Histrica del Régimen de la Tierra Publica, edited by M.
A. Cércano. Buenos Aires: Libreria <<LA FACULTAD>>., p. Xxiii-Xiv.

4% He was Director of Rural Economics and Statistics of the Ministry of Agriculture from 1898 to 1920 and
a scholar of considerable reputation. He had articles published in the United States (in the New York
Times, “Argentina‘s Future Part in Feeding the World,” 9 January 1910.

“80 | aw 9644 passed in 1914 in an effort to reduce the expansion of tenant farming.

“81 Romero., p. 27.
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Yrigoyen’s legislation sought to finance additional colonization activities with many of

the same clauses and conditions of the 1902 Land Laws. “®

Intervening in the Lands Office and Seizing of Distributed Public Lands

Yrigoyen’s initial legislative attempts at renewal would be replaced with executive
actions. In 1917, like presidents before him; Yrigoyen issued an executive decree on 18
March 1917 to formally intervene in the operations of the Lands Office of the Ministry of
Agriculture. The decree denounced the office as it was in a ‘complete state of disorder
and abandoned.’*®* In his 1917 report to Congress, Minister Pueyrredén outlined a four
step plan for governmental action to address the violations of the colonization laws. The
plan was similar to other efforts as it identified as a priority the inspection and
categorization of the land in the territories, as well as the need to survey the land (a

requirement before the sale or transfer).*®

President Yrigoyen’s presidential address to the Argentine Congress on 4 July 1917was
focused on the war. Yet, it dedicated several passages to the need to settle the frontier,
utilizing language similar to previous administrations. He considered the disproportionate
increase in the population in the cities as a symptom of the failures in the rural areas.
These were not new problems, and the scarcity of land-owning colonists was cited as the
core problem. There were multiple causes identified that affected perceptions. These

included the lack of knowledge of the agricultural colonist, the error made in choosing

“82 CD, 11 December 1916, Extraordinary Sessions, p. 2789-2790.

“8 AGN, Papers from the Francisco Moreno collection, Book 189.

484 etter written by Pueyrredén addressed to the Congress, and dated July 1918. Represented in the 1918
Agriculture Memoria. Papers from the Francisco Moreno collection, Archivo General de La Nacion.
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the land, and other technical problems.**There are no clear data to dispute this perception
of actors. The presidential address included a discussion of the public lands, and once
again offered that it was one of the fundamental preoccupations of the country, and
required a full study of the public lands and opportunities for agricultural extension
services.*® The immediate solutions proposed by Yrigoyen did not address property
rights in any way different from his predecessors. These years of the first democratically-

elected president reflected more continuity that change.

President Yrigoyen also continued the pattern of voiding land claims by returning large
expanses of land to the public domain. Between April and July 1917, he issued decrees to
void 1,423,310 hectares in Santa Cruz.*®” The justification each time to revoke claims was
to correct a perceived wrong, whether it be lack of occupancy, fraud in the number of
land claims or a myriad of other examples. However, the voiding of claims was not a new

approach.“®

These immediate actions by Yrigoyen were criticized for being short-sighted by those
that supported the small landowner, as well as what would be considered the political
establishment. Podesta concluded that Yrigoyen’s preoccupation with compliance with
all of the conditions placed on the occupants of public lands just continued the path
followed by his predecessors.*® In early September 1917, the Chamber of Deputies used

its authority to require the testimony of the Minister of Agriculture to discuss Yrigoyen’s

“8 pyplished in various sources including: CD, 4 July 1917, Vol. II, pp. 370-374.
“86 CD, 4 July 1917, Vol. 11, pp. 372-373.

“87 Podesta., p. 66.

“®8 This was exactly what happened in the 1890s during economic crisis.

“8 podesta., p. 67.
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actions to void land titles in the national territories. This questioning was covered at
length in the press. La Nacion dedicated three and half columns of coverage to the first
day of the hearing, which included the exchange between Deputy Carrasco and the
Ministers’ response. The coverage in the newspaper over the course of the hearing (30

August 1917 until 4 September 1917) reflected the significance and interest.

Deputy Carrasco accepted that there might have been abuses, but that once definitive title
was granted to the land, the private rights held by the owner were protected by Argentine
institutions, including the constitution.“®® The Minister’s response was that public land
that had been distributed under Law 4167 did not have the same protections because Law
4167 had social importance and in the law established executive power and sanctions for
those not complying with the law. This statement and perception revalidated the same
preoccupation of 1882 when perpetual rights were granted through legislation to the state
for lands that had been public lands.

Homestead Act of 1917

Of the 1916 bills**, the bill that became law in 1917 was the legislation introduced by
Deputy Costa, which was a synthesis of the U.S. Homestead Act for the poor man—an
expression of ‘American Socialism.’*** The legislation was designed to counter

urbanization and strengthen democracy by making each man a property owner, in the

4% «|_a Tierra Publica,” LN, 1 September 1917, p. 5.

! The other bills that were introduced but not passed included legislation to protect rural and urban
occupants from seizing of personal property under a certain value; and legislation to restrict executive
authority to void definitive titles.

%2 CD, 21 December 1916, Extraordinary Sessions, pp. 2970-2974. This was not as controversial as it may
sound because President Wilson had supported the Mexican revolution, which was seen as a benefit to
social stability and productivity as expressed in Argentina.
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words of the sponsor in the Senate. ** Nevertheless, it continued the policy of selling or

leasing land.

The 1917 Homestead Act was passed by the Chamber of Deputies unanimously by the
representatives of all of the parties and groups, and for this reason was recommended by
the Senate legislative committee to be passed by the Senate. *** In the Senate it would
pass relatively easily, and the record in the newspapers around this time suggests that
there was not anything negative conceived in the legislation. The debates were similar to
previous debates, including the concern about overriding provincial rights and restricting
one of the sub-characteristics of property rights—the right to transfer. In the analysis of
Senator Leopoldo Melo, the Homestead Act was an exceptional law, which would
establish a regime for the transfer of property distinct from the Civil Code.**® The
exception was accepted because the legislature felt compelled to respond to the crisis and
did not feel that further debate was necessary. Consequently, yet again private property

rights were weakened unintentionally through conversion.

Efforts by the Yrigoyen administration to improve the administration of the public lands
were marginally effective at best, and in the minds of many perhaps too late. La Nacion
reached this conclusion in a September 1917, when it wrote “when the government
warned of the error of the deficient agrarian policy and the steps to take, it tried to correct

these errors and vices, but it was too late. The nation had already been disposed of the

“%% Diario de las Sesiones de la Camera de Senadores (Hereafter CS), 25 September 1917, Vol. 11, p. 1072.
The legislation added the provision of property rights for single women that was not included in the 1884
act, among other several other guarantees.

“%% Statement by Senator Patron Costas (Salta), CS, 25 September 1917, Vol. 11, p 1072.

495 Cs, 25 September 1917, Vol. 11, p. 1077.
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best quality and located land.”** Likewise there was lament of Argentine political
actors/scholars of the period. In his thesis, Jose P. Podesta, whose committee included a
renowned and influential group of scholars,*” concluded that over the course of the
history of the Argentine small farmer that a great number of laws and bills have all
sought this goal. **® Yet, the plethora of incremental reforms had all tended to be
preoccupied with compliance with various conditions and seeking to curb abuses. As a
result, nearly all of the attempts have failed. The unintentional consequence was an

undermining (albeit incremental) in the protection of private property rights.

Petroleum and Bureaucratic and Political Incapacity: de Facto Conversion

The lack of legislative action to establish a legal framework for petroleum meant that
there was uncertainty and that the executive decrees effectively governed petroleum
exploration and exploitation. The inability of the political system to resolve the national-
provincial conflict for the purposes of defining a clear legal framework had unintended
consequences. The effect of this inaction was the de facto conversion of property rights

for mineral rights to a hybrid state/public framework.

In 1913, aresult of this inaction was level of national petroleum production was dismal.
All petroleum production originated in Comodoro Rivadavia discovery and was public.**
There was also a general lack of bureaucratic capacity and political action with regards to

petroleum exploitation.

4% «Ecos del dia,”LN, 4 September 1917, p. 8.

T The committee included Dr. Eleodoro Lobos, former Minister of Agriculture; Dr. Damian Torino a
scholar studying immigration, and Dr. Miguel A. Céarcano (who would become the Minister of
Agriculture).

“%8 Podesta., p. 67.

%% The source for this conclusion is a chart produced in the YPF annual report of 1935, which included a
table, as well as the data provided by Soleberg, p. 66-67.
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During Séenz Pefa’s term, there were a series of legislative acts introduced between 1913
and 1916 to establish the de jure legal framework for petroleum. All would fail. In 1913
(six years after the discovery) President Saenz Pefia presented legislation to amend the
Mining Code. This action was not controversial among economic actors. The SRA,
reporting on the pending legislation agreed that petroleum exploration and exploitation
required special conditions, ‘as has been done in all of the countries that have exploited
this source of public wealth.”>® In his Message to the Congress delivering the legislation
to finance state exploitation (and replace law 7,059), President Saenz Pefia defended the
state exploitation as benefiting the general interests of the nation to ensure that sufficient
resources were dedicated and that “there would always be time to turn it over to private
industry with a considerable advantage that the condition of the well would be known,
and the State would not be prejudiced.”** Throughout his presidency, he defended state

exploitation and through a decree successfully curbed speculation by private operators.>*

On 31 May 1916 (the first day of the newly constituted legislature), Alfredo Demarchi®®,
Tomas de Veyga, and W.C. Carranza presented a resolution to request a report from the
executive branch on the status of petroleum exploitation at Comodoro Rivadavia.
Demarchi stated it was necessary to answer two questions: 1) should the state or the
private sector exploit petroleum? and 2) If the private sector was to be involved, should

private actors be allowed into the Comodoro Rivadavia reserve? Similar to what

%00 SRA, Anales, 1913. “Informacion Generales,” Vol.47 (July/August), No. 4.

%01 Message to the Congress, 28 July 1913, Memoria de Agricultura, 1913, p. 143.

%92 Gadano., p. 56.

%93 Demarchi was the President of the Argentine Industrial Union (UIA) and would become the second
Minister of Agriculture of Yrigoyen.
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happened with the national railways in the 1890s, he argued that the government should
not be excluded but as an actor it should operate like any other private industrial

company.**

On 19 June 1916 (next session), the Minister of Agriculture report (the Minister in charge
of the Mining Office) was entered into the record. The policy that was proposed in
response to the questions was that exploitation should be through the use of both public
and private capital in partnership; the war in Europe was affecting the availability of
capital and as a result public resources were required; bonds should be issued for public
sector investment to increase production to 860,000 tons by 1921; and that Comodoro
Rivadavia should be administered by an autonomous commission under the jurisdiction

of the Ministry of Agriculture.

On 26 June 1916, Deputy de Veyga re-submitted his 1914 legislation with three main
elements: i) direct exploitation by the state of all of the petroleum in the public reserve;
il) public resources to provide the necessary capital (all raised within the national
boundaries); and iii) distribution of profits among the inhabitants of the Argentine land.
His speech introducing the legislation would be among those reproduced in a 1918 book
on petroleum, reflecting its interest by Ricardo Oneto in advocating for state (national)

exploitation of petroleum.>® The justification used in support of the state exploitation

0% CD, 31 May 1916, Vol. 1, p. 324.
%% For Soleberg, petroleum nationalism in Argentina had its distinct origins in the writings of Oneto and
book. See Solberg., p. 31.
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(and investment) was that the amounts were not more than those invested in the national

railways.

The de Veyga arguments of 1914-1916 are not distinct from those that were made of the
British railways when there was an emerging perception that the railways should be
owned by Argentines. Linked to the experience of railway development, there were some
background conditions that led to different results. First, petroleum was significantly
more dominated by “Trusts,” which were considered deleterious to the country’s
development and were being regulated in the United States and Britain at that time. De
Veyga countered the argument that private sector was the best option because that was
how petroleum was being exploited in the United States and England by making the case
that exploitation was private in these countries by with domestic and not foreign

capital.>”’

Second, there was a perception that the capacity of the Argentine government to
administer was changing (at least as conveyed by de Veyga) based on the performance of
the National Bank, National Mortgage bank and other governmental agencies that were
better organized and prospering. His rhetorical question was: why cannot the petroleum
industry benefit from similar advantages? Finally, the war in Europe was a concern for
Argentina’s economy. To develop its petroleum industry it may need to go it alone
because there had been not growth in the industry until that time, and development was

critical to the economic security of the country. De Veyga’s legislation would eventually

%% Argument made de Veyga in introducing the legislation in 1914. See reprint in Oneto, Ricardo. 1918.
Petréleo de Comodoro Rivadavia. Buenos Aires., p. 8.
7. CD, 16 June 1916, Vol. 1, p. 581.
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die during the legislative year, for the same reasons as the delay of the original Mining
Code—the inability to resolve the political problem of the national-provincial conflict.
The debate reflects, however, the early concerns about foreign actors in the petroleum

sector.

No legislation would pass during Saenz Pefia’s presidency. According to Gadano, the
unlegislated de facto conditions of property rights for petroleum meant that both the state
and private companies had to operate with uncertainty. The consequence was that there

was little ability to attract large investments to the sector of any kind.>%

This pattern would continue when Yrigoyen assumed office. During the presidential
message in July 1917, Yrigoyen asked the congress to consider petroleum legislation that
would permit the intensification of the development of the sector, across the country.*”
The request did not include nationalization as a restriction of foreign direct investment in
the sector. Rather, it recognized the need for foreign inputs and some involvement of the
state (although it was not specified whether national or provincial). Although the
legislative calendar during August and September of 1917 would be filled with debates

on legislation related to petroleum, Yrigoyen’s legislation was not seriously considered.

There were many bills from the different political parties. There were those that wanted
to make permanent Law 7059 and state exploitation of petroleum—federalization of

petroleum. One such bill was introduced in February 1917 (during the extended 1916

%% Gadano., p. 57.
%% CD, 4 July 1917, Vol 11, p 374.
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sessions called by Yrigoyen), by Deputies Melo (Radical) and Demarchi (Radical).
Others were opposed to any action that hinted at interloping on the jurisdiction of the
provinces. This included Deputy Uriburu, who agreed with the principle of reserving
petroleum deposits, but was opposed to this authority being granted only to the national

government.>*°

A Mining Code reform passed in 1917, but it did not directly include or regulate
petroleum. This failure left property rights for petroleum undefined. What it did was to
uphold the principle of private exploitation.*™ It also confirmed that land rights were
separate from mineral rights, and that the government (provincial and national) always
had the right to reserve for public interest.>* It was only accepted by the majority because
it included some provisions to place additional conditions on the private individuals in
terms of capital to be invested in the mines (similar to the conditions placed on those

granted land under the colonization or homestead acts, as well as the railways).**?

6.3. CONCLUSION
On 24 January 1908, President Figueroa Alcorta closed the congress and extended the

1907 budget for 1908. This act was considered a coup d’etat at the time.>** This, among

other reasons, began a period of transition. The formula for prosperity was questioned,

310 D, 18 September 1917, Vol. IV. pp. 264-272.

5 This consensus was affirmed by comments by Deputy Dickmann (CF, Socialist), CD, 17 September
1917, Vol. 1V, p. 198; Deputy Arancibia Rodriquez, CD, 13 September 1917, Vol. IV, p. 113; and Deputy
Demarchi (who would become the Minister of Agriculture), CD, 17 September 1917, Vol. IV, p. 219-20.
%12 This point was made by i) Deputy Arancibia Rodriquez, one of the opponents of federalization, CD, 12
September 1917, Vol. IV, p. 68; ii) Deputy Moreno (Conservative), p. 81; ,

%1% Deputy Uriburu cited this as a conciliatory agreement among the two viewpoints that had been
expressed. CD, 17 September 1917, Vol. IV, p. 222.

514 |_abel used by the correspondent for The Economist in Argentina reporting on 11 February 1908, 7
March 1908, p. 501.
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and social and economic instability peaked the late 1910s. The result was the incremental
conversion of private property to be for the social good (see Table 6.2). These changes
began before Yrigoyen (particularly related to petroleum policy) and suggest that
political regime explanations are not particularly compelling. Land rights were converted
to being for the social objective of benefiting the Argentine poor. In addition, through
inaction, by the end of the period there was a trend towards state property rights driven

primarily for the benefit of petroleum exploitation.

Political and economic actors by 1908 were concerned that the country’s magnificent rise
among the world economic actors was in jeopardy. Immigrants came, and even when
they did not return to their home countries they did not settle the rural areas of the

national territories.

Emilio Lahitte (Director of Rural Economics and Statistics of the Ministry of
Agriculture) in a study circa 1907 found that immigrants arrived or migrants moved from
the cities without sufficient resources to do anything except become a tenant or
sharecropper. Tenants were drawn to the potential of hitting it big in a short period of
time because the natural conditions favored agricultural production.®** The problem with
this economic model was that eventually there would be failed harvests and many of the
immigrants would leave. Those who stayed would remain tenants with grievances. The
rise of a tenant class challenged social stability, and as argued in this dissertation affected
the decisions made by political (and economic) actors. The government failed to establish

colonies as envisioned in the legislation. The new colonization policy converted the

513 | ahitte. Informes y Estudios: Tomo I1., pp. 56-7.
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institution of property rights from being about productivity (as established in 1902) to

being about social stability.

Table 6.2: de jure Property Rights —1908-1917

1908 Law 5559
RR Land Grants

1910 Law 7059*
Reserve Petroleum

1917 Law 10284
Homestead Act Il

1917 Law 10273*
Mining Code
Reform

Socioeconomic
Status

Social and economic
stability returns

Economic Stability
Social Instability

Rising social instability and economic

instability

Insufficient growth in agricultural productivity and

-Emerging new formula (prosperity for

Formula for growing instability in urban and rural areas. social and economic stability)
Prosperity Indecision about petroleum and interest in creating -Indecision about petroleum continued
the industry (like the railroads)
State Capacity Improving/stronger bureaucratic capacity for colonization and railways CN;)pt;girte;aucratic
Raise revenues and Maintain the exception Respond to Expand mining
Solution connect the national of Comodoro Rivadavia  uprising and industryn
territories to Federal demands for land
Capital.
Trajectory “ ! T 0
-Authorized right to use -Protected the landowner  -Increased
only after infrastructure and improved right to protections for
benefit from land Argentina families
(not just for
immigrants).
De jure -Protected rights
strengthening of use for
squatters.
- Increased
possession rights
for those on public
lands as of 1916
-Expanded the concept of  -Continued the exemption  -Restricted lot size  -Increased
reserved lands for for state action for to be sold. conditions of use for
. productive uses defined petroleum (against the mining concessions.
SIS by the state mining code) -Added significant
EEICRITY -Perpetuates uncertainty restrictions to private
for private operators rights of use and
benefit.

Throughout this transitional period there was more continuity than de jure change related

to petroleum policy and property rights. The only Mining Code reform to pass was a

minor reform that validated the exploitation of mines by private individuals through
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concessions granted by the national or provincial governments under a system of an

annual payment (in contrast to the existing system of mining camp claims).

President Yriogyen had failed to establish a clear plan for the administration of the
national government’s exploitation of petroleum. The unintended consequences of
stalemate on petroleum policy were two-fold. On the one hand increases in investment
were hindered. On the other, according to Deputy Moreno this lack of clarity contributed

to social instability and the great strike of Comodoro Rivadavia at the end of 1917.5

Debates about the federalization and state-control of petroleum would be prolonged, and
continued after 1917, yet would not reach a vote in the Chamber of Deputies. The
provinces continued to have sufficient political power to prevent any legislative action.*
In the meantime, on a de facto basis property rights were being converted from being
based on private exploitation to state exploitation. A quasi-governmental control of the

petroleum industry emerged de facto.

Property rights were incrementally reformed during this transitional period indirectly.
There was no legislation passed that redefined property rights. By applying the
framework for this dissertation we find that indirect, incremental changes occur. They
were not set in stone or unchangeable. For instance, the establishment of state-control of
petroleum exploitation was still provisional. Nevertheless, ignoring these changes

truncates any accurate explanation.

316 CD, 19 July 1922, Vol I, p. 43.
57 Gadano., p. 97.
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Chapter 7. Institutional Drift, 1918-1934

“Property has stopped being that which originated in Roman law (complete and absolute) and
instead has a social function that obligates the owner to accrue economic benefit that he translates
into a collective benefit by virtue of the phenomena of social interdependence.” La Prensa, April
1922.

This chapter examines a period of institutional drift. The institution of private property
rights was neglected by political and economic actors concerned with other pressing
challenges. Instead of being a means to an end—to achieve the Alberdi social objectives
and prosperity—the institution of private property rights drifted. The institution of private
property rights lapsed as political actors sought to quell social and economic instability.
In addition, rather than decreasing state ownership, the government as a legitimate owner
of property emerged because actors perceived the government was capable through a

stronger bureaucracy.

Colonization policy, as it had been implemented, had failed. The central problem for
political actors was no longer how to settle the territories but how to prevent social
instability from threatening political order, and their own political survival. The initial
solution to cure this problem, as examined in the previous chapter, was to adapt

colonization to incorporate social objectives as illustrated by the 1917 Homestead Act.

The efforts to amend or reform the Mining Code to provide a legal framework for the
exploitation of petroleum failed in 1917. There would be another reasonable chance to
pass the legislation in 1927, but this would also fail. It would not be until 1934 that a
legal framework for petroleum was enacted. By then the de facto conversion of mineral

rights to state ownership and state or private exploitation was complete. In 1922, the first
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vertical state-owned petroleum company (YPF) outside of the Soviet Union was created
by executive decree under a Radical president (not a socialist). The creation of YPF was
codified with the passage of its bylaws in 1932 under a conservative government. Neither
political party nor ideology can explain the evolution of the petroleum industry and

property rights.

Most histories of Argentina break the historical periods according to political regime.
Consequently, the period of 1916 to 1930 is studied as a single period that ended with the
military coup that unseated elected President Yrigoyen. Another period is 1930 when the
conservatives returned to power until 1943. This traditional way of studying Argentine
history is not particularly useful for the study of the institution of property rights. Instead,
this chapter traces the evolution of property rights from the 1918 legislative sessions until

those of 1934.%® There were four governmental administrations during this period.

Elected in 1916, Yrigoyen was an ardent advocate of popular democracy born in the mass
demonstrations of the 1890s. He was anti-conservative, and faced considerable obstacles
to passing his legislative agenda due to the pluralist make-up of the Congress. In contrast,
Marcelo T. de Alvear, who won the presidential election in October 1922 had a majority
in the legislature after 1924 and his own pedigree was less anti-establishment than

Yrigoyen. *** Yet, he was also unsuccessful at passing legislative reforms.**

%18 | egislative sessions began in May of each year, and increasingly ended in March or April of the
following year.

%1% Romero., p. 52.

520 The number of bills enacted from 1922 until 1930 was less than the number enacted in 1919.
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Democracy collapsed in 1930. Between 1930 and 1932 there was military rule. During
this period there were not any significant changes to the institution of property rights. In
1932, the conservatives returned to hold governmental powers through an election, under
the leadership of President Agustin Pedro Justo. The period from 1932 until 1943 is
generally referred to as the years of the Concordancia. In the historical textbooks, this
period is considered a return to the pre-1916 conservative majority. However, the
conservatives enacted policy reforms advocated by the Radicals in the 1920s that would
undermine private property rights. The characteristics of the institution of property rights
would be linked to policies to reduce the protests of tenants and state-led petroleum

exploitation was enacted by 1934.

7.1. PROPERTY RIGHTS AND SOCIOECONOMIC INSTABILITY, 1918-1922
During this period, private property rights as an institution drifted by neglect. This was

caused by a combination of factors that until that time had not all been present. There was
the social and economic instability that had occurred many times in the history of
Argentina. What was different was that the Alberdi-inspired formula for prosperity had in
effect failed and was yet to be replaced. In addition, there was the perception that there
was a stronger governmental bureaucracy, and ergo the government was part of the

solution.

Yrigoyen’s administration was faced with the challenges of governing during a period of
significant socioeconomic crises related to the effects of World War I. After a period of
relative calm, the number of urban strikes and strikers in Buenos Aires increased in 1917,

reaching a peak in 1919 (see Table 7.1). In January 1919 violent protests culminated in
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the “Tragic Week.” With the exception of that week of protests, the types of strikes in
1919 were: salary-related, 65 percent of the strikes and 26 percent of the strikers; hours, 6
percent of the strikes and 1 percent of the strikers; workers’ organization, 25 percent of
the strikes and 65 percent of the strikers; working conditions, 2 percent of strikes and 1

percent of strikers; and other, 3 percent of strikes and 6 percent of strikers.**

There were two kinds of reactions to
Table 7.1: Strikes and Strikers in Buenos
- - Aires, 1916-1930
social instability. On the one hand, as 'res
Strikes Strikers
has been documented significantly in 1916 80 24,321
1917 138 136,062
the study of Argentine history and in 1918 196 133,042
1919 367 308,967
particular the labor movement there 1920 206 134,015
1921 86 139,751
was an organized attempt, through the 1922 116 4,737
1923 93 19,190
inti 1924 77 277,071
Patriotic L , to repr th :
atriotic League, to repress bo 1005 29 39.142
. o 1926 67 15,880
urban and rural strikes with violence 1927 c8 38,236
d der. The Yri 1928 135 28,109
and murder. The Yrigoyen 1929 113 28.271
. 1930 125 29,331
government, which had been born Source: Compiled by (Tamarin 1985).

from a political movement based on mass demonstration had been sympathetic to the
plight of the ‘oppressed’ classes and had up until that time sought to gain urban laborers’
votes in competition with the socialists. However, he reacted with repression in 1919 in

Buenos Aires and in 1922 in the Patagonia.** These actions have been significantly

521 Of these strikes, their resolution was: favorable, 145; unfavorable, 147; partial, 74; and return to work,
1. An analysis of the strikes were published in REA, 1920, Vol. 1V (April), No. 20, pp310-311.
522 Romero., p. 32.
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studied, and help explain the emergence of labor populism in Argentina that was so

skillfully utilized by Perén to come to power. **

The other less studied reactions are those actions that affected the institution of property
rights because of the housing crisis. With the war in Europe over, during early-1920, a
series of legislative actions were debated (some which passed and some that did not) that
included urban tenant legislation, modifications to the Civil Code and rural tenant
farming legislation. Each reform was enacted to achieve a relative level of social stability
within the existing political system. The unintended consequence was the undermining of

the institution of private property rights.

Urban Land: Housing Crisis and Property Rights
The exponential growth of metropolitan Buenos Aires contrasted with that of the

territories. This increased concentration of the population resulted in increased number of
urban dwellers whether as owners or tenants. In 1887, the number of houses was only
33,804 within the city boundary. This increased in 1904 to 82,540 houses and then in
1909 to 111,135.5% This rate in growth could not be sustained and was insufficient when
taking into account the population of the city. The population in the 192 square
kilometers of the Federal Capital in 1914 was 1,576,597. The population density of the
Federal Capital was 8,211 people per square kilometer compared to 14.8 in the next most
densely populated jurisdiction.**® The problem was further compounded when WWI

started and nearly all construction was halted due to the lack of materials that had

528 Collier, and Collier.

524 platt, D.C.M. 1986. Domestic Finance in the Growth of Buenos Aires, 1880-1914. In The Political
Economy of Argentina: 1880-1914, edited by G. di Tella and D. C. M. Platt. London: Macmillan., p. 5.

525 «“Acerca de los Resultados del 1V Censo: La Densidad de la Poblacién Argentina,” Revista de Economia
Argentina [hereafter REA], VVol. 46 (September 1947): No. 35, p. 265.
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previously been imported. By late 1919 and early 1920, there was a severe housing

shortage where a plurality of the country’s population lived.

Several competing and complementary bills were introduced in 1920 by the different

political parties in Congress to address the housing crisis.>*® The multiple bills were

consolidated in committee into three pieces of legislation that would become law. These

laws were designed to protect tenants that because of unforeseen events were under

significant duress during a time of economic crisis.

Table 7.2: Housing Crisis Reforms of 1921

Law/Conditions

Effect on Property Rights

Law 11122, 9 May 1921:"Procedures for Evictions"s2’

-Provided a protection for sub-tenants in the Federal Capital and
national territories by requiring that the prime-tenant notified them
of prime-tenant’s eviction.

-Evictions pending prior to the passage of the law would be
protected should they make payment for back rent within a
specified time period.

-Minimal limitation on the right to benefit of owners by
delaying evictions.

+ Provided due process for those who had not had
their rights protected.

Law 11156, 19 September 1921 “Modification of the Civil Code”
-Established that in absence of a written lease that provides for a
period of rent greater than 2 years, that all leases for commercial or
industrial property will be for two years at the same price and for
housing for one and half years.

-Placed a cap on the escalation of sub-leases of 20 percent.
-Provided various terms for eviction notices

-Retroactive adjustments to oral contracts, and
establishes terms for leases.

-Restricted the right to benefit of owners.
+Protections for those granted temporary exclusivity.

Law 11157, 19 September 1921 “Rents”
-Froze all rents for all of the Republic at January 1920 prices

-Voided any eviction notices due to lack of payment of the rent in
the Federal Capital and National territories that were pending when
the law passed.

-Significant reduction in the right to benefit of owners
of property by freezing, retroactively negotiated rents
without any due process.

Table 7.2 summarizes the impact that these three reforms had on the institution of

property rights. For those studying Argentina’s legal framework, these changes in

528 |n spite of the “crisis,” the consideration of the legislation was carried over to extraordinary sessions (in

April 1921) because of the elections.
52! passed by the 1920 Congress.
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contract law were significant deviations from the principles of the 1869 Civil Code.*® In

particular, the rent freeze and civil code reforms undermined private property rights.

The Argentine de jure definition of property right for all three sub-characteristics (right to
use, benefit, and transfer) was absolute. Notwithstanding, as examined in Chapter Two,
there was general acceptance that there could be limitations placed on the right to use
(such as zoning), and the Homestead Act restricted the right to transfer until property had
been held for a certain amount of time. The housing crisis caused for the first time
reforms that significantly reduced the right to benefit of private owners, and in hindsight

established a precedent for the future.**

The housing crisis occurred (primarily) in the city Buenos Aires, which as of 1914 had
foreign-born population of 51 percent.>* In the early 1920s, many of the same people that
did not have housing had (or their parents had) stayed in government-funded housing
when they first arrived as immigrants. Utilization rates for European immigrants at
immigrant hotels ranged from 33 percent in the 1870s, to 47 percent between 1901 and
1920, and 40 percent in the 1910s.>** Of the new immigrants arriving when this
legislation was being debated, 28 percent used the government-funded housing.
Consequently, the concept that the government should provide for the people was not

new.

528 Berensztein, and Spector.

529 O’Grady, Mary Anastasia, 2008. “From Breadbasket to Basket Case,” Wall Street Journal,” 23 June
2008, p. A15.

5% Moya., p. 149.

53 Argentine Republic., p. 27.
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The housing crisis, particularly in the urban areas of Buenos Aires, was really the first
time that land was scarce anywhere in Argentina, and dramatically changed perspectives
about the efficacy of the institution of property rights. Unlike what is predicted by the
North and Thomas argument, what emerged was movement away from private property

rights.

The Civil Code was a statute or higher order law. After the constitution it was the legal
document that was most responsible for protecting private property rights. Until the
1920s, there had not been many reforms to the Civil Code. This does not mean that there
were not indirect or de facto changes. Special legislation had effectively changed some of
the de facto conditions of property rights. In the case of land surface rights, the right to

use had been severely regulated.

In August 1920, the debate about reforming the Civil Code had two sides. There were
those who argued that the Code should be modified because the time had come and those
who believed reforming the Civil Code was altering the sacred right to property and
against the spirit of the constitution and Alberdi.>** A finding of this dissertation is that
these changes could not have happened if the Alberdi goal still seemed achievable.
Following a closed period of consultation, the Chamber of Deputies adjourned near

midnight on 19 August®®, and the bill to modify Civil Code was passed by the Chamber

%32 The most expansive and detailed argument for preserving the Civil Code and the right to property as
envisioned by the founding father was Deputy Echagiie (Buenos Aires). See CD, 19 August 1920, Vol. 3,
pp 346-353.

>% Sessions going this late were unique, and each time debate continued into these hours the time would
become a point of proof of the importance of the debate in subsequent sessions.
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on 20 August 1920.%* The final legislation was based on the bill introduced on 9 June
1921 in the Chamber of Deputies (during the 1921 legislative session). When introducing
the legislation, Deputy de Tomaso®** summarizes the key argument for the series of
reforms as necessary to address the problem of urban rents, and that there was sufficient

precedent for making such a change.**

After more than a year, the two pieces of legislation that would be understood as the
Renter’s Law passed. The response was not alarmist. The Association of Landlords
submitted a petition to the Office of the President to veto the legislation (both the
modifications to the civil code and Law 11157), but at the same time arranged a meeting

to discuss the future.’

La Nacidn was critical of the combination of rent freezes and the modification of the civil
code, and predicted Supreme Court action (which happened). The newspaper opened its
editorial with a statement that the legislation as approved and to be signed by the
president had “created, for property rights, multiple legal, economic and moral issues
whose importance, for the moment, the parliament had not taken into account when it
voted in favor of reforms, and was seduced by the immediate [political] effects of the
reform.”>*® This statement suggests the link to crisis and the expectation of unintended

consequences. In a sense, while critical of the action the editors of La Nacion, in

5% As was the case with the rest of the legislation considered late in the 1920 session, the Senate would not
consider and return the legislation to the Chamber of Deputies until the extraordinary sessions. The Senate
passed a modified version on 23 April 1921; however, when this version was considered in April 1921 by
the Chamber of Deputies it was rejected due to parliamentary procedure.

5% He would become Minister of Agriculture during the Uriburu/Roca (son) administration in 1932.

5% CD, 9 June 1921, Vol. 3, p. 480.

537 “Fye Promulgada la Ley de Alquileres,” LN, 20 September 1921, p. 6.

5% «| 3 ley de alquileres,” LN, 17 September 1921, p. 4.
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concluding, recognized that the electoral worries of the legislatures aligned with the
abuses of the landlords to “throw overboard” one of the fundamentals of social and legal

organization of the society—the right to property and freedom to contract.

Rural Tenants and Agrarian Policy

During the period of transition examined in the previous chapter, colonization was
redefined. The redefinition provided the enabling condition for reforms in agrarian
policy. Rather than agrarian policy designed on a principle of small landowners,
colonization was redefined to be about social stability. This tension between conflicting

policies would not immediately dissipate.

In 1920, a Deputy from Santa Fe made a motion for the Chamber to consider several bills
that had been drafted in previous sessions to protect the rights of tenants.>** On 21
September a compromised bill that focused exclusively on the question of providing
protections for the rural tenants was reported out of committee (of a total of 13 bills
considered,*® including one by the president). The president’s legislation included his
written comment, which summarized the belief that the agrarian problem was one of the
most complex and important problems that the country faced, and that the proposed
legislation would remove those conditions that were unjust to the tenant with the
objective of suppressing the landlord/tenant antagonism because there was a “close
relationship between the luck of the owner and that of the colonist.”>** The president’s

version of the legislation would establish a minimum contract period of five years for

%% CD, 25 August 1920, p. 486. This was an unusual motion in the Chamber.

%40 Bills introduced included the final compromise bill from committee and the 1919 socialist bill as well as
bills (1918-1920) sponsored by Deputies N.A. Avellaneda, C.J. Rodriguez, Repetto, Justo (2), Costa, J.R.
Rodriguez, Bravo, Carrasco, and Davel; and the Executive (President Irigoyen).

1 CD, 21 September 1920, Vol. 5, p. 333-4.
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virgin land and three years for all other land, as well as preclude the seizure of those the
farmers’ equipment and provide them the freedom to sell the harvest to whomever. By
this time, the opposition to the Radical administration in the Argentine Congress
(different factions of socialists and the conservative legislatures) had grown partisan and
highly critical of Yrigoyen. Consequently, for the most part, the president’s bill was

rejected by the legislature in spite of efforts by the Minister of Agriculture.>*

In introducing the compromise bill, Deputy Costa recognized (as did others on the
committee) that it was quite different from his own legislation, but that this law addressed
at least in part the problem. Throughout the debate there was concern on the part of many

Deputies to avoid weighing down the legislation and hindering its passage. **

What was the problem to be solved? The compromised legislation served different
purposes for political and economic actors. Also, the problems in the country-side varied
geographically. Before 1907 all actors accepted the formula for prosperity based on
immigration and colonization. Thereafter, political actors (particularly in the provinces)

became more focused on preventing social instability (and socialism).

In the provinces, where tenants had some political rights as Argentine citizens, the
problem for political actors was understood as being primarily one of ensuring adequate

incomes and protecting tenant rights. For example, during the legislative debate there was

%2 The exceptions were those clauses that were similar in nearly all versions of the legislation, such as
declaring void any clauses in a tenant contract that required that products of the land be sold to the owner
of the land or a third party designated by the owner.

%3 See CD, 23 September 1920, Vol. 5, p. 520.
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general agreement that the purpose of the legislation was to protect the rights and well
being of the colonos because they were the workers of the country and until that time
were not expressly protected by the law.>** Up until that time, most tenant contracts were
only verbal. According to a leading socialist Deputy (Repetto), tenant contracts only
provided permission to the colono to use the land, rather than giving them a secured

guarantee that would be protected through a contract with an extended term.>*

In contrast, in the national territories of Patagonia, the dominant landholding structure
that emerged was the pernicious latifundio on which foreigner owners (often British)
hired immigrant laborers (primarily Chilean) to take care of sheep. By the early 1920s in
the Patagonia the conditions had become so oppressive that labor became more
organized, and the Patagonia rebellion was violently squashed just as the 1919 strikes in
the Federal Capital had been by Yrigoyen.>* This alternative outcome for social
instability is predicted by the framework introduced with this dissertation. In Patagonia,
the social instability occurred when there was no question among the local elites of the
success of the formula for prosperity; therefore, repression was the elected policy

solution.

% Juan Luis Ferrarrotti, Camara de diputados (23 September 1920) Vol. 5, p. 520. Earlier in the session
(13 July 1920), Ferrarotti Juan Luis Ferrarotti had expressed his concern about extreme individualism that
was embedded in the preamble of the constitution, and that without a modification of the right to property,
it would be impossible to overcome the obstacles that that the landless face, “until we reconcile the
individual rights with collective rights all of the reforms will be useless.”

%% Deputy Repetto, CD, 23 September 1920, Vol. 5, p. 509.

%8 In Argentine literature, there is a famous multi-volume book that served as the basis for a movie that
documented the rebellion and the assassination of Coronel Varela who first negotiated a solution and then
when ordered murdered all of those who participated in the organized rebellion and strikes. See Bayer,
Osvaldo. 1977/2004. La Patagonia Rebelde. Buenos Aires: Grupo Editorial Planeta.
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For economic actors, the 1920 reform was a way to improve productivity. To this end, the
objective of the bill was to compensate the colono for improvements on the property; and
to incentivize the colono to engage in useful activity that would improve his economic

position and fulfill a social function of providing food for the rest of society.”**

With the exception of relatively minor prescriptions in the bill, there was little debate
about the rights of property owners.>*® One reason for this was an understanding by those
in the legislature that what was being proposed would not be contrary to what an
intelligent property owner would want, i.e. a longer-term contract would mean better care
for the land. Ferrarotti used the example of what was known as the ‘land-killer problem’
in the United States as a result of one-year contracts.**® Nevertheless, establishing a legal
requirement for a specific length of a rental contracts was a requirement that undermined

private property rights, albeit for the benefit of social and economic objectives.

In calendar year 1920, the legislation was postponed due to Congressional elections.>*°
Following the elections, and during the extraordinary session of 1920 (in April 1921), the
Senate discussed the legislation. It was finally passed by both houses in September 1921

(after having been reintroduced in the Chamber of Deputies) and signed by the president

> Deputy Ferrarrotti, CD, 23 September 1920, Vol. 5, p. 522

%8 The defense of property owners was related to the original version of the bill that defined how much
each tree would be worth. There was concern that owners would have to pay for a tree that grew by itself as
in some regions trees would grow without being planted.

49 Ferrotti, CD, 23September 1920, Vol. 5, p. 522.

%% Quoting Deputy Costa in “Arrendamientos para agricultura,” La Nacion, 22 September 1920, p. 5.
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on 7 October 1921 as Law 11170—Renting of Land for Agricultural and Livestock

Exploitation.**

7.2. EXECUTIVE CREATION OF YPF AND CONGRESS’ RESPONSE
Institutional theory confirms that change is the exception. It is why it is so interesting and

has been the topic of so much research. After the passage of Law 7059 in 1910 protecting
the national government’s right to exploit Comodoro Rivadavia, there was no successful
legislation to clarify the legal framework for petroleum. The status quo was public and
private exploitation. Most of the legislation introduced focused on expanding state
exploitation. These efforts were supported by scholars and academics, and involved the

examination of models from elsewhere in the world.5%

The concern during this period was that under the current regime of ownership and
control there was insufficient industrialization of petroleum. Legislation to provide
governmental support and restrict the scope of private exploration was not enacted.**
Gadano attributes this inability to advance any policy on petroleum development as
reflective of the lack of public policy emanating from the Radical party when it entered

into office about how petroleum development should occur, and the concern about

%! The legislation for the protection of rural tenants was returned by the Senate on 28 September 1921,
precariously close to the last day of the legislative session. To avoid any political maneuvering the main
proponents of the legislation, Deputies Ferrarotti and Bas succeeded in establish permanent session;
thereby allowing the legislation to be voted on by the full Chamber. See CD, 28 September 1921, p. 404-
05.

%52 This was not new, as the legislative debate in 1917 had been focused on the different frameworks of
Europe. Example abound, such as the April 1920 monthly bulletin of the Library of Congress of Argentina
that re-printed the translation of the French bill to nationalize all of the mines and mineral and fossil
substances in France and the colonies, and create a institution to serve as the national office for exploration
and drilling of mines.

%53 Deputy Agiiero Vera introduced legislation to provide government support to the exploration of carbon
mines, citing the history of little support and the importance to the development of the country (U.S. as an
example), and remarking that even countries such as Bolivia and Paraguay have legislation. CD, 21
September 1920, p. 281.
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electoral victory in 1922.%* The 1921 legislative session ended with significant
legislation enacted to respond to the urban and rural tenant crisis. Yet, no legislation
related to the petroleum industry during the last full legislative year of the Yrigoyen

administration.

The lack of progress in the development of the mining industry in general and the
petroleum industry specifically was a concern for political and economic actors much like
what had been the case for the railways. In the press there were various articles and calls
for action. In April 1922, both the La Nacion and The Buenos Aires Herald (BAH)
published editorials and articles concerned about the country’s industrial
backwardness.** La Prensa published an extensive article (with photos) entitled: “The
Petroleum of Comodoro Rivadavia: Immense Wealth Utilized Deficiently.” Although the
newspaper was unable to get answers from the administration, its conclusions based on a
site visit and study were that the returns on investment in the wells were not sufficiently

realized because of the subsidized retail prices and the insecurity in the industry.>*®

Insecurity included basic considerations of an emerging industry’s capacity. The BAH
reported on 19 May 1922 that foreign capital was staying out of the country waiting for
some sort of legislation that would govern and protect the interests.>*” There was,

however, Argentine-based capital that was having better luck than the government in

5%* Gadano., pp. 96-99.

% BAH reprinted a translation of the 17 April 1922 editorial by La Nacién. BAH, 18 April 1922, p. 7.
%% | a Prensa, 27 April 1922, p. 7.

%" BAH, 19 May 1922, p. 8.
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exploiting its claims.**® In its ‘Argentine Public Opinion’ section, the BAH followed its
own articles on Comodoro Rivadavia with a reprint (again) of an editorial by La Nacion
about the “state of unsurpassable disorder’ that was the administration of Comodoro

Rivadavia on 1 June 1922. The editorial stated:

“The present Minister of Agriculture has displayed, since he took up his office, the intention of
exerting himself to regulate the matter, but so far he has failed to get the President to take interest
in it, the latter’s attention being wholly occupied with electioneering...plans for normalizing the
situation will shortly be adopted, but what is known by experience of the present Executive, in the
matter of order and systematic work does not allow of any great hopes...[i]t will be amongst the

many cases where...carrying out [the reforms] will be left by the present Administration to its

successor."559

Three days after the scathing editorial by La Nacion the outgoing President Yrigoyen
created YPF by executive decree on 3 June 1922. The immediate reaction was mixed.
The BAH seemed to accept some action as better than none, but was most concerned
about who would be put in charge.**® There was skepticism by many about the ability of
the government (and among the opposition specifically of President Yrigoyen) to
effectively administer and exploit Comodoro Rivadavia. This skepticism would escalate

to a confrontation between the executive and legislative branches of government.

Shortly after the decree creating YPF, the Deputy Moreno (Buenos Aires) submitted
legislation to the Chamber requesting an extensive report (more than 51 different items)

on the conditions of the exploitation of petroleum in Comodoro Rivadavia from

%% |bid. The companies included some railway companies.

%% Reprint of La Nacion of 31 May 1922, BAH, “The Official Petroleum”, 1 June 1922, p. 7.
%60 BAH, 16 June 1922, p. 7.
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November 1917 (when the commission that had been created in 1911 had disappeared) to
3 June 1922 (which coincided with the creation of YPF).*** Deputy Moreno argued that
such an extensive list of information was necessary so that the Congress could dedicate
the time necessary to address the problems with petroleum as the most important
economic issue for the country.*? The problem, as expressed in the debate was one of
productivity. Production levels were decreased, and he argued that they were not

justified, notwithstanding the strikes and problems with transport.

What is interesting about this request is the amount of legislative time that was dedicated
it. Moreno’s legislation led to a prolonged discussion, primarily on party lines, about the
history of petroleum exploitation, the merits of what had or had not happened, and the
future. Of those that contributed initially to the discussion there was general acceptance
that until that time that the Comodoro Rivadavia had been a case of confusion and
disorder. Yet, the request ultimately led to a partisan confrontation. This was a new

reality, a point made by Deputy Moreno.>

The discussion of this bill led to challenges of parliamentary procedures, personal attacks,
and questions about the transparency of Yrigoyen’s presidency. When finally put to a
vote, the Chamber’s rules had to be referenced. A voice vote, quorum call, and roll call
were conducted. The end result on this first day was that the vote was postponed/tabled

until the following day so that the minutes could be reviewed.

%61 CD, 19 July 1922, Vol. 2, p. 39.
%62 CD, 19 July 1922, Vol. 2. p. 41.
%63 CD, 19 July 1922, Vol. 2, p. 64.
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The following day (20 July 1922), the confrontation escalated. The President of the
Chamber reintroduced the motion that had been tabled, and again there was extensive
discussion about parliamentary procedure, and the requesting of reports of the executive
branch. Deputy Repetto attributed this to the general tendency of the president to hide all
actions, such as failing to release the Official Bulletin of resolutions regularly. The
denigration of the debate continued with reference to parliamentary processes.*** There
was little discussion about petroleum. After the extensive discussion (ending at 7:40pm),
the legislation was finally (after being voted down 60-50) passed to the Industry and
Commerce committee for consideration.*®* The incident reflected the deep concern about
the bureaucratic capacity to exploit petroleum and the inability of Yrigoyen to work with

the legislature.

7.3. RETURN TO SOCIOECONOMIC STABILITY, 1924-1930
By the mid-1920s, socioeconomic stability returned to Argentina. The number of people

who participated in urban strikes from 1925 until 1930 was less than the number that
participated in 1919. The economy rebounded. There was also general political stability.
President Alvear was considered less populist than Yrigoyen.*® Yet, this did not mean
that he would succeed with a legislative agenda. President Alvear, instead, resorted to
using parliamentary procedure to cut-off debate when legislation was heading in a
direction he did not.>*” Consequently, the years after the 1921 reforms of the civil code,

rural and urban rents, there was relatively little legislation enacted. The lack of legislative

%64 Repetto was sanctioned for referring to the majority as ‘ustedes’

%65 CD, 20 July 1922, Vol. 2, p. 231.

%66 BAH seemed to accept his presidency, and hoped that good times would return, as outlined in the 25
May 1925 front page history of politics in Argentina released on independence day.

%7 The last day of the normal session for Congress each year was 30 September. The President had to
approve what was included in extraordinary sessions; thereby being able to block action by Congress.
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success during this period was a topic of discussion (and presentation of data) when the
1932 legislative session began.*® The Supreme Court; however, emerged as an important

actor to defend private property rights.

In the absence of social and economic instability, there were few substantive changes
made through legislation. Rather there were non-legislative incremental reforms to speed
up land distribution. The history of the inadequate capacity is reflected in the statement
continued to be the perception of the history of inadequate bureaucratic capacity is
reflected in the introduction of the 1926 annual report of the General Land Directorate
that justified the new reforms granting special conditions in Misiones and Chaco®®: “It
has been a constant aspiration of the Ministry of Agriculture to find a gradual solution for

all of the public lands problems.”*"

The lack of social and economic instability, and general perception that the economy was
moving in the right direction the provincial block continued to be an obstacle to passage
of a legal framework for petroleum development. Also, during this period, under the
leadership of Enrique Mosconi the bureaucratic administration by the state of YPF
improved to the point that YPF became an integrated-petroleum company that was

perceived as being able to compete with the international and domestic private sector.*

%88 The total number of hours was 297 versus 169 (in 1928, which was the year with greatest activity). In
1932, there were 101 bills (of which only 2 were related to special requests) as compared to a ratio of 130
to 103 in 1928. This presentation of this information was a case being made about the problem of
governance under the Radicals. Data found in CD, 30 September 1932, Vol. 6, p. 1320-21.

*% These conditions provided land mortgages at 80 percent of the value.

Djreccion General de Comercio e Industria. 1928. Anuario de la Republica Argentina: Nociones Utiles,
1927: Talleres Gréaficos del Ministerio de Agricultural de la Nacion.

3 Gadano., p. 260.
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Supreme Court Consideration of the Rent Freezes Law

The Rent Freeze (Law11157/1921) was recognized at the time as a shift in the protection
of private property. This is evidenced by the extensive attention paid in the newspapers to
the “Renters’ Law” during this period, and the Supreme Court’s consideration then and in
subsequent years of the constitutionality of the action.>”” The review by the Supreme
Court of the constitutionality of the law was unique in terms of the level of press
coverage (up until this point there was little coverage of the court in the newspapers), as
well as in academic writings. The Supreme Court’s decision (and the dissenting opinion)
would be quoted and referenced for years to come. Sergio Berensztein and Horatio
Spector attribute this decision to being the first that allowed serious statutory intervention

based on public interest.*

In 1922, the question placed before the court was whether Article 1 of the law, which
effectively established a rent freeze retroactively was incompatible with the guaranteed
right to use and transfer property or if it was an important deprivation of property without
due process and indemnification. °* The decision confirmed what had already become de
facto that the right to use and transfer property was not absolute and that the concept of
an unlimited right was “anti-social;” and “ the regulation or limitation of the right of

individual rights is a necessity derived from social coexistence.”” The majority cited

%72 |a Prensa published a nearly full page article that reprinted the majority and minority decision the day
after the publication of the decision because the sentence was of indisputable importance, and for this had
been waited anxiously by the entire country. See La Prensa, 29 April 1922, p. 9-10.

573 Berensztein, and Spector., p. 342.

5™ This was quoted in an argument about decisions at that time about the scope of judicial power. In 1934,
the case was about taxing authority. The 1934 case and this article that was published in various journals
was that there are no ‘static limits’, and that the economic and social evolution shifts these limits See
Bunge, Alejandro. 1934. Alcance juridico delfrado'en los conflictos de derecho de orden econémico
Buenos Aires., p. 4

57> Fallos de la Corte Suprema, 28 April 1922, Volume 136, p. 170-193.
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decisions of the Supreme Court of the United States to affirm that there exists a public
interest above private interest when it comes to the question of monopolies and excessive

prices.*” In 1922, the law was upheld with one dissenter.

This case of freezing the rents, and placing a limit on the rights of owners to benefit from
their property in favor of the rights of use guaranteed in a contract for tenants was a
necessity. It was a justifiable response by political actors to the crisis around them. The
question of tenant rights, whether urban or rural would dominate decisions about de jure

conceptualization of property rights for the next 25 years.

This was reflected around the time of this Supreme Court decision. Several days prior to
the final decision being released, La Prensa published an article with excerpts of the
arguments presented in a similar case to that was being considered by the Supreme
Court.>”” The summary arguments for the law were because there was a housing crisis a
property owner did not have the right to take advantage of the rights of other. A particular
quote from the case in the article, cited at the beginning of this chapter, reflected how the

concept of property had changed in Argentina.>”®

The question of emergency legislation and the ability of the government to intervene to

limit or protect individual rights (depending on the perception of the actor) would be the

578 This attribution to US law was according to Jonathan Miller a regular adoption of US practice regardless
of the specifics in text of the Argentine constitution. In order words, the US legal decisions were a source
of precedent for the Argentine Supreme Court during these years. See Miller.

" They had already, as noted in the article presented arguments for upholding the constitutionality. La
Prensa, 25 April 1922, p. 12.

*"® 1bid.
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basis of legal decisions and obstacles (or defense of protections). In 1925 when presented
a similar case of an emergency law, the Supreme Court concluded that restrictions on the
right to use and transfer property could only be tolerated during extreme economic crisis,
like the early 1920s when there was a lack of housing. By 1924 the conditions were
different, and the Court determined that the extension of the 1921 law (Law 11318/1924)
was incompatible with the constitution.*” The case law reviewed included a U.S.
Supreme Court decision declaring unconstitutional rent freezes in the District of
Columbia in 1924.%* The Argentine Supreme Court established a limit on governmental

action. However, the decision did not contradict the 1922 of the social objectives of
property.

Inaction in Petroleum Policy

Historically, in Argentina everything that required capital was perceived to be linked to
foreign actors. Railway development had already illustrated the effects of this, but the
diversity of railway capital and the efforts over the years to nationalize to the greatest
extent possible railways led to acceptance still prevalent in the 1920s.%®' However, in the
case of petroleum development, the trusts were feared. Yet, how to overcome the struggle
related to the federalization of petroleum (before nationalization) was unclear. So, instead
the status quo of a mixed system continued. The politics of petroleum during this period

is summarized by a two by two choice set.

3 Summary of the Decision, Fallos de la Corte Suprema, Volume 144, p. 461. The decision was signed by
five justices with no dissenting view on 26 August 1925, p. 220-225. There was no dissenting view.

%8 Noted by Bunge, Alcance, p. 4.

%81 Alejandro Bunge (a well respected economist) wrote an article in March 1930 that was published in La
Nacién and the Revista de Economia Argentinaas well as an edited volume he published that discussed the
linkage between petroleum and the railways. See Bunge, Alejandro E, and Miguel A. Sasot, eds. 1932. El
Estado Industrial y Comerciante. Buenos Aires: Editorial 'Economia Argentina'., pp 53-54.
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Table 7.3 Politics of Petroleum

Jurisdiction
National Jurisdiction National/Provincial
State Nationalization (State | National government control in the
Monopoly) territories and provincial government

in the provinces

Ownership

Private Federalization Hybrid Ownership

The political and economic actors were unable to resolve the conflict over the differences
among these choices. For example, legislation that provided for state intervention would
be opposed by the provinces if the same was not afforded to the provinces.
Notwithstanding, the Chamber of Deputies voted for establishing in the words of La
Nacidn a ‘state monopoly for petroleum’ by a vote of 65-55 in September 1927,
However, vested with the authority to determine what could and could not be included in
extraordinary sessions, President Alvear who was for federalization but against a state
monopoly preferred mixed businesses, more along the lines of the railway development
cut-off any further debate utilizing parliamentary procedure in 1927.°% La Nacion
concluded that it was “inevitable that the petroleum bill that had consumed two months of

discussions, blocking the functioning of the parliament, would suffer the same fate.”**

The future of petroleum became a campaign issue during the 1928 presidential elections.
The vagaries of Standard Oil elsewhere in Latin America and in the provinces had

generated sufficient public support for the nationalization. The sole Spanish-language

%82 | N, 9 September 1927, p. 1.
%8 Gadano., p. 231.
%84 N, 15 September 1927, p. 6.
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newspaper entirely against nationalization was La Nacion with the remaining newspapers
(such as La Prensa) having a more nuanced support for nationalization (using the
definition of Argentine versus foreign ownership).*®* Throughout this debate, there was

consensus that petroleum offered prosperity.

Yrigoyen was re-elected president in 1928. His presidency ended in September 1930 by a
military coup. There was at the time, and there has existed since, a belief by many that
petroleum and specifically the battle with Standard Oil was an antecedent of the military
coup that ‘smelled of oil.”*® If this was the case, Standard Qil did not win because the

legal framework that was passed in 1934 effectively eliminated its business in Argentina.

7.4. SOCIOECONOMIC INSTABILITY AND INSTITUTIONAL CHANGE, 1932-34
The period between 1930 and 1932 was governed by the provisional presidency of

General José Félix Uriburu. The various political groups that had accepted the coup to
overthrow Yrigoyen would ultimately seek another governance solution for the future.>®’
In 1931, Augustin Justo won the presidential elections through political compromise by
these groups (that excluded Yrigoyen) in what Romero characterizes as ‘reasonably
honest.”*® This political compromise that would become known as the Concordancia
held control over the political process (winning three successive elections) until it was

overthrown in 1943 by the military.

%8 Gadano., p. 236. In his research, Gadano found that even the railway companies (largely owned by the
British) preferred a national industry along what had been the case for railways than opening it up to
dominance of the American trusts, such as Standard Oil.

%8 hid., p. 274.

87 hid., p. 327.

%8 Romero., p. 63.
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The 1930 suspension of the constitution by General Uriburu is considered as a critical
juncture in the democratic trajectory of the country; however, it was not a critical
juncture in the evolution of property rights. Its effect on the evolutionary process was it
caused a pause in the legislative debates on major issues of mineral rights. With the
congress dissolved by the military, no additional legislative reforms were enacted—and
the debate of several bills was temporarily suspended. The period of Uriburu’s military

rule is not examined.

The 1932 legislative session opened in May. Members of the Socialist Party who had
been in office prior to 1930 remained a political force in the Chamber of Deputies, and
the number of socialist deputies increased. Among these leaders was Federico Pinedo,
who would become Minister of the Economy in 1940. With the restoration of elections
and the legislature (the quality of democracy was questionable), many of the debates
from the 1920s continued almost as they had not stopped.®®* The Federacion Agraria
Argentina (FAA) was an active advocate.*® By 1932, the FAA had become well
organized with 27,000 dues-paying members, including immigrants and first generation
Argentines.** The FAA sought to influence the government through political and
institutionalized methods, and there are numerous letters to President Justo with the

demands of the FAA and its members.

%8 The main difference, of course, was that the Radicals were effectively shut-out of the debate.

%% The Federacion Agraria Argentina (FAA) was organized in 1912 to represent tenant farmers and small
farmers in the provinces north and northwest of Santa Fe.

%% |_ewis. The Crisis of Argentine Capitalism, Manzetti.
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In a sense, just like the previous period of transition (1908-1917) examined in this
dissertation, this new period of transition (1932-1934) reflected continuity and change.
On the one hand there was general agreement about the importance of private property
and to a certain extent a regression to prior emphasis on the protection of private over
state rights to property. However, by the 1930s the permanence of tenant farming became
accepted. In 1932, the debate and eventual passage of a reform to the 1921 Tenant

Farming Law (No 11170), Law 11627/1932 reflected this in several ways.

There was also certain urgency to reinstate Argentina’s economic position, and therefore
efforts to protect productivity. This would be reflected in the formalization of YPF and
enactment (finally) of the legal framework for petroleum exploitation. Each would have
unintended consequences on property rights. The actions to strengthen YPF cannot be
explained with the traditional interest group theories applied to the case of Argentina. The
conservatives not the radicals were the party to consolidate tenant farming policies and

state-led exploitation of petroleum.

In this section, | examine the political process whereby the Concordancia reorganized
colonization and petroleum exploitation. The Concordancia was considered a return to
conservative rule and liberal economic policies. However, the changes enacted in terms

of their effects on property rights were far from such a policy.

Return of Social Instability and Rural Rents Legislation
On 11 March 1932 (shortly after the 20 February 1932 inauguration of President Justo),

the FAA presented a summary of a conference that had studied the situation in the
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agricultural sector, which included eight temporary measures (similar to those debated in
the 1920s) and eight permanent measures (similar to those presented in the 1910s).%?

Among the permanent measures was a call for new legislation for tenant farmers and sub-
division of large land-holdings. The bill was the same as the one introduced in September

1927.

The debate about (and solution for) the rural tenant problem was not significantly
different from earlier periods. Furthermore, there was little change in the mechanics of
the debate. There was general agreement about the importance of private property to the
agricultural development of the country. For example during the debate on the reform of
Tenant farming legislation, Deputy Joaquin Argonz (Santa Fe)** stated that: “The
Republic of Argentina will not solve its agrarian problem until such time when the
enormous statistic of the number of tenants has fallen, until the tenant owns the piece of
land that he works. It is because of the impossibility of reaching this objective
immediately that there have been initiatives ...such as the leasing law that should be

sanctioned.”%*

In spite of Deputy Argonz statement, for which there was little disagreement among any
of the political or economic actors, there was a certain resignation among members of the

Chamber that there were always going to be tenants and sharecroppers.**®> Agrarian policy

%92 AGN, Document 21, pages 93-110. Letter addressed to President of Argentina, General Don Augustin P.
Justo from FAA, signed by the Secretary and President.

%% He was in the minority of the legislative committee responsible for reviewing the reforms introduced by
the Senate, and recommended against accepting the Senate reforms.

%% CD, 28 September 1932, Vol. 6, p.917.

%% Deputy Repetto, CD, 28 September 1932, \ol. 6, p. 924-5.
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had changed with production assumed to be by tenants. The future of a country based on
the engine of growth that family farming by a class of landowners had been effectively

replaced. This is why the policy was about developing protections for the tenants.>%

Like previous examples examined in this dissertation the resultant de jure change would
be passed at the end of the session. It would pass because of the acceptance that change
was the solution to the problem; however, the end result would fail to produce the desired
outcomes and be subject to more incremental reforms. The legislative calendar and
urgency to pass something forced the Chamber of Deputies to accept what the Senate had
passed. Deputy Carcano in presenting the majority opinion of the legislative committee
argued that to reject the Senate modification would postpone the passage of the bill, and
then went on to defend the exclusion of any establishment of the period of extension
because of judicial precedent in Argentina, concern about restricting the freedom of
contract, and that it was counter to examples from other countries (Belgium, Italy, or
Spain).>*” Arguments for action emphasized that the bill was a topic that had already been

extensively discussed in 1921.5%

When Law 11627 of 1932 passed, it was recognized by the committee that it was not
going to resolve the problem of the rented land because of the deficiencies in the law, but

that it was important to accept the legislation as it would benefit both the renter and the

%% CD, 15 September 1932, Vol. 6, pp 8-11.
%7 Deputy Carcano, CD, 28 September 1932, VVol. 6, pp.920-921.
%% Deputy Repetto, CD, 28 September 1932, Vol. 6, p. 927.
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property owner immediately.>* For example, it protected the rights of those who leased
land under contract by considering clauses in any contract void if they included an
obligation to sell the production to the owner or a predetermined person or cultivate using
a predetermined machine, seeds, etc.®® The law continued the practice of establishing a

five-year term for contracts, and layering conditions for the benefit of social stability.

It was not surprising based on the prognosis at the time that the legislation would fail to
solve the problem. Proposals to change the organizational structure of the government to
address agrarian issues and undertake a comprehensive agrarian continued to be made.
For example, a proposal was submitted to the Ministry of Agriculture (dated 15
September 1932) for legislation to create a National Council of Colonization.®®* Internal
documents from the ministry suggest that this legislation was studied, and reflected many

of the demands of the FAA.5%

The impetus for additional governmental action was further pressed in January 1933. The
passage of the law did little to change what was happening in the fields and an agrarian
strike was approved. Representing provincial actors, in January 1933, the ‘Gran
Assembly’ in Las Rosas produced an agreement by farmers to not plant or irrigate until

the government took action.®® The Ministry of Agriculture would approve an internal

%% summary of argument in the article reporting the action in the Chamber in La Nacién, 29 September
1932, p. 3.

%9 These are the points made with a positive affirmation in the Editorial Atlantida., which was published
with funding from business associations, including the Unidn Industrial Argentina, among others.

1 AGN, pp 147-151.

802 A 25 page study that provided the fundamentals of the bill to create a National Directorate of Lands and
Colonization included a discussion of all of the points raised by the FAA, March 1932 letter. AGN, circa
February 1933, pages 152-176.

83 AGN, Doc. 35: “En la Gran Asamblea” newspaper clipping.
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report to draft legislation to provide the requested moratoriums.® Furthermore, the
president issued a decree on 5 April 1933 creating a Special commission to study the
existing regime for tenant farmers and the economic situation for agriculture. The report
of this commission was released on 12 May 1933. It concluded, notwithstanding the
Supreme Court decisions of 1922 and 1925 about urban rent freezes, that an emergency

law was justified by the world economic crisis.®®

The politics of rural rents had not changed from the 1920s, when the country faced
similar economic crisis.®® Any action could be taken to protect the public good during
emergencies. In the case of petroleum, the inability to reach a compromise to overcome
the national-provincial power struggle would finally come to an end based on the

pressure to industrialize in the face of the Great Depression.

Establishing a State-Owned Enterprise and a Legal Framework for Petroleum

It took more than 25 years for the country of Argentina—primarily seeking its wealth
through agriculture—to establish a Ministry of Agriculture. It would take from 1907 until
1932 to formally establish a state-owned enterprise that was first established to exploit
the Comodoro Rivadavia reserves. Presidents since Saenz Pefia had introduced petroleum
legislation, all without success because of the petroleum divide between provincial
conservatives who wanted provincial control (considered best achieved through private
exploitation) and nationalists who wanted state control to protect against the vagaries of

trusts.

°% AGN, Doc. 339-40.

895 AGN, Doc. 363-382, “Estudio sobre le Regimen de los Arrendamientos Agricolas y de la Situacién
Econdmica de la Agricultura: Despacho de la Comisién Especial.”, p. 23.

8% Deputy Carcano specifically made this point in defense of passage of Law 11627,
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Unlike his predecessor (General Uriburu), President Justo was not interested in appeasing
Standard Oil in Salta. Shortly after taking office, his advisors argued against him meeting
Standard Oils demands.®" The final enactment of the legal framework that validated
YPFs position did little to reverse the trajectory towards state-exploitation that had been
initiated with the first reservation of state domain in 1907. The legal framework provided
the basis for YPF to expand outside of the national territories, and President Justo
enabled this. For example shortly after the Standard Oil contract episode, Justo issued a
decree that limited private petroleum concessions to their existing boundaries and granted
YPF the rest.®® Other regulatory decrees and executive actions would be taken to protect
the investment in YPF and assure its competitiveness. These actions were taken to defend
national wealth and remove the destructive aspects of competition so that YPF could
focus on increasing production.®®® However, there would also be (like there was during
Yriogyen’s first term) concern about the capacity of YPF and its management (in

particular of labor conflicts) so there was caution about full nationalization.

With the normalization of the legislature in 1932 it became possible to once again
consider petroleum legislation that was considered by political and economic actors
important for the economic stability of the country.®® Two bills were introduced in 1932.

The first was to establish the YPF bylaws as an independent governmental enterprise.

897 Among the studies of petroleum policy the Standard Oil in Salta episode is heavily studied. It is a key
example of the effect that the national-provincial struggle had on petroleum policy. Salta defending its
interests signed a contract with Standard Qil, defying President Justo.

8% Solberg., p. 160.

899 yacimientos Petroliferas Fiscales. 1937. Memoria Correspondida al Afio 1936, D. General: Guillermo
Kraft, Ltda., p. 7.

810 Gadano., p. 329.
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The second was to finally amend the Mining Code to expressly govern petroleum
exploration and exploitation. Both would eventually pass because petroleum was
essential to the future industrialization of the country, and foreign capital due to the world
economic crisis had nearly vanished. The debates, examined in this section, highlight the
key points of tension and focus on the eventual effects of the legislation on the institution
of property rights. What had changed since the late 1920s and why was the effect on
property rights?

YPF Bylaws

The establishment of YPF created the possibility of a state monopoly and changed the
perception of the role of government. Although created in 1922, it would not be until
1932 that YPF would formally be established by law. The framework of this dissertation
provides the causal mechanisms for different types of institutional change. The changes
of the early 1920s had their origins in political actors’ reactions to social and economic
stability. As a result, private property rights were allowed to drift. The same thing
happened in the early 1930s, but with one significant change. Since its creation through
decree, YPF had demonstrated that it could compete with the private sector.
Consequently what had been an obstacle—weak bureaucratic capacity to the general
preference of governmental control of an important industrial sector was no longer a

reason for blocking the formal, de jure creation of YPF.

It is critical to understand that politically what was enacted in 1932 was the legislation

with some minor changes that had been introduced in the 1920s. The Senate (the

Chamber in which the legislation had died) transmitted the legislation to the Chamber of
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Deputies on 20 September 1932. The cognizant committee of the Chamber reviewed the
legislation and introduced the mark-up to the Chamber on 29 September 1932. Since this
legislation was considered at the same time as the general legal framework (which was to
decide the role of the private enterprise in the petroleum industry) the enactment of the
bylaws was not significantly discussed in the press.®* Its introduction so late in the
session presented the challenging of passing “as is’ or postponing the legislation. In the
end, the bylaws were considered (the legislation on the legal framework would be tabled
until the next legislative session) in 1932, and ultimately passed. They were

fundamentally an enactment of what had been de facto since 1922.

When considered during the extraordinary sessions of 1932, there were certain clauses of
the bylaws that were debated that demonstrate the interest in incremental, rather than
radical reform. Deputy Repetto, a socialist, was among those who argued against a statute
that would allow YPF to purchase gas and kerosene from abroad to sell in the national
market, for example.® Other examples included the preclusion of the right of transfer of
any wells, refineries or pipelines from YPF. The enterprise was also restricted in its
negotiation authority (requiring prior consent of the president) with provinces, or private
enterprises. This restriction can be directly attributed to the case of Standard Oil, YPF

and the province of Salta.

The debate also confirmed that the same questions were revisited time and time again,

and that petroleum was a special case for all political actors. For example, there was

%1 |n September 1932, La Nacién covered primarily the discussions of the legal framework.
812 CD, 1 December 1932, Vol. 7, p. 98.
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considerable debate about the clause requiring native citizenship for the directors of
YPF.%** One Deputy recognized the national sensitivity of the native versus naturalized
Argentines when stating that patriotism has always raised itself when the debate was

about petroleum.®*

The final law (No. 11668) was approved by the Chamber of Deputies on 1 December
1932 and passed during the extraordinary sessions on 13 December 1932 by the Senate
(the day that marked the 25™ anniversary of the discovery of Comodoro Rivadavia).
Although muted by what YPF had requested in the original legislation, the independence
that Law 11668 provided YPF from the Ministry of Agriculture and from the Congress
would be a precursor of changes to come.

Amending the Mining Code

Private property rights also drifted with the passage of the legal framework for petroleum.
In 1932, legislation to finally amend the Mining Code to directly govern petroleum
exploration and exploitation was (re)introduced. The message accompanying the
president’s version of the bill recognized that legislation to reform the mining code had
been introduced and debated extensively in the legislature in 1918 and 1927, and had
crashed with the divergent points of view. Justo’s legislation was an attempt to
compromise between these divergent views to establish a mixed or hybrid regime.
Ironically, the word used by Gadano in his assessment of the political debate, it was a

socialist Minister of Agriculture (De Tomaso) who defended Justo’s bill with the support

812 The Senate had introduced a modification that required native citizenship. The Chamber of Deputies
voted (74 of 104) for the original clause that allows for naturalized citizen after a long discussion about the
history of the country, the United States, and the importance of immigration to prosperity. CD, 1 December
1932, Vol. 7, p. 131. The final allow removed the requirement for native citizenship.

814 Deputy Escobar, CD, 1 December 1932, Vol. 7, p. 107.
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of Deputy Arancibia Rodriguez. As Deputies they had argued against each other in the
petroleum debates during Yrigoyen’s government. The immediate reaction by the press to

the legislative debates was one of muted concern.®*

The legal framework for petroleum exploitation was established through the passage of
Law 12161 (enacted 21 March 1935). This legislation incorporated the governance of
petroleum exploration into the Mining Code. It codified what had been the de facto
exercise of mineral rights which was a mix of state dominance and some private
exploitation. It reserved the role of the provinces for those deposits found in their
territory. However, the private system of exploration would be limited by the fact that the
national or provincial government could at any time establish petroleum reserves on
public and private lands. Furthermore, any reserve whether national or provincial had to
be explored and exploited by the national or provincial government, directly or through a
mixed partnership, or by YPF. This stipulation, like what we had seen previously with the
railroad guarantees, provided the national (state-owned) company opportunities of
exploitation in the provinces. The legislation (still effective as part of the Mining Code

today) did not nationalize or federalize completely the industry.

7.5. CONCLUSION
The de jure changes in the institution of property rights in the early 1920s and 1930 were

significant, yet they were not revolutionary. Rather, the institution of private property
rights drifted. This drift through neglect was instigated by the socioeconomic crisis, but

made possible because of new perceptions of bureaucratic capacity and the country’s

815 Editorials in La Nacion, 7 September 1932, p. 6; 11 September 1932, p. 8; 12 September 1932, p. 4; 17
September 1932, p. 6 (day after the passage in the Senate).
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relationship to the rest of the world. The incremental reforms of the 1920s and 1930s are

summarized in Tables 7.4A and 7.4B. These reforms undermined private property rights

for the purpose of protecting the public good.

Table 7.4A: de jure Property Rights—1920-1934

1921 Law 11156 1921 Law 11157 1921 Law 11170

1922 YPF Creation

1925 Supreme Court

Civil Code Mods ~ Urban Rent Rural Tenants
Freezes
Socio- Social instability in the Rural and Urban Areas Relative stability
economic Uprisings in Patagonia
status
Formula for Transitional period with actors vacillating between colonization for social and economic stability and
Prosperity economic nationalism and industrialization.
Status
State Improving bureaucratic capacity
Capacity
Social stability Emergency Expand accessto  Overcome industrial ~ Halt the erosion of
Solution and curbing legislation to land for tenants &  backwardness property rights after
absoluteness of  freeze urban sharecroppers for emergencies
right to benefit rents stability
Trajectory 1 ! © 0 T
De Added protections Re-established
ejure for rural tenants partially right to benefit
Strengthening of owners.
Established caps  Challenged the Extended the term  Established the state
on contract rates  right to benefit of of the contract. right to benefit and
De jure and made owners exploit petroleum
weakening retroactive partially to the
adjustments exclusion of the
private sector.

Table 7.4B: de jure Property Rights—1920-1934

1932 Law 11627

1932 Law 11688 YPF Bylaws

1934 Law 12161 Legal

Framework

Socioeconomic status

Economic instability due to Great Depression

Formula for Prosperity
Status

Failure of the Formula

State Capacity Strengthened bureaucratic capacity for petroleum
. Protect tenants Increase industrialization and Increase industrialization and
Solution o o
protect nationalism protect nationalism
Trajectory ! 1 l
De jure Strengthening tAe(:](j;;(tisprotect|ons for rural

De jure weakening

Established a full state-owned
enterprise

Re-challenged the right to
benefit of owners

Limited private action through
indirect requirements
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When the institution of property rights changes through intentional actions—typically
legislative reforms—we find that choice matters. This finding validates Gourevitch’s
recent discussion about choice in politics.®® It is not a question of the losers of the
original debate over institutional design coming back to seek redress from the winners.
Instead, options available at a particular time matter. For example, in the early 1920s, the
choice of retroactive rent adjustments was justified by the experiences in other civilized
countries concerned about economic and social order. The logic that was accepted was
that a property owner could chose to not rent his land and if he “then these would be the
rules.”®” Another example is that in the passage of the legal framework for petroleum
political actors who had argued against each other in the 1920s worked together for its

passage in 1934.

The state-owned enterprise YPF was first created in 1922 by a Radical president for the
public good. The significance of this event was not that it changed the ownership of the
petroleum—mineral rights were under the jurisdiction of the national government and
provinces. Rather, the significance was to allow the government to exploit the property it
owned, to the exclusion of private actors. The perceived relative success after years of
failure of governmental action allowed Argentine political and economic actors alike to
believe in the capacity of the government to exploit commercially the property it held.

All of this was for the public good.

816 Gourevitch, Peter A. 2008. What Does Political Choice Mean? Newsletter of The Organized Section in
Comparative Politics of the American Political Science Association 19 (1):1-5.
817 Deputy Mora y Araujo (Liberal Party of Corrientes), CD, 20 July 1920, Vol. X, p. X.
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Much has been made in the literature about the return to agriculture and an economic
policy dominated by beef interests in the 1930s. The argument is that economic policy
based on interests or ideology explains everything. However, in terms of property rights
the actions taken by these Ministers and the legislature was more about social stability
than anything else. In the end, it was a conservative administration that codified the state-

exploitation of petroleum.

Property rights would be incrementally transformed by actors in response to shifts in their
perceptions of the country, which would eventually lead to a de jure redefinition of rural
and urban property as having a social function. In most of the literature on Argentina this
redefinition is attributed to a single actor—Juan Perdn. However, as examined in this
chapter, there were many de jure policy reforms that had transformed the de facto

conditions of private property rights before Perdn entered Argentine history.
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Chapter 8: Property Rights Redefined 1935-1949: Evolution or Revolution?

This chapter begins after the enactment of the legal framework for petroleum exploitation
and ends with the constitutional reform that redefined property rights. The purpose of this
chapter is to finish the story of the evolution of property rights in Argentina until 1949.
As will be examined in the first section of this chapter, a new formula for prosperity had
emerged. In the second section of this chapter the policy choices for land and petroleum
are examined. The effect of the emergence of the politics of “‘setting’ the formula was the
escalation of government intervention in trying to save the economy (and the country)
from economic failure, and the acceptance that state-owned enterprises were the best
option to being an economically sovereign country like the U.S. In the last section of this
chapter, the intellectual foundations of the constitution reform vis-a-vis property rights,

and the politics of this debate are examined.

8.1 THE POLITICS OF PROSPERITY
During the 1930s and 1940s, the perception of Argentina’s relative economic success

changed among Argentine political and economic actors. There have been theories in
political science developed to explain this shift, such as the dependency theory. Without
debating the merits of dependency theory, it cannot be ignored that it influenced political

actors in Argentina during the period examined in this chapter (and thereafter).

In fact, the tenets of dependency theory can be traced to this period of Argentina’s
history—and Argentine political and economic actors were among those who defined the
theory. Writing in the late 1910s, Alejandro E. Bunge was concerned that Argentina had

become a satellite rather than a leading new country as promised by the liberal founding
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fathers, and that a new formula for prosperity was needed.®® It was not until after the
Great Depression and there were demographic shifts in Argentina that this new formula
that might be called economic nationalism emerged, and had the possibility of becoming

the dominant formula for prosperity.

Bunge would be joined by other economists advocating for the new formula for
prosperity. In 1949, the Revista de Economia Argentina®® (Journal of the Argentine
Economy) published a study authored by Raul Prebisch for the Comision Econémica
para América Latina (CEPAL) entitled “Economic Development in Latin America and
its Principal Problems” that presented a new economic policy.®”® These policies (import
substitution) would not be enacted during this period of study, but the promise of
economic nationalism like the promise of Alberdi’s call for immigration framed the

perceptions of economic actors.

The framework introduced in this dissertation finds that the type of institutional change is
conditioned on the perception of actors of the formula for prosperity, socioeconomic
conditions, and bureaucratic capacity. What were the conditions in Argentina during this

period? And how did they interact with the formula of prosperity?

818 Solberg., p. 30.

819 The Revista de Economia Argentina was founded by Bunge.

820 The introduction of the reprint of this study was that it was the first time that an organization constituted
only by Latin Americans has had an opportunity to study the economic problems of 20 countries from a
point of view that was its own, broad, and independent. The study was published as a series beginning in
the August/September edition of the magazine in 1949 and continued into 1950. The section of the study:
“The limits of Industrialization” was not published until 1950.
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Socioeconomic Conditions

By the mid-1930s, Argentina had largely recovered from the worst of the worldwide
economic depression. It was not the first time that the country experienced a domestic
economic crisis caused by an international crisis. The general pattern after each of the
crises had been to return to the economic model of exporting agricultural products (both
meat and wheat). For the most part, this pattern continued in the 1930s with some
incremental changes caused by demographic changes in land usage and the threat of
foreign domination of the petroleum sector. This pattern changed following the economic
crisis caused by WWII. A new consensus emerged among political and economic actors
that Argentina must continue to industrialize.®®* In 1943 for the first time the statistics
showed that the value of industrial production exceeded agriculture/livestock.®? By 1947,
there were already more industrial workers than agricultural producers. This was (as will
be presented below) supported by the changing demographics. It would become the goal
of the Per6n presidency and be supported by various sector of the society. A new formula
for prosperity had emerged.

Urbanization

The pattern of immigrants staying in the Federal Capital or the province of Buenos Aires
led to the flourishing metropolitan area of Buenos Aires. This was considered contrary to
the original formula for prosperity. Similar to earlier studies, the government in the late

1930s and early 1940s analyzed the population problem—defining the problem as the

821 An analysis of this consensus was made in the Argentine Revista de Economia Argentina (a publication
of Alejandro Bunge, an Argentine economist with considerable reputation) in articles discussing the
Argentine economy and industrialization. One such article was: Garcia Olano, Francisco. 1949. La
actualidad econémica argentina. Revista de Economia Argentina 48 (March):45-55.

822 Miguens, José Enrique. 1947. Grupos de Intereses Creados y Sus Oponentes en la Argentina. Ibid. 46
(348):149-154., p. 149.
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location, distribution, and assimilation of the immigrant.®® The flow of immigration had
decreased by this time as compared to the early 1900s (see Figure 8.1). The analysis
conducted by the government was similar as in the past. The country needed to increase
its population to be like the United States with sufficient internal consumption to sustain
the economy. At the same time there was the continued call for less urbanization than that

which existed.

Figure 8.1 Immigration and Emigration 1930-1941 (2nd and 3rd Class by Sea)®*
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In September 1940 shortly after the passage of the law to establish a National
Colonization Council, La Nacion published an article by Paul Hary®* that analyzed the

effect of the demographics on the political system. He wrote that when times were good

623 Memoria for 1936, Vol. 2, p. 469-493.

624 Sources: Resumen Estadistico, 1925 and Memorias del Ministerio de Agricultura 1936-1941.

825 paul Hary was an Argentine architect who would later found a consortium Consorcio Regional de
Experimentacién Agricola (CREA) to strengthen the agricultural sector. See Sdenz Quesada, Maria. 2009.
Clases Magistrales/Materias/Historia: Imagen del estanciero durante el siglo XX. In Revista Noticias.
[Accessed 9/22/2009: http://mww.revista-noticias.com.ar/comun/nota.php?art=1689&ed=1708]
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the agriculturalists would revert to their ways of the past. Whereas the political parties of
the urban population was constant in its demands of government.®® He went on to
conclude that the consequence of this disequilibrium was a conflict of the urban versus
the agro, and in his mind, the urban population was winning.®”” Hary quoted statistics that
the Argentine Industrial Union (UIA) had published in August of 1940 that between 1933
and 1940 the industrial population increased from 2.2 million to 2.77 million while the

rural population decreased from 1.2 million to 1.05 million.®

Urbanization and the concentration of the population in Greater Buenos Aires would only
continue after 1940. A comparison of the urban and rural population between the census
of 1943 and 1947 confirm this trend. The urbanization statistic nationally increased from
57.6 percent in 1943 to 61.4 percent in 1947.5® The greatest increase was in the
urbanization of areas surrounding the traditional city limits of Buenos Aires. The
urbanization of Buenos Aires was attributed to the demand for industrial workers, and the
rural exodus. Like the pressures of social stability in the 1910s and 1920s, these
demographic changes created pressure on the housing. In an analysis of the housing
problem in 1948, statistics released were that there were 2 million inhabitants in Greater

Buenos Aires in 1914, 3.5 million in 1938, and 4.5 million in 1948.6%

626 Hary, Paul. 1940. “La Desorganizacion Agraria,” La Nacién, 14 September, p. 6

827 The urban-agro emerged relatively late in Argentina. By the late 1890s in the United States rural
populism was already about saving agricultural America. In contrast in Argentina because of the
dominance of cattle and large land-owners and the ability to influence macro-economic policy this conflict
emerged late. This analysis is from Gallo., p. 87-89. Rural tenant protects were oriented towards prices
rather than against urban industrialization.

628 These were not statistics of the number of employed workers in industrial production. In 1940, there
were 737,500. See data in

629 Statistics from the census presented in 1948. Comparacién de la Poblacién por Zonas Urbanas y Rural
de Acuerdo a los Censos de 1943 y 1947. Revista de Economia Argentina 47 (363):299-301.

830 | lorens, Emilio. 1949. La Vivienda en la Argentina. Ibid. 48 (May and June):125-136., p. 129.
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The trend of urbanization was not reflected in the national territories that remained rural
settlements (72 percent) and sparsely populated. The population density was highest in
Misiones (8.19 per square kilometer to the lowest level in Santa Cruz (.12 per square
kilometer).%*

Colonization and Land Tenure

A finding in this dissertation is that colonization policy was closely linked to the
evolution of property rights. Therefore, the relationship of the distribution of the
population, colonization, and agricultural productivity has been at the heart of much of

the story as thus far examined.

To recap, the purpose of policy reforms in the 1920s was to achieve social stability by
improving the conditions of tenants (which historians affirm was a result of the
legislation),®* increase agricultural productivity (land under cultivation had stagnated),
and raise revenues. The unintended consequence of these policies was that the number of
tenants increased and the number of hectares of public lands that were transferred was

less than desired.

By the mid- to late 1930s, these failures were increasingly a concern of political actors.
Across the nation the percentage of land cultivated by tenants increased on average from

38.4 percent in 1914 to 44.3 percent in 1937, with increases even greater in some of the

631 1949. Inventario Cartogréfico de las Riquezas y Produccion de los Territorios Nacionales. Revista de
Economia Argentina 48 (373):192-194.
632 Romero., p. 33.
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provinces. There was not a single province in which the percentage of the land cultivated

by owners increased.

Figure 8.2. National Territories: Change in La623d Cultivation by Type of Operator, 1914-
1937

Percentage Points Change
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In the national territories, Law 4167/1902 served as the legal basis until the 1940s. The
total population in the national territories increased to be approximately 1.3 million in
1947 (from less than 140,000 in 1901).°* Yet, while there was increased private use of
land rights there was not an expansion of ownership. The latifundio had not been
replaced by small farmer owned plots but rather tenant farming, or other administrative

arrangements (such as large corporate farms) as demonstrated in Figure 8.2.

633 Data compiled by Taylor., p. 191.
6%% Data from 1901 are from Alsina. Data from 1947 are from Inventario Cartografico de las Riquezas y
Produccién de los Territorios Nacionales.
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In 1936 under the leadership of Agricultural Minister Miguel Angel Carcano, the
ministry conducted and published an analysis of the status of the public lands, and the
data were presented in its annual report.®®® These data confirmed that in aggregate there
was more than 42 percent of the total land in the national territories that had not yet been
surveyed. Of the land that had been surveyed, only 60 percent had been transferred to
private ownership or to the railways. More than 19 million hectares were leased. The
report estimated the total number of hectares that were freely available for transfer totaled

49 million hectares (approximately 40 percent of the land area in the territories).*

As the reader may recall, Carcano had written a book on public lands that focused on the
need to transfer lands to landowners. Consistent with his study and time as a Deputy, he
sought to reform and to simplify the process of transferring the land (by eliminating
forms and repetition of steps).®®” He used these data to make the case. Minister Carcano
introduced legislative reforms to address these dismal statistics. It would, however, take
nearly four years to pass the legislation and by that time the country was again caught up

in an economic crisis resulting from World War 11.

Bureaucratic Capacity and Petroleum

As discussed in Chapter Seven, the establishment of YPF in 1922 was enacted by an
executive decree and largely accepted by political and economic actors as a way to
expand production and add clarity to the role of public and private exploitation.

Petroleum production increased in one year (from 1921 to 1922) by 40 percent.

6% Memoria de Agricultura (Annual Ministry of Agriculture Report) 1936. Vol. 2 (fold-out without page
numbers, after page 229).

8% This percentage is similar to the total hectares that had yet to be surveyed. However, there was great
variation among the territories.

837 Annual Ministry of Agriculture Report, 1936, p. 228.
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Thereafter in the 1920s production increased until a decline at the beginning of the Great
Depression. The combination of public-private production led to significant increases in
the levels of production (see Figure 8.3), which peaked in 1943 before declining due to

World War 11.5%

Figure 8.3: Total Petroleum Production 1921-1948°%
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Consequently, unlike the dismal record in the 1930s for the public lands and limited
increases in agricultural cultivation, the record of exploitation of petroleum was
considered generally successful. Much of the increases was attributed to YPF. Therefore,
for the political and economic actors the status quo was considered relatively
successful—but the question remained: was private investment necessary? For the
provinces of Jujuy and Salta, private investment was the only option given their weak
bureaucratic capabilities and their political interest of remaining independent. During the

period from 1926 to 1939, private exploitation accounted for more than 70 percent of

6% Solberg., p. 162.

839 Data for 1921-1924 were in kilograms published in Medina., p. 93. Data for 1925 were published in
Randall., p. 196. Data for 1926-1948 were published in Revista de Economia Argentina, Vol. 48
(August/September), No. 374/75, p. 202.
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total production (in 1934 private production peaked at 93 percent of the total) in these
two provinces.®® In contrast, when considering production in the national territories the
answer was more difficult. Comodoro Rivadavia remained the predominant area of
national production at a level of 99 percent in 1926 to 70 percent in 1945.%* However,
public production ranged from nearly 60 percent in 1926, to 47 percent in 1935 before
again reach 60 percent in 1943 (and thereafter the levels would rise). The result was that
during this final period examined in this dissertation there was a de facto federalization of
petroleum that competed against private investors in the provinces. The effective

nationalization of petroleum was an incremental reform.

A New Formula of Prosperity

After decades of transition in the formula for prosperity by the early 1940s a new formula
had emerged. Although Argentina was to remain a significant percentage of world
agricultural production, the formula for prosperity that depended on agricultural exports
was replaced by a formula for prosperity based on industrialization and maintenance of
agricultural production (versus efforts to expand). This formula did not determine or
define property rights. Rather, actors made policy changes in the pursuit of this new

formula that had intentional or unintentional consequences on property rights.

Unlike the significant increases in the land under cultivation from the 1890s (5.5 million
hectares) to the 1910s (24 million hectares), between 1930 and 1947 the total area of land
cultivated stagnated at 27 million hectares, among all types of cultivation and there were

significant decreases in land planted with wheat and corn (from 14 million in 1930 to 8.8

640 1946. Resumenes Estadisticos y su Expresion Grafica. Revista de Economia Argentina 45 (333):68-69.
®41 Data cited in Ibid.
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million in 1947).%? By 1945, estimates of the percentage of the national income confirm
that agricultural production (including livestock) represented 44 percent with the balance

comprised of mining, industry, and construction.®*

A new formula for prosperity was sustained by changes in the socioeconomic conditions.
By 1940, the percentage of the population engaged in industrial production exceeded that
of agriculture. Understanding this reformulation of prosperity offers the necessary

explanatory power for the policy choices that had intended and unintended consequences

affecting de jure and de facto property rights.

The emergence of the new formula was assumed by the President Perdn, and utilized as
the core of his political message. For example, to commemorate 6 December “Day of the
Industry” and 13 December “Day of Petroleum” of 1947, the Secretary of Industry and
Commerce published Perdn’s speeches under the title: “Perdn industrializes Argentina.”
This slogan effectively replaced Alberdi’s to govern is to populate.®* Consequently,
policy choices were influenced by the goal of industrialization, and as had been in times
past some of these policy choices had unintended consequences on the institution of
property rights. Yet, we find that changes in property rights—away from private property

rights—happened under both formulas for prosperity.

842 Data for 1890s through 1910 are from Direction General of Commerce and Industry. Data for 1930/31
to 1947/48 are from the Revista de Economia Argentina, Vol. 47 (July/August), No. 361/62, p. 188.

%43 Garcia Olano., p. 48.

844 Secretaria de Industria y Comercio de la Nacion. 1948. Pensamiento y obra: Independencia econdmica,
soberania politica, justicia social, Secretaria de Industria y Comercio de la Nacion: Ediciones SIC.
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What is often not understood is that these were unintended consequences from the policy
choices made. There was never a majority that was opposed to all private property rights
in Argentina. Like the proponents of small landholdings in the past, proponents of

economic nationalism advocated that land should be owned by he who works the land.®*

8.2 INCREMENTAL INSTITUTIONAL CHANGE IN THE LATE 1930s AND 1940s
The economic crisis of 1929-1933 had reduced the value of land by half. The land that

had been mortgaged during times of prosperity was soon taken over by creditors.®® The
crisis had changed the socioeconomic structure as examined in the previous sections.
There were also changes in the political leadership, and with this colonization policy

would again be reformed.

Colonization-Part 3

In the history books, the period from 1930 to 1943 is defined as the conservative
restoration of export-oriented economic policies. In the 1920s and 1930s, colonization
policy was directed towards social stability and protecting tenants rather than transferring
public lands. Based on the studies of the late 1930s and the lack of progress towards
transferring lands in the national territories to private production, there would be new
legislation introduced in 1936 by Carcano to revitalize colonization and expand private
ownership of the land. The total number of hectares being used privately had increased to

24 million hectares in the national territories (from approximately 10 million hectares in

84 _lorens, Emilio. 1949. El Patrimonio Familiar en la Argentina. Revista de Economia Argentina 48
(373):165-168.

846 Miguens, José Enrique. 1947. Grupos de Intereses Creados y Sus Oponentes en la Argentina. Ibid. 46
(348):149-154.
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1926); however, most of this was the result of increased leasing of land (19 million

hectares).®’

The legislation would not pass until 1940, but if offered the promise of expanding private

ownership and finally settling the national territories.

After decades of rhetoric oriented towards settling the national territories, a National
Agrarian Council would finally be established in 1940. By the year it passed, Law 12636
was carry-over legislation that was reviewed in the Senate and finally passed during
ordinary sessions by the Chamber of the Deputies. The final version had during the
intervening years dropped Cércano’s emphasis on the small farmer in particular, deleting

in nearly all cases the word ‘small.”

Of interest for understanding the relationship of this bureaucratic reorganization to
actors’ perceptions was the reaction to the legislation by political and economic actors.
After the bill passed on 21 August 1940, the president sent a note to the Chamber
thanking for the passage (this was not a normal occurrence). La Nacion in reporting the
passage of the law characterized in the headline the legislation as measures taken to
benefit the inhabitants of the territories and in particular the indigenous population.®® The
article summarized the sections of the law that extended payment period of renters, sub-

divided the land, and actions to take measures for those occupants that have possession of

847 Annual Report of the Ministry of Agriculture for 1936, p. 230-231. Data from 1926 is from 1927.
Anuario de la Republica Argentina, Ministerio de Agricultura-Seccién de Propaganda é Informes: Talleres
Gréficos del Ministerio de Agricultura., p. 162.

848 |N, 6 September 1940, p. 10.

273



the land to avoid their eviction. In its editorial the following data, La Nacion referenced
its frequent articles on the injustices that settlers in the national territories faced, and in
particular the constant threat of eviction. It wrote that the bureaucratic challenges they

faced were: “cruel and unusual punishment” that caused them to “lose their humanity.”®*

More than 10 years later, Law 12636/1940 would be assessed as positive (when applied
by the bureaucracy) as successful in transferring land to those who worked the land.®* In
a comparative perspective what is interesting about this new attempt and its relationship
to property rights is that in the United States during the same time the reverse occurred.
Instead of trying to transfer those lands that had not been purchased, the U.S. government
withdrew public lands and established the Bureau of Land Management. No longer was

private ownership of public lands the highest priority.®*

Return of Economic Crisis

After several years of relative calm and return to economic normalcy, by 1942 economic
crisis returned. Like the 1920s and 1930s, the solution was to make price adjustments on
rental contracts. In 1942, Law 12771, as an emergency law for the public order, ordered
that contracts be renegotiated within 45 days or thereafter the adjustments would be in

accordance with a price index established by the government.®*

849 | N, 7 September 1940, p. 6.

850 See Llorens., p. 166. Llorens concluded this analysis with the statement that social peace will not be a
reality until the family is stable through ownership of its own land.

%! Gates, Paul W. 1953. From Individualism to Collectivism in American Land Policy. In The Frontier in
American Development (1993), edited by D. M. Ellis. Itaca: Cornell University Press., p. 117.

852 The emergency law was debated for more than a year. CD, 9 September 1943, Vol. 6, p. 688.
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On 5 June 1943, the Congress was dissolved by a military junta and the constitution
suspended, not to be reinstated until the 7 April 1946 general elections called by
President General Farrell.®*® Legislative action on bills was suspended like it had been
between 1930 and 1932. The military junta issued emergency decrees, including a decree
(14001) in 1943 that provided retroactive price adjustments much like the 1921 law. The
number of times that retroactive rent freezes would be instituted increased uncertainty for
the rights of property owners and tenants. For owners they chose to not sign new long-

term tenant contracts.%*

Juan Perdn was elected president in 1946. During the first few months of his presidency
there was an active legislative agenda that included passing decrees that had been issued
during the junta related to tenant farming. In 1947, he formed a new political party (that
would become the Peronist Party). Through the new political organization instituted by
Peron, the legislature would effectively lose what little power. Perdn also unitized the
government by replacing political federalism with what Per6n termed fraternal
federalism.®* These actions ‘resolved’ the social/political conflict between the national
government and the provinces. The political organization established the rules of the
game for enacting reforms that affected directly and indirectly property rights. However,
understanding party politics is not sufficient for explaining why the characteristics of

property rights changed.

853 |_anguage used in the 1948 Chamber of Deputies history. See Camara de Diputados de la Nacion., p.
234.

8% Dfaz Alejandro, Carlos F. 1970. Essays on the Economic History of the Argentine Republic. Edited by E.
G. C.-Y. University. New Haven: Yale University Press., p. 187.

8%° See Romero., p. 110 and Floria, Carlos Alberto, and César A. Garcia Belsunce. 1992. Historia de los
argentinos. Edited by Larousse. 1V vols. Vol. 11. Buenos Aires: Larousse., p. 410.
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During the early years of the Peron government, property rights as an institution further
evolved away from a private property rights regime to a state property regime. For the
most part, the absoluteness of property rights had already changed in both de jure and de
facto terms along these principles. The government had established conditions that
restricted an owner’s right to use, benefit, and transfer his property. The state was already
the owner and had the authority to benefit from certain kinds of property. Rather the
process of change was through institutional layering because at this point it was a partial

rengotiation

Like previous governments, Peron reformed the laws governing tenants. A series of bills
were enacted in 1946 and 1947 to address rural tenants (more than four incremental
bills).®® Many of the contractual conditions were not significantly different from prior
legislation. Those conditions that changed added new layers of restriction and
governmental intervention in the landlord-tenant relationship. The executive branch was
granted the authority to review lease prices when disequilibrium existed between the cost
of production and the market price (Article 5); establish a rent-abatement should there be
a partial or total loss of the harvest; and require cost-sharing for pest control. The law
provided protections to the tenant, but did not really expand his rights of use. It did not go

as far as what Decree 14.001/1943 accomplished, which in the words of a Deputy

86 The final law would be in effect until 1980.
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initiated a revolutionary period to change the concept of property rights to being of

collective interest.®’

Law 13246/1948 was enacted when there was a leader in full control, there was a
perception of the existence of a strong bureaucratic capacity, and consensus about the
formula for prosperity. Nevertheless, it was an incremental reform. Peron may have
altered the political economy; however many of the actions were not revolutionary. They
modest additions to those enacted in 1932, which had been the next generation of reforms
from those passed in the 1920s.%%® Rather than being revolutionary they reflected what

had been the de facto concept of property as having a social function in Argentina.

Petroleum and Railways

After 1922 the level of private production of petroleum increased (peaking in 1934).
Since the largest fields were in the national territories (and under the domain of the
national government and YPF), the levels of public production always remained high—
even with private production in the provinces that expanded after 1922. This growth in
private exploitation would be halted following the enactment of the reservation of
petroleum exploration made through a decree by President Justo and the 1934 legal

framework.

87 Discourse by Deputy Eduardo Antonio Rafia of Buenos Aires who made the motion to enact legislation
to make law the decrees passed during the military government. He stated that the actions of the decree and
the legislation was to “stabilize the producer for the social function that he fulfills, for the collectivity in
which he lives and acts, in defense of human capital and in the face of the mercantile interest of the owners
of the land.” CD, 22 August 1946, Vol. 3, p. 287.

%58 The relationship between what was enacted in 1932 to that of 1920 is a relationship cited by actors at the
time in 1932.
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Petroleum would return to the legislature as a key issue in 1938.%*° The legislative action
was the renewal of the agreements with the private commercial operators. The
agreements and the status quo would be extended until 1945. Notwithstanding, continued
de jure authority for private exploitation, YPF achieved a level of supremacy in the

Argentine market.®®°

While actions were not taken to formally exclude the private sector from petroleum
exploitation after World War 11 and the return to elected rule, there were several cases of
expanding government ownership of public services, such as the telephone company. The
editorial page of La Prensa reported that the the “‘country was truly surprised’ by the
announcement that the public phone service was going to be transferred to the national
government.®®* There was less surprise with the nationalization of the railways as it did
not happen overnight. Rather, the process of railway nationalization when finally

achieved took 10 years, and was a negotiated process for the government.®

The railways had been considered central to the agricultural development of the country,
and when industrialization rose as the new formula for prosperity the importance of the
rails did not decrease, and in fact increased. The development of the railways in
Argentina went through a process that was first public, then national jurisdiction (as
compared to provincial), then private (primarily British capital) when there was a balance

achieved with the Ley Mitre in 1907. The Ley Mitre established a regime that regulated

%% Gadano., p. 387.

%80 This is the title of one of Gadano’s chapters for this period.

861 «“Nacionalizacion de servicios telefénicos,” La Prensa, 20 September 1946, p. 5.

862 Schmidt, Arthur P. . 1977. Review. Economic Development and Cultural change 25 (2):392-397., p.
395.
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the foreign capitalist ownership of the railways, established a profits tax, and duty-free
import of materials for the railways. The other significant condition of Ley Mitre was that

the arrangements as defined ended in 1947.

The railways enjoyed a period of profitabilility following the enactment of Ley Mitre
until the 1930s. The extension of the railway network expanded from 22,000 kilometers
in 1907 to more than 35,000 kilometers in 1930, and 40,000 kilometers by the mid 1930s.
The business model of the railways began to deterioate around that time, and by the
1940s the rails became increasingly non-profitable for the foreign capitalists—and
expansion nearly ceased. Railway fares, always a contentious issue at various times was a
spark for crises. In an analysis prepared by the railway companies, a key factor in the
economic demise of the Argentine railways was that during the Great Depression they
were left to languish in comparison to what happened in the United States.®®® Add this to
strikes by railroad workers and pensions (among the first approved) for railroad workers
and the railway companies’ financials were threatened. The railways also were subject to
continued nationalistic sentiments that the rails should be owned by Argentines and not

foreigners.

When the situation reached a point of unsustainability in 1944, the local operators of the
private (foreign) owners of the railways presented a document to the executive that

outlined the problems and asked for special consideration given the losses (the last year

663 Beltrame, José 1946. La Crisis de los Ferrocarriles Argentinos de Propiedad Privada: Trabajo
presentado al V Congreso Panamericano de Ferrocarriles a Celebrarse en Montevideo en Abril de 1946.
Buenos Aires., p. 124.
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with profit was 1932 according to the calcuations of the study).®** The response was the
issuance of a decree in October 1944 that was signed by the president (O’Farrell) and the
ministers (including Perdn) that provided some relief to the privately-held railways under
national juristidction. However, it was a short-term solution that only allowed the
railways to cover their operating costs rather than be able to make necessary investments
to meet the new industrialization demands that were increasingly in the provinces. It also

did little to re-negotiate the terms of the concessions granted in 1907 under Ley Mitre.

Negotiations continued between the Argentine government and the foreign-owners of the
national railways thereafter.®® In September 1946 the first Argentine-British agreement
was signed, complemented by mixed domestic/government ownership.®® The reaction by
La Nacién®’ was general acceptance of the creation of a mixed Argentine owned
company to purchase the railways owned by British capital because it resolved a future
problem.®®® Its reservations were about the capacity to manage the existing rails and
successfully meet the demands for future development. In other words, the
nationalization of railways was not considered a drastic act that broke from the past.
After the contract was signed, additional contracts were signed for the government to

purchase the railways from the British and French.

%% See Ibid., pp. 152-172.

% The government of Brazil during the same time also expropriated British-owned rails. La Prensa, 15
September 1496, p. 7.

86 Instituto Alejandro E. Bunge. 1947. Ferrocarriles Argentinos. Revista de Economia Argentina 46
(345):71-74., p. 71.

%7 As a reminder La Nacion was founded by Bartolomé Mitre and it was his son who was the author and
the namesake for the law that governed the railways from 1907 to 1946.

868 «E| regimen actual de los ferrocarriles britanicos y el futuro,” LN, 26 September 1946, p. 4.
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While La Nacion merely accepted the nationalization there were other actors that were
active in the promotion of nationalization of the railways. Among the early advocates of
greater state control of the railways (because of their importance for industrialization)
was the economist Alejandro E. Bunge.®® The economics journal that he founded
published articles that argued for the government purchase of the railways. The articles
recognized that private investment had played a fundamentally important role in the
economic development of the country and had been a good business for the private
investors for many years. However, for the last 20 years the expansion of the railways
had stagnated. Railways were indispensible for the national good, yet they were in poor

condition.®™

The massive tranfer or nationalization of more than 20 thousand kilomters of railways to
Argentine control (whether private or public) was favored by British investors as a way to
divest from a losing financial proposition.®™ The cost of doing so; however, would lead to
a change in the expropriation law and fueled economic nationalism. Even among those
generally in favor of private versus state control of the economy, the deal that the foreign

owners received was considered against the interests of Argentina.®”

In terms of private property rights, the owners were properly compensated at the time of
expropriation. However, until the expropriation or purchase (as it was generally referred

to at the time of the transaction) the owners publically made the case that governmental

%89 He died three years before the nationalization would occur.

870 | lorens, Emilio. 1948. Ferrocarriles Nacionales. Revista de Economia Argentina 47 (357):77-83.
671 Schmidt., p. 395.

872 Allende Posse, Justiniano. 1946. Naciénalizacion de Servicios Publicos y Actividades Privadas. La
Nacion, 2 December, 6.
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intervention over the years effectively violated Article 17 of the constitution by
confiscating (indirectly) property and reducing the inviolability of property rights.®”
Following the purchases, the de jure capacity for takings was modified when the terms

for compensation were changed in the new expropriation law of 1948.

New Regime for Expropriation

Until 1948, expropriation (a sub-element of property rights concerned with the protection
of private property) remained unchanged and governed by Law 189/1886. The impetus
for its passage at that time was to provide the legal regime necessary to honor concession
contracts that had been signed for the construction of railways. The law was simple and
contained 21 articles that focused on the procedures for expropriation and included
various safeguards and division of power between the legislative, executive and judicial

branches of government.

The modification of the expropriation law has not been addressed specifically in most
studies of Peron and these years, but rather as a component of larger changes that Peron
made. As such, typically the changes in the expropriation law are conflated with the
critical juncture that Peron represented—an abrupt change from the past. It is certain that
the rhetoric about populism and economic nationalism during the passage of the new law
in 1948 was heightened; however, the reform in 1948 was not the first attempt to reform
the expropriation law. Its enactment was an outcome of the same processes examined in

this dissertation.

678 Argument made by Beltrame., p. 5.
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In 1940, legislation to reform the expropriation law was introduced by Deputy Palacios (a
socialist) that La Nacion described as ‘opportune’ and called for its rapid sanction in
1940. %™ The reform at that time prevented compensation from being determined by some
projected value. To a certain extent, the rationale for advocating this reform at that time
was not significantly different from the debate in 1948—the existing law was causing the
national government to have to pay higher than normal prices for any property that was to
be purchased. The moment that there was a speculation that land was going to be

expropriated, prices escalated.

The easiest explanation for why the law was reformed in 1948 and not 1940 is the
leadership change with the election of General Juan Perdn. The framework presented for
this dissertation provides an alternative explanation. The proposed modifications in the
expropriation law in 1948 were passed because the new national government had full
control, the bureaucratic capacity, and the perception of actors that this law was critical to
achieving the formula for prosperity. In 1940, the new law was still in contradiction with
the formula for prosperity. The cost of the railway purchases in 1946 also changed the

perceptions of actors.

The enactment of Law13624/1948 voided Law 189/1886. This intentional de jure change
was significant and remained in effect until 1977. Several of the changes affirmed new
powers for the national government, such as the authority to expropriate property of the

municipalities as well as any assets pertinent to a public service. Table 8.1 summarizes

874 LN, 12 September 1940, p. 6.
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and examines in greater detail several of the specific attributes that limited private

property rights.

The new expropriation law diminished the protections of private property for the benefit

of the social good. The social function of property would finally be defined formally in

the 1949 constitution.

Table 8.1: New Expropriation Law and Limitation on Property Rights

Change

Reduction of Protection of Private Property
Rights

Article 1: “The concept of public utility
comprises all of the cases for which a
determined exigency is required in order to
achieve social perfection.”

This clause did not exist in Law 189, and
broadens the definition of public utility to include
just about anything.

Adds the ‘state’ as an actor with the authority
to expropriate and removes the references to
Congress and the Supreme Court.

Law 13264 expands the authority of the
executive, and reduces the distribution of power
among the three branches of government.

Article 10: “The sub-surface is susceptible to
expropriation independent from the property of
the land surface”

This was added to Law 13264 and effective
codified what had been implicit in the Mining
Code (enacted 20 years after Law 189).

Article 28 (previously 18): Changed the
conditions of claims made in court by the
property owner by requiring that the
expropriator (government) pay the costs of the
court case only in those cases when the
judgment exceeded the offer by more than
one half of the difference between the offer
and the claim. ®°

Law 189 protected the property owner by
reducing his/her risk of taking an expropriation
to court by requiring that the expropriator
(government) pay the costs of the suit if the final
judgment exceeded the amount offered by the
government even if less than what was claimed
by the property owner. If the final amount was
less what was offered the costs were split.

8.3 CONCLUSION: ENACTING A NEW CONSTITUTION AND REDEFINING

PROPERTY RIGHTS

There was some divergence in the historical literature about the motivation for the

constitutional reform. Was it to assure the re-election of Perén or was it to finish the

875 For example, if the government offered 100 and the property owner claimed 150. If the judge
established the amount of 120 then the claimant (property owner) would have to pay the costs of the court

case even though the offer was less.
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process of nationalizing petroleum and altering the definition of property rights?°® In this
dissertation, it is clear that the constitution codified changes that had already occurred de
facto.®”” It is for this reason that this short-term constitution is relevant to the institutional

history of Argentina.

The Peronist party justification of the reform was based on the pre-existing acceptance of
the social function of property, and the quotation by General Peron utilized as part of the
justification was not dissimilar from the rhetoric of previous leaders or the argument of
this dissertation. The party platform quoted Perdn as saying: “wealth without social
stability can be powerful but it will always be fragile.”®”® The limitations established on

property are for the public interest, and for the benefit of productivity of the community.

Interestingly, the argument for the reform was economic rather than rights-based. Table

8.2 summarizes the key constitutional changes that affected property rights.

Table 8.2: Constitutional Reform and Property Rights

Expansion Reductions in the Protection of Private Property
or Movement Towards State-Ownership
--Art 38: Required that the state “monitor the -- Art 38: “Private property has a social function,

distribution and utilization of land or intervene | and as a consequence, is subject to the
to ensure its use is for the community interest | obligations that the law establishes for the

and provide each worker or family the common good.”

possibility of becoming the owner of the land -- Nationalize public services

tended.” --Authorized the state to intervene and establish
--Art 38: Protect intellectual property rights. state-owned enterprises or monopolies.

--Art 38: Abolishes the confiscation of

property.

876 Floria and Garcia Belsunce identify this divergence in a footnote (p. 410-11). They quote Perén’s May
1, 1948 speech and the work of Radl Bustos Fierro. Bustos Fierro makes the case that what really mattered
was the later.

877 When first introduced in 1946, La Prensa only discussed the re-election clause as being the principle
reform. See La Prensa, 15 September 1946, p. 7.

878 partido Peronista. 1949. Reforma de la Constitucién Nacional, Anexo 1: Principios y Preceptos que
Contiene el Anteproyecto de Reforma. Comparados con la Constitucion de 1853. Buenos Aires., p. 15.
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For the institution of property rights, the 1949 constitution was an incremental reform
that removed the de jure preclusion to the state’s right to benefit, which had in effect
already occurred on a de facto basis. Incremental (rather than radical) changes were made
for practical reasons. When Juan Perdn took over as president, YPF represented 75
percent of the local market. Peron’s first five year plan of industrialization placed
significant requirements on YPF, and he had already expressed during his time in exile
his lack of confidence in the capacity (organizational, technical, and financial) to achieve

these goals.®™

On the surface what would seem as an abrupt change had few practical effects because of
the incremental nature and codification of the de facto. For example, Gadano in his
extensive history of petroleum concluded that the decision to amend the constitution to
nationalize petroleum did not have any immediate practical effect, but rather it bolstered
nationalism currents.®® Peron did not expropriate the private oil companies because it

was against the interests of increased industrialization (the formula for prosperity).®

Among the other changes that would seem to be abrupt is the redefinition of property. As
discussed above it was incremental. The reform recognized private property and
individual freedom while understanding that property must be used justly.® This

interpretation would hold for more than 40 years. In his interpretation of this article of the

¢7° Gadano., p. 566.

%80 |hid., p. 584.

%81 Evidence suggested by both Solberg and Gadano suggest that Perén was not really in favor of
nationalization of petroleum because of concerns about the level of production and capacity of YPF.
%82 Sampay, Arturo. 1963. La Constitucion Argentina de 1949. Buenos Aires: Ediciones Relevo.
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constitution by an Argentine scholar Helio Juan Zarini validated that property did not
stop having a social function when the original language was re-affirmed, but rather
offers due process as a means for depriving an individual of property, and that this

process can include legal judgment of expropriation.

Table 8.3A: de jure Property Rights, 1936-1946

1936 Decree 86639 1940 Law 12636 1943 Decree 14001 1946 Laws 12842,
Colonization Rural Tenants 12890, 12926 Rent
Commission Freezes
Socio- Emergence of Positive Balance of Social Stability / Economic Crisis (WWII)
economic urban vs. agro Payments
Status conflict
Formula for Disputed formula | New Formula for Prosperity: Industrialization and Social Development
Prosperity for prosperity based on Economic Nationalism
State Stronger Bureaucratic Capacity
Capacity
. Protect YPF Enhance productivity Protect tenants Protect tenants
Solution . . . -
during crisis during crisis
Trajectory | | 1 ! !

Provided basis for

De Jure : .
expansion of private

strengthening

ownership
De | Eliminated expansion Reduced rights Reduced rights
e jure . e ; : . .
keni of private exploitation retroactively against  retroactively against
WEakening | of petroleum landowners landowners

By the end of the period examined in this chapter the de jure definition of property rights
had been reoriented away from the absolute definition of 1853 to one based on the social
function of property. The evolution during this period is summarized in Table 8.3. The
shift away from absolutism of property rights was a function of actors’ perceptions of the
status of the formula for prosperity, socioeconomic conditions, and bureaucratic capacity.
It is for this reason that this dissertation has placed an importance in reporting statistical

data about immigration, strikes, population distribution, cultivation, railway extension,

%83 Zarini., pp. 88-9.
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and petroleum production. All these data points were utilized by actors to measure

progress.
Table 8.3B: de jure Property Rights, 1947-1949

1947-1949 1947 Law 11627 1947 Purchase of 1948 Law 1948 Law 13264 1949

Rent Freezes RRs 13246 Expropriation Law  constitution
Socio- General Socioeconomic Peace
economic
Status
Formula for New Formula for Prosperity: Industrialization and Social Development based on Economic
Prosperity Nationalism
State Stronger Bureaucratic Capacity
Capacity

Protect tenants Accelerate Achieve Increase Social project
Solution industrialization public order industrialization for the urban

poor
Trajectory | | PN ! i !
Protected due
De Jure process of private
strengthening property through
compensation

Challenged the Established state Placed Expanded authority ~ -Redefined

Dei right to benefit of monopoly restrictions to expropriate property
€ Jure but does not
weakening owners ut does no -Granted state
disown the new authorities
property

The redefinition of property rights, even under Perén was evolutionary, not revolutionary.
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Chapter 9. Conclusion

The framework for institutional change and the keys to decode property rights introduced
in this dissertation are new tools for researchers. The framework provides a structure to
explain how property rights evolved incrementally historically. The type and form of this
change are a function of socioeconomic conditions, actor’s satisfaction with and
perception of the formula for prosperity, and the bureaucratic capacity of governmental
institutions. The tools (or keys) for decoding property rights offer us a way to more fully
understand the evolution of property rights. This dissertation ‘brings back’ the social or
political dimensions of property rights to the study of property rights. Property rights are
a condition for economic growth. However, they are also important to questions of justice
in society. Yet, most of the research on property rights has been dominated by
economics, which has focused on the material dimension of property rights. This has

hampered theory development about the evolution of the institution of property rights.

The framework and tools also fill important theoretical and empirical gaps in the study of
Argentina. When the institution of property rights in Argentina has been studied, it has
usually mentioned as a tangential issue. By default, scholars have tended to either accept
North’s hypothesis that the fate of Argentina’s institutions was sealed with its founding
as a Spanish colony or conclude that property rights changed because of a new economic
ideology introduced by General Juan Perdn. This dissertation refutes both of these

theoretical explanations.
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If not with a path-dependent or critical juncture framework, how is the evolution of the
institution of property rights explained? Why did the institution of property rights evolve
in Argentina from an absolute de jure guarantee of private ownership in the 1853
Argentine Constitution to one in which property was defined as having a social function
in the 1949 Argentine Constitution? The specific question answered in this dissertation
has not been researched before. The short answer is that there were a series of policy
decisions about land settlement, railway development, and petroleum exploitation that at
times intentionally changed property rights and at other times had unintended
consequences that caused de facto changes. The process was not unidirectional. The
institution of private property rights was strengthened sometimes and at other times
undermined. Efforts to expand ownership of property were successful: cultivation and
production increased; the railways were built; the economy grew; and the standard of
living in Argentina improved. However, because the Alberdi social project failed—as it
was adopted in the 1870s—these advances were not sufficient for economic and political

actors.

The de jure reforms of the late 1940s (the new expropriation law in 1948 and the
constitution in 1949) represent an important outcome to understand vis-a-vis the
institution of property rights specifically and institutions in general. For the institution of
property rights, although the 1949 constitution was short-lived, the Civil Code was
subsequently modified to remove the liberal aspects of the conception of property rights.

Furthermore, the expropriation law remained in effect until 1977. In addition, even with
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the return to the 1853 constitution, Argentine constitutional scholars conclude that

property continued having a social function.®*

The 1949 constitution was the beginning of an era of instability for the constitution of
Argentina. Until 1949, the 1853 constitution had been stable and generally enforced de
jure. However, as time passed the lack of full achievement of the distribution of public
lands and the adjustments made over time had eroded the institution of property rights de
facto. With the 1949 constitution, Argentina became yet another Latin American country
with multiple constitutions in contrast with the United States. This difference in the
stability of constitutions is an indicator of institutional weakness as defined by Steven
Levitsky and Maria Victoria Murillo.®® A central argument of their work has been that a
major cause of Argentina’s underperformance has been “persistent and widespread
institutional instability.”®® Levitsky and Murillo have developed the concept of
institutional strength (and its opposite institutional weakness) to redefine existing theories
about the design and effects of institutional weakness so that they are useful to the
majority of countries.®®’ In their work, they define institutional strength along two
dimensions: enforcement and stability. In their 2005 book, they define enforcement as

“the degree to which the rules that exist on paper are complied with in practice” and

%5 Ibid.

885 | _evitsky, Steven, and Maria Victoria Murillo. 2005. Conclusion. In Argentine Democracy: The Politics
of Institutional Weakness edited by S. Levitsky and M. V. Murillo. University Park, PA: The Pennsylvania
State University., p. 271.

886 | evitsky, Steven, and Maria Victoria Murillo. 2005. Building Castles in the Sand? The Politics of
Institutional Weakness in Argentina. In Argentine Democracy: The Politics of Institutional Weakness,
edited by S. Levitsky and M. V. Murillo. University Park, PA: The Pennsylvania State University., p. 21.
887 _evitsky, Steven, and Maria Victoria Murillo. 2009. Variation in Institutional Strength. American
Review of Political Science 12:115-133., p. 116.
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stability as “the degree to which rules survive minor fluctuations in the distribution of

power and preferences” (i.e. changes in political leadership).®®

This dissertation has not directly examined the question of whether the institution of
property rights as it came to be defined in the 1949 constitution is a cause of Argentina’s
underperformance. NIE suggests that the institution of property rights is linked to long-
term economic performance because it reduces uncertainty and provides the right
incentives. As a political institution, using Levitsky and Murillo’s definition, the
institution of property rights represents the rules and procedures that “constrain and
enable political behavior.”®® Therefore, it is logical that a weak institution of property
rights may not constrain or enable political behavior in a way that provides stability and
reduces uncertainty. However, to reach this conclusion empirically requires additional

research as will be further examined in the last section of this chapter.

The case examined in this dissertation is one of institutional change. To understand
institutional change both the de jure and de facto characteristics must be directly
examined. Institutions like property rights are extremely dependent on actor’s perceptions
of the formula for prosperity, socioeconomic conditions, and the bureaucratic capacity to
implement policies in support of the institution of private property rights. Since actors do
not always have control over the results of the institutions they design, there are often

unintended consequences that may affect the characteristics of the institution.

888 | _evitsky, Steven, and Marifa Victoria Murillo. 2005. Introduction. In Argentine Democracy: The Politics
of Institutional Weakness, edited by S. Levitsky and M. V. Murillo. University Park, PA: The Pennsylvania
State University., p. 2.

889 | evitsky, and Murillo. Variation in Institutional Strength., p. 117.
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From this research it is clear that there was no predetermined path or critical juncture that
precluded other paths. In the previous chapters, we find that at times the institution of
property rights changed through layering of conditions. Perceptions about colonization or
railway development led to incremental reforms that were enacted within the constraints
of a weak bureaucracy and socioeconomic instability. Colonization policy was dominated
with actions to curb land speculation and prevent fraud. Ironically, this was in contrast to
what political actors and the courts did in the U.S. where a claim was honored even if
there was only minimal compliance with the various conditions of the laws.®* At other
times, the institution was converted to serve a new purpose or displaced with state-
ownership by revoking claims. In the 1920s and 1930s as political actors were trying to
solve socioeconomic problems the institution of private property rights was allowed to
drift. Rural and urban instability had placed stresses on the political actors, who reacted
with various policy changes such as rent freezes. Retroactive urban and rural rent freezes
reduced an owner’s right to benefit from his or her property for the social good. This
policy choice was made to solve an immediate social/political crisis. Yet, it was a
retroactive change in contract terms that raised the level of uncertainty among all actors
of the enforcement of the institution.®* By 1935, the institution of private property rights
had changed. In the 1930s, the institution of private property rights was weakened in
response to social instability. The conservatives in the 1930s did not seek to directly

weaken the institution of private property rights. However, their actions which coincided

8% Merk., p.xxiii.

%! The legal definition for this type of change is found in the “theory of imprévision’ or theory of
unpredictability, which had been rejected by Vélez Sarsfield in the Civil Code. The theory allows debtors
to receive relief because of an unforeseen event. See Berensztein, and Spector., p. 333.
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with the rapid industrialization of Argentina meant that de facto the institution of
property rights was supporting a new economic model that was conditioned on

governmental intervention.

The de facto conditions of the institution of property rights were already grounded in a
social or public good definition when Perén assumed partial power de facto as part of the
military dictatorship of 1943-46 and de jure when he was elected in 1946. It is what
happened in the 1930s and 1940s that enabled Perdn to change other institutions, such as

the constitution and the rules of labor, among others.

This dissertation has found that the conclusion that 1948/49 was a big bang can only be
reached if one only examines the intentional acts to change the formal institution of
property rights. One finds that Argentina legislators had enacted very few reforms of the
Civil Code and there had only been modest attempts to reform the constitution.®*? A
reform of the expropriation law in 1948 of a law originally enacted in 1866 seems
revolutionary without examining the intervening changes. It suggests that a single party
or leader can have extraordinary power. Yet, both laws were a direct result of railroad
policy. Law 189/1866 was enacted to provide a framework for building the railways and
Law 13624/1948 was enacted to avoid ever having to pay as much as was paid to take

over the collapsed foreign railroads in 1946 and 1947.

%92 The enactment of the 1949 constitution did appear to make it easier in subsequent periods for
constitutional reform.
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What happened de facto as a result of an evolutionary process must be taken into account.
Throughout the course of this study we have seen evolution at work. Railways were
central to the formula of prosperity derived from Alberdi. Actors tested different models
and configurations to achieve the expansion of railways, including mixtures of private
and public investment and control. There was a general perception among national
political actors that the role of the national government in railway development should be
direct. A similar perception was prevalent for mining rights. However, in both cases the
incremental processes of reforms were conditions by the social/political problems of the

national-provincial conflict and a limited bureaucratic capacity.

Petroleum development after the discovery of petroleum in Comodoro Rivadavia was
similar to railway development with some adaptations. These prior adaptations made
possible changes that seem radical. In 1922, Argentina was the first country outside of the
Soviet Union to have a fully-integrated state-controlled enterprise for exploiting
petroleum. This enterprise was not a monopoly and did not ban private exploitation of
petroleum. Yet, this action demonstrates a transition in the role of state-ownership.
Argentina was a country controlled by political and economic actors that were among the
strongest proponents of international trade. It is not sufficient to say that economic
nationalism led to this outcome. The paradox cannot be understood without the lessons

learned from the railroads, and what has been examined in this dissertation.

In summary, property rights were redefined as a result of changes in colonization,

railway, and petroleum policies—not because of changes in a ‘property rights’ policy.
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This indirect relationship makes explaining institutional change all of the more
complicated. This research confirms that there were multiple events that had the

cumulative effect of redefining the institution of property rights.

The remaining sections of this chapter are organized thematically to highlight the
theoretical contributions, the Argentine case, and to place the Argentine case in

comparative perspective.

9.1 THEORETICAL CONTRIBUTIONS TO THE STUDY OF INSTITUTIONAL CHANGE
Despite the importance of the institution of property rights the actual process by which

the institution is changed has received relatively little consideration.®*® Research on the
institution of property rights has been hindered because 1) it has been dominated by
approaches that focus on explaining why private property rights emerged and 2) theories
to explain incremental change have been underdeveloped. The existing focus on
explaining the origins of private property rights fails to explain why property rights are
undermined or eroded. Incremental institutional change intuitively makes sense but
current theory cannot explain one type of change over another. To date, the approaches
used have been dominated by NIE, and have been devoid of the social dimensions of
private property rights. Instead they have emphasized efficiency arguments based on the
material dimensions of property rights. These approaches have left significant gaps in

understanding.

8% |_ibecap. Contracting for Property Rights., p. 2.
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Study of Property Rights
The literature on property rights has overlooked the relationship of social conditions and

governmental capacity to the institution of property rights.

Intentional Versus Unintentional Change

In the literature there are two basic ways to explain institutional change. The first
advances the premise that the origins and evolution of institutions are unintentional or
evolutionary. The second argues that institutions are intentionally designed and changed
by actors to serve their interests (or preferences). The case examined in this dissertation
confirms that the origin of private property rights in the 1853 constitution was
intentionally determined. It reflected the preferences of the founding fathers for an
institutional design based on the ideas of the enlightenment. However, the process of

institutional change was at times intentional and at times unintentional.

This unintentional versus intentional debate has limited the advancement of institutional
theory. The 2009 Summer Newsletter for Comparative Politics, dedicated to a dialogue
about getting the various concepts with which we work as political scientists right
included a contribution about ‘new institutionalism.” Gregory Kasza was dismissive of
new institutionalism as being nothing more than rational choice theory’s rediscovery of
institutions.®* This characterization is not particularly useful, but it reflects the challenge
for the study of institutions. Is the concept of institutions in the discipline, as Kasza
suggests, dominated by rational choice because of the need to explain intentions? | agree
with Kasza that the intentional bias of positivist theory cannot explain all institutional

change. The study of institutions must include options for both intentional and

6% Kasza, Gregory. 2009. Thew New Institutionalism. Newsletter of The Organized Section in Comparative
Politics of the American Political Science Association 20 (2):5-6.
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unintentional change. Furthermore, it must recognize that there is a variation in the de

jure and de facto conditions of institutions that govern economic and political life.

As discussed in Chapter Two, rationalist approaches assume that actors have control over
the effects of the decisions they make and that they can guess what will happen and make
rational decisions. These approaches have ignored cognitive limitations and unintended
consequences of decisions. Elinor Ostrom makes a clear argument for incrementalism
when she wrote about rules to make changes in common property rights: “one must
recognize that policies involving rule changes must be viewed as experiments.”** Those
that argue that change is unintentional construct models that are based on a market-based
approach or survival of the fittest approach. ®*® This bias explains North’s conclusion that
private property rights emerged in Western Europe when land was scarce, as a way to
solve an efficiency problem. Yet, it is clear in the case of Argentina and other new world
countries that private property rights were introduced when land was abundant because of

the social and economic dimensions of property rights.

My research confirms that private property rights in Argentina (in 1853) were
intentionally designed by the founding fathers to emulate the political and economic
model of the United States. Thereafter, a slow, incremental process of institutional
change occurred. There was a layering of de jure conditions that produced unintended

consequences in the de facto conditions. The institution of property rights evolved as a

8% Ostrom., p. 255.
8% Hall, Peter A., and Rosemary C.R. Taylor. 1996. Political Science and the Three New Institutionalisms.
Political Studies 44:936-957.
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result of changes in policy decisions about colonization and immigration, economic

productivity, social stability, or economic nationalism.

Just examining the outcome, and defining it as intentional prevents a full and accurate
explanation. The intentional actions to limit private property rights, such as the
nationalization of the railways or the establishment of a state-owned petroleum industry
have tended to dominate in the literature as proof of the weakness of the institution of
private property. Yet, the railways were nationalized with the agreement of their owners
at predetermined rates established in law when their concessions were scheduled to end.
Petroleum, in spite, of the extraordinary political power of Perdn was not nationalized.

Approaches that skip to the outcome miss the mark.

Institutional origins and change are a result of both intentional and unintentional forces.
Any approach to studying institutional change must be able to incorporate the
possibilities of intentional and unintentional actions.

Bringing Back the Socio-Political Conditions of Property Rights

The ‘rights’ part of property rights cannot be divorced from any analysis of property
rights. Yet, for the most part, modern literature studying property rights has ignored the
social/political dimension of property rights (‘rights’). In Argentina, the politics of
property rights in the early years of the country’s history was directly related to

social/political and economic objectives.
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As an institution, the concept of property rights in the economics literature is limited to
the ends rather than the means. Efficiency theories predict institutional change when the
net gains exceed the costs fail to explain the evolution of property rights. North’s early
models have been quantitatively disproved, and in this dissertation qualitatively
disproved. The assumptions that economists need to make in order to fit their models
distort reality to such a degree that the predictions become meaningless. In Davis and
North’s 1971 work on land policy and American agriculture, the social conditions of
property rights were dismissed. They accepted that those acts passed to institute a
Jeffersonian democracy of small landholders cannot be predicted by their model, and
fitted the existence of altruistic support for distributing public land to be about
responding to the electorate.®” Although a rather dated work, this approach has had a
lasting effect on theory development and research. However, it cannot explain
institutional arrangements that embody private property rights for the small landholder in

the absence of an electorate demanding such rights.

The research conducted for this dissertation finds that many of the incremental decisions
and policy changes were made due to the social/political objectives of property rights
rather than solely the material benefits. Concerns about fraud and abuse were made
because of the social/justice problems fraud created. Decisions that hindered the passage
of the mining code or petroleum legal framework were because of the social/political
dimensions of property rights and the rights of the provinces. Politics mattered, and this
dissertation makes an important contribution by bringing back the social/political

dimensions to the study of property rights.

%7 Davis, and North., p. 87.
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Institutional Theory

The theoretical framework developed by Streeck and Thelen and their collaborators
offers a useful starting point for explaining incremental change. However, it is not
complete and could not be used as is for the study of the institution of property rights in
Argentina. Among the reasons for why this framework could not be applied without
modifications is that it does not adequately specify the concepts of de jure (formal) and
de facto (real). The institutions that are studied in the Streeck and Thelen volume are
primarily in advanced political economies and democracies. Levitsky and Murillo argue
that assumptions about institutional strength developed with cases from advanced
economies cannot be easily transferred to the Latin American context.®® As discussed in
the early chapters of the dissertation, my own line of thinking is that this fact is one
reason that the Streeck and Thelen assumption that institutional change emanates from
the gaps between the ideal (formal) and real patterns is too great of a leap of logic for the
Argentine case. They accept that there are cognitive limits but do not specifically assess
the bureaucratic or administrative capabilities of rule makers. Levitsky and Murillo make
a useful contribution by arguing there is a greater likelihood that weakly enforced

institutions coincide with limited bureaucratic capacity.

This dissertation proposes an alternative framework with two parts. The first part
explains change in the de jure conditions of the institution of property rights by
understanding shifts in the perceptions of actors of the dominant “formula for prosperity,’

the status of socioeconomic conditions, and bureaucratic capacity. This part of the

8% | evitsky, and Murillo. Conclusion., p. 271.
8% | evitsky, and Murillo. Variation in Institutional Strength., p. 121-124.
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framework concedes that policy choices are intentional. However, the result of a
particular policy may have unintentional effects on the institution of property rights. This
part of framework explains why a particular incremental change, using the five types of
incremental institutional change as outlined in the Streeck and Thelen volume. Table 9.1

summarizes the conditions associated with each type of incremental institutional change.

Consequently, the second part addresses this problem by explicitly recognizing that de
jure and de facto conditions of the institution of property rights are affected differently.
For the de jure conditions, the perception of political actors is the variable with the most
influence. As the perceptions change in the face of socio-economic conditions, the actors
make different choices that will in turn affect the institution. In contrast, de facto
conditions are largely susceptible to the consequences of the de jure changes, often

influenced by bureaucratic capacity and the law of limited cognitive ability.

As outlined in this dissertation, policies affect institutions in a variety of ways.
Consequently, to explain institutional choices and change it becomes essential to
understand the relationship of policies to the respective institution. In the case of a new
world country like Argentina or the United States, the institution of property rights was
inextricably linked to immigration policies, and policies that regulated the distribution of
public land and land tenure. Also, in these countries railway development and petroleum

exploitation were linked to definitions of property.
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Table 9.1: Incremental Institutional Change Framework

Status of Formula for Prosperity .
During: Bureaucratic
Type . — Socioeconomic Conditions Capacity
Period of Transition (perception of)
Consensus
Part 1: de jure conditions
General stability, or either social
Layering Insufficient Not likely* or economic instability (but not Strong or weak
both)
Social or economic instability Weak
Conversion Insufficient Insufficient Gaining strendh
Social and economic instability g g
or strong
D|sp‘Iacement (retur to Insufficient Insufficient Social and economic instability Weak
previous)
Drift N/A Failure Social and/or economic instability | Gaining strength
Exhaustion Failure Failure Social and economic instability Weak
Part 2: de facto conditions
Unintended - - . - .
consequences Insufficient Insufficient Social and/or economic instability | Weak
Reinforcement of de facto . .
with de jure changes Success Not likely General stability Strong

*Not likely is indicated when it is not probable that the particular type of change would happen during a period of
transition.

This framework has been applied chronologically throughout this dissertation. In the next
section, | summarize its application by policy type to the case of the institution of

property rights in Argentina.

9.2. ASTORY OF INCREMENTAL CHANGE: THE EVOLUTION OF PROPERTY
RIGHTS IN ARGENTINA

Political science research on the evolution of property rights in Argentina is nearly non-
existent. The research that exists utilizes a historical or sociological perspective, and is

focused either on a particular province or an abbreviated time period.’

700 Carl Taylors’ study published in 1948 was reviewed and quoted by Argentine economists studying their
own economy and advocating for policies the late 1940s. Another historical work is Jeremy Adelman’s
study that compared frontier development of Argentina and Canada (but it ended in 1914).
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This gap is startling. The institution of property rights is considered one of the minimal
institutions necessary for sustained economic performance.” In the case of Argentina—a
country that was once among the richest countries in the world and remains a G-20
member in 2009—understanding why economic performance has declined or fallen short
of potential is an unsolved puzzle. Indeed for Argentine society, the decline the country

experienced in the twentieth century remains a debated question of interest.

This dissertation contributes a missing piece to the Argentine puzzle by tracing the
evolution of the institution of property rights in Argentina from 1853 until 1949, when
property was redefined as having a social function.” Although about a provision in a
short-lived constitution, this research question matters. In a recent Latino Barometer, only
25 percent of respondents in Argentina agreed in 2008 that private property is protected
when the regional average is 45 percent. Only Paraguay had a lower percentage of the
population believing property was protected.’ Both the World Bank and Heritage
Foundation rank property rights in Argentina below most Latin American countries.”®
Furthermore, North’s theoretical explanation of Spanish colonialism cannot predict why
Argentina would rank lower in 2009 than nearly every other former Spanish colony in the

protection of private property rights.” There were only 16 (out of 179) countries that

L Wwilliamson.

702 For a discussion of historical explanation, see Mahoney, James, Erin Kimball, and Kendra L. Koivu.
2009. The Logic of Historical Explanation in the Social Sciences. Comparative Political Studies 42
(1):114-146.

%% See ,2009. Informe 2008 (Annual Survey) Corporacion Latinobarémetro, November 2008 [cited
10/12/2009 2009]. Available from
http://www.latinobarometro.org/docs/INFORME_LATINOBAROMETRO_2008.pdf., p. 94.

704 See Doing Business (World Bank) and Index of Economic Freedom: 2009 (Heritage Foundation).
"% Index of Economic Freedom: 2009, Heritage Foundation. [Accessed 3/1/2009:
http://www.heritage.org/Index/country.cfm?id=argentinal.
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were scored lower than Argentina by the Heritage Foundation. These were some of the
most isolated and non-democratic countries in the world, such as Burma, North Korea,

and Zimbabwe. In Latin America, only Venezuela and Cuba ranked lower.

To explain the changes in the institution of property rights in Argentina requires
understanding colonization, railways, and petroleum policy. Each affected the institution
of property rights. Colonization policy had a direct relationship to land rights, and in
particular the de facto conditions of property rights as measured by how broadly property
was held. Railway and petroleum policy were the most vivid examples of the tug between

state and private ownership.

The Search for Prosperity
At the macro-level, policy reforms were enacted for the purpose of achieving the

dominant formula for prosperity. From 1853 until approximately 1918, policy reforms
were passed to achieve the Alberdian goal of settling the vast territory with hard-working
immigrants. From 1918 until the mid-1940s, political actors used public policy to quell
social instability in the urban areas (primarily in the metropolitan area of Buenos Aires)
and survive economic crises. During the remaining years of the decade of the 1940s,
policy reforms were directed towards perceived weaknesses in the domestic economic

system—representing a slow shift towards economic nationalism.

Once we understand why each reform was made, we can assemble an argument that

explains the overall evolutionary process. The previous chapters were organized
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chronological. In this chapter, | examine the twists and turns of each of these major
policy areas.

Institutional Layering, Conversion, and Drift: Colonization and Tenants

The process of reforming colonization and later tenant policies affected property rights
differently over time, according to the perception of success at the particular moment,
socioeconomic conditions, and bureaucratic capacity. The story of colonization is one of

incremental institutional change.

Between 1853 and 1870, political actors designed the de jure conditions of the institution
of property right to emulate the U.S. model. The 1866 Expropriation law and the 1869
Civil Code upheld private property rights. At the same time, political actors introduced
provisions for public land laws to curb land speculation. Some of these early actions were
criticized by Nicolas Avellaneda, who would become president and the main proponent
for colonization of public lands. The criticism levied was that these early actions
sanctioned the insecurity of property. For this period, de jure conditions of property
rights were consistently upheld and the de facto conditions marginally improved as

political actors sought to reinstate security of private property rights.

The next twenty years (1870-1890), Argentine political actors enacted landmark
legislation to settle the frontier. The 1876 Immigration and Colonization Act (Law
817/1876) offered immigrants incentives to travel from their home countries and settle in
agricultural colonies in the national territories. This legislation was designed to fulfill

Juan Bautista Alberdi’s principle: ‘to govern is to populate’ and Avellaneda’s interest in
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distributing public lands to private owners.” The reaction to events during the colonial
and post-colonial period led actors to include various conditions in colonization policy.
Many of these conditions were similar in the United States. The method of enforcement
was different. In the end, the procedures as applied in Argentina were inefficient in how
they privatized public lands.” They curtailed or modified de jure conditions, and by
increasing uncertainty failed to achieve their desired goal of settling the frontier. This
meant that the ultimate goal of populating the country and transferring public lands was

hindered. The ‘why’ is not a simple path dependent argument.

The process of layering or renegotiating characteristics of property rights would continue
with 1882 Land Sales Law and the two 1884 laws (Homestead and Preemption Acts).
None of these laws were overt attack on the institution of property rights. The protection
of private property was considered untouchable except for circumstances of the public
good and then with due process and compensation. Rather the change was through
layering. The 1882 land sales law was about adding new institutional arrangements to
make livestock farmers eligible for the benefits that had been denied in the 1876 law.
This provided an opportunity to expand the number of eligible owners as much of the
land in the national territories was much more suitable to livestock agriculture. As a type
of institutional change, layering is about the potential for change as new conditions are
added as a partial renegotiation. It matters how the policy reform is implemented. This
dissertation adds to the concept of institutional layering the importance and relevance of

bureaucratic capacity for implementing the new conditions. Since Thelen’s work has

"% Floria, and Garcia Belsunce., p. 137.
707 Berensztein, and Spector., p. 336.
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been mostly on Germany the absence of bureaucratic capacity to effect change their
layering of new conditions was not a particular problem. Yet, for the Argentine case we

find it was extremely important.

The 1890s financial and banking crisis nearly caused a revolution in Argentina. It
stressed the political and economic system, and challenged the formula for prosperity.
The resurgence after this near collapse contributed to making Argentina among the
wealthiest countries. There was an active land-market in the provinces, more property
owners, and private property was the institutional structure to consolidate success. The
1902 Land Act reinstated some of the lost protections of private property rights that had
been undermined in earlier acts. Yet, the 1902 Land Act also represented a conversion of
colonization to be about getting land as quickly (no matter how) occupied by people. The
result was a series of incentives for the government to transfer land on a short-term basis

through leases.

Thereafter, property rights went through a period of transition—during which change in
both directions on the continuum was possible. On one hand, the opening up of the
political process offered the promise of de facto private property rights being
strengthened. On the other hand, the purpose of colonization was redefined to be for the
good of an agrarian policy seeking rural stability. An unintentional consequence was the
continued enactment of policies that made it easier to lease land rather than transfer land
to small family farmers. The policy decisions taken during this period enabled the

expansion of a tenant class. Tenants would be subject to uncertainty in rights of
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possession and protection of their use of the land. So, while the total number of
individuals who had a right to use land increased—rights to benefit and transfer were
limited. The consequence was for the first time, rights to use were separated from the

rights to transfer and benefit.

In 1917, a new Homestead Law was passed (Law 10284/1917) in response to many of the
same problems as the previous reforms, such as the endurance of the latifundio, and
relative stagnation in the population and productivity of the territories. The Law went
further than the 1884 or 1902 laws to expand land ownership by granting the right to any
citizen or person who could be naturalized to request a claim of any vacant public land of
20-200 hectares as long as he or she was not the owner of the contiguous piece of land.™®
Current occupants of public lands (before 1916) would have the same rights. A reaction
to social unrest, the reform was to benefit poor farmers. Colonization had been

redefined/converted for a new purpose.

During World War | and in its aftermath, Argentina’s formula for prosperity was
threatened from reduced immigration, imports, and exports. Focused on these problems,
by neglect, policies to solve one problem—social instability of tenants—caused a drift in
protection of private property. A series of bills were introduced between 1918 and 1920
to address the problems of rural and urban tenants. A rural tenant law (Law 11170/1921),
applicable across the nation, established a mandatory term of the lease (four years),

reducing an owner’s right to transfer. Law 11157/1921 froze urban rent prices

"% This had been perceived as a problem in the United States, but there was little effort to ensure
compliance with this condition.
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(retroactively at 1920 levels), and placed a temporary (two year) hold on urban evictions
for lack of payment. This law was also applicable across the nation, and was twice
considered by the Supreme Court. The first time it was upheld and the second time it was
overturned. The retroactive adjustment of rents and the freezing of rents would be
repeated during bad economic times in the early 1930s and in the mid-1940s. The
legislation reduced the rights of the owner to benefit from and transfer his property, and
established the role of the government as the guarantor of the social good of the landlord
— tenant relationship. The modification of the Civil Code (Law 11156/1921) was the first
serious change of a code that had been passed in 1869. The articles that were reformed
were focused on the conditions of contracts that conceded on a temporary basis the rights

of use of property from the owner to renter.

These laws had the effect of limiting the rights of the private owners and providing the
government new authorities. This trend of limiting the rights of owners for the social
good would continue once the Congress was reinstated in 1932. The 1932 legislature
began considering bills that had been suspended and passed significant legislation that
reformed land rights.” However, what was considered was not really anything new.
Deputy Miguel Angel Carcano (Cordoba)™ the representative of the Agrarian Committee
noted that the most relevant antecedents were a legislation introduced in the Chamber of

Deputies in 1922, and in the Senate in 1925, among others.”™* Law 11627/1932 expanded

7% Other significant legislation included the organic law for Yacimientos Petroliferos Fiscales, the state-
owned oil company.

"0 He was the author of several studies on public lands, including Carcano, Miguel A. (1918). Evolucién
historica del regimen de la tierra pablica 1810-1916. Buenos Aires: Mendesky y a. Sabourin e hijos. This
was a reference in several studies and accounts during the 1920s and 1930s. Carcano would become the
Minister of Agriculture under President Justo

"1 CD, 28 September 1932, Tomo VI, p. 912.
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protections for tenants regardless of the lot size; extended the minimum lease term to 5
years (from 4 years); established obligatory written contracts; and removed restrictions
on the type of land usage. Again, the characteristics of private property rights drifted for

the public good.

By the mid-1930s, the unintended rural tenant class had become permanent. The country
had survived the Great Depression, but would ultimately suffer again with the outbreak of
World War 1l. As had been the case after World War | and the start of the Great
Depression, in 1946 the Argentine Congress passed emergency measures to freeze rents
and protect tenants. Law 11627, enacted in 1932 would eventually be modified in 1948
by Law 13246 that consolidated and nullified five incremental reforms of prior years. The
continued drifting of protections for private property rights resulted in a new perspective

about private property rights.

Table 9.2 summarizes the key colonization and land policy changes that had varying
degrees of impact on the institution of property rights. The data for the qualitative
categorization of each of the independent variables are presented in the empirical
chapters. Briefly, the perceptions of the elites of the formula for prosperity are assessed
based on political discourse in the respective legislative chambers, the press,
associational journals, and presidential documents. Social stability is measured by the
absence of strikes or mass demonstrations and relative robust levels of immigration and
low levels of emigration. Economic stability is measured by a generally favorable export

ratio and stability in the financial sector. Finally, bureaucratic capacity is perhaps the
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most difficult to measure. In this historical case the measures used are the perceptions of

political actors in their analysis of bureaucratic capacity, the stability in the

organizational structure, and the quality of the reports produced by the respective

bureaucratic units.

Table 9.2: Major Colonization/Tenant Reforms and institutional Change in Argentina, 1853-

1949
Reform/Change Conditions Kind of Outcome for Property
Institutional Rights
Change
Law 817/1876: -Formula of Prosperity Success Limited de jure Neutral
Immigration & -General Socioeconomic Stability change
Colonization Act

-Weak Bureaucratic Capacity

Law 1265/1882: Land  -Insufficient Colonization Layering Reduced protections of
Sales and Division of _General Socioeconomic Stability private property
National Territories -Weak Bureaucratic Capacity
Law 1501/1884: -Insufficient Colonization Layering Provided for revocation
Homestead Act -General Socioeconomic Stability of claims
-Weak Bureaucratic Capacity
Law 1552/1884: Pre- -Insufficient Colonization Layering Added common law
emption Act -General Socioeconomic Stability prescriptions for
-Weak Bureaucratic Capacity possession
Law 2875/1891: -Failure of Formula for Prosperity Displacement Revoked land

-Socioeconomic Crisis (Rural uprisings)
-Weak Bureaucratic Capacity

(return to public
control)

claims/returned land to
public control

Law 4167/1902: Land
Act that improved
registration/titing and
increased leasing of

-Insufficient Colonization
-Social Instability (strikes)
-Weak Bureaucratic Capacity

Conversion (for
productivity and
social stability)

Shifted public land policy
to be focused on
expanding private use
through leases

public lands
Regulations of Law -Insufficient Colonization Layering (reduce Added conditions that
4167/1903 and 1905 -General Socioeconomic Stability fraud) had been removed in
-Weak Bureaucratic Capacity 1902
Law 10284/1917: -Success of new Formula for Prosperity ~ Conversion (from Increased protections of
Homestead Act Re- -Socioeconomic Crisis (Rural and Urban Immigrant Specific  private property
write strkies) to include
-Stronger Bureaucratic Capacity Argentines for
purpose of social
stability)
Law 11156/1921: -Failure of Formula for Prosperity Drift (neglect of Restricted right to benefit
Modifications to Civil -Socioeconomic instability private property of owners
Code and Law rights)

11157/1921: Rent
Freezes

-Stronger Bureaucratic Capacity
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Table 9.2: Major Colonization/Tenant Reforms and institutional Change in Argentina, 1853-

1949

Law 11627/1932: Rent  -Failure of Formula for Prosperity Drift (neglect of Restricted right to benefit
freezes -Socioeconomic Instability private property of owners

-Stronger Bureaucratic Capacity rights)
Law 12636/1940: -Insufficient Success National Provided basis for
Creation of National -Socioeconomic stability (relative) government effects ~ expansion of private
Colonization de jure changes ownership

-Stronger Bureaucratic Capacity

Commission (without much

opposition)
Laws 12842, 12890, -Insufficient Success Drift (neglect of Restricted right to benefit
12926/1946: -Socioeconomic |nstabi|ity private property of owners
Retroactive Rent -Stronger Bureaucratic Capacity rights)
Adjustments
Law 13246/1948: -New Formula for Prospetity National Continued to undermined
Tenant and -General socioeconomic stability government effects  private property for the
Sharecropping Stronger Bureaucratic Capacity de jure changes social good
Contracts

The chronology confirms that during the early years in most cases property rights
evolved due to layering. However, there were some points when policy reforms displaced
private property rights, other times that they converted the institution of property rights

for new purposes, and yet others when private property rights were allowed to drift.

Actors believed that colonization was central to achieving the formula for prosperity. Yet,
there were practical challenges to settling the frontier. Political actors enacted various
laws and policies to promote colonization in the national territories and the provinces.
This dissertation has used the diffusion of property ownership as one of the measures of
de facto property rights. Unfortunately, there are incomplete data. The data suggest that
there were more mixed results, with some success in some provinces. For example,
during the early years, colonization in Santa Fe produced the desired outcome of creating

small family farms and increasing productivity. For example, in 1875 there were only
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78,000 hectares of wheat production. By 1895 this had increased to 1 million hectares.”?
Yet, this did not seem to be sustained as per the 1937 data that showed an increase in the

number of tenants (see Figure 8.2).

Contrary to what may typically be believed about the province of Buenos Aires,
longitudinal data available suggest that the rate of change in the number of property
owners was higher between 1900 and 1930 than 1930 and 1960. For those counties with
data, the average increases were: 1900 to 1930, 348 percent; and 1930 to 1960, 268

percent.”

Most data suggest that if considering the role of colonization in the national territories
that ownership changed, but not to the desired levels. The rise of tenants (both rural and

urban) threatened the formula for prosperity, and transformed the politics of Argentina.

Institutional Layering, Displacement and Conversion: Collapse of Foreign-Owned Railways
in Argentina

This dissertation has traced the politics and polices related to railway development and
petroleum. It is necessary to understand both in order to explain the evolutionary
trajectory of the institution of property rights. In the case of the railways, their
construction, expansion, and ownership were among the highest of priorities to achieve
the formula for prosperity, first to support agricultural development and land settlement
then industrialization. The de jure private conditions of the institution of property rights

were upheld in 1866 when the expropriation law was passed to enable the construction of

"2 Gallo., p. 13.
3 Zemborain, Saturnino M. 1973. La Verdad Sobre la Propiedad de la Tierra en la Argentina. Buenos
Aires: Instituto de Estudios Econémicos de la Sociedad Rural Argentina., p. 52.
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railways. In contrast, the 1948 Expropriation Law undermined private property rights
because of the high cost of buying back railways in 1946/47. The experience of railway
development also affected the perceptions of actors of what options they had available to

them whether related to petroleum development or industrial development.

Figure 9.1: Timeline of Railway Development, 1853-1949

Period 1: 1853- Period 2: 1870- Period 3: Period 4: 1892- Period 5: 1946-
1870 1888 Reducing 1890/91 1946 1949 Nationalized
Defining the the Role of the Guarantees National Exploitation

Role of the Provinces and alted andthen  YRegulation &

National Railway re-instated Subsidized Private

Government Guarantees Ownership

Figure 9.1 presents a timeline for the major phases of railway development in Argentina.
The underlying political problem of the unresolved balance between national and
provincial jurisdiction blocked early actions, and increased uncertainty. The national
government would eventually eliminate the role of the provincial governments by its

actions to provide profit guarantees to railway companies.

The financial and banking crisis of 1890 displaced private ownership (albeit temporarily).
Even the Buenos Aires Herald (the English-language newspaper) warned that the British
companies had to change their way of doing business. In the end, the railways were not
nationalized. This decision can be explained by the general perception among political

actors—even those in favor of government intervention—that the national government
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lacked the bureaucratic capacity to administer the railways and achieve the formula for

prosperity. "

The railways under foreign private control remained controversial. There were always
concerns about the level of service, fares, and compliance with the various regulations
that had been established. ™ That these concerns were elevated at the same time that
provincial lines were being privatized (through their sale) was a paradox.”® However, as
outlined there were few other choices. By the 1940s, this condition had changed. The
collapse of the private (and foreign) railways was a political/social crisis, with the
government intervention being the only solution. The view was that foreign-owners could
not be relied upon for Argentina’s future economic prosperity. The experience of

petroleum development had confirmed this.

The de jure changes in the ownership and control of railways are analyzed utilizing this
dissertations framework in Table 9.3. The kind of incremental institutional change varied
according to changing conditions. As the framework predicts, layering is the most
common type of institutional change. The 1890 financial and banking crisis had the
potential of creating a break from the past as had occurred in 1853. The push for a
revolutionary change did not come from above or below. In the end, weak bureaucratic

capacity prevented a complete governmental takeover. This is in contrast to 1948 when

™% This is stated often by the Deputies throughout the period. This statement is based on a discussion by
Deputy Castafio about railway guarantees during the 1891 debates. CD (13 July 1891), Vol. I, p. 281.

> Deputy Magnasco asked a rhetorical question about whether the companies had lived up to the
requirements. CD (11 September 1891), Vol. I, p. 659.

"8 |_ewis. British Railways in Argentina: 1857-1914: A Case Study of Foreign Investment., p. 145. [actual
quote: Denationalization, therefore, should not be confused with the general surrender of the interests of the
state in railway affairs. Paradoxically, the demise of the government railway holding was associated with
an increased scope and effectiveness of official scrutiny of the private sector.]
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railway management could be successfully assumed by the national government because
with social stability, an improved bureaucratic capacity (or at least the perception of), and
a new formula of prosperity, the Perén government had the potential power that had not

existed the previous times that the foreign-controlled railways faced problems (i.e. in the

1890s and 1907).

Table 9.3: Major Railway Reforms and institutional Change in Argentina, 1853-1949

Reform/Change Conditions Kind of Outcome for Property
Institutional  Rights
Change
Law 583/1872 and -Insufficient Railway Development Layering Usurping provincial role/
633/1873: National -General Socioeconomic Stabmty increased pUb'lC
Jurisdiction over Railways -Weak Bureaucratic Capacity ownership
constructed with National
Government guarantees
Law 2265/1888: Railway -Insufficient Railway Development Layering Usurping provincial
Guarantees for Expanding  .General Socioeconomic Stability role/expanding private
Private Construction and -Weak Bureaucratic Capacity ownership
Exploitation
Law 2873/1891: -Failure of Formula for Prosperity Near Threatening (temporarily)
Suspension of Railway -Socioeconomic Crisis (British institutional private ownership
Guarantees and General railways blamed as the cause) exhaustion
Railway Law
Divestment of state-owned  -Insufficient success Displacement  Eliminating public
railways begins in 1890s -Socioeconomic Crisis (of public ownership
-Weak Bureaucratic Capacity ownership)
Law 3350/1895: Approval of  -Insufficient success Layering Validating private
10 Railway Concessions -Return of economic stability ownership
with Guarantees -Weak Bureaucratic Capacity
Law 3896/1899: -Insufficient Success Layering New organization added
Governmental Corporation  .General Socioeconomic Stability to regulate private
to Administer National -Weak Bureaucratic Capacity owners.
(Private) Railways
Law 5315/1907: “Mitre” -Insufficient Success Conversion Validating private
Eliminated guarantees and  -Global economic crisis (Not linked ~ (new system  ownership, but regulated
replaced with duty-free to railways) of profit profits
imports; Govemnment -Improving Bureaucratic Capacity of ~ regulation for
taxation Railway Administration social good)
Foreign railway owners -Success of new Formula for National From private to public
compensated by Prosperity government ownership
governmental purchase -Social stability able to effect
(1947) -Stronger Bureaucratic Capacity de jure
changes
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The research conducted for this dissertation finds that heighted political concern and
popular distrust of foreign operation of the railways did not begin with Perdn. There was
a persistent elite and popular apprehension; however, foreign ownership of the rails
provided the only means for achieving the formula for prosperity because of the weak
bureaucratic capacity.

Emergence of Petroleum and the State-Owned Enterprise

Carl E. Soleberg has argued that petroleum altered the trajectory of political and
economic history in Argentina. Argentina was the first country outside of the Soviet
Union to form a vertically-integrated state-owned petroleum industry.”’ This is a rather
surprising outcome given that the creation of the enterprise began with actions taken by
proponents of liberal economics and validated in the 1930s by these same actors.
Therefore, why this happened becomes more of a puzzle. Private property rights were
eroded by political and economic actors who were ideologically in favor of private

property rights.

Until the discovery of petroleum in 1907 in the national territories there has been only
minor political actions related to the institutional framework for petroleum exploration
and exploitation. Although the organizational capacity of the mining office had been

improved, the discovery of petroleum was accidental. The two government workers

"7 Solberg., pages vii and 1. Soleberg in his book talks about why did it take so long, and recounts a history
that is pro state-owned enterprise for petroleum. In this work, I am trying to be as agnostic as possible on
this subject focused on explaining why this shift occurred and relating it to property rights.
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(Fuchs and Beghin), who discovered the deposit were drilling for water in order to

support colonization as required by a new law.™®

Table 9.4: Major Petroleum/Mining Reforms and Institutional Change in Argentina, 1853-

1949
Reform/Change Conditions Kind of Outcome for Property
Institutional Rights
Change
1886/Mining Code -Unrelated to Formula for Prosperity ~ Original Reserved ownershipto <
-General Socioeconomic Stability the state and benefit to
-Weak Bureaucratic Capacity private concessions
1907/Decree to Reserve -Insufficient Success Displacement  Replaced status quo !
Comodoro Rivadavia -Global economic crisis with government control
-Weak Bureaucratic Capacity
Law 7059/1910 -Insufficient Success Conversion Codified (with some >
-Social Instability restraints) 1907 Decree
-Weak Bureaucratic Capacity
Law 10273/1917: Mining -Insufficient petroleum production Conversion Expand state control !
code reform -Socioeconomic Crisis
-Stronger Bureaucratic Capacity
Decree to Create YPF/1922  -Failure of Formula for Prosperity Drift (neglect of  Legalized state !
-Socioeconomic instability private monopoly
-Stronger Bureaucratic Capacity property rights)
Law 11688/1932: Bylaws -Failure of Formula for Prosperity Drift (neglect of  Codified 1922 Decree l
for YPF -Socioeconomic Instability private
-Stronger Bureaucratic Capacity property rights)
Law 12161/1934 Legal -Failure of Formula for Prosperity Drift (neglect of  Limited private sector l
Framework for Petroleum -Economic Instability private activity
property rights)

-Stronger Bureaucratic Capacity

The de jure changes in the ownership and control of railways are analyzed utilizing this
dissertation’s framework in Table 9.3. Unlike colonization and railway policy, petroleum
policy never strengthened private property rights (see Table 9.4). The policy was always
challenged by the social/political problem of the national-provincial struggle and the

practical problem of how to increase production. Furthermore, petroleum was an

"8 The lack of water in the colony was believed to be the cause for tepid settlement.
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important national and social interest. When linked to the new formula of prosperity—
industrialization—the social dimensions of the politics of petroleum rights was

inextricable.

The discovery of large petroleum deposits presented a new problem for the political
actors of how to develop this resource for development, but they needed capital. Political
and economic actors had more than 50 years of experience solving the problem of
capital-intensive industrial development—the expansion of the railways. ™ The initial
reaction was similar to what had happened when the railways were to be constructed.
There was tepid national government effort to explore and exploit Comodoro Rivadavia
without restricting private petroleum production entirely. A solution to the political
problem of the national-provincial conflict, policy decisions about oil production in the
provinces were entirely left to their control. In the provinces, without the administrative
bureaucratic capacity, much like the national government in 1890, provincial actors chose
foreign-direct investment. The result was that public and private production both

increased. The distribution of private and public production is presented in Figure 9.2.

In Argentina, the intervention of the state would take on a new form with the creation of
YPF by executive decree in 1922—an act accepted and supported by nearly all political
and economic actors. The public (in the national territories) and the private (in the

provinces) exploitation of petroleum would operate on parallel tracks and during the

9 | aura Randall in her analysis of railroads and oil, concluded that “Argentine experience under this law
(the 1872 General Railroad Law) provides the background for understanding twentieth-century railroad
legislation: in practice, the railroads did not provide the services agreed to, and as a result, Argentines
resented guarantee payments.” See Randall., p. 173.
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1920s. Overall, petroleum production expanded (from less than 250,000 cubic meters in
1920 to 2.0 million cubic meters in 1932). The productivity of the industry provided a
positive model for state-owned enterprises. The state-owned enterprise established by a
decree by President Yrigoyen was formally established in 1932. In 1934, the de facto
federalization of petroleum and a state-dominance would be codified, limiting private

property for social stability and the public good.

Figure 9.2: Public-Private Petroleum Production’?
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The evolution of petroleum policy and the emergence of oil nationalism was a slow
process with multiple opportunities to change course. The nationalization of petroleum is
not the direct cause of why property was redefined as having a social function. Rather,
petroleum was a factor in changing the dynamics of bureaucratic capacity by proving the
government could exploit a resource. Petroleum exploitation offered a new solution for

the formula for prosperity. This in turn enabled the nationalization of the railways.

720 The data presented for 1939 to 1948 are from the Revista de Economia Argentina, 1949 Vol 48
(Aug/Sep), p.202. The earlier data are from Medina.
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Incremental Transformation of Property Rights

There is no historical measure for the institution of property rights in Argentina. The

process tracing and analysis conducted in this dissertation offers scholars a tool for

quantifying change over time. The previous section highlighted the type of institutional

change and their effect on property rights. Chapter Three to Chapter Eight present in

their concluding tables the de jure trajectory for property rights. In this section, how (and

why) the institution of property rights evolved over time is summarized.

This dissertation has focused on measuring de jure and de facto property rights over

nearly 100 years. The historical record provides the data for the de jure changes in

property rights. The major reforms of property rights are summarized in Table 9.5.

Table 9.5: Intentional Design and Change of Property Rights, 1853-1949

through the courts adjudicated.

Reform/Change De Jure Conditions Explanation Utilizing the Decoding
Keys
1853 Constitution ~ Art. 17 — “Property is inviolable, and no inhabitant of ~ Provides third-party protection of
the Nation shall be deprived of it without a judgment  private right
founded in law."72
1866 Expropriation  Art 4 — Expropriation of property cannot occur until Protects against state (third-party)
Law (189/1866) compensation is agreed to by the property owner or  violation of the right to property

Civil Code (1869)

Article 2513/69 — Owner of property is granted the
right to divide, destroy and to keep others from using
it (right of use, benefit and disposal).

Defines no limitations of each of the
sub-characteristics

as a result will be subject to the obligations that the
law defines for the public good. It is incumbent on
the State to govern the distribution and use of land
and intervene with the objective of developing and
increasing its productivity in the interest of the
community..."722

1948 Expropriation  Article 1 — Public utility includes all cases for the Reduces the protection of the

Law social advancement/development individual before the state in the name
Article — Expropriation of property can occur without  Of social development
due process through the courts

1949 Constitution ~ “Art. 38- Private property has a social function, and ~ Separates the right to benefit from the

right to use/transfer of an owner.

Establishes the social purpose of
property and state-ownership of the
means of productivity

72! 7arini. is used for quoting the constitution. For this clause, see page 87.

22 hid., p. 87.
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It is a little more difficult to measure the de facto conditions of property rights due to the
availability of data. There are no time series with the number of property owners, the
availability of public versus private land, or the number of times that land was
expropriated. However, there are indicators that suggest that over time public lands were
distributed through increased private use. Access to property—at least land—improved.

The exceptions to private-ownership were the rise of the state-owned enterprises.

If we just look at these direct and intentional changes to property rights in Table 9.4, we
can understand why it appears that Perdn is the critical juncture. The 1949 constitution
was enacted for and by Perdn. However, a major finding of this dissertation is that the
process was much more incremental than would appear on the surface. By applying the
framework for this dissertation and process tracing the legislation examined above we are
able to achieve a much more accurate explanation of the outcome. The increase in the
number of data points provides a much clearer understanding of why the institution of
property rights evolved as it did. The institution evolved as actors made decisions in the
pursuit of the formula for prosperity, within the constraints of socioeconomic conditions
and bureaucratic capacity. These decisions had unintended consequences that undermined

de jure property rights and failed to strengthen de facto conditions as intentioned.

Table 9.6 consolidates the incremental policy reforms and fills the gaps in Table 9.5

between the 1869 Civil Code and the 1948 Expropriation law.
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Table 9.6: Major Policy Reforms and institutional Change in Argentina, 1853-1949

Time Policy Reform Policy Type Explanation
1876 Immigration & Colonization Act Colonization Added conditions and validated -
private property
1882: Land Sales and Division of National  Colonization Reduced protections of private !
Territories property
1884: Homestead Act Colonization Provided for revocation of claims l
1884: Pre-emption Act Colonization Added common law prescriptions for 1
possession
1886 Mining Code Mining/Petroleum  Reserved ownership to the state -
and benefit to private concessions
1888 Railway Guarantees Railways Expanded private ownership
1891: -Revoke Land Claims Colonization & -Returned land to state 1l
-Suspension of Guarantees and Railways -Threatened private ownership
General Law
1895 Approval of 10 Railway Railways Re-validated private ownership 1
Concessions with Guarantees
1902 Land Act Colonization Shifted public land policy to be 1

focused on expanding private use
through leases

1903-05  Land Act regulations Colonization Added conditions that had been !
removed in 1902

1917 -Homestead Act Re-write Colonization and -Increased protections of private 1

-Mining Code Revision Mining/Petroleum  property !
-Expand state control

1921 Modifications to Civil Code and Rent  Tenants Restricted right to benefit of owners |
Freezes

1922 Decree to Create YPF Mining/Petroleum  Legalized state monopoly l

1932 Rent freezes Colonization and -Restricted owners' right to benefit 1

Mining/Petroleum  .Expanded state-ownership

YPF Bylaws

1934 Legal Framework for Petroleum Mining/Petroleum  Limited private sector activity

1940 Creation of National Colonization Colonization Provided basis for expansion of
Commission private ownership

1946 Retroactive Rent Adjustments Tenants Restricted right to benefit of owners |

1948 -Tenant and Sharecropping Colonization & Continued to undermined private 1
Contracts Railways property for the social good

-Nationalization of Railways

This dissertation reaches the conclusion that the two existing theories to explain the

evolution of property rights in Argentina fail. The outcome was not predetermined by
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institutions of Spanish colonialism. Nor, was it the result of a “big bang’ introduced by
Peron. The 1948 and 1949 reforms do not represent revolutionary change. Property rights
were already being treated by political and economic actors as being an institution for the
social good. Focusing only on Perdn truncates the analysis, and fails to provide a robust

explanation of the evolution of property rights in Argentina.

9.3. ORIGINS AND EVOLUTION OF PROPERTY RIGHTS IN ARGENTINA IN
COMPARATIVE PERSPECTIVE

North’s theory of property rights predicts that the United States has better property rights
than Argentina because it inherited British institutions. As discussed in Chapter One,
cross-country quantitative analysis has dismissed the colonial power as a causal factor. A
correlation may exist, but the problem with correlations is that they miss why. Argentine
political actors successfully introduced Anglo-American institutions. They were designed
and functional by the 1880s. Yet, by 1949 they had eroded. In this section, | place this

outcome in comparative perspective.

The structural conditions in Argentina in terms of population and geography were quite
similar to the U.S. With the acceptance of the U.S. model for political and economic
development both countries faced many of the same problems and obstacles. The
practical problems were balancing federal and state/provincial rights, prior land claims,

land speculation and fraud, and increased tenant farming.

The differences in the outcome are not found in historical legacy or the superior design of
U.S. institutions or a better government. Rather, political actors made different choices in

how to solve these practical problems. In addition, the perception of success had a lot to
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do with whether there was a constant process of layering of conditions. Argentine
political actors observing the U.S. from afar believed that their colonization program was
failing while the U.S. program was successful. The historical record in the United States
was much more mixed than what is understood on the surface. The U.S. Homestead Act’s
significance to land policy and development may have in fact been less than what is the
general myth. Rather than being a difference in the quality of the institution, private
property rights in Argentina were eroded because of the unintended consequences

combating fraud and land speculation.

As noted in Chapter One, in the literature on Argentine has emphasized the shift of
economic policies and critical junctures. The argument generally goes that in contrast to
the more equalitarian ownership of land in the United States in Argentina the rise of
tenant farming established the conditions that between “economically efficient policies”
and social equality.” Furthermore, the prevalence of tenant farming versus farming by

owners is blamed for rural stagnation post 1930 in Argentina.’

The available statistical data confirms that there was a rise of tenant farming in Argentina
between 1914 and 1937. However, this was not a unique problem for this time period.
The United States experienced many of the same problems that have been analyzed in
this dissertation, such as the rise of tenant farming. Yet, in the United States there was not

a gradual erosion of the institution. Interestingly, a finding of this research is that the

723 See Diaz Alejandro., p. 158-59. He reaches this conclusion based on Scobie’s seminal work on the
history of the pampas. Scobie, James R. 1964. Revolution on the Pampas: A Social History of Argentine
Wheat, 1860-1810. Austin: University of Texas Press.

2% Dfaz Alejandro., p. 183. He concludes that land tenure is not the only cause of rural stagnation.
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difference in outcome can be attributed to a higher tolerance of abuse and fraud in the
United States. The controls and requirements that homesteaders occupy the land, not
acquire land fraudulently, etc existed in the U.S. and Argentine legislation. The
difference was that in the U.S. the land commission tended to confirm claims with even
minimal compliance, and the courts were even more tolerant.”® In contrast, Argentine

actors enforced the laws and tended to revoke claims.

Background Conditions

In the 1800s, following independence from colonial powers the weak federal
governments of Argentina and the United States were faced with the question of what to
do with public lands, and specifically how to settle these deserted lands.® Both countries
were immigrant countries, and the federal governments wanted to settle the lands for
productive use and to achieve political objectives guided by the Jeffersonian project in

the United States and the Alberdian/Avalleneda project in Argentina.

At independence the national governments of both the United States and Argentina had
limited reliable sources of revenue. In both countries, the sale of public lands was a
solution for the federal debt. The U.S. federal government sold public lands through a
series of laws and presidential decrees that included a credit system (1796-1820) and cash
sales (1820-1841). The cash sales policy is attributed to having fueled land speculation.
Paul Gates in his seminal article “The Role of the Land Speculator in Western

Development” quoted a statistic that between 1835 and 1837, 38 million acres of public

25 Merk., p. xxiii.

726 Much of the US history of public lands cited in these sections comes from Benjamin Horace Hibbard’s
book originally published in 1924. Hibbard was considered at the time the preeminent historian of public
lands in the United States and was in fact cited in Argentina during legislative debates. See Hibbard.
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land were sold of which 29 million was bought by speculators.” In Argentina, land was
temporarily transferred through enfiteusis was established as a solution to the revenues

problem.

Each country had strong states or provinces. The conflict between the states or provinces
and the national government was reflected in every political negotiation related to
property rights. For example, in the United States, the Preemption Act was passed at the
behest of the new western states over the objections of the eastern states. The eastern
states feared that the prospect of free land would cause urban workers to move westward
and abandon the cities. The 1841 U.S. Preemption Act provided the right to squatters on

public lands that had been surveyed to be eligible to purchase the land at a minimum

price without having to compete. The act was believed to have exacerbated land
speculation post 1862 (the Homestead Act) because it enabled a prospector to obtain one

plot through the Homestead Act and another through preemption.

In both countries, the land available for distribution—Iand that had not been distributed
during the colonial period—was located in territories or new states with much of the land
harsh terrain and minimum infrastructure. By the early 1900s, 99 percent of the
Argentine public land was in the public territories and therefore under the domain of the

national government.

2T Gates, Paul W. 1942. The Role of the Land Speculator (reprint). In The Frontier in American
Development, edited by D. M. Ellis. Ithaca: Cornell University Press., p. 6.
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This summary of the background conditions confirms that Argentine and U.S. political
actors faced many of the same problems and challenges. The next section compares their
responses and the reforms of the Homestead Acts during the early years.

Homestead Acts

“[T]here seemed to be substantially no apprehension that the settlement could be done in the wrong
way, granted only one thing only: the ownership of the land should, in the minds of all, be widely
diffused. Every other consideration pertaining to the condition of the settler, once he got onto the
land, was subordinated, or ignored.” Writing about U.S. public land policy, Benjamin Hibbard.®

Prior to the U.S. Homestead Act, property rights in vast tracts of land were not titled and
ownership was not necessarily secure. It took 13 years before President Lincoln signed
the U.S. Homestead Act of 1862. In broad terms, the Act provided 160 acres of free land
to be granted by filing a claim and paying a small fee. Citizens or an immigrant who
became naturalized were eligible to receive a final deed to the land as long as they lived
on the land for five years.”” Unlike the passage of the Argentine Homestead Act, the U.S.
Act was enacted without much coverage in the U.S. press. The New York Times included

only a minor mention of it in the report on the docket for the U.S. Senate.

The U.S. Homestead Act theoretically ended the use of public lands as a source of
revenue. Practically, quite the opposite was true. The application for commutation under
the preemption act and the sale of tracts by the railroads meant that more public land was

sold between 1862 and 1891 then successfully homesteaded between 1862 and 1899.7%°

728 Hibbard., p. 551.

729 Explanation of the Act by Deputy Calvo during the legislative debate about the passage of Law 1265,
which did not provide for land at no cost, nor place a restriction on nationality.

%0 Gates, Paul W. 1963. The Homestead Act: Free Land Policy in Operation, 1862-1935 (reprint). In The
Frontier in American Development (1968), edited by D. M. Ellis. Ithaca: Cornell University Press., p. 42-3.
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Argentine political actors believed that the U.S. Homestead Act provided the model for
governing and populating. Yet, Paul Gates work in the 1960s suggests that the success of
the U.S. Homestead at democratizing land tenure may be more myth that reality. The
discrepancy in interpretations can be explained by timing. Gates’ research confirms that
between 1863 and 1880 the increased establishment of family farms in the states
bordering the Mississippi can be attributed to the U.S. Homestead Act. This was the key
period of time for the enactment of the Argentine Homestead Act. During this time, in the
U.S., there were reasonable expectations that these farmers were staying on the land. It
was not until after 1880 that abuse and fraud under the Homestead Act reached levels

similar to what was believed to be the case with the earlier preemption act.

However, as the quote by Hibbard at the beginning of this section suggests, fraud was
prevalent yet tolerated. He concluded that: “The abuses of the Homestead Act have been
open, but they have been invited.””** Making U.S. citizens property owners by
transferring vacant and abundant public lands was a social objective. Like in Argentina,
this objective originated with a founding father (Jefferson) and was perpetuated by Henry
George writing in the 1870s. George was an advocate of reforming what he perceived as
a flawed policy to reduce speculation and monopolization for the benefit of social
development. The U.S. Preemption Act would finally be repealed in 1891 because of the
egregious fraud. Yet, in the U.S., the Homestead Act would be expanded not curtained in
the 1890s and early 1900s. In 1912, the number of years for occupancy was reduced to

three.™?

3! Hibbard., p. 559.
32 hid., p. 395.
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There is no evidence in the Argentine public record that Argentine political actors
understood the level of fraud in the United States. If they did, they must have defined it
differently. For example, in 1882 justifications for introducing modifications to the
system of public land distribution to be more like the U.S. Homestead Act were that the
U.S. had been more successful in introducing conditions against speculation and
monopolies. In fact, what the difference was that in the U.S. many of those who did not
want to occupy the land as required paid the regular price of the land to receive title.
According to data presented by Hibbard, from 1881 to 1904 inclusive, 22 million out of
the 96 million acres of homestead entries were commutations (i.e. paying the regular
price).”® In the U.S. few titles were revoked. In contrast, in Argentina claims/grants were

revoked large scale in 1891, 1898, and 1916.

The main de jure difference between the two Acts (citizenship requirements) seems to be
of little consequence for explaining the eventual outcome. Theoretically, the stronger
citizenship requirement in U.S. law should have established a broader system of
ownership and less temporary migration. This cannot be validated because the U.S. did
not collect data on the number of immigrants that left (so this is not clear). However, if
we take as a proxy the emergence of tenant-use of the land, we find that the U.S. and
Argentina had similar levels of tenant farming by the 1920s. By 1920, the national
average of the percentage of tenant farmers in the United States was comparable to the
1914 average in Argentina at 37 percent, with tenant farming was the greatest percentage

of total farms in two states similar to La Pampa geographically lowa and Illinois, and in

3 hid., p. 386.
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Oklahoma.”™* The national average in the United had increased to 45 percent of farm land

in 1935, which was comparable to Argentina at 44 percent. *

This suggests that the rise of tenant farming is not a sufficient explanation for Argentina’s
weaker de facto property rights. If the rise of tenant farming is not the explanation of the

difference, what is? This question is addressed in the next section.

Bureaucratic Capacity and Perceptions

A finding of this dissertation is that the political actor’s perception of the Argentine
bureaucratic capacity helps explain why policy choices were made at particular times.
After 1853, Argentine political actors rejected Spanish colonial institutions and the
antiquated institutions of the post-colonial area. These institutions had failed. These
actors believed in Locke’s principle that the ends of government should be to protect the
right to life, liberty and property. They wanted to remake Argentina. They largely
succeeded in the early years. Argentine political actors modeled the characteristics of the
institution of property rights after the United States. They also emulated U.S.
colonization policy. Yet, they always perceived that their success was less than that of the

United States.

The traditional theoretical argument is that U.S. laws and administrative (bureaucratic)

capacity were just better. The U.S. successfully transferred large tracts of public land. Yet

73 Data for the US statistics are from the Report on Agriculture for the 1920 Census, Statistical Abstract, p.
191. [Accessed 10/17/2009:
http://www.agcensus.usda.gov/Publications/Historical_Publications/1920/Farm_Statistics_By Color_and_
Tenure.pdf]

"% Data from Rochester, Anna. 1940. Why farmers are poor. In Reprint with Title - American Farmers and
the Rise of Agribusiness: Seed of Struggle, edited by Dan C. McCurry and Richard E. Rubenstein 1975:
International Publishers, Inc. New York., p. 130.
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it did so without any kind of strong land commission.”® The policy and method of
distribution was haphazard. One of the most respected U.S. land policy historians writing
in 1924 concluded: “it cannot be said that a conscious policy worthy of the name existed.
It was rather a series of expedient actions put into practice from time to time which must
perforce be gathered together, classified as best as they may be, and called the public

policies.”™’

In the United States, as already discussed above, there was little concern about
demanding strict compliance of the various regulations. Rather, the combination of the
weak bureaucratic capacity and tolerance of fraud prevented layering of conditions or
undermining of private property rights that we find in the Argentine case. In contrast, in
Argentina, there was an incremental layering, conversion, displacement and drift of
private property rights. This was a result of the perceptions of Argentine actors of the
success of the formula of prosperity, socioeconomic conditions, and level of bureaucratic
capacity.

9.4 FUTURE RESEARCH

The tools and framework presented in this dissertation offer several avenues for future
research applicable to the developing world. Between 1996 and 2009, 75 of 140
countries, for which there are data, had a decrease in their Heritage Foundation property
rights score.” This decrease means that a majority of countries experienced a movement

away from private property rights as defined by this measurement.

%6 Hibbard., p. 560.
37 1hid., p. 548-9.
%8 Data downloaded from Heritage Foundation [Accessed 10/17/2009: http://www.heritage.org/index/].
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The case examined in this dissertation is ideal for contributing to theory development.
Argentina’s de jure institution of property rights had the characteristics of private
property that NIE identifies as conducive to sustainable development. Yet, the institution
was redefined. This dissertation finds that too much attention has been paid to the
Spaniards or Perdn in explaining Argentina’s institutional woes. Too little attention has
been paid to bureaucratic capacity and perceptions of actors of success of the formula for

prosperity.

The framework developed by Levitsky and Murillo to understand institutional weakness
is an important contribution for advancing a theory of institutions applicable to
developing countries. Their work addresses the prevalence of cases whereby formal
institutions do not meet expectations. This dissertation indicates that between 1853 and
1949 the institution of private property rights weakened de jure and there was a partial
strengthening de facto. Using the Levitsky and Murillo dimensions of institutional
strength (see Table 9.7), my research confirms that the institution of private property
rights was generally enforced and stable until the early 1900s. Thereafter, private
property rights continued to be enforced (as they were written), but less stable. Rules
began to be modified with greater frequency. The type of incremental institutional change
shifted from being primarily through layering (a partial renegotiation) to conversion and
drift. These later two types of institutional change more extensively renegotiate the

characteristics of the institution.
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Table 9.7. Levitsky and Murillo Dimensions of Institutional Strength Applied to Property
Rights, 1853-1949

Enforcement
High Low

Stable, but weakly enforced
formal institutions

High Strong Formal Institutions:
Property Rights, 1853-1907

£ ?
o]
©
& I v
Low Unstgblg (b.Ut enforced) Weak formal institutions
formal institutions: Property "

Rights 1908-1949
Source: Author’s adaptation of the table presented by Levitsky and Murillo, 2005. Conclusion, p. 272.

Today, we understand, through contemporary survey and research data, that property
rights are widely viewed as unenforced in Argentina. We might expect then that the
institution of property rights would be categorized in either Quadrant 111 or IV. Validating
this conclusion will require additional research. In conducting this research, we must
investigate what were the results of the redefinition of property rights in 1949. Some
questions to be asked are: Did the redefinition of the institution of property rights in 1949
return the institution to stability? If not, why? Was the institution as defined in the 1949

constitution enforced? If not, why?

This future research would be a new line of inquiry that can contribute to research on
why institutions become weak. As noted by Levitsky and Murillo in their 2009 article,
additional work is needed to develop measures of enforcement and stability that can be

used across diverse cases.” Instability is considerably easier to observe and measure as

739 | evitsky, and Murillo. Variation in Institutional Strength., p. 128.
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demonstrated in this dissertation. However, it is clear that additional conceptualization is
required to be able to measure the concept of enforcement for an institution like property

rights.

The institution of property rights has both political and economic dimensions, which
makes measurement more difficult and the clarity of the definition more important.
Levitsky and Murillo’s concept of enforcement implies the need for actors to comply. In
contrast, using Streeck and Thelen’s definition, institutions are “mutually related rights
and obligations of actors.”™® The difference in these two definitions may originate in the
cases studied. Most of the Levitsky and Murillo cases are about political institutions in
the developing world. Streeck and Thelen are theorizing about economic institutions in
advanced political economies. This distinction raises doubt that the Levitsky and Murillo
specification of enforcement is adequate for considering the institution of property rights.
My framework that includes de jure and de facto conditions offers a more exact
conception of variation between what is written on paper and what is reflected in
implementation. An owner’s right to property must be protected by the state, but also
from the state. This important characteristic of property rights is not necessarily fully

accounted for in their concept of enforcement.

There are some additional areas for comparative research. As analyzed in this
dissertation, Argentina and the United States had different levels of success at
implementing their respective Homestead Acts. In the U.S. more hectares may have been

distributed, but in both countries tenant farming rose in the 1920s. This comparison

79 streeck, and Thelen. Introduction., p. 9.
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helped debunk a myth that institutional design (from North) and better enforcement of
rules is necessarily correlated with a stronger institution of property rights. Extending this
comparative historical approach to more cases with similar background conditions (such
as Australia and Canada) can help develop a deeper understanding of public policy and

its effect on institutions like property rights.

Likewise, another area of research is to follow the fate of colonization policy and
property rights in the Argentine national territories post 1949. There are two interesting
research questions. The first is to compare the institution of property rights in Argentina
after the national territories became provinces to the period examined in this dissertation.
Did this change in governance affect the characteristics of land property rights? Did the
delay in the territories becoming provinces affect the institution of property rights in
Argentina? The United States is a potential case for comparison. Most of the frontier
areas in the United States had become states by 1912.7* In contrast, none of the national
territories had become provinces as late as 1949. La Pampa did not become a province

until 1952.

A second interesting question related to tracing colonization policy after 1949 is related
to public land policy in general. Until the 1950s, the general economic principle was that
land owned by the government meant that the land was unproductive. What did this new
economic principle mean for the institution of property rights? In the United States,
public land distribution by 1949 had largely ceased and all public lands were assigned to

the Bureau of Land Management. This new governmental bureaucracy actively began

™1 The last two territories to become states were Alaska and Hawaii in 1959.
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managing and leasing public lands for various uses to bring productivity to idle lands. In

contrast, in Argentina, sub-division of land continued into the 1950s.

These areas for future research outlined above are especially relevant to theory
development for institution building. The 2009 Annual Political Science Association
dedicated a panel to discuss the role political science has played in the study of economic
development. To date, comparative political science has not adequately contributed to the
development of public policy for institution building. As a result, economics has had a
much more significant impact on development policy. Yet, there is wide agreement that

getting institutions right matter. Political science must engage in this research agenda.
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