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Abstract
Comparative Study on Principles of Good Faith and Fair Dealing in Contract Laws of
the United States of America and Bhutan
Bhutan, a small Himalayan nation is built and stands on values of honesty, fairness and
harmony. Yet, the legal system, still have not recognized and applied the principles of good
faith and fair dealing in contract disputes in Bhutan. Courts in Bhutan should apply these
principles not only as matter of law and justice but also for the furtherance of trust, honesty
and fairness in the country. The United States have time tested application of good faith
and fair dealing in all forms of contracts developed over centuries. The adoption of U.S.
experience as a model for Bhutan is presumably, best alternative for the Bhutanese courts

to begin the application of good faith and fair dealing in contract disputes in Bhutan.
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L. Introduction

Contract laws are generally universal in formation, performance and enforcement.
Therefore, irrespective of type of justice system or form of government or geographical
location, same general principles are often applied in contract disputes. Principles of good
faith and fair dealing in contracts are no exception to this universality.

This paper attempts to model the concept of good faith in contractual obligations
from one of the world’s largest and oldest democracies, the United States to one of the
world’s smallest and youngest democracies, the tiny Himalayan nation, Bhutan. Though,
U.S. and Bhutan differ a lot by geographical location, political set up, legal system,
economic parameters and developmental path, the application of good faith and fair dealing
in contracts and its effects in case of disputes would be similar, due to universality in its
nature and essence of contract laws. The paper contains five parts. Part I contains
introduction, Part II provides principles of good faith and fair dealing in the U.S. contract
laws, Part III discusses on good faith and fair dealing in Bhutanese contract laws, Part IV
proposes set of recommendations to legislature and judiciary of Bhutan and Part V
conclusion.

9]

Currently, there are “no available” records of any court decisions on the
application of good faith and fair dealing in Bhutan. Having said this, contract disputes are

not new in Bhutan. It has existed for many centuries and now growing at a rapid pace every

! Records are “not available” because, in Bhutan currently, the court decisions still remain within the
domains of courts and litigants and not accessible to public or even it is not centralized and therefore, it is

extremely difficult to verify definitively.



year.? The annual judicial reports revealed that, one of the highest® cases in Bhutan are
monetary, land disputes and property cases, mostly arising out of private contracts. Most
of these disputes are related to contracts of loan, private money lending, land and property
transactions or division of share among family members as provided in the contracts. I have
decided to consider, U.S. model of application of these principles to be adopted by courts
in Bhutan, though Bhutanese contract laws are almost same as Indian contract laws or most
common law countries. However, Indian or other countries having similar contract law
with Bhutan was not considered as model in this study for Bhutan in the application of
principles of good faith and fair dealing. It is mainly because, these principles are
applicable only in limited* and special cases of these countries and non-existent in most
government contracts.

Whereas, in U.S. contract laws, these principles are codified in Uniform
Commercial Code (2012)° and Restatement (Second) of Contract (1981)° making it a clear
and expressed requirement that imposes the good faith and fair dealing in all kinds of
contracts. Further, various courts in the U.S. have applied these principles for centuries.
It has stood the test of time, expanded its application over the centuries and now widely
recognized and applied in all forms of contractual disputes at all levels of courts in the

United States. Bhutan as one of the world’s youngest democracies with fairly a new modern

2 ASIAN DEVELOPMENT BANK, Prosperous (and Happy) Bhutan is Asia’s Fastest Growing Economy,

(2017), https://www.adb.org/news/features/prosperous-and-happy-bhutan-asia-s-fastest-growing-

cconomy.
3 JUDICIARY OF BHUTAN, ANNUAL REPORT, 3 (2017), http://www.judiciary.gov.bt/publication/ar2017.pdf .

4 The good faith in Indian contract laws governments laws of agency, bailment and pawnor and pawnee
only and it discussed later in this paper.

5 Uniform Commercial Code § 1-201 (Am. Law Inst. 2012).

6 Restatement (Second) of Contracts § 205 (Am. Law Inst. 1981).



legal system, would undoubtedly learn and benefit immensely from the U.S. experience in
this area.

Therefore, this paper attempts to take U.S. experience as model for Bhutan to apply
these principles in contract disputes in Bhutan. It will be modelled through a brief
comparative study of two legal systems on the application of principles of good faith in
contractual obligations and observance of honesty and fair dealing. The paper proposes
both (1) how legislature might amend contract law to impose a duty of good faith and fair
dealing and (2) how courts might apply principles of good faith, even without new
legislation through a realistic set of recommendations for Bhutanese legislature and courts.
I. Background of principle of good faith and fair dealing in the U.S. contract laws
A. Brief concept of contract in the U.S. contract laws

Under the U.S. contract laws, contract is defined as “a promise or set of promises
for breach of which the law gives a remedy, or the performance of which the law in some
way recognizes as a duty.”” Therefore, to constitute contract under the U.S. contract laws,
there must a promise or set of promises, and if these promises or set of promises breached,
then there exist one or more remedies by law. It includes agreement or bargain but the word
promise would exclude “wholly executed transactions in which no promises are made.”®
The U.S courts rely on the Restatement (Second) of Contracts, (1981) for general contracts,
U.C.C., (2012) for commercial contracts and numerous’ other federal statutes and

regulations concerning government contracts. Thus, contract laws in the U.S., may be

categorized into three main types, general, commercial and government contracts.

7 Restatement (Second) of Contracts § 1 (Am. Law Inst. 1981).
8 Restatement (Second) of Contracts § 1, Comment (a), (Am. Law Inst. 1981).

 Major government contract statutes and regulations will be discussed below.



B. Concept of good faith in U.S. contract laws

Good faith and fair dealing are often understood as implied term and abstract in its
essence and differs in each case depending upon the circumstance of each specific case.
The drafters of contracts generally omit the inclusion of these principles as expressed
terms. But, the courts have indisputably accepted and recognized the existence of good
faith and fair in every contract in the United States. The application of these principles, are
often derived from the nature, intent and conduct of the parties’ performance or
enforcement of the contract. The courts after considering the facts, the nature (objectives)
or intention of the contract and conduct of the parties in the contract in dispute, determine
the applicability of good faith and fair dealing. Thus, it is almost impossible to come up
with one size fit all definition of good faith or fair dealing.

The U.C.C. defines good faith as an “honesty in fact in the conduct or transaction
concerned.”® This definition requires that, a party which enters into any contract, must
have honesty, sincere intention to deal fairly with other parties in the contract in
performance and enforcement. The Restatement (Second) on Contracts (1981) does not
define, “good faith and fair dealing” but requires that “every contract imposes upon each
party a duty of good faith and fair dealing in its performance and enforcement.” !! The term
“fair dealing” is generally applied in commercial contracts. It requires that, the parties
(generally party at better negotiation position-sellers, companies, insurance, service

providers) observe reasonable standards while dealing with their clients or consumers. And

10U.C.C. § 1-201 (b) (7) (Am. Law Inst. 2012).
! Restatement (Second) on Contract § 205 (Am. Law Inst.1981).



“reasonable commercial standards have been widely perceived as being closely associated
with community standards,”'? decency and morally correct.
C. Origin and development of good faith and fair dealing in American Contract Laws

The United States of America is one of the former British colonies and follows the
Common Law System'? and hence, common law system was adopted in U.S. legal system.
The role of precedence and ratio decidendi play a major role in application, development
and decisions of the courts particularly when there is an ambiguity or gap in interpretation
of laws. The “contract law in the Unites States is, in its origins, foundations, and
implementation, a creature of the common law. That means the legal rules are primarily
derived from and stated in judicial opinions.”'* Therefore, the principle of good faith and
fair dealing are originated from Common Law and adopted into American legal systems
through the judicial decisions over centuries.

Describing the importance of principles of good faith and fair dealing,'® Professor
Summers stated that “sheer volume of case law and statutory development it reflects is

216

vast”® and it signifies “commitment to the most fundamental objectives a contract laws

2917

can have-justice, and justice according to law”"’ and its relevance in the contracts cannot

be ignored as it embodies the “safety valve” to which courts can “fill up the gaps and

12" Alan D. Miller & Ronen Perry, Good Faith Performance, 98 IOWA L. REV. 689, 689 (2013).
13 TONI M. FINE, AMERICAN LEGAL SYSTEMS: BASIC CONCEPT OF AMERICAN JURISPRUDENCE (1997) at

https://www.lexisnexis.com/en-us/lawschool/pre-law/intro-to-american-legal-system.page .

4 CHRISTINA L. KUNZ & CAROL L. CHOMSKY, CONTRACTS-CONTEMPORARY APPROACH,
5, (2010).

15 Robert S. Summers, General Duty of Good Faith-Its Recognition And Conceptualization, 67 CORNELL
L.REV. 810, 811 (1982).

161d. at 811.

171d at 811.




qualify or limit rights and duties otherwise arising under of law and specific contract

918

language™'® and is a “direct and overt tool rather than an indirect and covert one.”"” He

opined that general duty of good faith and fair dealing “reflects one of the truly major
advances in American Contract Law in the twentieth century.”?°
D. Recognition of principles of good faith and fair dealing in U.S
The prominence of recognition of concept of good faith in the American legal
system been influenced widely by Justice Cardozo’s dissenting view Wood v. Lucy, Lady
Duff-Gordon (1917)*! and Kirke La Shelle Co. v. Paul Armstrong Co. (1933).22 These
two cases were described as the landmark judicial decisions on origin and development of
good faith and fair dealing in contracts.>® Professors, Madsen and Litteken®* also
supported this claim. These two cases are briefly discussed below:
Wood v. Lucy, Lady Duff-Gordon (1933).%
Otis F. Wood brought an action against Lucy, Lady-Gordon for breach of contract
asserting that, while he kept the promise, the defendant breached the contract when she

“placed her own endorsement on fabrics, dresses, and millinery without plaintiff’s

knowledge and kept the profit for herself. The defendant employed the plaintiff to help

18 1d at 812.

19 Idat811.

2014 at 810).

21222 N.Y. 88 (1917).

2263 N.Y. 79 (1933).

2 STEVEN J. BURTON & ERIC G. ANDERSEN, CONTRACTUAL GOOD

FAITH: FORMATION, PERFORMANCE, BREACH, ENFORCEMENT, Little Brown, 19 (1995)

2 MARCIA G. MADSEN & MICHELLE E. LITTEKEN, THE IMPLIED DUTY OF GOOD FAITH &
FAIR DEALING IN GOVERNMENT & COMMERCIAL CONTRACTS, 2014 FEDERAL PRACTICE
SUMMIT, U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT, 3 (2014).

25222 N.Y. 88, 118 N.E. 214 (1917).



sell her manufactures dresses and millinery articles. The parties agreed that, the plaintiff
to have “exclusive right, subject to her approval and make endorsements including
exclusive right to place her own designs on sale or to license”? and she will get half of all
the profits earned. The contract period was for at least one year. She argued that, there
was no consideration and hence the contract cannot be enforced®’. The plaintiff lost the
claim. Dissenting the holding, Judge Cardozo bringing the principles of good faith to
explain his dissenting view stated that:

Common sense and good faith are the leading stars of all genuine
interpretation. If language involves the intention of the parties in
uncertainty and doubt, an interpretation which will make the contract
unreasonable, and place one of the contracting parties entirely at the mercy
of the other, must give way to one which is equitable towards both. No
one will be suffered to take advantage of “adroit and slippery” language.”®

Judge Cardozo brought the importance of good faith in interpretation of contracts,

when there is uncertainty and causes injustice to other party only because of “adroit and
slippery language.”?’ Judge Cardozo underlined the principle of good faith and fair dealing
as an important tool in which the judges must consider, while interpreting contracts when
there is an uncertain as to interpretation to prevent injustice and advantage one of the parties
in the contract and give equal justice to both the parties. This opinion seems to have paved

the way for evolution of good faith in American Justice system.

26 1d at 214.
27 1d at 214.
8 1d at 214.
2 1d at 214.



Kirke La Shelle Co. v. Paul Armstrong Co., (1933)*°

In this case, the plaintiff held contract right to receive one-half of the total amount
of monies from future stage productions of a play and right to approve all contracts, sales
and licenses, and other arrangements affecting the stage production of the play except
motion picture.’! The defendant sold the "talkie" movie rights and plaintiff brought an
action against the defendant asking one-half of the net amount received from the sale. The
contract did not contain the term “talkie movie” because this was not yet invented. The
contract was signed in 1821while the talkie movie was invented in 1828. The court held
that, the talkie movie rights were excluded during the contract because it was not
contemplated. However, it has affected the production of the play and diminished the value
of the plaintiff's interest. The court therefore, held that there was an implied obligation of
good faith and hence made the defendant liable to pay the one-half of the net profits to
plaintiff.3> In this case, the court though “talkie movie’ was not included in expressed
terms, it was presumed to have existed implied in good faith since, not everything can be
anticipated during the signing of the contract. The intent of contract in this was that, the
parties in good faith entered into a contract, where the plaintiff would get half of the total
revenue generated from future stage productions of a play and right to approve all contracts,
sales, and licenses. Since, then more and more courts started recognizing this inherent
contract law principle and by early 20th century,*® good faith and fair dealing became

prominent and applied more vigorously by U.S. Courts.

39263 N.Y.79, (1933).
311d at 214.
321d at 214.

33 Burton, Supra, Note at 2.



E. Lessons learnt from recognition of good faith and fair dealing in the U.S. contract
laws

The role of principles of good faith and fair dealing in the ensuring proper justice
in the contract laws in the U.S. are not only visible but also enormously affected the rational
for decision making on contract disputes. The requirement of good faith and fair dealing
are major elements adopted in dealing with contract disputes in the U.S. and evolved over
centuries to suit the needs of time and circumstances of the disputes over the centuries.
One of the unique features of the U.S. contract laws are, the courts paved the way
application of all the contract law principles including imposition of good faith and fair
dealing by recognizing these principles in their decisions. Even today, the general contract
principles are based on Restatement (Second) on Contract (1981) which is not a law but a
codified form of contract principles by American Institute of Law.

The benefits of application of good faith and fair dealing outweighs the demerits as
it is evident from the thousands of case laws. The inclusion of general principle of good
faith has helped parties to honor the contracts and helped to maintain trust and honesty
between the contracting parties in the U.S. for centuries. The parties while entering into
contract know that, they can be sued under these principles even though the contract
expressly did not contain these principles. This is not unique to the U.S. but to the entire
world as contracts are generally similar and follows similar principles. More so, Bhutan as
a nation influence heavily by Buddhist beliefs and values, honesty, trust and fairness form
an essential component of Gross National Happiness.

The requirement of good faith and fair dealing in all forms of contracts has also

helped the U.S. legal system to address many uncontemplated or unforeseeable situations



in enforcement and performance of contracts as parties are forced to act in good faith all
times. It has reformed the general performance and enforcement of contracts in the U.S.
In short, the Bhutanese justice system not only rely on how judicial decisions can
reform courts, but also helped to protect the rights of the parties in contract for their trust,
honesty and fairness which are important elements of any contractual documents. It will
help the parties even, in absence of codification of these principles. From the U.S.
experience, there is a high indication that, it is not always necessary to codify every
principle of law by legislature for the courts to apply these principles. In fact, most laws
in the entire common law nations are unwritten yet it has become a force of law through
judicial decisions.
F. Lessons learnt from Codification of principles of good faith and fair dealing in the
U.S. contract laws
The implied obligation of good faith and fair dealing in the U.S initially “originates
in case law but was given a major boost by its adoption in the U. C. C. §1-304.”** This
same obligation was inserted as general obligation” in all contract laws. Thereafter, more
and more courts recognized, the implied significance of good faith and fair dealing which
led to inclusion of this principle in the U.C.C. in 1978.3® Since then, principle of good faith
remained very important legal principles in all forms of contracts in the U.S. and it has now

been adopted by almost forty nine out of fifty states.’’

34 Haines v. City of New York, 4! N.Y.2d 769 (1997).
35 Restatement(Second) on Contract § 205 (1981).

3% U.C.C. § 1-203 (Am. Law Inst. 1981).

37 Burton, Supra, Note at 34.

10



By 1970s, influenced by the U.C.C. the duty of good faith and fair dealing in

t*® and turned into a “central to

performance and enforcement became an authoritative tex
the entire Code.” * It is now indisputable that, almost, all courts in the U.S. recognize and
presume that, “every contract includes an implied covenant of good faith in its
performance™’ as stated in the Restatement (Second) of Contracts, (1981).*! The
recognition and application of good faith and fair dealing in the U.S. has been long enough,
for Bhutan to explore as one of the best alternatives to model the recognition and
application of good faith and fair dealing in Bhutanese contracts.
G. Application of good faith and fair dealing in government contract laws of the U.S.
Government contract is a unique as compared to ordinary contract. These
differences are because of the difference in position of parties in the contract establishing
a different legal relationship and presumption of good faith in government action itself. **
Unlike ordinary contracts, in government contracts, government possess more power and
advantage in relation to contractors or other parties since, the negotiation to performance
of contract is regulated by the regulations framed by the government.** In the U.S., the

public contracts are governed mainly by federal government agencies or state government

agencies and armed forces consist one of the major chunk of federal budget** every year.

38 Alan, Supra, Note at 692.

39 Alan, Supra, Note at 692.

40 Alan, Supra, Note at 692.

41 Restatement(Second) on Contract § 205 (1981).

42 Roni Adil Radi Elias, How Good Must the Government’s Good Faith Be, 10 CHARLESTON, L. REV105,
135 (2016).

$1d at 135.

4 Kinmberly Amadeo, U.S. Military Budget: Components, Challenges, Growth, The Balance (Feb.15,

2018) https://www.thebalance.com/u-s-military-budget-components-challenges-growth-3306320 .

11



Since, government contract forms a major contract in Bhutan, a brief study on the
application of good faith and fair dealing in the U.S. government contract laws are
discussed here. Contrary to general and commercial contract, government contract in the
U.S. is government by numerous federal statutes and regulations. The major government
contract laws currently in force are:

a.The Armed Services Procurement Act (ASPA) of 1947;%

b. Federal Property and Administrative Services Act (FPASA) of 1949;%
c. Competition in Contracting Act (CICA) in the federal acquisition;
d.Contract Disputes Act;*’ and

e. Federal Acquisition Regulations (FAR).

None of above laws expressly impose obligation of good faith and fair dealing in
government contracts. However, the courts have applied the principles of good faith and
fair dealing and are well recognized in the U.S. government contracts. The government
contracts are generally disputed in the US Court of Federal Claims*® (COFC) and Armed
Services Board of Contract Appeals (ASBCA) and appealed to Supreme Court of U.S.

While interpreting these statutes, the courts have promulgated principle of
exceptionalism. The exceptionalism concept embodies the principles of presumption of
good faith in government action, termination of the contract at the convenience of the

government and sovereign acts principle. The principles of presumption of good faith and

10 U.S.C. §§2301-2314.

4641 U.S.C. §§ 251-260.

4741 U.S.C. (1978).

4 Government Contracts: COFC Bid Protests, Practical Law Practice Note 1-583-9427, available at
https://1.next.westlaw.com/Document/Ic3f51eb4981a11e498db8b09b41{043e0/View/FullText.html?origin

ationContext=document&transitionType=Documentltem&contextData=(sc.DocLink).

12



principles of termination at the convenience of government are two areas in government
contract pertains to these principles.*’
1.Presumption of Good faith in government action
In the government contracts in the U.S., there is a presumption that, the government
agencies are always enter into contract with good faith and in fairness. This is because
government contracting officers are essentially bound by their ethics and rules to perform
any government duties in good faith.

In a leading case of Kalvar Corp. v. U.S. (1976),%° the court laid down a Kalvar
test. According to this test, the courts held that in government contract, there is a “strong
presumption that public officials act conscientiously in the discharge of their duties; in any
consideration of an allegation of bad faith, well-nigh irrefragable proof tantamount to
evidence of some specific intent to injure the plaintiff is required to induce the court to

abandon the presumption.”!

However, this wide presumption in favour of government
was found to be restrictive and narrow. Later courts held that, presumption of good faith
in government contract can only be applied “unless there was a change in the circumstances
of the bargain or in the expectations of the contracting parties that occurred after the

contract was awarded.”> Delivering the decision, Judge Bennet in Torncello v. U.S.3

concluded that:

4 STUART B. NIBLEY AND JADE TOTMAN, LET THE GOVERNMENT CONTRACT: THE SOVEREIGN AS THE
RIGHT, AND GOOD REASON, TO SHED ITS SOVEREIGNTY WHEN IT CONTRACTS, 42 Pub. Cont. L.J. 4
(2012).

50543 F.2d 1298 (Ct. Cl. 1976).

SI1d at 1298.

52681 F.2d 756 (Ct. CI. 1982).

33 1d at 771.

13



The requirement of good faith is not sufficient because the government’s
presumption of good faith dealing is not rebuttable only in the most extreme
circumstances, when there is a specific intent to harm the contractor. And
the government’s obligation to avoid clear abuses of discretion is only an
illusion. Without any other limits, the concept of discretion is
meaningless.>*

Concurring the judgment, Judge Davis and Nicholas emphasized that Judge Bennet’s
reasons were too narrow and that government prior knowledge and bad faith must be take
into consideration while exercising their discretion. Judge Nicholas stated that “a
termination of a contract for convenience is valid only in the absence of bad.”>> The
existence of bad faith or if there is a clear abuse of discretion, then the government cannot
terminate the contract at the convivence and presumption of good faith in favour of
government does not exist. This is because, there was an existence of premeditated breach
of the contract on the part of the government®®.

This rule came to an end in Krygoski where the Court of Appeals of the Federal
Claims Circuit (CAFC) citing, Competition of Contracting Act (CICA), stated that the rule
of Kalvar cannot be applied, since under CICA it becomes in “applicable to the present
regime of contract administration and government cannot terminate contract when the

government “enters into a contract with no intention of fulfilling its promises.”” The Court

in this case, stated that government cannot terminate the contract for convenience if there

3 1d at 47.

3 1d at 771.

6 1d.

57 Krygoski Const. Co. v. U.S., 94 F.3d 1537, 1545 (Fed. Cir. 1996).

14



was bad faith such as to “acquire a better bargain from another source or when tainted by
bad faith or an abuse of contracting discretion, a termination for convenience causes a
contract breach.”>® The court concluded that it is established law that “government cannot
terminate for convenience in case of “drastic modification beyond the scope of the
contract.”>® These is how the role of good faith is evolved in the government contracts in
the U.S.

This principle is very useful for government contracts in Bhutan. Currently,
government contracts in Bhutan are generally executed only the basis of standard form
contract through open bidding or on the spot quotation process, strictly adhering to literal
interpretation rule. The procurement officers and tender committee members in Bhutan
generally consist of civil servants. The civil service laws and regulations,*® require that,
every officer is obligated and has a duty to act in good faith.®! Therefore, in principle,
government in Bhutan as a party to government contract, can be presumed to be in good
faith and fair dealing and not otherwise. Thus, this principle may be included in the public
procurement rules and regulations or related laws is likely to help the courts in application
of good faith and fair dealing in government contracts.

Inclusion of this principle would empower the government official particularly the
government tender committees to reject any parties found to negotiate or enter into contract

with bad faith only to secure their contract or with an intention to deprive their competitor

38 Krygoski Const. Co. v. U.S., 94 F.3d 1537, 1541 (Fed. Cir. 1996).

%9 Krygoski Const. Co. v. U.S., 94 F.3d 1537, 1543 (Fed. Cir. 1996).

60 Bhutan Civil Service Rules and Regulations, Rule no. 3.2.1 (2018).

81 The rules require every civil servant to maintain and uphold the highest standard of, amongst others,
integrity, honest, fortitude, selflessness, loyalty, the right attitude, right to aptitude, patriotism,

professionalism and be apolitical in service.
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from getting the government contract. The existing laws of government contracts permit
any party so long as they fulfil the expressed terms and conditions in a bid document or
tender invitation or advertisement and cannot be rejected because of bad intention or bad
faith. Therefore, in addition to existing terms of reference, it would enable the government
to reject certain bad intentioned parties which would ultimately help to save public money,
time as well as efficiency of government service delivery.
2.Termination of contract at the convenience of government
Termination at the convenience of government is another important principle which
is settled law in the U.S. It is presumed that; the government generally terminates the
contracts in good faith. For instance, government has the discretionary power to terminate
contract for lack of budget such as Congress is unable to pass the budget or allocate budget
in the contract that are multi-year contracts. The government may terminate government
contracts at the convenience of the government in the Unites State with the change in
circumstance.®? The courts held explaining the termination for convenience in government
contract under the good faith principle as:
Termination for convenience is as available for contracts improvident in
their origin as for contracts which supervening events show to be onerous
or unprofitable for the Government. Absent bad faith, therefore, or some
other wrong to the plaintiff or illegal conduct such as does not appear here,
the Government alone is the judge of its best interest in terminating a
contract for convenience, pursuant to the discretionary power reserved by

the clause to the Government's contracting officer. Accordingly, no breach

2 Torncello v. U.S., 681 F.2d 756, 764 (1982).
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took place by the termination, and the plaintiff became entitled only to the
costs and profits allowed on a termination for convenience.®
However, government cannot terminate the contract for convenience when the

government enters into contract with no intention of performing its obligations and change
of circumstance is not a valid.®* Further, courts have stated that, the government may not
be held liable for breach of contract by termination at the convenience of the government,
so long as government exercised all the rights available to it,% irrespective of any errors or
omissions by the government contracting officer if the “government exercised all the rights
available to it, irrespective of any errors or omissions by the government contracting
officer.”%
This is not unique to the United States. Bhutan as a democracy follows similar ways

t7 on annual basis through the

in terms of government contracts by allocating budge
parliament. Further, many public works in Bhutan are funded through external financial
aids or loans. Therefore, government as contracting party may face lack of budget,
insufficient budget or parliament’s inability to pass the budget on time or budget is
allocated only for a year but most contracts extend beyond year or even numerous years.
However, the existing laws on government contracts in Bhutan does not have provisions

to terminate the contracts at the convenience of government even though, the government

may have valid reason cited above. Therefore, adoption of this principle looks more

93 Colonial Metals Co., 495 F. 2d at 1361.

6 Krygoski Construction Co. v. U.S., 94 F.3d 1537, 1545 (Fed. Cir. 1996).

% Daniels E. Terreri & Sons v. Bd. of Commrs. 786 N.E.2d 921 (Ohio App.7 Dist. 2003).
% Daniels E. Terreri & Sons v. Bd. of Commrs. 786 N.E.2d 921 (Ohio App.7 Dist. 2003).
67 CONST. OF KINGDOM OF BHUTAN art. 13 § 5 & art. 14 §§ 8,9,10 & 11 (2008).
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positive considering, the existence of adequate conditions to prevent the abuse of discretion
of power by government officials. However, courts must ensure that government does not
abuse such discretionary power.

II. Background of principles of good faith and fair dealing in Bhutanese contract laws

A. Brief introduction to Bhutan and Bhutanese legal system

Bhutan is a small nation and is little known to world. Therefore, a brief
introduction to Bhutan and its legal system before specifically dwelling on the application
and relevance of principles of good faith and fair dealing are discussed. Bhutan is small
Himalayan country, measuring 38,394 square kilometres®® and surrounded by India in
South, East and West, and China in the North, with less than a million people.®® Bhutan is
ranked 97" in World Happiness Report 20177° and considered fastest growing economy

1

in Asia.”! However, in a nationwide survey in 2015, Centre for Bhutan Studies’?> (CBS)

revealed that 91.2% of the Bhutanese were found to be happy and happiness increased by

%8 National Statistical Bureau (NSB), Royal Government of Bhutan, Bhutan at Glance, (2017) (Bhutan)
available at http://www.nsb.gov.bt/publication/files/pub9wt9959wh.pdf .
® 1d.

70 United Nations, World Happiness Report 21 (2017) at http://worldhappiness.report/wp-
content/uploads/sites/2/2017/03/HR17.pdf.

"I Asian Development Bank, Prosperous and Happy Bhutan is Asia's Fastest Growing Economy, 12(2017)

at https://www.adb.org/news/features/prosperous-and-happy-bhutan-asia-s-fastest-growing-economy.

2 CBS is a government agency in Bhutan established to conduct advanced researches on various aspects of

Bhutan and on GNH and conducts national survey GNH.
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1.8% since 2010.7* Bhutan also has the second highest GDP Per capita with $ 2695 in the
South Asian Region next to the Maldives.”*

Bhutan remained uncolonized by any western empires and was unified under the
single rule, Zhabdrung Ngawang Namgyel”> and established Wangchuck dynasty in 1907
and remained absolute monarchy until 2008. In 2008, Bhutan adopted the Constitution of
Kingdom of Bhutan. Bhutan in a peaceful transition, became a Democratic Constitutional
Monarchy.” 7 Bhutan has clear separation of power among the three organs of the state,
the executive, the legislature and the judiciary.”” However, all three organs of the state and
entire governance system in Bhutan is guided by the principle’® of Gross National
Happiness (GNH)” including legal system. Bhutan’s national policy of GNH® is based on

four pillars, the sustainable and equitable socio-economic development, good governance,

73 Kai Shultz, In Bhutan Happiness Index as Gauge for Social Ills, IN BHUTAN HAPPINESS INDEX AS
GAUGE FOR SOCIAL ILLS, NEW YORK N.Y. TIMES, Jan 17 (2017).

4 South Asian Association for Regional Co-operation (SAARC), Country economy(2017)

https://countryeconomy.com/countries/groups/south-asian-association-regional-cooperation.

75 He was a renowned Tibetan Lama who came to Bhutan in 1616 after he had a dispute with Rulers in
Tibet. He is one of the most revered Buddhist lamas in Bhutan today and considered as father of
unification of Bhutan and more important in establishing dual (Temporal headed Desi and Spiritual
headed by Je Khenpo) system of government in Bhutan (Letshog Lopen, Biography of Zhabdrung, 2018
public education series, Central Monastic Body).

76 CONST. OF THE KINGDOM OF BHUTAN, art.1 § 2 (2008).

77 CONST. OF THE KINGDOM OF BHUTAN art.1, §13 (2008).

8 Karma Ura, An Introduction to Gross National Happiness, Schumachar College, (2009)

https://www.schumachercollege.org.uk/learning-resources/an-introduction-to-gnh-gross-national-

happiness.

7 This principle was first coined and propagated by the Fourth Kind of Bhutan, Jigme Singye Wangchuck
in early 1970s and since then caught the attention of many around the world. In 2012, Bhutan initiated a
World Happiness Day at the United Nations and since then, March 20 is now observed as International
Happiness Day every year. http://www.un.org/en/events/happinessday/background.shtml.

8 CONST. KINGDOM OF BHUTAN art. 9 § § 1 & 2 (2008).
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preservation & promotion of culture and environmental conservation and has domains and
indicators. It is the duty of legislature, executive or judiciary to function towards achieving,
the happiness of the people in the country.

Justice is a component of the good governance, one of the most important pillars
of GNH. Today, all courts in the country ensure, though no written laws exist, that no case
in the court remains in proceeding for more than twelve months. Further, unlike most
countries, requirement of lawyer to represent in the court is only an option and not
mandatory and most civil cases are generally litigated by the parties themselves saving
huge litigation costs. Though, Bhutan became democracy only in 2008,%! the establishment
of judiciary as an independent body has been there for decades. The judiciary of Bhutan
is established®’> to ensure ‘safe guard, uphold, and administer justice fairly and
independently without fear, favour, or undue delay in accordance with the rule of law to
inspire trust and confidence and to enhance access to justice.”®® There exist four tiers of

hierarchy in the judicial system, the sub-district,**

district, appellate court and supreme
court. Unlike most countries, generally®® there are no separate courts for civil and criminal

cases and are often presided over by a single judge in the lower courts. The Third King of

81Bhutan Tourism Council, Political System (2018) available at http://www.tourism.gov.bt/about-

bhutan/political-system-of-bhutan.
82 CONST. KINGDOM OF BHUTAN art. 21 § 1 (2008).
83 CONST. OF KINGDOM OF BHUTAN (2008), art.21, § 1(2008).
8 Ershadul Karim and Chhime Tshoke Dorjee, Research Guide to Legal System of Kingdom of Bhutan,

Houser Global Law School Program, (2011), http://www.nyulawglobal.org/globalex/Bhutan.html .
85 Tshering Palden, Specialized Benches Established at Thimphu Court, Kuenselonline ( Dec. 17, 2016),

http://www.kuenselonline.com/specialised-benches-established-at-thimphu-court/ .
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Bhutan, His Majesty Jigme Dorji Wangchuck established district courts in 1950s, High
Court in 19675 and Supreme Court®” after the institution of democracy in Bhutan in 2008.
The High Court has nine justices® and has the jurisdiction to hear matters from
all district courts®, tribunals and other such bodies including violation of fundamental
rights under the constitution and issues writs and orders”’. The Supreme Court is the highest
appellate court with jurisdiction to hear all appeals from high court®® besides its original
jurisdiction and serves as the final interpreter and guardian of constitution.”
B. Concept, recognition and codification of contract laws in Bhutan
There are no records or jurisprudence on how the Bhutanese contract laws came
into existence.” The existing available documents in Bhutan indicate that, concept of
contract existed many centuries particularly, the oral contracts. Among few, most
prominent examples of contract and its evolution of contract laws in Bhutan may be traced

back in 16™ century written as a code of ethics®® for layman. This code is one of the first

% Lungten Dubgyur, Golden Jubilee: The establishment of the High Court of Bhutan, Kuenselonline (Nov.

3, 2017), http://www.kuenselonline.com/golden-jubilee-the-establishment-of-the-high-court-of-bhutan/.

87 CONST. OF KINGDOM OF BHUTAN, art. 21§ 2(2008).

88 Each bench has three justices and full bench has all nine judges presided by the Chief Justice of High
Court and is known as full bench.

8 Civil and Criminal Procedure Code,§ § 21 & 22 (2011).

% CONST. OF KINGDOM OF BHUTAN, art. 21§ 10(2008).

! Civil and Criminal Procedure Code,§ 16 (2011).

2 CONST. OF KINGDOM OF BHUTAN, art. 21§ 2(2008).

93 Currently, there are almost very few written records on Bhutanese jurisprudence in Bhutan. Those few
are written in a classic Tibetan script and not available in the public domain. Therefore, correctness of
this information cannot be verified currently but care has been taken to the extent possible.

% This code was known as 16 Code which the layman shall follow while performing his daily activities. It

was issued by Zhabdrung Ngawang Namyel. He is recognized as the unifying person Bhutan under one
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codified laws in Bhutan and regulates the conduct of people in the society. To remain
honest and conduct honestly, and fair manner for all kinds of conduct including making
agreements or entering into any contract in the country is one of the main obligations
mentioned in this code. This code requires that every person, who is involved in any kind
of commercial activity including private money lending, using weighing machines to be
honest and deal with the other person in a fair and reasonable manner. The code warns that,
if done in bath faith, the person will face the consequences of karma. Though, it was more
of Buddhist beliefs, it has huge impact on the conduct of the parties as Buddhist follower.

Another major contract in Bhutan can be traced to 1907°°, the document of
institution of Monarchy. This document clearly depicts that, the people, clergy and officials
of the entire country through their representatives signed a written social contract to
recognize Wangchuck Dynasty®® as the unifying leader, surrendering their rights to the first
King of Bhutan, Sir Ugyen Wangchuck and established an absolute monarchy on 17
December 1907. These documents were termed Genja.”” This means, written concept of

contract seems to be in existence as early as 19" Century.

rule and introduced rule of law in Bhutan. He was a renowned Tibetan (Chinese autonomous Tibet)
lama, who came to Bhutan in 1616.
95 Ershadul Karim and Chhime Tshoke Monarchy and Kanishk Thakur, To Democracy In Bhutan, Legal

Services India, (2014) at http://www.legalserviceindia.com/article/I266-Monarchy-To-Democracy-In-

Bhutan.html.

% Bhutan’s monarchy is named Wangchuck Dynasty as the First King of Bhutan was Sir Ugyen
Wangchuck. Current king is the fifth in line of hereditary monarchy. However, with the transition into
constitutional monarchy from absolute monarchy in 2008, the king is now only the head of the state and
prime minister is the head of the government.

°7 Genja in Bhutanese society generally understood as agreement and it means an agreement to certain

obligation.
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There are no available records when the courts in Bhutan began to recognize the
contracts in Bhutan. However, with the establishment of first unicameral parliament,
Bhutan’s first modern codified law, known as the Thrimzhung Chhenmo was enacted in
1953,%% . This law recognized and courts started application of these provision in contract
disputes. This law requires that any contract be legally valid, must be executed in presence
of a witness including loans.”” Any deed, agreement or contract having alterations or
defective seals is invalid while any contracts executed after 1957 requires to be stamped to
be valid.!® The laws further obligate, that any contract or agreement entered by a person
of unsound mind or made under duress, made by any third party or if it is against the public
policy or illegal becomes null and void.!®" This law also require that any agreement or
contract made, must be rescinded within ten days'® after it is made and copy may be
executed in the court and in case of multiple contracts, one deposited in the court shall

103 while if not deposited, the latest will be considered.!** This

supersede other contracts
law also imposes half of the total penalty to any third parties involved in contract in case

of breach of the contract. All other!® persons involved in drawing up the agreement shall

%8 This is one of the first codified laws by the Bhutan’s the then National Assembly of Bhutan. This single
statute contains, entire personal laws, private laws, commercial laws, penal laws as well as civil and
criminal procedure. Subsequently, each chapter or section of that law developed into specific statutes
over the years.

9 Thrimzhung Chhenmo, Chapter 11 Part DA 3-6 (1953).

100 Thrimzhung Chhenmo, Chapter 11 Part DA 3-7 (1953).

101 Thrimzhung Chhenmo, Chapter 11 Part DA 3-8, 9, 11& 14 (1953).

12T hrimzhung Chhenmo, Chapter 11 Part DA 3-10(1953).

183 Thrimzhung Chhenmo, Chapter 11 Part DA 3-13 (1953).

194 Thrimzhung Chhenmo, Chapter 11 Part DA 3-12(1953).

105 Other persons are generally the person who drafts the contract as it is presumed that, the drafter knows

the laws and therefore, expected to draft only it is consistent with the laws in the place.
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be liable to half the term of punishment awarded to the parties who have signed the
agreement but complainant gets exempted from any penalty and if party who is not
involved in contract makes a complaint, he or she gets reward.!® However, this law got
repealed chapter by chapter since each chapter evolved into various separate statutes over
the years including marriage, contract, loans, penal, civil and criminal procedure code,
property, contract, inheritance and many more laws. Until the current contract laws,
Commercial Sale of Goods Act of the Kingdom of Bhutan 2001, Consumer Protection Act
2011, Contract Act of Bhutan 2013 and Public Procurement Rules and Regulations 2009,
came into existence, provisions of Thrimzhung Chhenmo and number of other specific
laws were applied in contract disputes.

One of the most unique features of contract laws in Bhutan is with the enactment
of penal law where a breach of contract became penal offence.!’” The law states that “a
defendant shall be guilty of the offence of breach of contract, if the defendant fails without

any legal excuse, to perform any promise that forms the whole or part of a contract or any

109 0

agreement!% and the offence!” of breach of contract is liable for petty misdemeanour.'!

This penal provision is now repealed by the contract law of 2013.!'! The reason for

106 Thrimzhung Chhenmo Pha 1(1953).

197 Penal Code of Bhutan, §§ 285 & 286 (2004).

198 Penal Code of Bhutan § 285 (2004).

199 Penal Code of Bhutan § 286 (2004).

110 1t is a criminal offence and Penal Code of Bhutan § 13 (2004), defines petty misdemeanor as “defendant
convicted of a petty misdemeanor shall be sentenced to a term of imprisonment, a minimum of which
shall be one month and a maximum of which shall be less than one year.” This means, it is a
compoundable offense in Bhutan by paying approximately between $55 to maximum of $166 where $1
is equated as 65 Bhutanese currency.

' Contract Act of kingdom of Bhutan § 2 (2013).
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inclusion of breach of contract as penal offence is no surprise, if we refer the various written
contracts particularly in private contracts. The last sentence of contract would generally
read as “if any party breach the terms and conditions of this contract or agreement shall be
liable for six months imprisonment and five hundred ngultrums fine.”!!?

The contracts include private money lending, land transactions, mortgage deeds,
leasing of lands, even mediation settlement agreements, agreement to provide goods and
services. It basically includes all forms of general contracts as standard form for decades.
There are no records of courts rejecting or criticizing such clauses even post enactment of
the Penal Code of Bhutan in 2004. Though, no written evidences could be obtained on
why such clauses exists in contract, when there is a breach of contract, it remained to be
in force and one may even today encounter some contracts particularly in private contracts
entered in the rural communities in Bhutan drafted by those who are unaware of the modern
contract laws'!3,

C. Broad categories of contracts in Bhutan

Despite of lack of contract laws in past, the existence of contracts and various

forms of contract in Bhutan are worth noting. For easy understanding, I have categorized

the contracts into following types:

1.Private contracts

112 This is a translation by the Author since all such kind of contracts are written only in Bhutanese
language.

3 However, if this contract reaches in the courts, courts are expected to nullify such provisions.
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Private contracts may be the oldest form of contract that existed since
centuries and can date back as early as Bhutan’s trade relations''* with then Tibet, !> now
Chinese autonomous Tibet. Though there are rarely any written documents on these trades,
it can be traced from the present, old people in Bhutan who had the experience of travelling
to Tibet to get salt and other household goods in exchange of flour and other goods from
Bhutan in the form of barter system. This barter system exist even today in many forms in
various communities in Bhutan. Some of the examples are, land lease in rural areas where
in return, the land lord in kind or share cropping system, hiring animals for ploughing
fields, lending money and other necessities or even mortgage among private individuals.
2.Commercial Contracts

The concept of commercial contracts in Bhutan per se is not new in Bhutan as
Bhutan had the concept of barter system for centuries, according to our parents and
grandparents who share their experience of commercial experience. However, modern
commerce in Bhutan probably picked more rapidly with the completion of first motorable
roads in early 1960s. ''® Since, then numerous business establishments spread across the
country ranging from roadside small venders to big commercial establishments to
industries in the country. With rapid economic growth and expansion of development,

commercial activities are only going to increase. Therefore, the Parliament of Bhutan

114 Ratna Sarkar and Indrajit Ray, Two Nineteenth Century Trade Routes in the Eastern Himalayas: the
Bhutanese trade with Tibet and Bengal, Journal for Bhutan Studies, Vol. 17, 56 (2007) at

http://himalaya.socanth.cam.ac.uk/collections/journals/jbs/pdf/JBS 15 _03.pdf.

115 Tibet during that time was not occupied by China. Tibet remained main trading partner of Bhutan till
Bhutan and India opened its diplomatic ties and motorable roads were constructed in early 1960s.

116 GROSS NATIONAL HAPPINESS COMMISSION, ROYAL GOVERNMENT OF BHUTAN,
BHUTAN’S FIRST FIVE YEAR PLAN (1961-1966) available at http://www.gnhc.gov.bt/en/wp-
content/uploads/2017/05/1stFYP.pdf.
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enacted the Commercial Sale of Goods Act of Kingdom of Bhutan 2001 followed by the
Consumer Protection Act of Bhutan, 2012 and established Office of the Consumer
Protection under the Ministry of Economic Affairs.
3. Financial contracts
The concept of financial contract is new. Generally, financial contract in Bhutan
may be categorized into banks, insurance or other monetary related contract offered by
financial institutions. Insurance and banking concepts are new in Bhutan.'!” Due to low
financial literary among the insurer persons, there are numerous informal complaints made
by consumers stating that, the insurance companies are not transparent in disbursement of
their insurance. Further, there are no evidences of financial institutions for their
transparent disclosure of risks and vulnerabilities of investments or loans for potential
clients. By definition of good faith and fair dealing principle, it is the duty of any financial
institutions in the country to act in good faith and observe fair dealing. But this does not
happen in many cases.
While in general, the private money lending is not legally accepted, the
transactions among privates’ parties are quite high looking at the statistics of the monetary
related disputes dealt by the courts in Bhutan. From total of 4897 civil cases registered in

Bhutan 2017, 2936 cases were monetary related cases.!'® Most of these monetary cases

117 Bhutan currently has only two insurance companies (Royal Insurance of Bhutan and Bhutan Insurance
Prvt. Ltd) and one provident fund company (National Pension and Provident Fund Itd.), Five Commercial

Banks and a central bank (Royal Monetary Authority of Bhutan) available at https://www.rma.org.bt/ .

18 Nima, Monetary and matrimony cases highest with courts, Kuensel (Feb. 21, 2018),

http://www.kuenselonline.com/monetary-and-matrimonial-cases-highest-with-courts/ .
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would involve contract in one or other form includes mortgages, share of property, formal
loans, informal money lending.'"”
4. Real estate contracts

With the increasing development of infrastructure in the country, real estate
business is booming across the country. Considering the risks associated with construction
and real estate, the government has interfered housing loan making housing loan since 2012
for two years'?’. But real estate continues to boom and thousands of working people either
buy flats or buildings in some cases and in most cases, enter landlord-tenant relationship.
The real estate is huge business and leads to numerous contractual disputes. For example,
Bhutan still struggles to implement the Tenancy Act of Bhutan 2004!?! owing to huge
demand of housing in the urban areas. Consequently, disputes related to landlord-tenant
are only likely to increase with major disputes related to arbitrary increase in house rents,
forceful evictions or evictions with invalid reasons when the tenant refuses to pay the
arbitrary increase in rent in bad faith. There were reports that, some house owners often
resort to terminate the tenancy agreement by issuing a notice that, the flat is either going to
be renovated or to be used by themselves or their family members. However, later, it is

often found that the house owners enter into contract with a new tenant with higher rent

19 Owing to huge number of informal money lending in the Bhutanese society, the Supreme Court of
Bhutan and Royal Monetary Authority (Central Bank of Bhutan) framed the Private Money Lending

Rules and Regulations 2016 available at http://thebhutanese.bt/rma-approves-private-money-lending-

rules/.
120 Tenzin Lamsang, Finance Ministry proposes opening up home loans, The Bhutanese (Dec.4, 2014)

https://thebhutanese.bt/finance-ministry-proposes-opening-up-home-loans/ .

121 Tenancy Act of Kingdom of Bhutan 2004 was amended in 2014 to give more effect but still it remains
to be house owners and land owners are always at advantage. Available at

https://thebhutanese.bt/tenancy-act-given-more-teeth-and-muscle/ .
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contrary to the reasons mentioned in the lease termination notice. In such cases, the tenant
should have right to sue the owner for breach of the contract for terminating the contract
in bad faith to evict the current tenant. It should serve as protection to the tenant.
5. Employment contracts

The employment scenario in Bhutan can be described in three broad areas, the
corporate, the civil service and private sector. Civil servants and corporate employment
still considered most preferred in Bhutan due to better salary, training opportunity, job

security and retirement benefits!?2,

With government’s policy of private sector
development, youth unemployment, the disputes related to employment contract is
expected to increase. In 2016, unemployment rate in Bhutan was 2.5 and youth
unemployment is 13.2 percent.!?® For example, government through Ministry of Labour
and Human Resources initiated numerous private employment measures. One of the
measures, the Overseas Employment (OE) and Guaranteed Employment scheme.'?* This
has led to breach of numerous private employment contract related issues.'?
6. Government Contracts

Often described as government contract, it is neither too new nor too old. Since the
institution of monarchy in Bhutan, remained stable for more than a century and its
developments evolve gradually from tax reform and in 1963 started the first five-year plan

1th

and currently in the 11" five-year plan. With the initiation of first five-year plan, over the

122 Corporate and civil servants in Bhutan have secure job, retirement benefits, leave, better career ladder,
training opportunities as compared to private employment.
123 Yangchen C. Rinzin, Youth Unemployment Rate Reaches 13.2 Percent, Kuenselonline (Nov. 24, 2017),

http://www.kuenselonline.com/youth-unemployment-rate-reaches-13-2-percent/.

124 The recent cases of employment disputes would be highlighted and analyzed later.

125 Few prominent cases will be discussed in the recommendation part of this paper.
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decades, the government spend billions of dollars in development of the country and in the
process, major works were all carried out by the private companies called contractors,
procurement agents, suppliers and now even in service (catering).

The government contracts in Bhutan are bound mainly by Public Finance Act 2007,
Procurement Rules and Regulations 2009, Financial Accounting Manual 2016 and, Public
Private Partnership Rules and Regulations 2017. The relevant provisions of these laws
would be discussed later in the analysis part. The actual contract is awarded generally in a
document called Standard Bidding Documents by respective government agencies. The
government expenditure is based on seven principles of public policy of Bhutan.!?® These
are efficiency, economy, effectiveness, equity, sustainability, transparency and
accountability. The government bidding is awarded through various tender committees
established at various levels depending on the kind of contracts. For example, at the district
level government works, Dzongkhag'?’ Tender Committee!?® is empowered to award the
tender. Similarly, there so many levels of tender committees and procurement committees
in various government agencies using public fund. The policy requires that government
contract must “ensure fair and equal access to the suppliers, consultants and contractors for

129 and to ensure efficient and

award of contracts for supply of goods, services or works
save public money from unnecessary expenditure. The principle of good faith and fair

dealing are yet to be seen in the government contracts in Bhutan.

126 public Finance Act of the Kingdom of Bhutan § 4 (2007).

127 Dzongkhag is a local name of district. Bhutan has 20 districts in total. Each district is headed a Chief
Executive Officer called Dzongda..

128 Various sections of the Procurement Rules and Regulations, 2009.

129" Guiding principles enshrined in the Procurement Rules & Regulations 2009.
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D. Origin, development and role of good faith and fair dealing in Bhutan and
Bhutanese contract laws

Bhutan’s current contract law is very recent. This new contract law has complete
adaptation from Indian contract law in its form and principles, the absence of explicit
provision of good faith in statutory provisions. However, the concept and principle of good
faith has been part of Bhutanese culture and belief for centuries derived from Buddhist
principles of trust and honesty.

According to Buddhist principles of trust and honesty and one must trust and have
confidence in others and we expect the others not to betray. This plays an important role in
kind of relationship between or among the parties in contract. The role of honesty in Bhutan
as a Buddhist practitioner is one of the most important virtue. Buddhist values teach the
society that, real honesty means being willing to see things as they are, without having any
motive or intention whatsoever to change them with deception or fraud or bad intention or
motive'3?. This brings that, as follower of Buddhism, honesty means, no fabrication and no
pretense. Further, culturally, Bhutan being a very small country with extended family
system and closed-knit community, the relationships based on trust, honesty and fairness.

Bhutanese also believe that, being dishonest creates selfishness, prevents one from
living fully with happiness and dishonest people are supposed to worry a lot and unhappy
in their life. In Buddhist belief, it is considered that everything is a created by oneself and
therefore, being dishonest would create unhappiness and prevent from attaining

enlightenment while honesty and trust would bring happiness, peace and loved by others

130 Translated from collection of Buddhist Scripts by Singye Dorji, a graduate of Buddhist University in
Bhutan (Tango Buddhist University).
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in the society'*!. These beliefs and social norms play an important role in ensuring good
faith and fair dealing in formation and conduct of parties in any contract.

In nut shell, as Buddhist, it is believed that, everything revolves around the karma
and if any person harms or has bad intention to others, the same effect will come back to
that person. Thus, the trust between and among all kinds of relationships whether buyer
and seller, tenant and house owner, consumer and trader, government and people, husband
and wife, parents and children, friends and family. And entire gamut of trust is built upon
honest and everything must be done in good faith and fair dealing. The good faith intention
is paramount in Bhutanese society and therefore, the concept and principle of good faith
and fair dealing existed centuries. However, these principles have not been recognized and
applied by courts.

The only law in Bhutan that, require general good faith is provided in Commercial
Sale of Goods Act of the Kingdom of Bhutan (2001).!%? This law recognizes the principle
of good faith only and does not recognize fair dealing. Further, the requirement of good

faith is “restricted to transactions in goods”'

and does not apply to other types of
“transactions, such as transactions in services, securities, or immovable property. there is
a difference in bargaining power of the parties.” ** The law requires that, every contract

or duty within this Act imposes an obligation of good faith in its performance or

enforcement'® similar to U.C.C. Further, the scope of this law is limited to transactions in

1B,

132 The Commercial Sale of Goods Act of Kingdom of Bhutan, § 4 (2001).

133 The Commercial Sale of Goods Act of Kingdom of Bhutan, § 4 (2001).

134 The Commercial Sale of Goods Act of the Kingdom of Bhutan, § 4 (2001).
135 The Commercial Sale of Goods Act of the Kingdom of Bhutan § 6 (2001).

32



goods and explicitly excludes transactions in services, securities, or immovable
property.'36
In 2013, the Parliament of Bhutan enacted the first general contract law, Contract
Act of Kingdom of Bhutan 2013. As discussed previously, this law is influenced by Indian
Contract Act 1872"%7 and resembles almost, all the provisions. The definition, essential
elements, formation, performance, breach and many other provisions stand exactly same
in letter and spirit. Both laws (Indian and Bhutanese) lack the general statutory requirement
for good faith in all forms of contract. Rather, these laws recognize the good faith only in
few special cases such as law of agent-principal and bailer-bailee, pawnor-pawnee
relationships. This means, the scope of good faith in Bhutan is very narrow and restricted
and concept of fair dealing does not exist in Bhutan.
E. Principle of good faith and fair dealing in American as compared to Bhutanese
contract laws.

In this section, a brief comparison of principles of good faith and fair dealing are
dealt to understand the differences between the two legal systems in terms of recognition,
application and areas of contracts where these principles are applied.

1. Codification of principles of good faith and fair dealing in American and

Bhutanese contract laws
As discussed above, the U.S. contract laws developed centuries before during the

British Colonialism from which most court systems transitioned after the U.S. gained

136 The Commercial Sale of Goods Act of the Kingdom of Bhutan § 4 (2001).

137 Indian Contract Act, 1972, available at
http://www.advocatekhoj.com/library/bareacts/indiancontract/index.php?Title=Indian%20Contract%20A
ct.%201872.
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independence. The courts include common law courts, jury system as well as equity courts
and the entire concept of contract though some things changed. Good faith principle has
been one of the key principles that continued though now in a different spectrum between
the common law system in Britain and the U.S. Now, most countries including common
law countries have codified their laws of contract for uniformity and better understanding.
Therefore, it is important that good faith as one of the most universal principles of contract
law, would function best if it is codified. For example, in the U.S. though still a common
law system has brought this principle not only in the U.C.C. but also as a general principle
of contract through the Restatement and in government contracts too.

Bhutanese courts rely heavily on written law and literal interpretation rule and
thus, it is more appropriate to codify these principles. This would, not only make the courts
to made decisions easily but also those who enter into contracts to honour the contractual
obligation better and bring suits under these principles in case of breach of contracts.

2. Good faith and fair dealing as a basis for judicial decisions in American and

Bhutanese legal system

The courts in Bhutanese justice system heavily rely on the statutes to dispense the
decisions. Bhutanese courts neither seem to follow common law system nor civil law
system. However, there are no laws that prohibit the or require the courts to decide only
based on the enacted laws, instead gives discretionary power to courts to decide the cases
based on rule of law and principles of justice. Therefore, application of good faith in
contract disputes are though not common but not impossible. On the other hand, the U.S.
has a strong evidence of application of principle of good faith in the contract disputes since

centuries and now developed well established strong judicial decisions on this subject.
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I have explored and scrutinized numerous decisions on contracts in Bhutan
including government contracts but could not find any judicial decision taken based on
good faith. There are few records where parties have argued or motioned on the basis of
good faith. The court particularly relied on written laws particularly on provisions of
Evidence Act of Bhutan 2005 and Civil and Criminal Procedure Code of Bhutan, 2001.'33
This is interesting because Bhutanese courts follow neither civil law nor common law
system, yet courts seem to incline towards civil law rule of interpretation by relying on
expressed terms of the laws. Further, one of the impediments in locating judicial decisions
is inaccessibility to judicial decisions in Bhutan whether offline or online. Currently, there
is not a single agency that publishes court decisions in Bhutan in any form. Hence, it is
extremely difficult either to state with definitive that there are no decisions on good faith
or fair dealings nor deny that there does not exist such decisions. Generally, courts in

Bhutan give their decisions in Dzongkha!’

making it even more difficult to have any direct
citation of court opinions on their cases. On the positive note, if courts have considered
Buddhist principles and Bhutanese norms of honesty, trust and fairness, then it would be
even more easy to recognize good faith and fair dealing when judgments are in Dzongkha.

Another, reason could be because of the format of judgment as it is often
standardized and judges have no discretionary power to lay down their own opinions or
principles or dissenting opinions. The judgments are often required to be within the

standard format either prescribed by the judiciary or through resolution of Annual Judicial

Conferences to ensure uniformity and simplicity. Recently, there were reports that, the

138 Civil and Criminal Procedure Code of Kingdom of Bhutan, (2001).
139 Dzongkha is recognized as national language of Bhutan by Constitution and resembles with Tibetan in

terms of writings as written form of Dzongkha was developed with assistance of Tibetan alphabets.
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courts are now adopting the Conclusion, Rule, Analysis and Conclusion (CIRAC)!40

method to write the judgments and such new initiatives can be described more opportunity
for the judges to express their views and apply applicable principle.
3. Role of good faith and fair dealing in formation, performance and enforcement
of contracts in the U.S. and Bhutan
In actual sense, there can be three areas of the contract, where the good faith and
fair dealing can be applied. These are, formation of contracts, performances of contract and
enforcement of contract in case of breach of contracts. In the American legal system, the
good faith and fair dealing are recognized in two levels, in the performance and
enforcement of contracts both in Restatement (Second) of Contracts and U.C.C.
a. Formation of contracts
There are no records that American legal system recognizing principles of good
faith and fair dealing in formation of contracts. Further, neither the Restatement (Second)
on Contract nor the U.C.C recognizes good faith and fair dealing in contract formation.
Though there is no requirement of general duty of good faith in contract negotiation, the
parties are expected to negotiate in good faith. '*! Failure to negotiate in good faith may
result “in liability under several circumstances.'? They described principles of tort, unjust
enrichment, promissory estoppel an alternative to good faith, if negotiated in bad faith.

Further, they also mentioned that misconduct, coercion, misrepresentation, as other

140 Interview by Author with Choejab Dinlen Mipham, Registrar, Thimphu District Court, Thimphu
Bhutan, Royal Court of Justice of Bhutan, in George Washington University Law School, DC. (Dec. 15,
2017).

141 Burton, supra, at 331.

142 1d. at 332.
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alternative to application of good faith and fair dealing in contract formation. Bhutan’s
contract law also requires similar principles in the formation of contract and on which basis
the contract may be held invalid, void at ab initio or voidable.
b. Performance of contracts
The application of good faith in the performance in the American contract laws
is recognized that “Every contract imposes upon each party a duty of good faith and fair
dealing in its performance and enforcement”'* and further, U.C.C required that, “every
contract or duty within the Uniform Commercial Code imposes an obligation of good faith
in its performance and enforcement.”'** Thus, in American system, application of good
faith and fair dealing are well recognized both in statutory terms and by courts.
c. Enforcement of contracts
The American Justice system provides that good faith and fair dealing is applied

t'4 of contracts. Good faith in enforcement of

only in performance and enforcemen
contracts involves two steps. First step is to determine the existence of enforcement
provision and if exist, then determine “whether invoking the term will advance the
purposes for its inclusion in the agreement without imposing needless costs on the party

against whom enforcement is sought.”!#¢

In the second step, to invoke good faith in
enforcement, determine whether circumstances present that the time of enforcement would

benefit”!*” or the “enforcing party could have taken reasonable steps, without prejudicing

143 Restatement (Second) of Contracts of § 205 (Am. Law Inst.1981).

144 U.C.C. § 1-304 (2012).

145 Restatement (Second) of Contracts of § 205 (Am. Law Inst.1981).

146 Eric G. Andersen, Good Faith in the Enforcement of Contracts, 73 IowA. L. REV 299, 350, 312(1988).

147 Burtons, supra, note at 312.
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its own position, that would have made invocation of the term unnecessary to accomplish

the purpose for which the term was included in the agreement.”!*3
4. Impact of principles of good faith and fair dealing in government contract in the

U.S and Bhutan

Government contracts forms one of the major contracts in any country every year
as developmental activities continue in every state. Parliaments across the world, approve
billions of dollars every year. Therefore, all parties are required to perform and enforce
the contractual obligations as agreed in the contracts. However, that does not always
happen. When the government contracts are breached, courts generally apply, “principles
of good faith and fair dealing in government contracts with the presumption that the public
officials always acted in good faith when executing or performing contracts in their official
capacity.”'* But over the centuries and by “nineteenth century, the Supreme Court held
that whenever the government entered into an agreement, that contract gave the
government an implied duty of reasonableness in performance.”!*® Further, now with the
general provision in the Restatement of Contract, any kind of contract, both parties are

obligated to perform in good faith and U.C.C. requires that all commercial contracts must

be performed in a fair and reasonable manner.

148 1d at 312.

14 Roni Adil Radi Elias, How Good Must the Government’s Good Faith Be? Defining the Boundaries of
the Contractual Duty Of Good Faith And Fair Dealing In Public Contracts, 10 CHARLESTON, L. REV. 105
19-20 (2016).

150 4.
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In Bhutan too, billions of ngultrums'! is annually spent as public expenditure. As
one of the fastest developing economies, the public expenditure particularly in the areas of
infrastructure is increasing every year. In 2016-2017 annual budget, the government
allocated 11% of the total budget to roads and another 6% to urban development housing
and public amenities'>?. Almost entire works in these areas are contracted to government
contractors and involves contractual obligations and general application of good faith can
play an important role in formation, effective performance and enforcement of contracts as
well as pre-contract negotiations. The Anti-Corruption Annual Report 2016, identified
construction as one of the major corruption prone areas and the report suggested that,
proliferation of undesirable practices such as fronting and collusion, lack of real
competition among the contractors, fragmentation of design and construction process, very
low levels of productivity, poor quality of construction and high cost of construction.”!
III. Recommendations

This paper is aimed at convincing the courts in Bhutan to apply the principles of
good faith and fair dealing in formation, performance and enforcement of contracts in
Bhutan with an objective that, its application would provide more remedial options,
balance the unequal bargaining power in certain contracts and serve a “safety valve” and

fill the gaps when the contracts are either confusing or ambiguous. Thus, following

recommendations are proposed for the Parliament of Bhutan and Judiciary for the

151 Ngultrum is a Bhutanese currency pegged with Indian Rupee. Thus, its rate against US dollar depends
how the Indian Rupee fluctuates with the US Dollar.

152 MINISTRY OF FINANCE, ROYAL GOVERNMENT OF BHUTAN, NATIONAL BUDGET FINANCIAL YEAR
2016-2017, 161-163 (2017).

153 ANTI-CORRUPTION COMMISSION, ANNUAL REPORT 2016, 36 (2017).
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application of these principles in contract disputes in Bhutan. While, most of the proposals
are derived from the U.S courts’ decisions and statutes including restatements, I have
modified wherever possible and avoided any complex issues to suit the Bhutanese legal
system and care is taken to propose recommendations which are practical and more realistic
to achieve the objectives of this paper
A. Reasons for application of principles of good faith and fair dealing by courts in
Bhutan
Before dwelling on how to apply the good faith, let’s look at the reasons why these
principles would benefit the justice system in Bhutan in the contract disputes:
a.The application of good faith and fair dealing would add another option of
remedy to the contract disputes besides the already existing remedies;
b.It has found through cases that, every contract as whole document does “require
good faith at every state of the contractual process from preliminary negotiation
through performance to discharge, and nearly all kinds of contracts;”154
c.Currently the courts rely on the actual terms and conditions of the contracts and
nothing else and therefore, in case of any ambiguity, even though either the
litigants or courts know that the contract was entered into with a good faith or
fair dealing either in the formation or performance, the contract cannot be
enforced based on these principles, since these principles are not yet recognized;
d. In cases of disputes, where there is an imbalance of bargaining power,
particularly in commercial contracts such as consumer goods and services,

loans or insurance, the court’s absolute reliance on mere written contract terms

154 Summers, Supra, Note at 216.
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may in many cases, could cause injustice to the party which has weaker
bargaining power;

e. The application of these principle would also reduce the abuse of discretionary
powers enjoyed by stronger parties in the contract and minimize deception and
prevent any parties from entering into contract with no intention of performing
the contractual obligations. This is particularly true in case of government
contracts, where some contractors try to get multiple contracts with no
intention of performing all the contracts as agreed in the contract documents.
It will also prevent the government authorities from abusing discretionary
power towards the contractors as sometimes, government might terminate
contracts citing lack of funds or other policy reasons but actually with no
intention to perform their part;

f. The application of this principle is even more important in general contracts in
Bhutan, because there are numerous contract disputes which are often
unwritten and generally entered into contracts with good faith where one-party
refuse to performance their obligations;

g. It will help the courts and parties in general, the enforcement of any kind of
contract, if good faith and fair dealing are present in the contract; and

h.It will create positive impact on achieving the objectives of Gross National
Happiness. Good faith and fair dealing are important elements of national
policy of gross National Happiness. As a Buddhist equivalent of a ‘social
contract’ declared in Bhutan in 1675 and in 1729, the legal code of Bhutan was

enforced stressing that, laws should promote happiness of the sentient
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being.”!> It is a constitutional mandate that, the state should provide “justice
through a fair, transparent and expeditious process”!*° to achieve the happiness
or GNH. The judge is required to give a “reasoned judgment.”!*’ Principles of
good faith and fair dealing are undoubtedly the most important principles in
ensuring honesty and trust in the society whether between the legal persons or
natural persons. Recognition and application of principles to uphold the
principles of honesty and trust in the society will bring more harmony, peace
and happiness in the community, family, business partners, corporate-clients
and nation at large. Therefore, court must not only serve justice to the people
but also contribute in protecting the happiness of the people and country.
B. Possible demerits of application of good faith and fair dealing in Bhutan
While, there are numerous benefits of application of good faith and fair dealing in
Bhutan, there are also demerits in recognition and application of these principles:
1. The litigants may bring in disputes in the court only based on good faith to sue the
party even though, the plaintiff may know that he has no locus standi;

ii. Since the good faith and fair dealing often considered as implied in all contracts,
it can prolong the duration of judicial process, increase in expenditure for
litigants and judiciary and undermine rule of law; and

iii. The courts need to have adequate knowledge on the application of these

principles. Since, most of the judgments are written and often prepared by Bench

155 Minister Jigme Thinley, Ministry of Home and Cultural Affairs, Keynote Address at the Halifax,
Canada: 2nd International Conference on GNH (Jun. 21, 2005).

156 CONST. OF KINGDOM OF BHUTAN Art. 9 § 5 (2008).

157 Civil and Criminal Procedure Code of Bhutan, § 96(3) (2001).
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Clerks who are paralegal and not lawyers and hence, determination of these
principles may be difficult for all the courts in the country to apply these
principles in its decision. Moreover, also most of the civil cases are often argued
by parties themselves based on good faith and fair dealing are expected least
unless the judiciary advocates on these principles or it is incorporated in the
statutes as mandatory part of contract. This may create non-uniformity in the
decision-making process of different courts and judges in some instances.
C. Illustrations on existence of principles of good faith and fair dealing in Bhutan
A few illustrations on how the good faith and fair dealing are understood for easy
application of these principles by the court of the Bhutan are given below.

1. Thimphu City contracts a Contractor Company'*® A to demolish a an illegally
constructed building for City for Nu. 30,000 and contract becomes effective when
the building is demolished. Company A in good faith tries to demolish the building
but due to protest from residents ensues a fighting between the Company A and
resident and this results in injury of the machine operator of Company A. The
Company A’s duty is discharged and cannot be held liable for the failure to
perform the duty.

2. A Supplier X!'*° submits and accepts a bid to supply 5000 printer cartridges to
Ministry of Works and Human Settlement at Nu.3500 per cartridge. The parties
execute standard contract form including quality and delivery of the goods at the

procurement division of the Ministry as required, and supply to be begin

158 This hypothetic illustration is directly adapted from Robert S. Summers, General Duty of Good faith-its
Recognition and Conceptualization, 67 Cornel L. Rev. 810 (1982).

159 Summers, Supra, Note at 811.
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immediately, cancellation by X may be effected at any time. “Good faith requires
that, the Ministry order and accept the cartridge within a reasonable time unless
Ministry has given the X a notice of intent to cancel.

3. Mr. Y'% buys car from Car Agent Z on credit. The Contract requires that, if Z’s
credit or financial responsibility becomes impaired or unsatisfactory to Y, Y may
demand cash or security before making shipment and may cancel if the demand is
not met. Y may properly demand cash or security only if he honestly believes, with
reason, that the prospect of payment is impaired.

D. Selected Bhutanese case laws, where Bhutanese court or dispute forums could have
applied or had the option of application of principles of good faith and fair dealing
1.Kuenga Wangmo v. Bhutan Travel Express, (2016)'%!

Sonam Wangmo and others, plaintiff(s) brought an action against Bhutan Travel
Express, the defendant!? for failing to provide hotel, food and accommodation to the
complainant after making the full payment for fourteen days in Bodhgaya. In this case, the
defendant, a local travel company, the travel agent expressly agreed to arrange a spiritual

trip to Bodhgaya for the plaintiffs. As per the contract, each person paid Nu. 70,000/- for

accommodation and food for 14 days and further Nu. 24,000/- for their air tickets before

160 1d at 811.

161 OCP/2016.

162 Kuenga Wangmo v. Bhutan Travel Express, OCP/2016. Thousands of Bhutanese visit a place in India
well known for birth place of Buddha and other Buddhist sites every winter. Previously, such travels were
arranged through India travel agents. However, recently, considering the possibility of earning good profit,
number of Bhutanese started offering travel business. However, since most of the travellers were farmers
and illiterate persons, some travel agents were found to promise a lot before travel, advertise in the media

and later on breach the contract terms and conditions.
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they departed for Bodh Gaya. The plaintiff complaint, that after reaching India, they found
that their hotel was in Gaya and not Bodhgaya, which is 16kms away from Bodhgaya where
they were charged money for their travel, food and lodging. And thereafter, they shifted to
Royal Bhutanese Monastery after one day stay in Gaya and demanded the defendant to
refund the full price paid for their Bodhgaya trip, but the defendant refused. Finally, the
parties decided to settle the matter internally and the defendant agreed to refund Nu. 65000
of the total payment made. In this case, on closer examination, there seems to have been
no good faith in the formation of the contract as well as performance.
The outcome would have been, if the good faith and fair dealing were applied in this case
Careful analysis of this contract, the travel agent has first negotiated the contract
in bad faith, had no intention of performing the contract and was dishonest in informing
the consumers of actual place and additional cost to the consumer clearly breaching the
contract. The travel agent knew about the situation as they have been engaged in business
while the plaintiff had no idea of such situation. The travel agent refused to refund even
after plaintiff went through lot of difficult situations not only suffering from economically
but also physically and emotionally. Therefore, this case is a classic example of where
principles of good faith can play important role in Bhutanese legal system. By applying the
good faith and fair dealing in this case, the outcome would have been different and possibly
the Consumer Protection Forum could have awarded the following decision.
a. All the additional expenditure occurred for the tour; and
b.Compensation for mental trauma and pain caused to the consumers considering most of
them being illiterate farmers who had not anticipated any such hurdles due to this travel.

2.Bodhgaya Pilgrimage case
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A reported by “The Bhutanese”!® a tour of 18-day pilgrimage for 470 Bhutanese
mostly comprising elder people to Buddhist sites in various Indian places in Varanasi in
Uttar Pradesh and Tsho Pema and Manikaran in Himachal Pradesh in 2017 was arranged
by a travel agent and each pilgrimage paid Nu. 14,000 for the entire trip.'®* The trip was
organized by Lhathong Adventure but actual contract was performed by another travel
agent. During the trip, one of the pilgrims lost his life.

The customers claimed that “the way in which the 18 day tour was done made it a
very difficult one for all the pilgrims due to the attempt of the tour company to save money.
In all the rush there was also a loss of one life. More nearly lost their lives after the break

165> and also

on a bus failed and crashed into another vehicle shattering all its windows
claimed that one of the pilgrims “lost his life because there were no clear instructions and
because the bus stopped at places where there were no bathroom facilities.”'®® One of the
men had to cross the road to relieve himself and while crossing the road, the pilgrim was
crushed to death by another vehicle. Another, pilgrim claimed that, they were forced to do
their bathroom near the buses in open area and felt humiliated. Other problems faced by
the pilgrims where they had to sleep in tents, common halls in cold weather and even had

fed with free food from Gurdwara'®’.

163 “The Bhutanese” is a weekly private newspaper in Bhutan.
164 Tenzin Lamsang, Harrowing Journey for Bhutanese Pilgrims Organized by a Bhutanese Tour

Company, The Bhutanese (Jan. 28, 2017), http://thebhutanese.bt/a-harrowing-journey-for-bhutanese-

pilgrims-organized-by-a-bhutanese-tour-company-2/.

165 One of the customers, Norbu Tshering spoke in the “The Bhutanese”
166 1.

167 This is a Sikh place of worship which are kept open to any visitor irrespective of their colour, faith,

gender or background. Available at http://www.sikhanswers.com/worship-ceremonies-institutions/sikh-

gurdwara/.
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The report revealed that the travel agent who conducted the tour not only admitted
the claims but justified that “it is not anyone’s business on how the tour company manages
or whether it pays for facilities as long as the tour is completed.”!®® The travel agent further
justified on their promise to “to take care of for the entire journey'®®” that the food ran out
because, it was a large group and refuted that person who lost the life was drunk and
mentally unstable which was rejected by the spouse of the deceased. He further, added that
if people want better services, they should pay Nu.450000 -50000. The report claimed that
the travel agent generated Nu.6.58 million making is a quite a lucrative business and agreed
to provide standard services.

Possible outcome of the case, if the good faith and fair dealing were applied

In this case, the travel agent never seemed to have intended to honor the contractual
obligations. It is clear from the statements they made, when they said, if consumers want
better services, they should have paid more, that the travel agents knew and anticipated and
foreseen that, they won’t be able to perform the contracts as agreed. The intent and conduct
are both clearly showed that, defendants entered into contract in bad faith and took the
advantage of being at better bargaining position and took no steps of fair dealing in this
case. The possible outcome of good faith and fair dealing in this case would have been:

a. Damages on any additional cost the consumers incurred;
b. Compensation for the entire mental trauma, physical fatigue and possible sickness

among the consumers and forcing them to shelter in poorly condition places; and

168 The owner of the travel agent, Mr. Namgay who conducted the tour.
19 Tenzin Lamsang, Harrowing Journey for Bhutanese Pilgrims Organized by a Bhutanese Tour

Company, The Bhutanese (Jan. 28, 2017), http://thebhutanese.bt/a-harrowing-journey-for-bhutanese-

pilgrims-organized-by-a-bhutanese-tour-company-2/.
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c. Compensation for humiliation of the consumers by forcing them to eat in charity area
of another religion by forcing the pilgrimage to defecate in open area.
3.Tshewang Rigzin v. Phuentsho Wangdi (2015)!'7°
Tshewang Rigzin, the plaintiff sold a car to Phuentsho Wangdi, the defendant for
a total amount of seven hundred thousand ngultrum'”'and the defendant agreed to pay the
total amount within six months of the date of execution of the contract. After one month
from the execution of the contract, the defendant sent a bank cheque bearing total amount
to the plaintiff. However, the cheque bounced when the plaintiff went to with the amount
due to insufficiency of balance in the defendant’s bank account.

The plaintiff informed the defendant about the cheque bounce and defendant
assured that it may have been due to transfer of money into his account and that the amount
would be there soon. However, even after six months from the date of execution of the
contract, the plaintiff could not withdraw the money and plaintiff filed a suit against the
defendant for recovery of the amount due. Court citing the Commercial Sale of Goods Act
2001 stated that there was a valid agreement and ordered the defendant to pay the amount
owed to the plaintiff within the extended period agreed between the parties.

Possible outcome of if good faith and fair dealing applied
In this case, there is a clear indication that, the defendant knowingly sent the cheque
to the plaintiff with no intention of performing the contract. However, neither the court

took the cognizance of bad faith nor the litigants brought the issue of good faith in this

170 Thimphu 2015/888 (2015).

17! Ngultrum is a Bhutanese currency equally pegged with Indian Currency and written as “Nu.”

48



dispute. By applying the good faith and fair dealing, the plaintiff would have been entitled
to
1. Damages on the actual amount along with the interest; and
2. Compensation for the incidental expenditure incurred while traveling to bank for many
times and wasting the time of the plaintiff
4.Sonam Wangmo v. Sonam Phuntsho (2017)!72

Sonam Phuntsho, plaintiff sued Sonam Wangmo defendant, the appellant
challenged validity of three agreements where the appellant is alleged to have borrowed
money from the respondent where the respondent produced three agreements stating that
the building owned by the appellant provided under those agreements was given to him by
the appellant, the appellants could not pay his debt.

The entire case revolved around the argument whether the agreements were
executed under coercion, fraud or misrepresentation. Neither the parties nor the court
dwelled on principles of good faith. However, there was a room for argument because of
principles of good faith by the plaintiff that the agreement was signed with a bad faith to
get their property. The plaintiff lost the case as court decided the case based solely on the
written agreements and not on the formation, performance and enforcement of contracts.
Possible outcome of application of good faith and fair dealing

Though neither the parties nor the court took cognizance of good faith in their
contract, considering the numerous contracts entered between the parties, there seems to
be existence of good faith in one of the parties. If the parties or court took cognizance of

good faith, the outcome may probably be much different than the current decision.

172 Supreme (Hung 16-33) 2017.
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5.Job seeker’s case with labour agents (India)

A report!”? stated that some 30 job seekers returned home in 2017 and job seekers
complained that, India-based employment consultancy firms in the contract, agreed to
provide placement of those job seekers with a decent salary, free drop off and pick-up
facility but when they reached down, they had to find their own jobs, no transportation
facilities were provided and some had to work without salary for months and were verbally
abused by employers.!”* They had to return to Bhutan. In such case, it is well established
that job seekers in hope of the promises in the contract, entered into contract in complete
good faith but the employers and agents breached the contract and had no intention of
performing the contracts. The job seekers could not get anything in this regard as agents
are Indian and beyond the jurisdiction of Bhutanese courts. However, some Bhutanese
agents were involved in this case and government could only suspended their license or
cancel the licenses.

Possible outcome if good faith and fair dealing were applied
It is clear from the conduct of the agents in India that, they had no intention to
perform their contracts. Job seekers may be able to:
a. Demand the specific performance of the contracts; and
b. Seek damages for mental trauma and harassment the job seekers had to endured while
in a foreign country

6.Jobseekers v. Sergyel Educational Consultancy

173 M.B. Subba, Bhutanese Youth working in India wants to return, Kuensel (Oct. 13,20017),
http://www.kuenselonline.com/bhutanese-youth-working-in-india-want-to-return/ .

174 1d.
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A group'” of Bhutanese job seekers who were sent to Kuwait by an overseas
employment agent, Sergyel Educational Consultancy on the promise (contract) that, they
will be employed as housekeeping job with minimum of $450 a month and eight working
hours a day. During the formation of contract, the job seekers were asked to fill up a form
and told them that actual job is housekeeping and if they encounter any problem, they were
“strictly advised” not to notify the Bhutanese Embassy in Kuwait. Upon, their arrival in
Kuwait, they were immediately taken into an isolated place, seized all their documents and
mobile phones, they were forced to worked for twenty hours and paid not even half of the
salary promised.!”¢
Possible outcome if good faith and fair dealing were applied.

This is another contract with clear evidence of bad faith in formation and no
intention to perform on the part of the employment agent who send these job seekers to
Kuwait. There is a high indication that the agents were while making profit from those job
seekers yet they seemed to know that problems would arise and even advised the job
seekers not to complaint to the Bhutanese Embassy. Thus, the entire contract was executed
in bad faith. However, the complainants complained only the basis of terms and conditions
of the contract and travel agents has their explanation to defendant the allegations. The
additional remedies in these cases would have been:

a.Damages on amount the job seekers paid to the agent;

17> Sonam Yangdon, Rescued Girls got duped with half pay, double work, seized passports and no mobile
phone, The Bhutanese (Jun. 17, 2017), http://thebhutanese.bt/rescued-girls-got-duped-with-half-pay-

double-work-seized-passports-and-no-mobile-phones/

176 1d.
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b.Compensation for expenses incurred during the journey including for mental pain
and sufferings of the job seekers; and
c.The compensation for wage lost while seeking the new job
7.The U.S. Visa fraud case
A Bhutanese woman met another Bhutanese man when during her visa interview
for the U. S.!77 The man claimed that he works for U.N. public relations office based in
New Delhi and helped her but he visas got rejected. When he knew about the rejection, he
promised not only to help her but also her friends and relative by sending he invitation
letter, from the Woodstock Film Festival in New York. The woman formed a group of 17
Bhutanese, received a letter of invitation written to the U.S. Embassy in Delhi by co-
founder and executive director of the Woodstock Film Festival in New York but later found
to be forged and each client paid initial deposit of Nu 30,000 to the woman.
Possible outcome if good faith and fair dealings are applied
It was an oral contract where the plaintiff entered into contract with a good faith
and believed the defendant while the defendant not only misrepresented himself as official
of'a UN organization but also had no intention of performing his part of contract. However,
this case was charged only as criminal case and no civil damages were sought for breach
of contract terms and conditions. As a result of this contract, total of seven clients lost their
money and hopes. If good faith was applied and treated this as civil case in addition to
criminal proceedings, the clients would have sought:

a. Damages of money they lost with interest; and

177 Tashi Dema, Police forwarded visa scam to OAG, Kuensel (Oct. 22, 2016)

http://www.kuenselonline.com/police-forward-visa-scam-case-to-oag/.
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b. Compensation for the mental suffering they endured while waiting for the visa and
time wasted in performing their part of contract.
8.Sonam Ugyen v. Tshering Lham(2015)!7®

The plaintiff, Sonam Ugyen loaned some amount to defendant Tshering Lham with
an agreement that the defendant would return the loaned amount in three months with
interest. However, the defendant failed to return the money. The plaintiff claimed the loan
was given in a good faith but the defendant failed to honour the contract and perform his
contract. The defendant contended that, the money could not be paid back because she did
not have the money and repayment was not delayed in bad faith. However, the court did
not recognize the contention of element of good faith or bad faith in its decision, instead
relied strictly on the written contract.
Possible outcome of good faith and fair dealing are applied

The outcome would have been same, since in this case, the defendant was ordered
to pay the amount due as agreed in the contract. However, this was one of the cases where
both the litigants, brought the good faith principle before the court as basis but the court
did not take cognizance of either party on this issue. The court decided solely on the basis
of written contract terms and conditions and not the implied existence of the good faith and
fair dealing.

9.Sangay Gyeltshen v. Office of the Attorney General, (2011)!7°
This is an appeal from High Court which was dismissed by Supreme Court by

upholding the decision of the High Court and appellant was convicted for committing an

178 TP-15-10 (2015).
17 Supreme Hung-11-9 (2011).
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illegal involvement in the mining in Samtse. One of the main charges framed by prosecutor
was that Appellant Sangay Gyaltsen, the then Head of Mining Division, DGM, Thimphu,
did, with a purpose to defraud and deceive the authority, execute an agreement
misrepresenting his uncle Rinzin Wangchuk without authority to do so, with one Dolay
Dema to use her export license for export of talc from the Lower Saureni Talc Mine on 11
August 2003. This act constitutes an offence of forgery and therefore, liable under § Na 1-
2 of the Thrimzhung Chhenmo. Appealing this charge, the appellant argued before the
Supreme Court that:

The High Court unfairly reasoned that there was no reason for Dorji

Tshering to facilitate Rinzin Wangchuk in transferring the mine application

totally ignoring the fact that Dorji Tshering has consistently being helping

Rinzin Wangchuk in all matters, including standing as his guarantor for

millions of Ngultrums in the court of law as well as for his loans and bank

guarantees. He has also loaned lakhs of rupees without even subjecting

Rinzin Wangchuk to any legal agreements purely on good faith whenever

he was requested by Rinzin Wangchuk. Being his nephew, it gave him every

reason to assist Rinzin Wangchuk in transferring the mine application at a

time when he was in difficult situation. This Hon’ble Court may be pleased

to note that it was Dorji Tshering who put in guarantee for Nu.4.5 million
180

for Rinzin Wangchuk to get him released from custody.

Possible outcome, if good faith was applied

180 Supreme Hung-11-9 (2011).

54



While, this case is purely a criminal case, it has also caused due to contracts
signed between parties and one of the appellants, Sangay Gyeltshen in the case, did
make a strong argument on the basis of good faith stating that, the appellant loaned
huge amount in the past to Rinzin Wangchuck and even there was no written
agreements as those contracts were purely oral and entered into with good faith. If
the High Court or Supreme Court, recognized the existence of good faith and
allowed the defendant to prove his contention of good faith, there was an
opportunity to get the sentenced reduced for the appellant.

E. Lessons from the selected case laws

The above selected case laws do indicate that, the existence of good faith
and fair dealing in Bhutanese contract disputes cannot be denied. The question
remains is how far, did the court thus far, recognized or considered the elements of
good faith as a basis for decision in the contract disputes. The case laws do also
indicate that, generally, neither the parties nor the court or dispute settlement
forums have recognized and applied the principle of good faith and fair dealing
even in commercial contract disputes such as consumer cases, even though the
Commercial Sale of Goods Act of Kingdom of Bhutan, 2011. However,
considering the difference in outcome of the case as well as benefits of application
of good faith and fair dealing in protection of the weaker party (job seekers,
pilgrimage, consumers), there is a need for the courts to apply these principles in

the contract disputes in Bhutan.
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F. Application of principles of good faith and fair dealing in Bhutan through codification
Bhutanese courts generally heavily rely on the rule of literal interpretation, what
the law says than what the law is ought to be. In order to determine whether codification
of principles of good faith and fair dealing in the Bhutanese law is necessary or not, I have
identified the most relevant existing contracts laws and discussed. Currently, the major
laws that govern contracts in Bhutan are:
a. Contract Act of Kingdom of Bhutan, 2013;
b. Sale of Commercial Goods Act of Kingdom of Bhutan, 200;
c. Public Procurement Rules and Regulations of Bhutan, 2009;
d. Consumer Protection Act of Kingdom of Bhutan, '8! 2011; and
e. Consumer Protection Rules and Regulations of Bhutan 2015
The general Contract Act of the Kingdom of Bhutan 2013, does not contain
principles of good faith and fair dealing in general contracts but does contain this principles
in specific contracts which are in case of bailment and agency. In bailment, the law requires
that, if the bailor has no title to the goods, and the bailee, in good faith, delivers them back
to, or according to the directions of the bailor, the bailee shall not be responsible to the
owner in respect of such delivery.!® In such cases, the true owner may, before the goods

are redelivered, approach the court, which may direct the bailee not to deliver such goods

181 Though consumer law does not state expressly anything on the contract, the increasing number of
complaints by consumers indicate that there are number of breach in consumer contracts in various
sectors including services, transportation. Therefore, Consumer law would be one useful to dwell on
when it comes to commercial contracts.

182 Contract Act of Kingdom of Bhutan § 128 (2013).

56



to the bailor and give further directions regarding such goods. Pledge by a person who is
in possession of goods under a voidable contract. '

These provisions concern only on waiver of liability or protection from damages to
the goods bailed. This waiver is applicable when the bailer has no title to the good, but he
bailed goods to the bailee and bailee did not know about it. But later the rightful owner is
established and bailee returns the goods in good faith. While returning the goods, should
there be any damage or defects in the goods, the personal who has actual does title, the
rightful owner has is barred from seeking damages bailor. These provisions are identical
to Indian Contract Act.!34

Similarly, in case of pledge,'®® which is a special kind of bailment, if the pawnee
entered into contract with a pawnor'®® where the pawner, who later happens to be not the
owner of the goods. To protect the interest of the pawnee, who is in possession of the goods
by owner’s consent to acquire the title of the good so long as he acted in good faith and did
not have prior knowledge of rightful owner at the time of contract formation and the
contract has not been rescinded thereafter.

Another area where concept of good faith is found in Contract Act of Kingdom of
1874

Bhutan, 2013 is on law of agency. In agency, states if, the agent performs his obligation

in good faith which is legal and still cause any loss, damage or injury to the third party, the

183 Contract Act of Kingdom of Bhutan § 129 (2013).

134 Indian Contract Act, §§ 166 & 167 (1872).

185 The § 143 of Contract Act of Bhutan (2013) is also adapted from Indian Contract Act.

186 Pawnor and pawnee are both found in Indian Contract Act § 172 (1872). This pledge is considered
special kind of bailment in which the delivery of goods is either for securing a loan or fulfilling an
obligation and is kept as security.

187 Contract Act of Kingdom of Bhutan, § 172 (2013).
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principal is obligated to indemnify the agent for such loss or injury on behalf of the agent.
And also, if an agent!3® pretending to be agent enters into agency contract with third party,
and the third party believing the fake agent as true agent and deals with the agent in good
faith, and principal fails to rectify, then that agent is liable for any demand or damages to
the third party.

G. Proposed Codification

Parliament is vested with exclusive legislative power'®’ to safeguard the “interest

of the nation and fulfils the aspirations of the people through reviews of policies and issues,
bills and other legislations of the people, and scrutiny of the State functions.”!*® Therefore,
the parliament must incorporate these principles in existing laws by way of amendment or
enactment of new laws. Currently, there are number of laws that, govern various forms of
contracts in Bhutan. Contract Act of the Kingdom of Bhutan 2013, Sale of Commercial
Goods Act 2001 and Public Procurement Rules and Regulations 2009 and manuals are
major contract laws in Bhutan. Therefore, the proposed legislative steps for the parliament
of Bhutan in codification of good faith and fair dealing are stated below:
1.In Contract Act of Bhutan may be amended by the following provisions
a. A new § be added after § 58 of the Contract Act of the Kingdom of Bhutan 2013

as § 58(A) “Every contract imposes upon each party a duty of good faith and fair dealing

in its formation, performance and enforcement including government contracts.”!"!

188 Contract Act of Kingdom of Bhutan, § 181 (2013).
189 CONST. OF KINGDOM OF BHUTAN, art. 10 § 1 (2008).
199 CONST. OF KINDOM OF BHUTAN, art. 10 § 2 (2008).

191 Newly proposed Section.
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b. Another new section be added after the above as § 58(B) “In government contracts,
there is a presumption of good faith and fair dealing and government may terminate the
contract at its termination in good faith unless the other party proves otherwise including
bad faith on the part of the government in formation, performance or termination of the
contract.”!%?

2. The Commercial Sale of Goods Act of the Kingdom of Bhutan, 2001

Commercial Sale of Goods Act of the Kingdom of Bhutan §6 (2001) be amended
from existing provision, “Every contract or duty within this Act imposes an obligation of
good faith and in its performance or enforcement” to *“ Every contract or duty within this

Act imposes an obligation of good faith and fair dealing in its formation, performance or

enforcement.” The words “fair dealing and formation” to be added to the existing provision

to include the principles of reasonable expectations and prevent bad faith during the
formation of the contracts.

3. Procedural amendment

Following new § to be inserted in the Civil and Criminal Procedure of Bhutan, 2001

a. “The courts shall consider good faith and fair dealings in contract disputes when the

relevant laws or agreements are either vague or unclear or if there is evidence of
existence of good faith and fair dealing.”
H. Options to propose the codification of the proposed codification
The proposed made above are general laws. There are no designated agencies to be
the custodian of these laws. For example, other specific laws such as narcotics, medicine,

company or civil service laws have designated agencies to deal with these laws including

192 Newly proposed section.
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amendments proposals. Therefore, no agency can directly be recommended to propose
these laws for the amendment to codify the principles of good faith and fair dealing in
contract laws. However, there are numerous other options to propose the codification of
these principles as an amendment bill. The most appropriate and feasible options are stated
below.

1. National Law Review Task Force'** (NLRTF)

NLRTF will be the most appropriate forum. This task force is already assigned by
the Parliament to review and all the laws in the country and submit a report to the
Parliament for action. The assignment is being currently carried out. The proposed
amendments along with this paper can be submitted to the NLRTF for consideration, so
that, the task force may either consider the proposed amendments and submit it to the
Parliament through the Legislative Committee of the House.!**

2. Legislative Committee of the Parliament

Both the National Assembly and the National Council have Legislative
Committees. Therefore, either of the Committees of the Parliament can be another forum
for proposal of amendment proposal. It can be submitted directly to the Chairperson of the

Committee or through any member of the Committee for consideration in the Committee

193 The National Law Review was established by the Government of Bhutan in 2015 to review the existing
laws, harmonize the laws and proposed for amendments, repeal or enactment of new laws. The
Committee is a temporary Committee Chaired by Attorney General of Bhutan, Senior Justice from High
Court of Bhutan and few more eminent lawyers from government, judiciary and private entities.

http://www.kuenselonline.com/task-force-completes-law-review/ .

194 House means Parliament of Bhutan. There are two Legislative Committees, the National Council
Legislative Committee or National Assembly Legislative Committee. It can be submitted to either of the

Houses.
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Meeting which can then table in the House!®

if the reasons are adequate to amend the law.
Considering the impact of incorporation of these applications on the entire contract laws
and disputes and benefits, it is likely to be considered by the Committee.
3. Private Member Bill

Private member can be another option. If it cannot be submitted to the NLRTF or
Legislative Committee as a matter of policy or procedure of the Committees, it can also be
submitted through one’s member of the parliament or any member to take up as a private
member bill. This means, the concerned member of the parliament can, either submit to
the Legislative Committee of either House or directly to the Plenary of the House justifying
why it deserves for consideration for discussion in the House and its benefits. If the Plenary
is satisfied with the proposal, may either recommend the concerned member to table the
bill directly in the House or table through the Legislative Committee of either of the
Houses.
4. Office of the Prime Minister/Office of the Attorney General

Since, this law concerns the entire population and also add a positive impact on the
government as government contract forms a major contracts in the country involving
millions of dollars every year and incorporation of these doctrines can help both the
government officials to act in good faith and prevent from abusing discretionary power and
prevent the contractors and service providers from entering into any kind of government

with no intention of performing the contract or enter into formation of contract with bad

195 The National Council or National Assembly or the Joint Sitting of Parliament of Bhutan.
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faith. Thus, it may be put to the parliament through any relevant government agency or
Office of the Prime Minister through Office of the Attorney General.'*°
1. Application of principles of good faith and fair dealing in contract disputes without act
of the parliament by courts in Bhutan

1. Legislative Power of Judiciary

Courts in Bhutan serve as fountain of justice and it is where the last hope lies when a
dispute arises. The judges are ones at the end how the law is interpreted and justice rendered
to the litigants. The presumption of role of judge is not merely to translate the acts of
parliaments into action but to uphold the rule of law. Bhutan being a unique nation with
unique guiding principle under the ever-dynamic wisdom and exemplary leaderships of
their Majesties, it is inevitable that, courts must not only ensure that there is justice but
must be seen to be done. Such outcomes can only be done through, by ensuring that not
only the wining party is happy but equally is the losing party in terms of appreciation and
acceptance of the decisions of the court.

Court must transcend beyond the statutes to give effect to the laws, so that intended
benefits of the parliament reach the doors of those seeking justice. Recognition and
application of principles of good faith and fair dealing are not only matter of judiciary but
would help to restore the peace in the community, heal the sores between the parties as
these principles are designed to uphold the honesty and build the trust among citizens

within their communities or with the government.

196 Office of the Attorney General (OAG) is as the Chief Legal Office of the Government, OAG has been
often assigned to come up with new or amendment bills through the Prime Minister’s office or cabinet.
These are not based on written law but more of consensus taken by the government for proposal of

amendment or enactment of new bills to the parliament.
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Bhutanese courts must recognize and apply such principles. There are good
evidences to show that, parties though not argued based on these principles but existed the
elements of these principles in their contract agreements or contractual obligations
specially in monetary, land transactions and property disputes arising out of contracts as
discussed earlier.

2. Application of good faith and fair dealing through court decisions:

It is not always necessary that, law must be codified for the courts to apply. It is a
common practice among courts around the world to apply universal principles including
development of new doctrines to suit the social needs and development. Bhutanese courts
enjoy wide discretionary power. Therefore, since good faith and fair dealing are universal
and implicitly exist in all contracts, the courts can apply these principles without
codification of these principles as modelled from U.S. experience.

a. By enforcing the existing statues

The courts in Bhutan, have the discretion to make the decisions based on relevant
and reliable evidence!”” and authorizes the High Court or the Supreme Court to decide the
matter, if there is ambiguity and such decisions becomes the precedent to the all
subordinate courts.'”® The common law rule of precedent is available to the higher courts
in Bhutan. The High Court and Supreme Court should recognize and apply the principles
in the contract disputes and lowers courts can consequently apply in their respective

jurisdictions.'”®

197 Civil and Criminal Procedure Code of Bhutan, § 28(d) (2001).
198 Civil and Criminal Procedure Code of Bhutan, § 28(1) (2001).

199 Section (§) 30 of Civil and Criminal Procedure Code of Bhutan, (2001), authorizes the Supreme Court

and the High Court to make rules and § make rules to effective implement the provisions of the procedure.
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b. By adopting some of the general test for application of principles of good faith and fair
dealings developed by the U.S. courts

As discussed earlier, there is no statute enacted by the U.S. Congress or state
legislatures on general contract statues in the U.S. Yet, the U.S. courts have made this
principle one of the major laws and reformed the contract laws and helped provide justice
in contract disputes for centuries. The courts not only recognized and expanded these
principles but also contributed in codification of these principles in the form of the U.C.C
and Restatements. In this paper, selected U.S. case laws and Professor Summers’>®
approach on good faith and fair dealing will be explored to explain and recommend how
the courts in Bhutan can apply these principles in various contract disputes in Bhutan.

The concept of good faith as discussed in the introduction, being able to remain
honest in formation, performance and enforcement of contracts in any transaction. Fair
dealing leads to observance of reasonable manner as to certain expectations of the parties
in the contract and does not receive benefits of the contract by destroying the other party

and fairly fulfil the objectives of the contract based on collective bargaining. However, as

discussed earlier, single definition of good faith and fair dealing is difficult and is often

200 Two important articles written by Professor Robert S. Summers are selected to help understand how the
courts can determine the existence of good faith and fair dealing in contracts in dispute and apply these
tests suggested in this paper in their decisions. These two articles are chosen, because first, it is written
in simple and well-organized manner with many practical suggestions how and what kind of tests courts
can adopt to apply these principles and in their decision and also limitations. Second, the situations and
suggestions are seen to more universal and easy for the author to suggest to Bhutanese courts with little
or no modification to achieve the objectives of this paper. The two articles are,

1. Robert S. Summers, Good Faith” in General Contract Law and the Sales Provisions of the
Uniform Commercial Code, 54 VA. L. REV. 195 (1968).

2. Robert S. Summers, The General Duty of Good Faith -- Its Recognition and Conceptualization,
67 CORNELL L. REV. 810 (1982).
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understood as, “a phrase without general meaning(s) of its own and serves to exclude a

wide range of heterogenous forms of bath faith.”?%!

J.  Professor Summers’ test for determination of principles of good faith and fair dealing
by considering the “bad faith” the opposite of good faith, an alternative method to help
courts apply these principles by the courts.

Professor Summers, suggested that, since determining the good faith and fair
dealing in contract is difficult as it is an abstract meaning, courts may find much easier to
explore the opposite meaning. The “bad faith” may be considered in determining the
applicability of good faith in each case. It is because, good faith is also considered an

9202

“excluder rule”"~ and “that the case analyst will be wise to focus on what the phrase rules

out, rather than on what is means.”?*® He explained this concept with an illustration of

relationship between bad faith and good faith as reproduced below:2%*
Sl.  |Forms of bad faith conduct Meaning of Good Faith
No.

201 Robert S. Summers, Good Faith” in General Contract Law and the Sales Provisions of the Uniform
Commercial Code, 54 VA.L. REV. 195 (1968).

202 Robert S. Summers, The General Duty of Good Faith -- Its Recognition and Conceptualization, 67

CORNELL L. REV. 810 (1982).. Note: Excluder Rule: Professor Robert S. Summers described that excluder

rule emphasizes that since the single definition of good faith is not possible, by considering it as excluder

rule in terms of bad faith as opposite context, he suggested three reasons why this proposal would work

better than finding the actual existence of good faith and fair dealing. The reasons are that (1) There are

enough court decisions on implicit or explicit existence of good faith and fair dealing in contracts, (2)

Courts and scholars now developed “criteria to identify specific forms of bad faith” and (3)the existing

experience among lawyers and courts to come up with detailed lists of “detailed rules to rule out specific

forms of bad faith.”

203 Robert S. Summers, Good Faith” in General Contract Law and the Sales Provisions of the Uniform
Commercial Code, 54 VA. L. REV. 202 (1968).

204 1d. at 203.
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Seller concealing a defect in what he is

selling

Fully disclosing material facts

Builder wilfully failing to perform in full,

though otherwise substantially performing

Substantially performing without

knowingly  deviating  from

specifications

Contractor openly abusing bargaining power

to coerce an increase in the contract price

Refraining from abuse bargaining

power

Hiring a broker and then deliberately

preventing him from consummating the

deal

Acting cooperatively

Conscious lack of diligence in mitigating the

other party’s damages

Acting diligently

Arbitrarily and capriciously exercising a

power to terminate contract

Acting with some reason

Adopting an overreaching interpretation of

contract land guage

Interpreting contract language

fairly

Harassing the other party for repeated

assurances of performances

Accepting adequate assurances

It is thus, worth understanding the steps suggested by Professor Summer to apply

follows:

the principles of good faith by determining the existence of bad faith. But due to limitation

of this paper, I will be discussing Professor Summer’s suggestions in brief and these are as

Bad faith in the negotiation and formation of contracts

Professor Summer suggests that, courts should determine the following conduct

of the parties in contract, to determine whether bad faith existed or not. These are:

negotiating without serious intent to contract, abusing the privilege to break

off negotiations, entering into a contract

66

without intention to perform,




entering into contract to deal recklessly disregarding prospective inability
to perform, existence of authority, that a vendor of realty who ultimately
is unable to convey good title must compensate the aggrieved party for the
loss of his bargain if, when entering the contract, the vendor knew or had a
good reason to know of his substantial prospective inability to perform.
Otherwise, the vendor would be liable only for the amount necessary to
restore the vendee to the status quo,?®® failing to disclose known defects in
goods being sold, and taking undue advantage of superior bargaining power
to strike an unconscionable bargain.?*
1.Bad faith in performance

In case of performance of contract, courts should determine, whether there was a
bad faith in performance or not. The “contract case law recognizes distinguishable types of
bad faith in performance, including evasion of the spirit of the deal, lack of diligence, and
slacking off, wilful rendering of only substantial performance, abuse of a power to specify
terms, abuse of a power to determine a compliance, and interference with or failure to
cooperate in the other party's performance.”?’ Parties to contract may also engage in
dispute over a variety of issues including the meaning of “contract language, compliance
with applicable law and existence of relevant facts.”?®® During the performance of the

contract, a party may act in bad faith with an intention to “stall or bluff” or “pretends to

dispute” or may take advantage of other party by twisting the language or laws that favour

205 1d at 221.
206 1d at 221.
20714 at 243.
208 [4.
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him in the dispute. Such bad faith can disadvantage the honest party and therefore, courts
should consider such behaviour or intention of the parties while resolving the disputes to
prevent from “conjuring up a dispute.”?%

Professor Summers proposes that judges often seem to “introduce these concepts
as implied terms in contracts, and not as duties of good faith. But it is almost always better
to recognize something for what it is rather than to fictionalize. And surely, how doctrine
is conceptualized can affect the outcome of cases.”*!°
2. Bad faith in taking remedial action

Even after resolving the dispute, recognizing that a party may act in bad faith when
“seeking a remedy, courts should specifically rule out various remedial actions, including
abuse of right to adequate assurances of performance, wrongful refusal to accept delivery,
wilful failure to mitigate damages and abuse of a power to terminate.?!! This can be for
example “a buyer who refuses to be satisfied with assurances given and unnecessarily
harasses his seller for repeated assurances may really be trying to for an end to relation so
that he can buy elsewhere on more favourable terms and such behaviours violates good
faith.”?!2 Bad faith taking remedial actions can also be wrongful refusal to accept the other's

performance or wilful failure to mitigate damages by way of denying the plaintiff recovery

for damages attributable to his own failure to take reasonable steps to mitigate losses?'® or

209 1.

210 1d. at 232.

211 1d. at 248.

212 1d. at 248.

23 1d. at 249 & 250.
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“abusing the power to terminates by "inserting a clause in contract giving one party an
option to terminate either at will or upon conditions.”?!*
K. By adopting tests laid down in selected well-known U.S. court decisions.

1. Brunswick Hills Racquet Club v. Route 18 Shopping Ctr. Assocs.?!

The plaintiff operated a tennis club on property leased from Route 18 Shopping
Center Associates and entered into a contract which stated that the plaintiff will have the
option to purchase or lease the property for 99 years. To exercise the option either to buy
or lease, the plaintiff was required to make a payment of $150,000 and give six months’
notice to the defendant before the expiry of the lease period. The plaintiff gave the notice
of six month after two years into lease as but did not pay the $150,000. After the lapse of
the option to lease or purchase, the defendant rejected the Plaintiff's offer. The plaintiff
bought a suit against the defendant seeking damages and specific performance of the
contract as agreed in the contract. The Supreme Court of New Jersey while delivering the
judgment laid down the following requirement to determine the principle of good faith and
fair dealing in the contract as:
a. Courts must understand that “in the highly competitive world of commercial
transactions, sophisticated business entities operate according to the impersonal laws of the

99216

marketplace in which self-interest, not altruism, is dominating principle and hence,

courts must “decide to what extent the covenant of good faith and fair dealing, which is

implicit in every contract governs the arms-length business transactions of such entities™*!’

21414, at 251.
215182 N.J.210 (20015).
216 1d at 214.
271d at 214.
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b.By terms and conditions (generally as applied in Bhutan), the plaintiff failed to make the
payment and hence the contract becomes null and void after the deadline. However, in
this case, the court held that court must determine whether, the defendant violated the
covenant of good faith and fair dealing implicit in every contract. And particularly in

commercial contracts “commercial party does not have to act with benevolence towards

99218

an opposing part, it cannot behave inequitably”~"° since they are ones at better bargaining

power; and

99219

c. Proof of “bad motive or intention”"” are important elements to an “action of

220 and hence, courts must determine

breach of the covenant of good faith and fair dealing

that “party claiming breach of the covenant must provide evidence sufficient to support

a conclusion that the party alleged to have acted in bad faith has engaged in some conduct

that denied the benefit of the bargain originally intended by the parties.”??!

d. Courts must be “mindful of pitfalls in enforcing the covenant of good faith
and fair dealing” and if courts are too liberal or broad in applying good faith and fair
dealing, “it could become an all-embracing statement of the parties’ obligations under
contract law imposing unintended obligations upon parties and destroying the mutual

2222

benefits created by legally binding agreements.

2. Prenger v. Baker (1995)*%

218 1d at 400.
2191d at 225.
220 1d at 225.
211d at 225.
2221d at 210.
223 542 N.W.2d 805, 809 (Iowa 1995).
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In this case, the court laid down four tests to determine and apply the principles of
good faith and fair dealing in case of commercial contracts specially consumer contracts.
The test laid down in this case is follows:

a. First, there must be an actual entrustment of the goods by the delivery of possession of
those goods to a merchant;

b. Second, the party who receives possession of those goods must be a merchant who deals
in goods of that kind;

c. Third, that merchant who deals in goods of that kind must make a sale of those goods;
and

d. Fourth, the sale which the entrusted merchant makes must be to a buyer in the ordinary
course of business.?**

In applying these principles, the court laid down the purpose the importance of
these principles is to “promote commerce by reducing transaction costs; it allows the
consumer to safely purchase goods without conducting an extensive investigation of the
conduct and rights of every previous possessor through the product's chain of
distribution.””??

3. American Pro International Corp., v. American DJ Supply, Inc.?*

The court in this case laid down, to determine the existence of good faith and fair

dealing, a plaintiff must show:

a. The existence of a contract;

224542 N.W.2d 805, 809 (Iowa 1995).
225 542 N.W.2d 805, 809 (Iowa 1995).
226 American Pro International Corp., v. American DJ Supply Inc., WL 12064854 (2013).
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b. the party seeking to enforce the covenant did all, or substantially all the significant
things the contract required,
c. the conditions required for the other party's performance had occurred;
d.the other party unfairly interfered with the [party seeking to enforce the covenant]'s right
to receive the benefits of the contract; and
e. the party seeking to enforce the covenant] was harmed by the other party's conduct.?*’
Bhutanese courts are expected consider the above cases as possible situations
where the courts in Bhutan can apply good faith and fair dealing in contract disputes.
These cases would help the Bhutanese courts in developing Bhutan’s own model of
recognition and application of good faith and fair dealing in contract disputes gradually.
L. General proposals for the courts
I have explained the concept, principles, possible options and recommendations,
for both the legislature and courts in application of good faith and fair dealing in case of
contract disputes in Bhutan. In addition to the preceding recommendations, following
considerations may be considered as a general guide while applying the good faith and
fair dealing by the courts. The courts:
a. must apply these principles particularly in cases, when there is an ambiguity or strong
evidence of failure on the part of the parties in formation or performance of the
contracts in good faith and fair dealing;

b. should determine whether, the good faith and fair dealing can be applied in this case as

a basis for judicial decision;

227 Am. Pro Int'1 Corp. v. Am. DJ Supply, Inc., No. 13-22093-CIV, (2013).
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c.must inform the parties in litigation on existence of such principles in the contracts. This
is expected in initial stages of recognition and application considering the lack of
adequate knowledge on existence of such arguments in the contract disputes in Bhutan;
and

99228

d.must pass a “written reasoned judgment”~* and observe that the existence of the “forms

or almost all types of judgments enables the courts to follow uniform process in rendering
judgment whilst ensuring the wisdom and experience of everyone.”*?’

M. General proposals for the courts in case of government contracts

Since the government contract bear a unique and special feature and thus, the courts

must consider the government contracts considering good faith and fair dealing differently
from other contracts. The government contractors must exercise maximum due diligence
and honesty, gain the trust of the government to ensure that the public funds are utilized
efficiently and effectively and public are benefited. Thus, in case of the government
contracts, in addition to general consideration, the courts:
a. should determine that when the contractor or supplier or service or work contract was

executed, it was entered in good faith or bad faith;
b. should determine that, even if the contract formed in good faith, whether the contractors

performed in good faith or driven by motive of profit and as result breached the

performance;

228 Civil and Criminal Procedure Code 96.3(c) (2001).
229 LUNGTEN DUBGYUR, REVIEW OF JUDICIAL REFORMS IN BHUTAN, 2 (NA).
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c. may allow the government to reserve the right to terminate the contracts at convenience
in good faith, when the government has a reasonable ground and public interest
including lack of budget or change in government policies; and

d. should prevent government from abusing the discretionary power from exercising
presumption of good faith and fair dealing on the part of the government and termination
at convenience through adequate limitations as case by case basis.

IV. CONCLUSION

The doctrine of good faith and fair dealing are not only in consonance with
the visions of Bhutan’s justice system but also in tandem with the Bhutanese beliefs, values
and culture of high moral, honesty and social harmony. Bhutan is also internationally
known as happy country, guided by principles of Gross National Happiness. Justice is one
of the indisputable factors in promoting happiness in the country. Rule of law is the basic
tenet on which democracy and democratic principles stands and these principles will
further strengthen the rule of law, provide additional remedies in contract disputes. This
would also help to protect the party with weaker bargaining power. The honesty and
observance of reasonable commercial standards of fair dealing would be form as an
essential part of commercial contracts in the country. In case of government contracts,
application of good faith and fair dealing will help prevent contractors from acting in bad
faith, make all parties to exercise due diligence, take reasonable steps in performance and
enforcement of contracts.

The existence of existence of good faith would contribute in the better compliance
to performance of contract is better; and prevent from bad faith and help reduce abuse of

discretionary power. Therefore, it is strongly proposed that Royal Court of Justice in
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Bhutan recognize and apply the doctrines of good faith and fair dealing in all kinds of

contracts in the country.
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