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Abstract of Dissertation 
 

 

The Global Diffusion of Judicial Independence: A Pathway Analysis of How Domestic 

Support Structure Conditions International Rule of Law Promotion 

 

Western democracies and various international governmental and nongovernmental 

organizations have been eager to promote judicial independence in developing countries 

in a belief that an independent judiciary would consolidate democratic governance in the 

world. However, despite the extensive and still-growing demands from foreign and 

international agencies, surprisingly little has been clarified whether and how these foreign 

efforts are conducive to the global diffusion of judicial independence since the 1980s.  

This dissertation aims to clarify the puzzles by incorporating prior scholarship in 

judicial politics and norm/policy diffusion. I argue that external pressures based on a top-

down supply-side-targeting norm promotion mechanism such as foreign aid and IGO 

membership are conducive to promoting strategic adoption of de jure judicial 

independence, but not de facto judicial independence. Meanwhile, external pressures 

based on a bottom-up norm promotion strategy aiming at demand-side non-governmental 

actors in a state are conducive to enhancing de facto judicial independence. Yet, their 

impacts would be conditional on the presence and strength of domestic civil society 

organizations.  

I rely on a mixed method approach. First, I conduct a cross-national analysis by 

using a series of conditional fixed-effects logistic and random-effects generalized least 

squares models.  Second, I conduct a pathway analysis to identify through which 

diffusion mechanism the global demands for judicial independence empower de facto 

judicial independence in a state. A pathway analysis aims to clarify causal mechanisms 



v 

 

between a key explanatory variable (X) and an outcome (Y), by investigating why the 

“revealed” impact of X on Y (from a cross-national analysis) is significant in some cases, 

but not in others. Based on the results of a pathway value estimation, I select South 

Africa and Bulgaria for a comparative study of how the presence and strength of 

domestic civil society conditions the impact of global demands for judicial independence. 

Lastly, I conduct an in-depth process-tracing case study of South Korea.  

Results of a cross-national analysis generally supports my argument. A top-down 

norm promotion mechanism can be conducive to spreading de jure judicial independence, 

but not to consolidating de facto judicial independence, while a bottom-up norm 

promotion mechanism (i.e. INGOs) facilitating domestic support structure is conducive to 

spreading and consolidating judicial independence in transitional democracies, 

conditional on the presence of a robust civil society. A comparison of South African and 

Bulgarian cases confirms that INGOs are more likely to enhance judicial independence 

indirectly by empowering domestic civil society organizations. An in-depth investigation 

of the evolution of judicial independence in South Korea clarifies the moderating effects 

between a robust civil society and INGOs.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 



vi 

 

Contents 

 

Abstract of Dissertation ..................................................................................................... iv 

List of Figures ................................................................................................................... vii 

List of Tables ..................................................................................................................... ix 

List of Abbreviations .......................................................................................................... x 

Chapter 1. Introduction ....................................................................................................... 1 

Chapter 2. Literature Review ............................................................................................ 22 

Chapter 3. Theoretical Argument ..................................................................................... 39 

Chapter 4. Research Design .............................................................................................. 63 

Chapter 5. Global Efforts on Judicial Independence: Worthy or Wasted? ....................... 87 

Chapter 6. Civil Society: A Missing Link for Global Efforts on Judicial Independence 104 

Chapter 7. Pathway Analysis of INGO Influence on Judicial Independence: A 

Comparison of South Africa and Bulgaria ...................................................................... 129 

Chapter 8. Role of Civil Society: South Korean Case .................................................... 167 

Chapter 9. Conclusion ..................................................................................................... 210 

Bibliography ................................................................................................................... 215 

Appendices ...................................................................................................................... 255 
 

 

 

 

 

 

 

 

 

 

 

 

  



vii 

 

List of Figures 
 

 

 

Figure 1. Evolution of a Strategic Adoption of Judicial Independence ............................ 41 

Figure 2. Marginal Effects of INGO Density and Other Determinants ............................ 91 

Figure 3. Marginal Effects of Human Rights INGOs and Other Determinants................ 91 

Figure 4. Marginal Effects of INGO Density and Other Determinants on  

the Probability of de jure Judicial Independence .............................................................. 95 

Figure 5. Marginal Effects of Human Rights INGOs and Other Determinants................ 95 

Figure 6. Marginal Effects of INGO Density and Other Determinants ............................ 99 

Figure 7. Marginal Effects of Human Rights INGOs and Other Determinants................ 99 

Figure 8. Marginal Effects on de jure Judicial Independence Adoption ........................ 109 

Figure 9. Marginal Effects of IGO Membership and INGO Density on 

de jure Judicial Independence Adoption, Depending on Civil Society Strength ............ 110 

Figure 10. Marginal Effects of Civil Society on de jure Judicial Independence  

Adoption, Depending on INGO Density ........................................................................ 111 

Figure 11. Marginal Effects of Human Rights INGOs on de jure  

Judicial Independence Adoption, Depending on Civil Society Strength ........................ 112 

Figure 12. Marginal Effects on de jure Judicial Independence ...................................... 114 

Figure 13. Marginal Effects of IGO Membership and INGO Density on  

de jure Judicial Independence, Depending on Civil Society Strength ............................ 115 

Figure 14. Marginal Effects of Civil Society on de jure Judicial Independence, ........... 116 

Figure 15. Marginal Effects of Human Rights INGOs on de jure Judicial  

Independence, Depending on Civil Society Strength ..................................................... 117 

Figure 16. Marginal Effects on de facto Judicial Independence ..................................... 120 

Figure 17. Marginal Effects of IGO Membership and INGO Density on  

de facto Judicial Independence, Depending on Civil Society Strength .......................... 121 

Figure 18. Marginal Effects of Civil Society on de facto Judicial Independence, 

Depending on INGO Density .......................................................................................... 123 

 



viii 

 

Figure 19. Marginal Effects of Human Rights INGOs on de facto  

Judicial Independence, Depending on Civil Society Strength ........................................ 124 

Figure 20. The Expected Impact of INGO Density on de facto Judicial Independence . 133 

Figure 21. Pathways of INGO Density on Judicial Independence in South Africa, 

Bulgaria, and South Korea .............................................................................................. 137 

Figure 22. Evolution of Judicial Independence in South Korea ..................................... 168 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



ix 

 

List of Tables 
  

 

Table 1. Judicial Independence Adoption During a Democratic Transition ...................... 8 

Table 2. Expectations for Explanatory Variables ............................................................. 88 

Table 3. Conditional Fixed-effects Logistic Regression Models of de jure Judicial 

Independence Adoption .................................................................................................... 90 

Table 4. Conditional Fixed-effects Logistic Regression Models of ................................. 93 

Table 5. Random-effects GLS Regression Models of de facto Judicial Independence .... 98 

Table 6. Conditional Fixed-effects Logistic Regression Models.................................... 106 

Table 7. Conditional Fixed-effects Logistic Regression Models.................................... 113 

Table 8. Random-effects GLS Regression Models of de facto Judicial Independence .. 119 

Table 9. Findings for Explanatory Variables .................................................................. 125 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



x 

 

List of Abbreviations 
 

 

ABA 

 

American Bar Association 

ACLU 

 

The American Civil Liberties Union 

ANC 

 

African National Congress 

AOJ 

 

Administration of Justice 

BCC 

 

Constitutional Court of Bulgaria 

BSP 

 

Bulgarian Socialist Party (Bulgarska Sotsialisticheska Partiya) 

CALS 

 

Center for Applied Legal Studies 

CAT 
 

Convention Against Torture and Other Cruel, Inhuman,  

or Degrading Treatment or Punishment 

CCEJ 

 

Citizen’s Coalition for Economic Justice 

CCG  

 

Concerned Citizens Group 

CCP 

 

Comparative Constitutions Project 

CEDAW 

 

Convention on the Elimination of All Forms of                          

Discrimination against Women 

CEELI 

 

Central European and Eurasia Institute (of the American Bar 

Association) 

CERD 

 

International Convention on the Elimination of All Forms of          

Racial Discrimination 

COD 

 

South African Congress of Democrats 

COW 

 

Correlates of War 

CPAJ 

 

Catholic Priests Association for Justice (Chunjoogyo Jungeui             

Koohyun Junkook Sajedan) 

CRC 

 

Convention on the Rights of the Child 

CRS 

 

Creditor’s Reporting System 



xi 

 

CSO 

 

Civil Society Organization 

DJP 

 

Democratic Justice Party (Minju Jungeui Party) 

DLP 

 

Democratic Liberal Party (Minju Jayoo Party) 

ECtHR  

 

European Court of Human Rights 

EDF  

 

European Disability Forum 

ENUSP 

 

European Network of (ex)-Users and Survivors of Psychiatry 

EU 

 

European Union 

GAO 

 

U.S. Government Accountability Office 

GDP 

 

Gross Domestic Product 

GLPLI 

 

Global Law Programs Learning Initiative 

GNI 

 

Gross National Income 

HKP 

 

Korean People’s Party (Hankook Kookmin Party) 

HR INGO Human Rights International Nongovernmental Organization 

HRW 

 

Human Rights Watch 

IACHR 

 

Inter-American Commission of Human Rights 

IADF 

 

International Defence and Aid Fund 

ICCPR 

 

International Covenant on Civil and Political Rights 

ICESCR 

 

International Covenant on Economic, Social, and Cultural Rights 

 

IFI 

 

International Financial Institution 

IGO 

 

Intergovernmental Organization 

IHRLG 

 

International Human Rights Law Group 

IMF 

 

International Monetary Fund 

INGO 

 

International Nongovernmental Organization 



xii 

 

IPPF 

 

International Planned Parenthood Federation 

IRT 

 

Item Response Theory 

IRTON 

 

International Round Table on Nigeria 

JAG 

 

(U.S. Army) Judge Advocate General 

JI 

 

Judicial Independence 

KCC 

 

Constitutional Court of Korea (Republic of) 

KDP 

 

Korea Democratic Party 

KFEM 

 

Korean Federation of Environmental Movement 

KTU 

 

Korean Teachers and Educational Workers’ Union 

LDF 

 

(NAACP’s) Legal Defense and Education 

LRC 

 

Legal Resource Center 

MDAC  

 

Mental Salient Advocacy Center in Budapest 

Minbyun 

 

Lawyer’s Group for Democratic Society 

NAACP 

 

National Association for the Advancement of Coloured People 

NATO 

 

North Atlantic Treaty Organization 

NGO 

 

Nongovernmental Organization 

NIPILAR  National Institute for Public Interest and Research 

NKDP 

 

New Korea Democratic Party (Shinhan Minju Party) 

NSPA 

 

National Security Planning Agency 

OAS 

 

Organization of American States 

ODA 

 

Official Development Assistance 

ODIHR 

 

Office for Democratic Institutions and Human Rights 

OECD 

 

Organization for Economic Cooperation and Development 



xiii 

 

PPD 

 

Party for Peace and Democracy (Pyonghwa Minju Party) 

PRI 

 

Institutional Revolutionary Party (Partido Revolutionario 

Institucional) 

PSPD 

 

People’s Solidarity for Participatory Democracy 

RDP 

 

Reunification Democratic Party (Tongil Minju Party) 

ROLI 

 

(ABA’s) Rule of Law Initiative 

SAC 

 

(Bulgarian) Supreme Administrative Court 

SACP 

 

South African Communist Party 

SAIC  

 

South African Indian Congress 

SCC 

 

(Bulgarian) Supreme Court of Cassation 

SCOTUS Supreme Court of the United States 

SECC 

 

Soweto Electricity Crisis Committee 

SJC 

 

(Bulgarian) Supreme Judicial Council 

TAC 

 

Treatment Action Campaign 

TSCS 

 

Time-series Cross-section 

UDF 

 

Union of Democratic Forces (Sayuz na Demokratichnite Sili) 

UDHR 

 

Universal Declaration of Human Rights 

UDS 

 

Unified Democracy Scores 

UN 

 

United Nations 

UNHRC 

 

the United Nations Human Rights Council 

USAID 

 

United States Agency for International Development 

WNUSP 

 

World Network of Users and Survivors of Psychiatry 

 

 



1 

 

Chapter 1. Introduction 
 

 

Western democracies have been eager to promote judicial independence in developing 

countries in the hopes that an independent judiciary will be conducive to consolidate 

democratic governance in the world. For instance, the United States alone has invested 

more than US$1 billion in judicial reform and democracy assistance to Latin American and 

the Caribbean States from 1992 to 2002 (U.S. Government Accountability Office 2003). 

Yet, not only foreign governments, but also international organizations are dedicated to the 

global advance of judicial independence. In 2006, the United Nations (hereinafter the UN)  

created the Rule of Law Coordination and Resource Group to coordinate its various rule of 

law assistance programs in developing countries (UN 2008). Now, the UN is conducting a 

significant number of programs to promote the rule of law in more than 125 countries (UN 

2010). Moreover, from 1999 to 2004, the World Bank alone spent more than US$ 2.9 

billion promoting judicial independence and the rule of law (Trubek et al. 2003). 

Furthermore, the World Bank also initiated and supported over 2,500 justice sector 

activities and programs during fiscal year 2008 alone (World Bank 2009). Numerous 

international non-governmental organizations such as the National Democratic Institute, 

the American Bar Associations, the Asia Foundation, International Commission of Jurists, 

and the Ford Foundation have spearheaded diverse legal reform efforts in developing 

countries (Kleinfeld 2012; Maisel 2008).   

Despite the extensive efforts from foreign and international agencies, whether and 

how these global efforts to advance judicial independence and the rule of law promote and 

strengthen the autonomy and power of the judiciary in states are surprisingly understudied 
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and unclarified. Why do states decide to establish an independent judiciary with the power 

of judicial review? Do foreign aids from established democracies like the United States 

and the Western European states enhance judicial independence (and thus, consolidate 

democratic institutions) in recipient states? Do various activities by foreign agencies, 

international governmental and non-governmental organizations effectively consolidate 

independence of the judiciary in developing countries?  

Over the last few decades, judicial independence has become a global norm that 

most states, even many non-democratic regimes, want to claim. More than 80 countries, 

especially developing countries in transitions to democracy, have undergone constitutional 

rewriting to introduce an independent judiciary with active constitutional review (Hirschl 

2008). As of 2011, more than four out of five states have granted their high courts the 

power of judicial review, while in 1951 less than two-fifth of states guaranteed 

constitutional review (Ginsburg and Versteeg 2014). As a result, in 2011, 151 out of 204 

nations provided their judiciary the mandated power of constitutional review (Ginsburg 

and Versteeg 2014). 

Three streams of studies seek to explain the rapid emergence and development of 

judicial independence in the world. First, various supply-side studies emphasize the impact 

of political configuration among political parties and power elites in domestic politics 

(Ginsburg 2003; Ramseyer 1994; Ramseyer and Rasmusen 1997; Stephenson 2003; Tate 

and Vallinder 1995). For instance, courts enjoy wider policy space if political power is 

fragmented, but suffer from diminished policy space under highly concentrated power in 

the legislature and executive (Chavez 2004; Ginsburg 2003; Ramseyer 1994; Ramseyer 

and Rasmusen 1997). Political insurance models argue that constitutional adoption of 
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judicial independence occurs when ruling political elites are threatened by a (potential) 

electoral defeat and thus decide to secure their influences and voice against their opponents 

(Ginsburg 2003; Finkel 2008; Tridimas 2010).  

 A second group of scholarship emphasizes the importance of courts’ institutional 

arrangements and strategic actions (Brown and Waller 2016; Helmke 2002, 2012). By far, 

courts are political actors with strong policy preferences and organizational interests. 

Courts seek to construct their authority and power through strategic decisions on cases (the 

US Supreme Court in Marbury v. Madison; the European Court of Justice in Flamino Costa 

v. ENEL). For example, the Supreme Federal Court of Argentina gradually enhanced its 

authority incrementally one ruling at a time (Zürn, Nollkaemper, and Peerenboom 2012).  

 The third stream of existing studies focuses on demand-side explanations including 

various societal capitals (Epp 1998, 2008; Gauri and Brinks 2008; Staton 2010; Vanberg 

2001, 2005) Epp (1998) explains that strong support structure for certain agenda such as 

women’s rights empowers courts to rule against elected officials. Hence, construction of a 

support structure through legal mobilization is essential to a “rights revolution” (Epp 1998). 

Staton (2010) emphasizes the importance of ‘diffused support’ from the public. Staton 

(2010) notes that the courts need public support to make decisions challenging the 

government, because strong public support for court rulings makes it more difficult for 

legislative and government leaders to resist the courts’ decisions.  

 Yet, surprisingly few scholars have investigated the impact of the comprehensive 

promotions and pressures from outside actors (exceptional research includes Elkins 2009; 

Law and Versteeg 2011). Many prior research assume that external actors have little 

influence to affect a decision to adopt judicial independence because in most cases it 



4 

 

requires a constitutional rewriting, which is the crux of sovereign decision-making. Yet, if 

adoption of judicial independence is an outcome of compromises during a constitutional 

negotiation, then we need to understand both supply- and demand-side influences. But in 

so doing, we should study and understand not only domestic demands but also global 

demands, i.e., from the outside.   

 Empirically, most of prior scholarship focusing on domestic politics does not fully 

address the rapid global expansion of judicial independence among new democracies since 

the late 1980s or the significant variation in the levels of judicialization within transitional 

democracies. Moreover, strategic adoptions of judicial independence by many developing 

countries imply that not every adoption is meant to preserve the political elites’ interests 

against future governments through strong and effective high courts. Instead, many 

transitional democracies include judicial independence in their constitutions only as a 

symbolic gesture aimed at domestic and foreign audiences. Yet, prior scholarship do not 

address the possibility for strategic adoption of judicial independence. 

In contrast to established Western democracies, many post-WW II transitional 

democracies have been exposed to growing external pressures and rewards for judicial 

independence from foreign governments, major international financial institutions, 

international non-governmental organizations, and so forth. Thus, to understand the rapid 

spread of judicial independence after the WW II, we also need to investigate the impact of 

demands in the international dimension.  

Therefore, in my dissertation, I seek to build upon prior literature by incorporating 

findings in judicial politics and norm/policy diffusion literatures. More specifically, the 

research examines (1) through which mechanisms international pressures and incentives 
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from foreign aid, international organizations (IGOs) and international nongovernmental 

organizations (INGOs) promote and consolidate judicial independence; and (2) how the 

presence and strength of support structure including civil society organizations at the 

domestic level fluctuate the impact of external demands in transitional democracies.  

 

Definition of Judicial Independence  

Judicial independence generally refers to the judiciary enforcing the law and 

resolving disputes without regard to the power and preferences of the parties appearing 

before it, including those of the legislative and executive branches of government with an 

interest in the case (Porta et al. 2004). Similarly, Staton and Moore (2011) explain that 

judicial autonomy is judges’ ability to develop opinions independent of the preferences of 

other political actors, while Larkins (1996) refers to judicial autonomy as “the existence of 

judges who are not manipulated for political gain, who are impartial toward the parties of 

a dispute, and who form a judicial branch which has the power as an institution to regulate 

the legality of government behavior, enact ‘neutral’ justice, and determine significant 

constitutional and legal values” (Larkins 1996, 611). Empirically, various studies and data 

sets define a state has de jure judicial independence, if “the constitution contains an explicit 

declaration regarding the independence of the central judicial organ(s)” (Elkins, Ginsburg, 

and Melton 2014, 58).  

Conceptually, judicial independence is different from judicial review, which refers 

to the power to strike legislations and/or governmental actions for incompatibility with 

their constitutions. Yet, Ferejohn and Kramer explain: 
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“the stakes in the debate about judicial independence are perceived to 

revolve mainly around the Constitution. This is partly because the charter’s 

national character means that everyone is interested in it and pays attention, 

especially to Supreme Court decisions. And it is partly because the handful 

of cases every year, or every few years, that present genuinely important 

issues of constitutional law go far toward defining our national legal identity. 

For many then, the question of judicial review and the question of judicial 

independence are one and the same” (Ferejohn and Kramer 2002, 1033).    

 

Following their approach, many studies use judicial independence and 

constitutional review interchangeably. However, this research follows a different approach 

to operationalizing the variable.  

For a high court that has no power of the sword and the purse to effectively check 

and balance other governmental branches, it should have both judicial autonomy in 

decision-making procedures and the power of judicial review. Many states declare judicial 

independence in their constitutions yet rejecting the power of constitutional review by a 

high court. For instance, historically, many East European countries adopted judicial 

independence even when controlled by communist regimes (Bulgaria, Czechoslovakia, 

Hungary, and Poland since 1950; Romania since 1952). But, the judiciary were not truly 

independent in practice, until they were granted the power of judicial review. Similarly, a 

high court can hardly enjoy de facto judicial independence and exercise its power of 

constitutional review without judicial independence (see Argentina before 1983; Congo 

Brazzaville before 1992; Sierra Leone before 1997).  

Therefore, I define a state as having judicial independence only when its high court 

has both judicial autonomy and the power of constitutional review. As a result, countries 

like Malaysia or Guyana, where judicial review is only stated in the constitution, are treated 
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as countries without de jure judicial independence. Similarly, countries like the Czech 

Republic until 2000 or Ethiopia, where only (de jure) judicial independence is declared in 

their constitutions, are coded as countries without de jure judicial independence. This 

research aims to examine the disparity between the adoption of judicial independence on 

paper and actual improvement of judicial power in practice. Therefore, I believe that the 

stronger and narrower criteria for judicial independence is well-suited for this research, 

because it prevents any bias caused by excluding either of the two key conditions for de 

facto judicial independence.  

In addition, the potential endogeneity issue between judicial independence and 

democratization (e.g., “it is all about democratization, not judicial independence”) should 

not be an issue in this research. Some may argue that judicial independence is a subsequent 

outcome of a democratic transition, and thus, the focus should be given to democratization 

rather than judicial independence. However, there is substantial variation in regime type to 

declare an independent judiciary in their constitutions, which means that there are various 

non-democratic regimes with judicial independence in their constitutions. More 

importantly, regime transitions do not always result in the adoption of judicial 

independence nor critical changes in judicial system. Table 1 reveals that judicial 

independence and/or judicial review was adopted only in thirty-two cases out of seventy-

six democratic transitions from 1980 to 2010. The number of democratic transitions with 

judicial independence becomes even lower with the stronger criteria for the definition of 

de jure judicial independence I used in this research. In less than one-third of cases (i.e., 

twenty-four cases), adoption of judicial independence occurs along with a democratic 

transition. 
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 Table 1. Judicial Independence Adoption During a Democratic Transition 

Countries NOT Adopting Judicial 

Independence during 

Democratization 

Countries Adopting Judicial 

Independence during 

Democratization 

Countries had Judicial 

Independence before 

Democratization 

without both JI and JR Adopting both JI and JR Argentina (A) 

Guinea-Bissau East Timor (A) Armenia (C)  

Ukraine (C) Estonia (A) Bangladesh (A) 

Yugoslavia  Fiji Bolivia  

 Lesotho (A) Brazil (A) 

 Lithuania (C)  Burundi (F) 

 Maldives (A) Central African Republic (F) 

 Moldova (C)  Chile (F) 

 Mongolia (C)  Comoros (F) 

 Montenegro (C) El Salvador (A) 

with Judicial Review Adopting Judicial Review Ghana (A) 

Grenada (A) Benin (F) Haiti (A) 

Guyana (A) Bosnia*  Honduras (A) 

Liberia (A) Bulgaria* (C) Hungary (C)  

Malaysia (A) Cape Verde (A) Kenya (A) 

Nepal (A) Croatia (C) Madagascar (F) 

Pakistan (A) Indonesia (F) Mali (F)  

Philippines (A) Mexico (A) Mozambique (F) 

Samoa  Niger (A) Nigeria (A) 

Uruguay (A) Poland (C)  Panama (A) 

 Romania (C)  Paraguay (A) 

 Russia (C)  Peru (A) 

 South Africa (C)  Senegal (F) 

 South Korea (C)  Taiwan (A)  

 Suriname (F)*  Thailand (C)  

with de jure Judicial Independence 

Adopting de jure Judicial 

Independence Turkey (F) 

Albania  Congo (A->F) Zambia (A)  

Czech Republic (C)  Georgia (C) *   

Ethiopia  Latvia (C)*   

Guatemala (F) Malawi (A)  

Macedonia (C) Namibia (A)*  

 Nicaragua (A)  

 Sierra Leone (A)  

 Slovakia (C)*  

 Slovenia (C)*  

Parentheses indicates judicial review type: American (A); French (F); and Constitutional Court (C)  

Asterisks (*) indicates countries still lacking either judicial independence or judicial review  
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As Table 1 reveals, a democratic regime may be a significant contributor for 

judicial independence, yet judicial independence is apparently not an outcome of a 

democratic transition. As such, I agree with the previous literature including Gibler and 

Randazzo (2011), which holds that the endogeneity issue is not a critical concern 

preventing an understanding of state adoption of judicial independence. Still, I 

acknowledge that democracy is simultaneously one of the key determinants 

conducive to judicial independence, and that judicial independence can be 

conducive to consolidating democracy (see Brown 2002). Therefore, I include 

democracy as a key control variable in my analysis. 

Furthermore, my dissertation investigates only emerging democracies that 

experienced a democratic transition between 1980 and 2010. 1  The primary research 

interests of this dissertation are whether and how external demands and pressures (from 

foreign governments, IGOs, and INGOs) promote an adoption of (de jure) judicial 

independence in recipient countries, and under what conditions de jure judicial 

independence (adopted in a constitution) empower the judiciary and enhance de facto 

judicial independence (even in cases of strategic adoptions). 

Therefore, I need to exclude Western democracies. As Ginsburg and Versteeg  

(2014) point out, judicial review in many Western democracies was adopted through the 

founding cases before World War II when little or no foreign pressures for judicial 

independence existed. In addition, many Western democracies give rather than receive 

international pressure for judicial independence, whereas many developing countries and 

transitional democracies after the World War II had to manage the growing demands for 

                                                 
1 The list of the seven-six emerging democracies included in this dissertation is available at the appendix.  
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the introduction and implementation of judicial independence due to increasing rights-

consciousness and perceptions of judicial independence as a requisite for a mature 

democracy. Hence, inclusion of Western democracies for a cross-national analysis does 

not fit the goals of this dissertation.  

Similarly, serious selection bias would hold if I examine only those countries that 

have adopted judicial independence, since adoption is the event that I seek to investigate. 

Meanwhile, as explained above, a democratic transition is not a necessary condition or   

sufficient condition for both de jure and de facto judicial independence. Hence, an 

investigation of transitional democracies will not cause selection bias.2  

 

Argument Summary  

There are two variants for adoption of judicial independence. First, a ‘sincere 

adoption’ of judicial independence occurs when a government decides to grant the power 

of constitutional review to an independent judiciary, because it genuinely prefers an 

effective and independent judiciary. The ruling regimes or winning political coalitions may 

want an effective court that can check, balance, and constrain the past, current, or future 

policies of political majorities.3 For instance, many newly-established liberal governments 

immediately after democratic transitions prefer a strong judicial power as a check because 

                                                 
2 Investigation of all countries except the Western democracies might be an alternative way. However, it would cause a missing data 

issue for various variables in this research.  
3 Staton (2010, 11) explains the four variants in governments’ “willful delegation of power” to courts as an attempt to solve various 

political dilemmas. First, governments delegate power to courts as an insurance against opposition regimes in case that it loses control 

over the state(Ginsburg 2003; Finkel 2008). He also includes Hirschl’s ‘juristocracy’ model in this category (see Hirschl 2004). Second, 
courts provide informative advantages to governments and political majorities (Rogers 2001). Third, governments use courts to 

‘dismantle’ the policies of past governments (Whittington 2007). Last, governments grant power to courts to render sovereign promises 

of protection of property rights (Barro 1997; Moustafa 2007).  
      While I agree with most of these “willful delegation of power to courts” cases which are sincere adoption of judicial independence, 

“noncredible commitment” should be understood as voluntary adoption of judicial independence. I think the noncredible commitment 

cases should be included in strategic adoption of judicial independence in which governments render power to courts even if they do 
not want an effective and powerful judiciary. 

 



11 

 

they have suffered from repressive policies by authoritarian administrations or one-party 

legislatures. Winning political coalitions, in many cases, want to build a strong independent 

judiciary filled with their own coalition members to effectively veto future policies should 

they lose their control over the state. In these cases, the political insurance models work 

well.  

 However, not all adoptions of judicial independence are sincere. A “strategic 

adoption of judicial independence” occurs when a government declares judicial 

independence explicitly in their constitutions, even when they do not want an effective and 

influential independent judiciary. Governments often commit to global norms with little 

willingness to compliance, because they want to raise their legitimacy and avoid criticism 

from external audiences such as other states, transnational advocacy networks, and so forth. 

 Strategic adoption is more likely to occur when states–especially developing 

countries–face strong external pressures. In many cases, foreign efforts to transplant or 

impose (democratic) institutions–especially through coercive mechanisms–result in 

incomplete implementation or parchment reform (see Levitsky and Murillo 2009; Sell 

2010).  

Various world society studies reveal that states join international treaties only as a 

symbolic gesture “to signal that the government is not a deviant actor, and does not 

necessarily lead to complaint practices with treaty” (Hafner‐Burton and Tsutsui 2005, 

1383; see also Brunsson 1989; Meyer and Rowan 1977; Meyer, Boli, et al. 1997; Meyer, 

Frank, et al. 1997).When confronted by strong anti-government movements, various non-

democratic or hybrid regimes attempt to assuage the public by meeting some demands from 

below, including human rights improvement. In addition, by joining with global norms and 
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treaties like the Convention Against Torture (CAT), states can attract rewards, such as more 

foreign aid donations, foreign investment, positive political relationships, and other 

tangible benefits (see Goodliffe and Hawkins 2006; Hathaway 2007). Hollyer and 

Rosendorff (2012) even argue that some repressive states kept torturing their opponents 

despite their formal commitment to the CAT because violation of the agreement signals 

their willingness to pay high audience costs to effectively repress their opponents in 

domestic politics.   

In many cases, especially democratic transitions, adoption and assurance of judicial 

independence occurs as an outcome of a political compromise between the former winning 

political coalitions and anti-government movements (e.g., South Korea in 1987). In some 

other cases, judicial independence is strongly promoted, and even planted, by external 

actors like the UN (e.g., East Timor in 2001). Some authoritarian regimes permit powerful 

high courts to show their respect for the protection of property rights, hoping it will attract 

more overseas investments (see Moustafa 2007). For these cases of “strategic adoption of 

judicial independence,” the previous literature based on the political insurance model fails 

to offer a plausible explanation because governments decide to adopt judicial independence 

without any preference and expectations for effectively operating courts. Moreover, in 

many cases, governments try to establish an independent judiciary, but one with 

considerable constraints and limitations to recast the judiciary into a window-dressing 

institution.4  

                                                 
44 Various studies recognize the issue of strategic adoption of various policy/norms including human rights treaties. Simmons (2009, 77) 

explains it as a false positive which occurs when a government commits itself to global standards “without having a strong normative 

commitment to the contents of the standards.”  
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Therefore, I argue that external pressures based on a top-down supply-side-

targeting norm promotion mechanism (e.g., foreign aid and IGO membership) are 

conducive to promoting strategic adoption of de jure judicial independence, but not de facto 

judicial independence. Many emerging democracies want to enjoy both the reputational 

and materialistic benefits from having only the trappings of a legitimate democracy without 

the constraints of an effective independent judiciary. Therefore, I expect that external 

pressures targeting supply-side governmental agencies are hardly conducive to enhancing 

de facto judicial independence.  

 Meanwhile, I argue that external pressures based on a bottom-up norm promotion 

strategy aiming to enhance demand-side non-governmental actors within the state can be 

conducive to enhancing de facto judicial independence. Yet, their impact will be 

conditional by the presence and strength of domestic civil society organizations. Even in 

cases of strategic adoption, the empty promises for judicial independence can have 

unexpected outcomes of strengthening judicial power by providing effective means and 

windows of opportunities to opposing political and societal organizations, such as domestic 

NGOs and civil society organizations. Especially, strong civil society organizations are 

critical in consolidating de facto judicial independence, because they provide the judiciary 

the chance to exercise its power by initiating litigation and constitutional review of laws, 

and provide information for human rights abuse practice. INGOs can be conducive to 

enhancing capability and awareness of civil society organizations, which in turn facilitates 

the consolidation of judicial independence in a state.  
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Outline of the Dissertation 

The dissertation consists of three parts. Part I explains my theoretical argument and 

research design. Part II discusses the results and findings of a time-series cross-sectional 

quantitative analyses. In part III, a brief comparative study of South Africa and Bulgaria in 

Chapter Seven and a more in-depth case study on the development of the Constitutional 

Court of Korea in Chapter Eight reveal that the presence of a robust civil society is a key 

mechanism such that INGO involvements becomes conducive to consolidating de facto 

judicial independence in transitional democracies.   

More specifically, Chapter Two explores how previous literatures attempt to 

explain the establishment of independent judiciaries and the development and limitation of 

judicial power. By pointing out the potential caveats of prior studies that focus on domestic 

supply-side variables, Chapter Two reveals the need for a study on the impact of external 

pressures on promoting judicial independence. Thus, in Chapter Two I clarify the two 

strategies/mechanisms for promoting judicial independence: a top-down norm promotion 

strategy targeting supply-side actors, such as governments in a state; and second, a bottom-

up norm promotion mechanism aimed at enhancing awareness and capability of demand-

side non-governmental actors such as civil society organizations. Chapter Two also 

explains why we should separate de jure and de facto judicial independence and examine 

divergent impacts of external pressures on the two distinctive types of judicial 

independence. 

Chapter Three explains this dissertation’s theoretical argument. The main argument 

is that external pressures based on a top-down norm promotion approach aiming to alter 

preferences of governmental actors and political elites within a state are conducive to 
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diffusion of de jure judicial independence. However, this type of external pressure is less 

likely to enhance de facto judicial independence. On the contrary, global efforts based on 

a bottom-up norm promotion approach that facilitate domestic non-governmental actors in 

demand-side are less likely to promote the adoption of de jure judicial independence. Yet, 

they are more likely to be conducive to consolidation of judicial independence in practice. 

However, I expect that the effects of this type of norm promotion on enhancing de 

facto judicial independence is likely to be conditional on the strength of the domestic 

support structure. Domestic demands are critical for consolidating de facto judicial 

independence, and thus, for bridging the disparity between state commitment to a global 

norm (e.g., adoption of de jure judicial independence) and its actual compliance and 

implementation of the norm (e.g., de facto judicial independence).  

More specifically, this research expects that foreign aid and IGO membership as 

proxy variables representing the external pressures with a top-down norm promotion 

mechanism are likely to promote adoption and the probability of having de jure judicial 

independence, but less likely to enhance de facto judicial independence. Meanwhile, as a 

proxy for global efforts based on a bottom-up norm promotion approach, this research 

expects that INGO density is conducive to enhancing de facto judicial independence but 

not to diffusion of de jure judicial independence. Thus, as I argue for the need to examine 

the impacts of domestic demands and support for judicial independence on consolidating 

de facto judicial independence, I examine whether and how the presence and strength of 

civil society is conducive to diffusion and consolidation of judicial independence in 

transitional democracies.  
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Chapter Four describes my research design to identify whether and under what 

conditions global and domestic demands promote and consolidate de jure and de facto 

judicial independence. I rely on a mixed method approach, which consists of cross-national 

quantitative analyses, an in-depth case study on how civil society consolidates de facto 

judicial independence, and a brief comparative study on the conditional impact of INGO 

on judicial independence that depends on the strength of civil society.  

In the cross-national quantitative analyses, I examine the impacts of foreign aid, 

IGO membership, INGO density, and civil society, while controlling for the potential 

impacts of political configuration, democracy, economic development, and trade openness. 

Since one of the primary interests of this research is whether and under what conditions 

global and domestic demands increase the chance that a country decides to adopt judicial 

independence in its constitution, I need regression models to analyze the ‘onset’ rather than 

‘duration’ of judicial independence. Since it is likely that the observations within a country 

over time correlate with each other, the analysis should control for temporal dependence 

as well. Therefore, instead of the Cox proportional model, this research relies on logistic 

regression estimations with the cubic polynomial approximation.  

There are some advantages to applying logistic regression models in this research 

over the Cox proportional model. First, logistic regression models are easier to control for 

temporal dependence. Second, researchers need not to make an ex ante assumption about 

the nature of the underlying hazard rate. Last, it is possible to estimate the impact of 

multiple failures or events within a country (a cross-sectional unit). As such, I believe that 

the application of logistic regression estimations with the cubic polynomial approximation  

best suits this research. 
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Chapter Five attempts to clarify whether and how external pressures promote 

adoption and consolidation of de jure and de facto judicial independence. Yet, the 

regression models in Chapter Five do not include a variable that measures the presence and 

strength of civil society. In Chapter Five, three types of analyses are undertaken; (1) an 

event history analysis on adoption of de jure judicial independence; (2) a logistic regression 

analysis on the probability of de jure judicial independence; and (3) an analysis with 

random intercept models on the level of de facto judicial independence. 

However, in in Chapter Six, a series of cross-national analyses include a civil 

society variable along with constituent terms between civil society and external pressure 

variables, such as IGO membership and INGO density. Surprisingly, the analyses find quite 

different implications to support my theoretical argument. Unfortunately, results of 

conditional fixed-effect logistic regression models and random-effects generalized least 

squares models also find that foreign aid and IGO membership are not positively and 

significantly associated with a greater level of de facto judicial independence. However, 

the results show a surprising impact of INGO density both on de jure judicial independence 

and de facto judicial independence. States with more connectedness to global society 

through more INGO density are more likely to have de jure judicial independence in their 

constitutions. Civil society is the best predictor for both adoption and consolidation of 

judicial independence. INGOs are conducive to consolidation of de facto judicial 

independence, yet their impacts are conditional on the presence and strength of civil society. 

States relying more on international trade are more likely to have de jure judicial 

independence as a parchment institution. Democratic regimes are more likely to have both 

de jure and de facto judicial independence. 
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As an effort to clarify the conditions and causal mechanisms on how global 

demands promote adoption and consolidation of judicial independence, an in-depth case 

study beyond a cross-national sequencing analysis on an aggregated dataset is necessary 

(Sell 2010; Farrell and Newman 2010). The in-depth study allows for greater attention to 

processes and causal mechanisms. Therefore, I conduct case studies in Chapter Seven and 

Eight. A pathway analysis reveals that a comparison of South Africa (with positive 

pathway value), Bulgaria (with negative pathway value), and South Korea (with little to 

none pathway value) would be desirable to clarify the causal mechanism that INGOs 

promote and consolidate de facto judicial independence in transitional democracies.  

In Chapter Seven, as an attempt to identify the conditional effects of INGOs for 

judicial independence on the presence and strength of civil society organizations, I first 

conduct a brief comparative case study on South Africa and Bulgaria. For the case selection, 

I rely on the results of a pathway analysis.5 To identify the causal mechanisms between 

INGO density and de facto judicial independence, pathway values (the expected 

relationship) between the two variables are measured. Based on the pathway values, I found 

that South Africa and Bulgaria are desirable for a comparative case study. South Africa 

and Bulgaria had a similar level of INGO density at the time of the adoption of judicial 

review, yet the expected effects of INGO density (pathway values) are sharply different. 

In South Africa, INGO density is expected to have a strong positive impact on 

improvement of de facto judicial independence, while the expected relationship between 

INGO density and de facto judicial independence is negative in Bulgaria despite the high 

level of INGO density. 

                                                 
5 Pathway analysis helps researchers to clarify the causal links between a key explanatory variable and outcome across settings. See 

pages 59-62 for more details. 
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Here, then, South Africa is an ‘effect case’ where a treatment (i.e., INGO 

involvements) results in a successful outcome (i.e., greater level of de facto judicial 

independence), while Bulgaria is a ‘non-outcome case’ where a treatment is given yet 

results in no outcome (i.e., no enhancement of de facto judicial independence). So, in 

Chapter Eight, I examine the establishment and development of the Constitutional Court 

of Korea to clarify how the presence and strength of civil society organizations at the 

domestic level can be conducive to improvement of de facto judicial independence, even 

when external support from INGOs remain relatively constant. 

Findings from the comparison between the South African and Bulgarian cases 

support my hypothesis that INGO commitments are likely to consolidate de facto judicial 

independence indirectly through their contribution to the empowerment of domestic civil 

society organizations. In South Africa, INGOs with strong connectivity and tight 

cooperation with local CSOs empowered South African CSOs, especially in their 

capability to use legal and judicial procedures to protect the rights of marginalized people. 

In contrast, strong support from INGOs did not result in the empowerment of Bulgarian 

civil society. Their support and commitment might fertilize the rapid growth of Bulgarian 

civil society organizations in number, but not in their ability to go to the court. Lack of 

direct access to the Bulgarian Constitutional Court also impeded civil society organizations’ 

influence on judicial independence. The substantial differences between South Africa and 

Bulgaria, despite similar levels of INGO involvements, reveal that the influence of INGO 

density is projected through local societal capital, such as civil society organizations.  

In Chapter Eight, a more in-depth case study on the South Korean case finds, once 

again, that the rapid growth of civil society organizations, both in number and capacity, 
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contributed to the empowerment of the newly-established Constitutional Court of Korea 

(hereinafter KCC), even when judicial independence was adopted as only an empty 

promise. It also implies that weak INGO commitments in a state can be supplemented by 

the growth of civil society.   

More specifically, the role of civil society for judicial independence is vivid in 

South Korea’s adoption of judicial review in 1987. Scrutiny of the KCC’s establishment 

and development reveals that the court was adopted as an empty promise. Most political 

elites, especially in the ruling regime held that the KCC would be a powerless and 

ineffective institution like the Constitutional Committee was under the authoritarian regime 

(Kim 2008). Therefore, the ruling party agreed to establish the Court with the competence 

of judicial review.  

However, since its establishment, the KCC has become a key player in Korean 

politics with decisions such as presidential impeachment (one dismissal of the legislature’s 

impeachment of President Roh Moo Hyun in 2004, and one confirmation of the 

legislature’s impeachment of President Park Geun Hye in 2017), dissolution of a party (i.e., 

the Unified Progressive Party) in 2014, and relocation of the capital (an overturn of the 

government’s legislation), to name a few. The Court now is one of the most active and 

influential courts in the world. Political fragmentation alone, which is the focus of most 

previous literature, hardly explains the improvement of de facto judicial independence in 

South Korea, especially during the early 1990s when judicial autonomy of the KCC was 

rapidly strengthened.   

In its trajectory toward greater influence, participation and support from South 

Korean civil society organizations has been critical. Constitutional complaints allow 
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citizens to request the KCC directly for judicial review. The newly adopted way for 

constitutional review opened a new opportunity for the people to claim for and improve 

their political and civil rights, rather than hopelessly relying on the congress, the 

government, or the ordinary court system, which had been reluctant to request for review 

of the constitutionality of its laws (see Lee 2009, 50). For instance, the KCC’s first decision 

relating to human rights protection was about the unconstitutionality of the Protective 

Custody Clause (under the Social Protection Act). Without dedicated efforts by human 

rights lawyer Cho Young Hwang, it would have been difficult to bring the case to the KCC. 

As such, Chapter Eight reveals that strong civil society is critical for bridging the gap 

between de jure and de facto judicial independence in new democracies.  

 My dissertation is valuable in both its theoretical contributions and policy 

implications. Judicial independence has rapidly diffused globally, especially since the 

1980s. Yet, despite growing demands to promote judicial independence from foreign 

governments and international agencies, surprisingly few studies have attempted to 

examine the global diffusion of judicial independence from an international perspective. 

By incorporating previous literature on judicial politics and norm diffusion, my dissertation 

aims to clarify whether and how external demands from foreign governments, IOs, INGOs 

in forms of foreign aid, conditionality, peer pressures, socializations, and the like, promote 

and consolidate judicial independence in transitional democracies. A combination of a  

cross-national analysis, a pathway analysis by comparing South African and Bulgarian 

cases, and an in-depth process-tracing case study clarifies how global demands, especially 

INGO involvements, can be conducive to judicial independence.  
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Chapter 2. Literature Review 

 

 
Three Approaches in Judicial Independence Research 

1. Political Configuration 

The first stream of judicial independence literature involves supply-side explanations 

concentrating on political structure and circumstances. Studies suggest that the 

establishment of an independent judiciary is an outcome of privileged power elite 

preference. 6  For instance, ‘political insurance’ models assert that judicial review is a 

“useful mechanism to restrain those in control of government” when politicians in control 

anticipate that they will not win upcoming elections (Tridimas 2010, 83).  As a result, the 

ruling political elites attempt to enhance judicial independence to strengthen their voice 

and the impact of their opposition through a constitutional bargain (Ginsburg 2003; Hirschl 

2004, 2009). For instance, Finkel (2008) explains that implementation of judicial 

independence provision and subsequent delegation of power to courts occurred only when 

the ruling party (i.e., Institutional Revolutionary Party (PRI: Partido Revolutionario 

Institucional) anticipated an electoral defeat. As such, political insurance models explain 

that the adoption of judicial independence is a policy decision by the ruling party under 

political uncertainty about its future power.7 

 Similarly, Hirschl’s “hegemonic preservation thesis” views the transfer of power to 

the judiciary as an attempt by hegemonic power elites to hold their prerogatives (Hirschl 

                                                 
6 Similarly, prior scholarship on democratization also find that uncertainties about future power configuration is likely to result in a more 

democratic development. For instance, Przeworski (1991, 87) explains that “if they (i.e., the power elites in the ruling regime) know 
little about their political strength under the eventual democratic institutions, all opt for a maximum solution: institutions that introduce 

checks and balances and maximize the political influence of minorities, or, equivalently, make policy highly insensitive to fluctuations 

in public opinion.”   
7 “[T]he more uncertainty there is about which party will hold power in the future, the more likely the constitution is to establish 

constitutional review” (Ginsburg and Versteeg 2014). 
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2009). Further, judicial elites form a strategic alliance with political and economic elites, 

so the constitutionalization of rights with judicial review is meant to preserve the alliance’s 

interests. Hence, Hirschl argues that “when their policy preferences have been, or are likely 

to be, increasingly challenged in majoritarian decision-making arenas, elites that possess 

disproportionate access to, and influence over, the legal arena may initiate a constitutional 

entrenchment of rights and judicial review in order to transfer power to supreme courts” 

(Hirschl 2009, 12). Domingo even claims that “well-ensconced executives” prefer to have 

an independent judiciary because the court would serve them by legitimating their policy 

decisions (Domingo 2005).     

While the political insurance models attempt to identify the origins and conditions 

of (de jure) judicial independence adoption in a state, others emphasize political 

competition and fragmentation as a critical condition for the judiciary to empower itself. 

Tate and Vallinder (1995) assert that party competition in the legislature means weaker 

power for winning coalitions and more veto players in the decision-making process, which 

in turn increases opportunities and expands rooms for the judiciary to make rulings against 

incumbent governments (see Smithey and Ishiyama 2002). Various studies on judicial 

politics in the United States also find that it becomes harder for other political actors such 

as presidents or the majority party in control of the legislature to attack high courts (e.g.,, 

the Supreme Court of the United States) when political power is decentralized (Epstein and 

Knight 1998; Epstein, Knight, and Shvetsova 2001). Similarly, Ginsburg (2003) explains 

that courts have wider policy space when political power is fragmented, meanwhile judicial 

power is highly constrained when political power is concentrated under a single party 

governance (Ginsburg 2003; see also Smithey and Ishiyama 2002 for Eastern Europe cases; 
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Chavez 2004 for Argentina case; Ramseyer and Rosenbluth 1994; 1997 for Japanese case 

under the Liberal Democratic Party).  

 While I admit that political configuration is one of the most critical determinants of 

(de facto) judicial independence, fluctuating the policy space for the highest courts, I find 

some flaws in the supply-side approach. First, there is substantial variance in adoption of 

judicial independence that political configuration cannot explain. Not every government 

adopts judicial independence because it wants to have a strong and effective tool to check 

and balance the other two governmental branches in the future. Instead, many transitional 

democracies decide to include judicial independence in their constitutions for strategic 

reasons, such as economic rewards or reputational benefits. In addition, even though party 

competition provides opportunities for the judiciary to enhance its judicial power, many 

cases cannot be explained by political configuration alone. For instance, judicial power 

was weak and inactive even when political power in the legislature was substantially 

fragmented, like in Taiwan from 2000 to 2008 when the Democratic Progressive Party 

ruled the government, and in Japan after the Liberal Democratic Party lost its control of 

the government to the Democratic Party of Japan in 2009. These cases contradict the 

political insurance models’ explanation that judicial power should be increased when 

political power in the legislature is fragmented. Some theories, for example strategic 

pressure theory, assert that party competition hinders rather than promotes judicial 

independence because it increase the incumbent governments’ preference to and benefits 

from judicial decisions by a dependent judiciary (Popova 2010).   

More importantly, supply-side models like political insurance incorrectly assume 

the efficacy of an independent judiciary as an effective constraint against a future 
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government. Unfortunately, judicial independence in many new democracies is highly 

unstable (Graber 2005; Widner 2001).  Empirical evidence reveals that, despite the well-

established de jure judicial independence, high courts can easily be controlled by 

government through direct institutional dissolution (Russia in 1993; Zimbabwe in 2001; 

Pakistan in 2007) and/or indirect threats on judges, including forced resignations, 

impeachments, or arrests (Egypt; Bolivia; Ecuador). For instance, although Russia adopted 

judicial independence, the level of de facto judicial independence remained low despite the 

high levels of party fragmentations in the countries. Smithey and Ishiyama (2002, 736) 

argue that the strong executives’ power (President Boris Yeltsin in Russia and Prime 

minister Vladimir Meciar in Slovakia) “overwhelmed” the impact of the power 

configuration in the legislature, and in turn strongly constrained judicial power. As such, 

despite the significant impact of political configuration on judicial independence, the prior 

scholarship that focused primarily and only on endogenous and materialistic conditions in 

domestic politics, such as political fragmentation, that cannot complete our understanding 

of judicial independence. 

 

2. Institutional Arrangements and Court Actions   

The second stream of existing studies focuses on country- and court-specific 

institutional arrangements and organizational peculiarities of high courts, such as court 

leadership, job security (tenure, dismissal, salary), appointment procedures, and 

abstract/concreate review authority, and so forth. For instance, Helmke (2002) suggests a 

“strategic defection” model as a counter-argument to political insurance models. She 

explains that the Supreme Court justices in Argentina restrained themselves not to upset 
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the ruling government while it was in power. However, amid the political uncertainty, the 

justices even those who were appointed by the ruling party decided to vote for a likely 

successor instead of the incumbent government (Helmke 2002).   

Brown and Waller (2016) finds that whether a high court acts as an “interventionist 

court” depends not only on the political configuration, but also the strength and peculiarity 

of the leadership in the court. Various studies also reveal that the judiciary can be influential 

even when political power in the legislature is strongly centralized. The Tanzanian 

Supreme Court enjoyed a substantial level of de facto judicial independence even under a 

single-party government in the early 1980s (Williams 1982). Similarly, Zürn et al. (2012) 

emphasizes the “constructed power” of the court by judges’ numerous formal and informal 

strategies. For instance, despite institutional disadvantages, the Supreme Federal Court 

justices in Brazil incrementally constructed the court’s authority and jurisdiction through 

elaborate decisions in low-profile cases.  

Apparently, a high court’s action is important for empowerment of judicial power. 

In many countries, courts have struggled for their power and succeeded to grant and 

consolidate their judicial autonomy and authority with their rulings. The US Supreme Court  

in Marbury v. Madison, the European Court of Justice in Flamino Costa v. ENEL are just 

two of many cases where courts empower themselves through their strategic actions. While 

I admit the importance of court actions in consolidation of judicial independence, this 

dissertation aims to investigate the conditions and determinants that alter the policy space 

for the highest courts’ strategic actions, concentrating on another understudied dimension: 

the role of non-governmental organizations in the demand-side dimension in evolution and 

consolidation of judicial independence.   
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3. Societal Capital and Support Structure  

   The last stream of existing studies on judicial independence emphasizes the role of 

non-government actors in a society including opposition groups, local NGOs, lawyers’ 

groups, and the public (Epp 1998; 2008; Gauri and Brinks 2008). Based on his studies on 

the support structure for women’s rights and the rights of criminal defendants, Epp (1998) 

emphasizes the impact of legal mobilization. He argues that courts have little impact on 

social change when no support structure exists, such as a well-organized network of legal 

activists, whereas courts are empowered to challenge elected leaders and politicians even 

in high-stakes cases if there is sufficient societal support (Epp 1998). Chavez (2004) also 

implies that non-state actors can support favorable conditions for judicial power even under 

political monopolies.   

Many studies imply that a strong correlation between popular trust in the courts and 

judicial activism exists (Dakolias 1999; Buscaglia, Dakolias, and Ratliff 1995; Smithey 

and Ishiyama 2002; Vanberg 2001, 2005). For instance, the public’s distrust of the 

judiciary caused by judges’ rampant corruption made the Peruvian Constitutional Court 

vulnerable to executive and legislative attacks (see Finkel 2008). Yet, the Hungarian 

Constitutional Court effectively exercised significant judicial power against the legislature 

even when a dominant party had control, thanks largely to strong public support (Scheppele 

2005).  

 Other studies emphasize the importance of public support (Gibson, Caldeira, and 

Baird 1998; Staton 2004, 2010; Vanberg 2001). For instance, Staton (2010) argues that the 

highest courts need “diffused” support from the public to make their decisions more 

compliable, because it becomes harder for other political actors to attack the judiciary or 
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refuse to follow the rulings. He also explains that this explains why the courts work 

diligently to communicate with the public: to raise support for their rulings (Staton 2010). 

   

Need to Understand Demands from Outside 

 In general, I align my dissertation with the demand-side approach. In many cases, 

an inclusion of judicial independence (and constitutional review) provisions in a 

constitution is a big bargaining chip – one of the most salient issues on the table – between 

a ruling regime and opposition groups during negotiations for a constitutional rewriting. 

As a result, a decision to adopt judicial independence is often the outcome of a compromise. 

Therefore, we need to understand not just supply-side conditions but also demand-side 

variables for judicial independence.  

 However, my dissertation differs from prior scholarship on societal capital on two 

points. First, the research seeks to investigate the role of a crucial yet understudied player 

– civil society organizations (CSOs) – on judicial independence adoption and consolidation. 

CSOs can initiate and nurture the establishment of support structure and supplement the 

highest court’s ability to strategically exploit the political environment. Concentrating on 

legal professionals and organizations for legal mobilization, Epp implies that the 

importance of such CSOs to a rights revolution. He explains that a rights revolution is 

likely to occur only when plaintiffs can access to litigation-oriented organizations or public 

interest lawyers (Epp 2003, 15). Yet, prior literature on CSOs and judicial power finds 

rather mixed results.  

 Second, but more importantly, my dissertation aims to clarify the impact of external 

demands and pressures on promoting and consolidating judicial independence in 
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transitional democracies. As elaborated earlier, judicial independence rapidly spread after 

World War II, because of the growing consciousness of judicial independence as a 

legitimate and essential institution for democratic values and human rights protection. 

Before the war era, many perceived that a judiciary with the power to annul laws made by 

the representatives of the people made was not democratic. As Brown (1998, 88) explains, 

“European democracies, in particular, tended to take a hostile view of judicial review 

because it threatened to restrict the authority of popularly elected legislature.” A counter-

majoritarian judiciary should be a protection against the tyranny of the majority.  However, 

after witnessing the spread of fascist regimes and the atrocities during the WWII, countries 

began to doubt “the merits of parliamentary sovereignty” (Ginsburg and Versteeg 2014, 5).  

Now, therefore, judicial review is understood as “linchpins” in the prevention of non-

democratic Fascist regimes, the protection of human rights and civil society, and the 

promotion of democratic values and institutions (Brown 1998).  

Yet, prior scholarship insufficiently concentrates on conditions and actors within a 

state, thus missing the impact of rapidly-increasing demands from outside actors, including 

foreign governments, international organizations, transnational advocacy networks, and 

INGOs. Recently, a few studies attempt to clarify the cross-national diffusion of 

constitutional rules, suggesting that constitutional development in foreign states affect the 

adoption and adaptation of constitutional provisions in other states (Elkins 2009; Law and 

Versteeg 2011).  Yet, little is clarified in an empirical and systematic way regarding the 

rapid global diffusion and evolution of independent judiciaries with constitutional review. 

Therefore, by incorporating findings from previous scholarship on norm and policy 

diffusion, my dissertation aims to clarify whether and how international demands for 
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judicial independence via conditionality, economic incentives, and socialization effects 

alter the adoption and consolidation of judicial independence in transitional democracies. 

 

Mechanisms for Diffusion of Judicial Independence: Top-down or Bottom-up?  

Diffusion occurs when “policy and political changes were heavily influenced by 

prior actions of external actors; not just other governments but international organizations 

and communities of experts” (Simmons, Dobbin, and Garrett 2008, 3). Scholars in 

international relations and comparative politics have long tried to clarify whether and how 

a state’s policy adoption and adaptation is affected by external factors and interdependent 

networks, concentrating on the spread of democracy (Gleditsch and Ward 2006; Starr 

1991), treaty ratification (Simmons 2009), economic policies (Simmons, Dobbin, and 

Garrett 2006; Simmons and Elkins 2004), anti-money laundering policy (Sharman 2008), 

individual accountability or human rights prosecutions (H. Kim 2012; Roht-Arriaza 2002; 

Sikkink and Walling 2007), or intellectual property rights (Helfer 2004; Krikorian and 

Szymkowiak 2007).  

Prior studies suggest four types of diffusion mechanisms. First, a new norm or 

policy can be spread by a coercive mechanism. Powerful actors manipulate weaker non-

adopter states to commit and comply to a norm/policy they are reluctant to adopt otherwise 

(Simmons, Dobbin, and Garrett 2008, 10). Second, diffusion may occur when governments 

decide to adopt an effective policy of other actors, so it can attract more foreign investment 

and remain competitive economically. For instance, exposure to multilateral lenders such 

as international financial institutions including the International Monetary Fund (IMF) and 

the World Bank have increased adoptions of market-oriented reforms in many states 
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(Henisz, Zelner, and Guillén 2005). Third, diffusion occurs by learning when “a change in 

beliefs, or a change in the strength of one’s confidence in existing beliefs, resulting either 

from observation and interpretation or from acquisition of new theories or behavioral 

repertoires” (Simmons, Dobbin, and Garrett 2008, 25). States also imitate what peer states 

do simply because it is what peers do (Meseguer 2005; Shipan and Volden 2008), or 

emulate appropriate and legitimate policies, such as mass schooling (Meyer, Boli, et al. 

1997; Westney 19878), the Convention on the Elimination of All Forms of Discrimination 

against Women (Wotipka and Ramirez 2008), and emission standards (Saikawa 2013). 

Lastly, diffusion through socialization occurs when actors seek to adopt and internalize a 

new norm or policy that appear to be the right thing to do in the society of which they want 

to be a part (Börzel and Risse 2009, 10).9  

However, clarifying the mechanism by which a global diffusion of a norm or a 

policy occurs is difficult. In many cases, the diffusion mechanisms are deeply intertwined. 

For instance, an IGO membership is usually a good stimulus for policy change for joining 

states. If an applicant state decides to alter its domestic policy because of ex ante 

conditionalities that the IGO requires to its member states, then it is a good example of 

diffusion through a coercive mechanism. If a joining country adopts a norm to emulate 

other member states, then it can be understood as a diffusion through socialization effects.10 

Moreover, some governments even welcome and use coercive pressures from external 

                                                 
8  Westney points out that the policy adoption following the logic of appropriateness is best described not as imitation but as emulation 

(Westney 1987). 
9 Similarly, Goderis and Versteeg (2011) explains four types of diffusion mechanisms for constitutional provisions: coercion, economic 

competition, learning, and acculturation. ‘Learning’ entails a functional borrowing of constitutional provisions among states that share 
important pre-existing similarities such as a legal system, while ‘acculturation’ occurs when states emulate foreign constitutional rules 

not because they are convinced by the intrinsic merits of these rules, but to gain international acceptance and legitimacy (Goodman and 

Jinks 2004; Meyer and Rowan 1977). 
10 Socialization effects refer to the behavioral changes that presumably come about through changes in the actors’ interests (Greenhill 

2010).  
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actors to motivate and justify unpopular policy changes they prefer (see Vreeland 2003). 

As such, it is hard to clarify through which mechanisms a diffusion occurs.  

Therefore, in this research, I categorize two types of mechanisms/strategies in 

promoting judicial independence in other states. The first mechanism is a top-down norm 

promotion that aims to change the preference of a supply-side entities in a state such as 

governments and winning political coalitions. Most diffusion mechanisms through 

coercive and (incentive-based) competition can be included in this type of strategy, but not 

exclusively. The other strategy/mechanism for spreading judicial independence is a 

bottom-up norm promotion that aims to change preferences and enhance capabilities of 

demand-side actors including domestic non-governmental organizations and the public. 

Various INGO activities such as financial support, training, and technical assistance to 

domestic NGOs can be included in this strategy.  

I expect that the two strategies/mechanisms to promote judicial independence in 

new democracies should have divergent impacts on the outcomes. Therefore, this research 

concentrates on clarifying whether and how global efforts based on the two different 

strategies have deviating effects on promoting and consolidating judicial independence. 

 

Disparity between de jure and de facto Judicial Independence 

Many states accept a new norm that would hardly be implemented in practice 

(Meyer, Boli, et al. 1997; Meyer, Frank, et al. 1997; Drori et al. 2003). For instance, even 

though the Guatemalan government signed and ratified all six major international human 

rights treaties11 by 1992, violations of these fundamental human rights remained or even 

                                                 
11 International Convention on the Elimination of All Forms of Racial Discrimination (CERD), International Convention on Economic, 

Social, and Cultural Rights (ICESCR), International Convention on Civil and Political Rights (ICCPR), Convention on the Elimination 
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worsened in the 1990s (Hafner-Burton and Tsutsui 2005, 1376-1377). Similarly, although 

Hungary joined the International Convention on Civil and Political Rights (ICCPR) in 1974, 

there was no substantial change in its behavior for human rights protection that are stated 

in the treaty (see Posner 2011, 824)  

Various studies on norm diffusion explain it as a “norm decoupling,” which is the 

disparity between an adopted policy and actual practice (Jetschke and Rüland 2009; 

Schmitz and Sikkink 2013). Students of sociology also understand that norm decoupling 

occurs routinely when a state attempts to adopt modern organizations/policy/institutions 

derived from outside (Meyer and Rowan 1977, Meyer et al. 1997). Some others explain it 

as a gap between state commitment to international agreements and actual compliance 

(Hafner‐Burton and Tsutsui 2005; Noutcheva 2009), or “incomplete internalization 

(Goodman and Jinks 2008). All these studies explain that adoption of a norm/policy does 

not necessarily and automatically lead to behavioral changes in practice.  

The disparity between adoption of a new norm on paper and its practice in a state 

occurs for two reasons. First, a disparity may be derived from the capacity problems of 

emergent and fragile states (Drori et al. 2003; Swiss 2009). Many states decide to adopt 

foreign norms and policy but have difficulty internalizing new norms because of a lack of 

capacity. For instance, many transitional democracies willingly join international human 

rights regimes for stronger “lock in” effects, because they want to tie their hands and 

impose higher constraints in their governance system (Greenhill 2010; Hafner-Burton, 

Mansfield, and Pevehouse 2015). However, their lack of capacity, along with their fragile 

statehood and weak legitimacy, make it more difficult to internalize and implement human 

                                                 
of All Forms of Discrimination against Women (CEDAW), Convention against Torture and Other Cruel, Inhuman, or Degrading 

Treatment or Punishment (CAT), and Convention on the Rights of the Child (CRC).  
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rights norms in domestic context. For instance, the Guatemalan government in the 1990s 

suffered from lack of capacity, partly because of its low tax income and massive socio-

economic inequalities. As a result, even though the Guatemalan government joined major 

international human rights regimes by the early 1990s, it was unable to implement relevant 

policies needed for its compliance to the treaties (see Borzel and Risse 2013). 

Second, but more importantly, the disparity between a state’s rhetorical 

commitment and tangible compliance comes from an adopting state’s lack of intention. In 

many cases, states adopt a foreign norm to raise their international legitimacy and 

reputations (Levitsky and Murillo 2009, 120-122) or to attract more foreign investment 

(Moustafa 2007), even if they have no intention of implementing it in their territories. Some 

scholars even argue that international human rights agreements have long provided 

opportunities, instead of constraints, for repressive regimes to enhance their legitimacy in 

the global community by allowing them to adopt human rights norms without actual 

implementation (Mullerson 1997). For instance, many authoritarian regimes and 

transitional democracies only join international human rights regimes rhetorically if the 

expected benefits from joining the regimes are sufficiently large to offset the sovereign 

costs caused by membership and only if the costs are not too critical (Hafner-Burton, 

Mansfield, and Pevehouse 2015, 7-8). In these cases, a ratification of human rights 

agreements is window-dressing and thus results in a substantial decoupling of formal 

adoption from practice on the ground. 

The disparity between a state’s symbolic commitment and its actual compliance to 

a norm is more common in judicial independence. A constitutional writing signals the 

fundamental values and policy goals of a winning coalition (see Farber 2002, 85). Hence, 
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states often engrave universally-recognized norms and values, such as judicial 

independence, in their constitutions to appeal to domestic and international audiences. At 

the same time, many new governments also prefer to establish an ineffective judiciary 

rather than a powerful one. A strategic adoption of judicial independence (i.e., de jure 

judicial independence without de facto judicial independence) can be an effective means 

for a ruling regime to appease domestic and international demands for democratic 

institutions while enjoying little to no challenges from the judiciary. In many cases, 

repressive regimes even use decision by “parchment-only independent” judiciary to justify 

their rulings.  

For instance, Chile’s first constitution to explicitly install the independence of the 

judiciary was its 1980 Constitution. The 1980 constitution also reinstated the Constitutional 

Court of Chile12 and granted a power of judicial review to the court. As such, it was the 

authoritarian Junta led by a dictator Augusto Pinochet that adopted judicial independence 

into the Chilean constitutional system. However, despite de jure judicial independence,  

Chile’s Constitutional Court during the early years of the Junta regime made decisions that  

“overwhelmingly favored the perspectives and policies of the regime’s leadership,” 

(Hilbink 2007, 129) and thus “facilitated the authoritarian takeover and consolidation by 

providing a legal patina for a regime desperate to be perceived as legitimate” (Simmons 

2009, 287).  

Another illustrative case is the Supreme Court of Venezuela in the 1990s.13 Despite 

explicitly institutionalized de jure judicial independence, the level of de facto judicial 

                                                 
12 The Constitutional Court of Chile was established in 1970 by the Constitution (rule 1925). However, the Court was dissolved in 1973 

right after the 1973 coup d'état.  
13 The Supreme Court of Venezuela is replaced by the Supreme Tribunal of Justice by the 1999 Constitution of Venezuela.  
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independence in Venezuela remained at the bottom until the 1999 constitutional 

amendment. The Supreme Court justices suffered from the ruling regime’s repressive 

pressures. Presidents manipulated the appointment procedure for the Supreme Court 

justices and easily removed them (Perez-Perdomo 2006). Under the circumstances, the 

Court served as the ruling regime’s effective mean to justify their repressive policy and to 

fortify their control over its political and societal system (IACHR 2009). 

Recent studies reveal that new democracies are more willing to accept sovereignty 

costs to reassure internal and foreign audiences (see Hafner-Burton, Mansfield, and 

Pevehouse 2015). Similarly, upon strong external pressures and expectations for 

reputational benefits, new democracies are more likely to include judicial independence in 

their constitutions to appear as a legitimate democracy, even if they do not want to be 

restrained by the judiciary in practice. For instance, Egypt adopted a constitution hoping 

that formal constitutionalization would improve its international reputation and credibility 

for foreign investment (Moustafa 2003). In Chapter Eight of this dissertation, an in-depth 

case study of the Constitutional Court of Korea also reveals that judicial impotence rather 

than the judiciary’s effective checks and balances lured political elites into granting the 

power of judicial review to the newly-established Constitutional Court. 

Moreover, there are various ways for the government and the legislature to curb 

and manipulate the judiciary even when de jure judicial independence is stated in 

constitution. In many countries, a ruling regime holds substantial influence over the 

composition of its highest court and thus prevents the court from becoming an effective 

veto player against them (see Tsebelis 2002). For instance, the National Assembly of 

Bulgaria passed a law in 1994 that requires immediate dismissals of judges and prosecutors 
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who had not served as judges, prosecutors, or magistrates for a minimum of five years 

(Giatzidis 2002). The law targeted and immediately affected liberal anti-governmental 

figures in the judiciary such as Ivan Grigorov who was serving as the chief justice of the 

Supreme Court because the country’s liberal legal experts could not meet the requirements 

of the law since they refused or were unable to serve as judges or prosecutors under the 

Communist regime (Melone 1997, 283-284.).14 In addition, the ruling political elites can 

cajole unfriendly justices in the highest court to leave it (Larkins 1996) or coax judges into 

adopting more friendly attitude toward the government by offering more prestigious and 

desirable posts (Ramsyer and Rasmusen 2005).  

Prior scholarship finds that a decoupling between de jure and de facto judicial 

independence is common in many countries. Various studies, however, fail to find a close 

association between de jure and de facto judicial independence (Burbank and Friedman 

2002; Hayo and Voigt 2007; Helmke and Rosenbluth 2009; Larkins 1996). Posner and 

Young (2007, 127) conclude that despite the engraved formal judicial independence and 

judicial power to limit executive power in their constitutions, leaders in most of African 

countries were barely constrained by the judiciary. A recent study finds that only one 

component of de jure judicial independence (i.e., selection and removal procedures of 

judges) results in enhancing de facto judicial independence (Melton and Ginsburg 2012). 

As such, as Roesler points out, “the establishment of formally independent judiciaries 

capable of exercising constitutional review does not ‘magically’ expand judicial power” 

(Roesler 2007, 565).  Yet, how and under what conditions the disparity between de jure 

                                                 
14 The Council of Europe strongly urged Bulgarian government that the law violates its responsibilities under the Council of Europe 

conventions. Upon president Zehelyu Zeheleve’s petition, the Constitutional Court of Bulgaria ruled that the act is unconstitutional 

(see Melone 1997). 
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and de facto judicial independence fluctuates is an intriguing but still unanswered puzzle 

that deserves further research.  

Therefore, my dissertation investigates the impact of global demands to promote 

and consolidate de jure and de facto judicial independence in transitional democracies. I 

expect that clarifying the origins and consolidations of judicial independence in transitional 

democracies is valuable both for theoretical and policy implications. Theoretically, this 

research identifies a crucial yet unexplored puzzle: whether and under what conditions 

global demands for the rule of law promote and enhance judicial independence in new 

democracies. The research also deepens our understandings of the disparity between 

commitment and compliance in norm diffusions. For policy implications, I expect that this 

research can enrich our understanding of whether and how established democracies, IGOs, 

and INGOs should work on their investments and efforts to promote and consolidate 

judicial independence in the world. 
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Chapter 3. Theoretical Argument 

 
 

In this research, I argue that external pressures based on a top-down norm promotion 

approach that targets supply-side actors (e.g., governments) in a state are likely to promote 

de jure judicial independence but not de facto judicial independence. Meanwhile, external 

pressures based on a bottom-up norm promotion strategy that aims at demand-side actors 

in a state can be conducive to consolidate judicial independence in practice, but only when 

the domestic support structure for judicial independence is mature and strong. Without a 

strong civil society, which itself is conducive to de facto judicial independence, it is hard 

for INGOs to directly enhance the judicial power.  

Therefore, as figure 1 shows, I expect that global efforts to spread judicial 

independence, such as billions of dollars in foreign aid,15 diverse conditionality of IGOs, 

and various activities by INGOs, are more likely to result in promoting only the strategic 

adoption of judicial independence, if domestic support structure is immature and weak. 

More than a decade ago, Carothers said that “the rapidly growing field of rule-of-

law assistance is operating from a disturbingly thin base of knowledge at every level” 

(Carothers 2006, 27). “Rule-of-law promoters actually do not know very much about how 

and why the rule of law does or does not emerge in particular societies and what effects 

rule-of-law aid has beyond narrowly defined institutional outcomes” (Carothers 2006, xi).  

Surprisingly, there have been few improvements in our knowledge and understanding 

about whether and how the global efforts promote judicial independence in the world. 

                                                 
15 By foreign aid, I include only the ODA projects specifically aiming at enhancing legal and judicial institutions and capabilities. Hence, 

I measure the amount of foreign ODAs for legal and judicial development that a recipient country gets from all types of foreign and 
international actors including the US government, the EU member states, the World Bank, and other international financial institutions 

and non-governmental organizations. (See page 74 for more details). 
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Based on my theoretical argument, I expect that, to bridge the gap between de jure and de 

facto judicial independence in non-democratic and hybrid regimes, global society should 

aim to facilitate and enhance demand-side non-governmental actors rather than put huge 

amounts of money and conditionality on governments.  

When a state sincerely prefers to establish an effective independent judiciary that 

provides checks and balances on the executive and the legislative branches of the 

government, then external pressures can be conducive to spreading and consolidating both 

de jure and de facto judicial independence. Many developing countries may want to have 

an independent judiciary, believing that it is essential for constructing a democratic 

governance system. Governments sincerely wanting judicial independence can use the 

conditionality of IGOs to increase the legitimacy of their decision and decrease the risk of 

backsliding after the adoption of judicial independence. In these cases, external pressures, 

including foreign aid, and conditionality of IGOs, can effectively enhance both de jure and 

de facto judicial independence. 

However, as explained above, many states decide to adopt judicial independence in 

their constitutions for strategic reasons only, even if they have no intention of having 

effective and influential judicial power. Many emerging democracies may not want to have 

a strong independent court in practice, because the court could restrain the government’s 

power. For instance, Brown reveals that many Arab states “have grown rich in constitutions 

– documents that spell out the basic legal framework for governing—without necessarily 

growing richer in constitutionalism – limited and accountable government” (Brown 2002, 

xiv). Moreover, judicial independence in new democracies is highly vulnerable to 

institutional instability. As such, “creating powerful judicial institutions on paper is clearly 
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not enough: Judicial independence must be self-enforcing” (Helmke and Rosenbluth 2009, 

359). In fact, the assumption that parchment rules including constitutional design are stable, 

effective, and regularly enforced may be true in advanced democracies, but not in the 

developing world (see Levitsky and Murillo 2009). 16  In various countries, many 

constitutional clauses such as judicial tenure security or the constitution per se have never 

been fully implemented or have been ignored for decades. For instance, despite the 

enshrined lifetime tenure security for Supreme Court justices in Mexico and Argentina, 

every incoming government has packed the court with impunity (Helmke 2002, 2012; 

Weldon 1997).17  

 

Figure 1. Evolution of a Strategic Adoption of Judicial Independence 

 

                                                 
16 Levitsky and Murillo (2009) explain the institutional strength of parchment rules based on two dimensions: enforcement and stability.  

The pure cases of institutional strength with tight coupling between formal rules and actual behavior occur when both enforcement and 
stability of parchment rules are strong.  Parchment rules are enforced but unstable, when they are widely followed but modified with 

comparatively high frequency.  ‘Window dressing’ occurs when parchment rules remain on the books for long time but are routinely 

ignored.  In cases that parchment rules are neither stable nor regularly enforced, decoupling happens.  Rules exist on parchment, but 
in practice, they do little to constrain actors or shape their expectations.   

17 As a result, Domingo explains that the Court was characterized by its “subservience to the will of the executive (Domingo 2000, 706).  
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 For many developing countries, external pressures based on a top-down supply-

side-targeting norm promotion mechanism through coercive and/or economic incentives 

would increase the motivation only for a strategic adoption and symbolic commitment to 

the global promotion of judicial independence. Therefore, I expect that external pressures 

for judicial independence are more likely to promote de jure judicial independence, rather 

than de facto judicial independence in transitional democracies.  

 In an effort to clarify the divergent impacts of the external pressures on promoting 

de jure and de facto judicial independence, this dissertation focuses on three types of 

external pressures: foreign aid, IGO membership, and INGO density. While I use foreign 

aid and IGO membership to identify the impact of a top-down supply-side-targeting norm 

promotion strategy, I rely on INGO density to clarify the impact of a bottom-up demand-

side-enhancing norm promotion mechanism.  

 

Effectiveness of Foreign Aid for Judicial and Legal Development  

Various international organizations and governments in established democracies 

have used their financial leverage to accelerate judicial reform in developing countries 

(Helmke and Rosenbluth 2009). It is well known that many donor states which are mostly 

Western democracies and international governmental and/or non-governmental 

organizations use their financial aid as leverage to pressure recipient states to have a more 

democratic system that includes judicial independence (Domingo and Sieder 2001; 

Rodríguez-Garavito 2010). Many vulnerable recipient countries have reluctantly joined 

human rights treaties because of strong pressures from Western donor states (Posner 2008). 

The United States Agency of International Development’s (USAID) law and development 
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programs that targeted Latin American countries in 1960s also aimed to promote the rule 

of law for the protection of individual freedom.18 Similarly, in the 1980s, the USAID spent 

millions of dollars for its Administration of Justice (AOJ) program to improve human rights 

protections in Latin America by promoting an independent and effective judiciary. 

International organizations including the UN and the World Bank also provide a large 

amount of financial support to promote the rule of law in developing countries. In the late 

1950s and 1960s, based on the modernization theory, the World Bank’s first law and 

development programs aimed to promote legal reforms as a development strategy for 

newly-independent former colonial states. In the 1990s, the number of law reform projects 

in transitional economies soared. The Bank believed that legal reforms were critical to 

promote economic development in developing countries. From an economic perspective, 

policy makers in the World Bank thought that protection of private property rights and 

guarantee of contracts, especially by an independent judiciary, were key to attracting more 

productive investments, which leads to a higher economic growth (Trebilcock and Prado 

2014, 47). Recently, there was a paradigm shift from the economic perspective of 

development to a non-instrumental perspective on the rule of law. More recent projects are 

based on the idea that law is valuable, not as an instrument for development, but in itself. 

Anyhow, the World Bank has spent more than several billion US dollars on law reform 

projects in developing countries (Trebilcock and Prado 2014, 47).  

Despite the huge amount of money and efforts to facilitate judicial reform, such as 

an independent judiciary for enhanced rule of law, most prior studies criticize the failure 

                                                 
18 The programs aim to use rule of law to “protect individual freedom, expand citizen participation in decision making, enhance social 

equality, and increase the capacity of all citizens rationally to control events and shape social life.” (see Trubek and Galanter 1974, 

1063). 
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and ineffectiveness of these programs (Trebilcock and Daniels 2008). The rule of law 

foreign assistance programs have not contributed to creating and stabilizing democratic 

institutions such as police institutions abroad, or the programs have only had limited impact 

in the former Soviet Union states from 1992 to 2002 (U.S. Government Accountability 

Office 2003). Some even criticize that “the well-meaning, (yet) uncoordinated, overlapping, 

overwhelming, contradictory efforts of many rule of law programs by many entities at once 

(Kleinfeld 2012, 28)” shattered the target states. For instance, Kleinfeld (2012, 28) explains 

that in the early 2000s many Eastern European countries had to confront a dilemma 

between the World Bank’s insistence on reducing government size and the EU’s 

requirements to add more government employees for civil service.19  

However, many prior studies claim the ineffectiveness of foreign aid for judicial 

and legal development, because the projects had little impact on enhancing the 

implementation and enforcement of judicial power which is de facto judicial independence. 

The problem is that most early rule of law and judicial reform foreign assistance programs 

were based on an institution-building approach and thus concentrated on establishing 

judicial infrastructure such as courthouse buildings, increasing materialistic equipment, 

buying more computers, etc. (Kleinfeld 2012). For instance, most of the World Bank’s 

loans to former communist states such as Albania, Armenia, Croatia, Georgia, Macedonia, 

Poland, Romania, Russia, and Ukraine in the early 2000s were allocated to upgrade court 

houses, and purchase case management software and computers (Anderson and Gray 2007, 

note 13). Targets of this first-generation foreign aid were to facilitate de jure judicial 

                                                 
19 Various studies on foreign aid with broader purposes also criticize the ineffectiveness, or even backfires, of foreign aid on promoting 

democratic institutions and values including the rule of law in recipient countries (Friedman 1958; Crawford 1997; Dollar and Pritchett 

1998). They claim that, ironically, aid weakens democratic accountability of the recipient governments by reinforcing the power of the 
ruling regimes with financial support (Brautigram 2000; Grossman 1992). Aid even increase corruption in many developing countries, 

especially with ethnical heterogeneity (Svensson 2000; Knack 2001).  
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independence rather than de facto judicial independence. Therefore, despite many caveats 

of the institution-based approach, such as its treatment of judicial reform as an apolitical 

process, it is not fair to criticize their ineffectiveness simply because they failed to show 

strong effects of enhancing de facto judicial independence.  

Moreover, a number of recent studies find that the EU’s economic leverage with its 

foreign aid successfully instigated a multi-party electoral system in Malawi (Donno and 

Neureiter 2017; Emmanuel 2013). In May 1992, after its efforts through the consultation 

procedure under Lόme Convention IV failed to convince the Malawi government to reform 

its single party state system, the EU suspended its aid to the government (Crawford 2000; 

Donno and Neureiter 2017). As the Malawi government relied heavily on foreign aid, the 

suspension caused a great deal of economic pain, so in 1994, the Malawi government 

adopted a multi-party electoral system (Emmanuel 2013).  

As such, to deepen our understanding of the impact of foreign aid on the diffusion 

of judicial independence, we should examine whether and how divergent impacts of 

foreign aid have on both de jure and de facto judicial independence. I test the following 

hypotheses: 1) whether foreign aid promotes de jure judicial independence in a state; 2) 

whether foreign aid increases the probability of de jure judicial independence adoption by 

a state; and 3) whether foreign aid is conducive to enhancing de facto judicial independence 

in a state. Since one of the primary interests of this dissertation is how global as well as 

domestic pressures for judicial independence spread judicial independence adoption in 

transitional democracies, I examine not just the “presence” but also the “onset” of de jure 

judicial independence. As I argue that external pressures based on a top-down norm 



46 

 

promotion hardly promote de facto judicial independence, I expect to find no statistical 

significance of the impact of foreign aid on promoting de facto judicial independence. 

 

H1: States getting more foreign aid for judicial and legal development are more likely 

to have de jure judicial independence in its constitution.  

H2: States getting more foreign aid for judicial and legal development are more likely 

to adopt de jure judicial independence.  

H3: States receiving more foreign aid for judicial and legal development are more 

likely to have stronger de facto judicial independence.  

 

Impact of IGO Memberships on Promoting Judicial Independence   

Since the 1980s, the global environment for judicial independence has substantially 

improved. First, International Financial Institutions (IFIs) have emphasized the need for 

developing countries to establish independent legal institutions to induce and protect 

private investments. The IMF imposed various conditionality for stronger judicial 

independence during the Latin American economic crisis. Second, in its expansion to 

Eastern Europe, the EU emphasized judicial independence and democratic governance for 

membership requirements. Schwartz (2000) explains the impact of EU membership on the 

adoption of independent judiciaries among post-communist European states. In addition, 

the UN has attempted to promote a legal transplant,20 including independent courts in 

emerging democracies. For instance, the UN Observer Mission in El Salvador (ONUSAL) 

                                                 
20 Legal transplant is another good example of coercion for policy diffusion.  Legal transplant is the diffusion of laws, legal doctrines, 

rules, ideas, legal cultures as well as legal institutions among states by moving of a rule or legal system from one country to another 

(see Watson 1974). 
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not only helped monitor the demobilization of warring factions after the 1992 peace 

agreement, but also assisted with the implementation of judicial reforms.  

As various studies explain, membership in the EU and other IGOs (Bulmer and 

Padgett 2005; Schimmelfennig and Sedelmeier 2004; Schimmelfennig 2005) and loan 

conditionality by major IFIs (Dobbin, Simmons, and Garrett 2007; Elkins, Guzman, and 

Simmons 2006; Jandhyala, Henisz, and Mansfield 2011; Saikawa 2013; Simmons and 

Elkins 2004) have been effective mechanisms of coercive norm/policy diffusion. For 

instance, a document of the Commission on Security and Cooperation in Europe (CSCE)  

explicitly states that the rule of law (including independence of judges and the impartial 

operation of the public judicial service) is “essential for ensuring respect for all human 

rights and fundamental freedoms, the development of human contacts and the resolution 

of other issues of a related humanitarian character” (Organization on Security and 

Cooperation in Europe (OSCE) 1990, 2). OSCE persuades local actors in developing 

countries that an independent judiciary is a precondition for the rights of accused persons 

to a fair trial (see Zürn, Nollkaemper, and Peerenboom 2012).  

EU conditionality mainly follows a strategy of reinforcement by reward 

((Schimmelfennig, Engert, and Knobel 2003, 496-497), as both EU and NATO consistently 

promote democratic institutions and values including the rule of law and human rights in 

post-communist European states by providing tangible rewards of their memberships 

(Schimmelfennig 2005, 833).  

However, it is still not clear whether and how effectively these IGO memberships, 

that include the conditionality that many IGOs required for applicant states, have 

contributed to the diffusion of judicial independence since the 1980s.  
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Some may argue that conditionality is not the only way that IGO membership 

spreads norms such as judicial independence. Greenhill (2010) argues that participation in 

IGOs has a positive impact on human rights behavior even if human rights issues are not 

the main agendas of the IGOs. Due to the socialization effect, IGO membership can have 

a surprisingly powerful influence on states’ practices and policy adoptions including 

judicial independence. Similarly, Pevehouse (2002) emphasizes that diplomatic and 

economic pressure from IGOs can accelerate the acceptance of liberalization by certain 

elite groups through a hand-tying process and through the socialization of domestic elites. 

Therefore, many transitioning or new democracies are more likely to join IGOs including 

the European Court of Human Rights (Mansfield and Pevehouse 2008; Moravcsik 2000).  

 It is hard to delineate through which mechanisms IGO accessions make an 

applicant state adopt certain norms. For instance, an IGO with ex-post conditionality can 

put strong pressures on a joining party to adopt a certain type of norm/policy. The IGO 

membership per se can have substantial “socialization effects” that induce a new member-

state to adopt a policy as it seeks to emulate other members.  If so, it is hard to clarify 

whether a new member state adopts the policy because of the socialization effects of 

emulating better and proper policy or because of the coercive pressures from other member 

states.  

Both coercive conditionality and the socialization effects of IGO membership are 

based on a top-down norm promotion that aims to alter the preference on the supply-side 

equation (e.g., preference of a government). Therefore, I expect that IGO membership is 

more likely to promote de jure judicial independence rather than de facto judicial 

independence. As I argue that external pressures based on a top-down norm promotion 
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hardly promote de facto judicial independence, I expect that the results of statistical 

analyses would not find a statistical significance for H6.
21 

H4: The more IGO membership a state has, the more the state to have de jure judicial 

independence is.  

H5: States that are joined to more IGOs are more likely to adopt de jure judicial 

independence.  

H6: States that are joined to more IGOs are more likely to have stronger de facto 

judicial independence.  

 

Impact of INGO Density on Promoting Judicial Independence 

Do INGOs promote and enhance judicial independence in the world? If so, under 

what conditions do INGOs increase the chance of adopting judicial independence and 

enhancing actual judicial independence in transitional democracies?  

 Prior literature pays little attention to INGOs in terms of judicial independence, yet 

the rule of law promotion industry has been emerged in global society and it shows that 

more international and transnational actors are engaged deeply in fields that had been 

regarded as domestic issues (see Zürn 2004). Here, following the UN definition, I refer 

INGOs as those entities that are “not established by intergovernmental agreement” (The 

UN Economic and Social Council (ECOSOC) resolution 288 (x) 27 February 1950; see 

also Yearbook of International Organizations (hereinafter, YIO)). This is a technical legal 

expression of the property of being non-governmental. It is explicitly stated that this does 

not exclude governmental bodies from being members of an INGO. Many INGOs, such as 

                                                 
21 No statistical significance for H6 per se does not necessarily mean that IGO memberships have no impact on de facto judicial 

independence.  
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the American Bar Association (ABA), the Asia Foundation, the Fulbright Commission, 

and so forth, have spearheaded legal reform efforts in developing countries (see Maiser 

2008, 465). For instance, volunteers associated with the ABA’s Central European and 

Eurasia Institute (CEELI) helped those in developing countries, especially the former 

Soviet Union’s successor states, to write hundreds of legislative drafts through 

consultations. Within a decade, these volunteers provided legal expertise worthy of 

US$ 130 million in pro bono services (see Reitz 2003). Through their legal expertise, 

nongovernmental legal experts have been vital to facilitate the movement of law in various 

developing countries (Brake and Katzenstein 2013).  The ABA also has an initiative 

extensively pursuing the promotion of rule of law in developing countries. The ABA Rule 

of Law Initiative (ROLI) – and its seven programs for access to justice and human rights, 

judicial reform, women’s rights, etc. – aims to develop local capacity and expertise to 

catalyze and strengthen the rule of law in developing countries. Similarly, the Open Society 

Institute’s Justice Initiative seeks to help developing countries build up their capacities for 

rule of law through legal reform, criminal justice reform, promoting anti-corruption 

policies, etc. Soros Foundation Network’s Human Rights and Governance Grants program 

provides financial support to NGOs working on human rights, rule of law, and 

accountability issues in Europe and Central Asia (see Zürn, Nollkaemper and Peerenboom 

2012). In order to helps fragile governments in post-conflict region to rebuild judicial 

institutions, International Legal Assistance Consortium -a group of more than forty NGOs 

– evaluates the current situation of the institutional build up and provides detailed 

recommendations (Zürn, Nollkaemper and Peerenboom 2012). For naming and shaming 

activities, the International Commission of Jurist publishes reports investigating the impact 
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of counter-terrorism measures on the rule of law and human rights and develops policy 

recommendations (Zürn, Nollkaemper and Peerenboom 2012). International Peace 

Institute has a series of publications on best practices for rule of law promotion in fragile 

post-conflict states (Hurwitz and Studdard 2005). 

Despite the increasing role and stronger impact of INGOs in spreading global norms 

and stimulating changes in state behavior, I expect that INGOs alone hardly promote 

constitutional amendments that enshrine judicial independence in a state’s constitution. As 

Hafner-Burton, Mansfield, and Pevehouse (2015) show, it is hard for INGOs to force states 

to join international human rights institutions. The constraining impact of an independent 

judiciary is far greater than that of international human rights regimes, since it directly 

leads to the possibility of checks and balances against the ruling regime by one of three 

branches of the state. Even though many developing countries want to enjoy both 

reputational and materialistic benefits by appearing to be a legitimate democracy, 

establishing an independent judiciary can be risky for the ruling regimes because of the 

possibility that the court would be a strong veto player against the regime. In fact, this is 

one of the reasons that many prior studies focus on power configuration in domestic politics. 

Similarly, I expect that a bottom-up demand-side targeting norm promotion by INGOs is 

hardly conducive to promoting de jure judicial independence in transitional democracies. 

Therefore, I expect that the following two hypotheses testing the impact of INGO density 

on de jure judicial independence will not be able to reject their null hypotheses.  

H7: The more INGO density a state has, the better chance that the state to has de jure 

judicial independence.  

H8: States that are more connected to global civil society (e.g., higher INGO density) 

are more likely to adopt de jure judicial independence.  
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 However, I expect that INGOs can be conducive to enhancing de facto judicial 

independence in a state. First, INGOs often directly leverage global human rights norms to 

pressure national governments to stop human rights abuses (Tsutsui and Wotipka 2004). 

INGOs also put greater external pressures on states that violate fundamental human rights 

with violence or backsliding to a more autocratic regime with attacks on legislative and/or 

judicial branches. In many cases, stronger pressure from global society and powerful states 

enhance the discretion and legitimacy of decisions made by a high court. Second, but more 

importantly, various INGO activities strengthen the domestic support structure for judicial 

independence. INGOs provide local activists and civil societies various resources and 

information to mobilize such as financial support, strategies, training, new channels, and 

opportunities like the UNHRC for more effective and legitimate mobilization. In addition, 

various naming and shaming activities by INGOs also provide information about a 

government’s repressive practices on domestic opposition groups. As such, INGOs can 

have an indirect effect in promoting judicial independence by enhancing the domestic 

support structure, including civil society organizations.  

 As a result, many studies argue for the general effect of global civil society 

including INGOs (Keck and Sikkink 1998; Tsutsui and Wotipka 2004). They argue that 

the impact of global norms is greater when states are more tightly intertwined in global 

society (Berkovitch 1999; Meyer, Frank, et al. 1997; DiMaggio and Powell 1991; Strang 

and Meyer 1993). Various studies on state compliance with international treaties, including 

human rights regimes also find that states are more likely to comply with their international 

human rights commitments when the number and capacity of NGOs in their territories are 
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greater (Neumayer 2005; Simmons 2009). For instance, Hafner-Burton and Tsutsui (2005) 

explain that the states in which more citizens participate and connect to a higher number 

of INGOs are more likely to protect the rights of their citizens because tighter links to 

INGOs increase the chance that human rights violations in a state will be reported and 

recognized by global civil society.  

Therefore, I argue that more links with INGOs can be conducive to enhancing de 

facto judicial independence in transitional democracies, but only when there is a strong 

domestic support structure for judicial independence in a state. I will explain more about 

the conditional impact of INGOs in the following sections.  

 

Role of Civil Society Organizations (CSOs) in Promoting Judicial Independence  

 How and under what conditions can an independent judiciary enhance its authority 

and legitimacy for the power of judicial review? Various studies explain that a strong 

domestic support structure including popular trust (Smithey and Ishiyama 2002) and 

“diffuse support”22 from the public is a critical resource for the judiciary, since it relies on 

public support to be an efficacious policy maker (Carrubba 2009; Clark 2010; Scheppele 

2005; Staton 2010; Stephenson 2004; Vanberg 2005). The greater the public respect and 

support for the judiciary, the harder it is for rulers not to implement court rulings (Clifford 

James Carrubba 2009; Vanberg 2001). On the contrary, when the Court thinks public 

support is waning, it is more likely to make decisions constrained by the legislature and 

thus lose judicial independence (Clark 2010). In many post-communist countries, for 

                                                 
22 Clark (2010) explains that diffuse support is broad support for the High Court as an institution. Meanwhile specific support refers to 

public approval of decisions in individual cases. 
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instance, the public’s trust in the independence and impartiality of newly-established 

constitutional courts was crucial to enhance judicial power, especially when high courts 

make decisions about political controversies and partisan disputes (Schwartz 2000). The 

Hungarian Constitutional Court’s strong activism in legislative lawmaking implies that 

public support for judicial review can strengthen the authority of the judiciary, even under 

a strong single party regime (Scheppele 2005). On the contrary, the public’s distrust in the 

impartiality and legitimacy of the judiciary due to judges’ corruption can make courts more 

vulnerable to executive/legislative attacks (see Finkel 2008 for Peruvian case).  

Public opinion is not the only factor in the domestic support structure. The strength 

and effectiveness of civil society is also critical, because strong civil society organizations 

provide opportunities for the judiciary to make decisions about a government’s actions by 

initiating lawsuits. Various activities by civil society can be a channel and mechanism to 

reveal and project the public’s awareness and opinion for or against the legitimacy of  

judicial institutions per se and of the issues that the courts face. 

In fact, various studies emphasize the importance of civil society in democratic 

transition and consolidation. Here, civil society means “relationships, networks, and 

institutions that are not established nor operated by government or state” (Eberly 1998, 

221; see also Anheier 2004). Habermas (1991) explains that civil society covers the 

weakness of representative democracy by facilitating people’s recognition of and discourse 

on various issues and policies. Putnam (2001) explains that civil society enhances mutual 

trust and linkages in social capital and thus is conducive to promoting of democratic values 

and institutions in society.  
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 The role of civil society is more crucial for the consolidation of democratic 

institutions and values than political liberalization and reform. Establishing democracy is 

not just about getting rid of authoritarian and antidemocratic laws and institutions. For a 

successful transition to a liberal democracy, various democratic values and institutions 

must be adopted and implemented in actual practice. Civil society facilitates changes in 

actual practice by encouraging more popular participation (Geremek 1992), providing 

multiple channels for aggregating and representing interests, and deepening democratic 

values in “brown areas” (O’Donnell 1993). This is why many argue that civil society is 

critical to improve the quality of democracy (Diamond 1992; Pearce 1997; Plattner and 

Diamond 1994).  

Based on these theoretical findings, I argue that the role of civil society is critical 

in decreasing the gaps between de jure and de facto judicial independence. Without a strong 

support from a robust civil society, it is hard for courts to make decisions against the ruling 

regime, largely for two reasons. First, functionally speaking, in most cases the court cannot 

initiate its authority of judicial review. It needs other actors to file a lawsuit about the 

unconstitutionality of a law. The adoption of judicial independence on paper provides 

litigation opportunities for domestic civil society organizations as well as the judiciary, yet 

for the highest court to make decisions about the unconstitutionality of laws and 

governmental policy, litigation must be filed. Recently, more local NGOs have attempted 

to bring about policy changes through judicial procedures, especially to promote civil and 

human rights. Domestic organizations, such as the American Civil Liberties Union 

(hereinafter ACLU), The National Association for the Advancement of Coloured People 

(hereinafter NAACP), and the NAACP Legal Defence and Education Fund Inc (hereinafter 
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LDF), rely on this “mobilization through litigation” to improve their rights (Calnan 2008; 

Sarat and Scheingold 1998).  

Second, and more importantly, since the judiciary has no power of the sword and 

purse, it must rely on other actors for its decisions to be respected and implemented (see 

Franklin and Kosaki 1989). The threats and fear of noncompliance strongly constrain 

decision-making by judges and justices in constitutional courts (Carrubba, Gabel, and 

Hankla 2008; Clifford J. Carrubba and Gabel 2015; Carrubba and Zorn 2010; Staton 2006, 

2010; Vanberg 2001). Studying the decision-making process of the German Federal 

Constitutional Court, various studies reveal that the fear of noncompliance makes judges, 

at least to some extent, to vote strategically to support a government’s policy even though 

their ideological positions and preferences are against it (Hönnige 2011; see also Krehbiel 

2016). Strong support from civil society and the public for the legitimacy of judicial 

independence is critical to overcome the probability of noncompliance by the ruling regime 

because it becomes harder for the government to challenge the court’s rulings, when the 

court secures greater support (Eskridge Jr 1991). Civil society organizations also initiate 

litigation, which presents a window of opportunity for the judiciary to make decisions. 

Civil society organizations provide information about governments’ behaviors, including 

human rights abuses. As Lupu (2015) explains, the availability and accessibility of 

information about governmental abuses of human rights strongly affects high courts’ 

authority to rule against the regimes. Similarly, “uncertainty about the nature and scope of 

norm violations” is a key obstacles for effective international monitoring and enforcement 

of democratic norms such as free elections by regional intergovernmental organizations 

(Donno 2010).  
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Zürn, Nollkaemper, and Peerenboom (2012) argue that participation and 

empowerment of local stakeholders such as civil society organizations are keys for 

successful implementation of any (international) rule of law promotion programs. Simple 

top-down transfer of legislation and institution implantation from external actors to 

recipient states will not work. Pouligny (2003) also argues that global norms such as 

judicial independence and rule of law cannot be successfully constructed without including 

local actors’ support. Therefore, various programs by the UN, including UN peace-keeping 

operations, should embrace more voices of local actors.  

The importance of civil society organizations in promoting judicial independence 

resonates with the recent findings from literature on the judicialization of politics. Various 

studies find that the importance and influence of rulings by courts have substantially 

increased in various countries, thanks to a growing network of “cause lawyers.”  

Therefore, I argue that the presence and strength of civil society organizations play 

a key role in consolidating judicial independence in transitional democracies. However, I 

expect that civil society organizations are conducive to enhancing de facto judicial 

independence rather than promoting de jure judicial independence because it is hard for 

demand-side non-governmental actors to decide to adopt judicial independence in their 

constitutions, except for rare cases in which strong civil society organizations directly 

cause a democratic transition with the adoption of judicial independence. Therefore, I 

expect that H9 and H10 will be rejected. 

H9: The stronger the civil society is, the better the chance that a state will have de 

jure judicial independence.   

H10: States with stronger civil society organizations are more likely to adopt de jure 

judicial independence.  
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H11: States with stronger the civil society organizations are more likely to have higher 

levels of de facto judicial independence.   

Civil Society Organizations(CSOs) and the Impact of INGOs on Promoting JI 

 Prior literature reveals that strong links and cooperation with domestic NGOs 

increase the effectiveness of INGO activities. Local nongovernmental actors provide 

information and resources that INGOs need to promote effective strategies and activities. 

Domestic NGOs and civil society organizations increase the chance of adopting and 

complying with globally promoted norms by framing, redefining, or fitting them into 

domestic contexts. As norm entrepreneurs and norm brokers, various activists and 

organizations in civil society facilitate smooth norm adoption and more stable 

internalization into local contexts (Merry 2006). Domestic civil society has played a crucial 

role in mobilizing and projecting pressures on governments to conform with their 

international commitments (Dai 2007). As Ball (2000, 74) explains, “although noble 

international agreements made by brutal state leaders may seem cynical or meaningless, in 

the context of a globalizing regime of international human rights, activists have learned 

how to hold states accountable for these promises.”  

 As such, studies argue that the impact of global norms is likely to be greater when 

international pressures and domestic threats against cheating governments – those that 

abuse human rights despite their participation in major human rights treaties or do not 

comply with the norms that they adopted—are strongly combined (Kelley 2008). For 

instance, the influences of INGOs are likely to be greater when there are “receptive 

domestic audiences with which to build coalitions or an existent strong civil society for 

advocacy to have effect” (Hendrix and Wong 2013, 654). Hawkins (2008) also explains 
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that higher levels of institutional permeability (the extent to which IGOs such as the 

Council of Europe and the Organization of American States (OAS) are accessible to 

international and local non-state actors) are likely to produce higher levels of constraint on 

state behavior. On the contrary, the impact of INGOs would be weaker if they have little 

information about whether governments comply with their commitments. As Simmons 

(2009, 78) points out, “the thinner the information environment, the harder it is for peers 

(e.g., other states) and (international) NGOs to expose inconsistency; given poor 

information, it might be possible for a government to enjoy positive buzz from ratification 

for a longer period of time.”  

 Similarly, I argue that the impact of INGO density on enhancing de facto judicial 

independence would be conditional on the presence of a strong civil society in transitional 

democracies. When there is a strong civil society in a state, states with more connectedness 

to global civil society (e.g., a higher level of INGO density) are more likely to have greater 

level of de facto judicial independence. Without the presence of strong civil society 

organizations, a greater level of INGO density is hardly associated with stronger level of 

de facto judicial independence.  

H12: States with more connectedness to global civil society (e.g., higher INGO 

density) are more likely to have a greater level of de facto judicial independence, 

conditional on the presence of strong civil society organizations.   

 

Human Rights INGOs and Judicial Independence 
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  The puzzle that this research aims to examine is whether and under what conditions 

various activities by INGOs, especially human rights INGOs 23 , promote judicial 

independence in transitional democracies. Prior literature has revealed a significant 

association between independent judiciaries and human rights practices (Cross 1999; Keith, 

Tate, and Poe 2009; Lupu 2013, 2015). In other words, judicial independence can decrease 

human rights abuses in a state. The presence of independent and effective courts is more 

likely to increase the impact of international human rights agreements on decreasing torture 

in many countries (Crabtree and Fariss 2015; Hathaway 2007; Lupu 2013; Powell and 

Staton 2009; Simmons 2009).  

Historically speaking, since its very beginning, human rights protection has been 

an essential element of the Federal German Constitutional Court’s jurisdiction. 

Theoretically, as Rawls points out, the rule of law with an independent judiciary is a key 

part of ”justice as fairness” (Rawls 1972, 235). John Moore proclaims that an independent 

judiciary is one of “the essential components” for protection of individual freedom (Moore 

1990). Similarly, Gibler and Randazzo (2011, 698) explain well that, “without judicial 

protection, citizens lose their ability to monitor and check their ruling regime with speech, 

press, and public demonstration.” Simmons (2009, 221-222) finds that the presence and 

strength of women’s INGOs have positive effects on promoting girls’ education in school 

                                                 
23 There are two types of human rights INGOs, membership INGOs and non-membership INGOs. “Membership NGOs have their 

policies decided by the vote of registered members. These policies are then usually carried out by a board or by the staff” (Calnan 2008, 

9). At the same time, these members are usually in charge of the substantial amounts of the organizations’ budget. Meanwhile, “non-
membership NGOs do not have their policies decided by the votes of members, but rather usually by an executive board, or even de 

facto by the executive director and staff” (Calnan 2008, 9). 
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(e.g., “a growth in the girl:boy enrollment ratio in the next year”), only when there is a  

substantial level of rule of law in a state.24  

 The needs of judicial independence for human rights protection are well recognized 

in various international treaties and human rights regimes. The article 10 of the Universal 

Declaration of Human Rights in 1948 states that “everyone is entitled in full equality to a 

fair and public hearing by an independent and impartial tribunal, in the determination of 

his rights and obligations and of any criminal charge against him” (The Universal 

Declaration of Human Rights 1948). The Declaration also emphasizes the importance of 

an independent judiciary to protect fundamental human rights such as the principle of 

equality before the law equal protection of the law (Article 7), and the principle of 

presumption of innocence (Article 11), etc. Similarly, Article 14 of the International 

Covenant on Civil and Political Rights (ICCPR) clearly proclaims that “In the 

determination of any criminal charge against him, or of his rights and obligations in a suit 

at law, everyone shall be entitled to a fair and public hearing by a competent, independent 

and impartial tribunal established by law.”  

With or without knowing these findings, INGOs, especially human rights INGOs, 

have put their efforts into promoting judicial independence in transitional democracies. In 

many cases, judicial independence is treated and promoted as a democratic institution. 

Many others understand an independent judiciary as a key factor to improve human rights 

practices, and thus initiate various activities to enhance judicial independence in 

transitional democracies.  

                                                 
24 Simmons (2009, 220) uses the World Bank’s rule of law measurement which captures “perceptions of the etent to which agents have 

confidence in a dn abide by the rules of society, and in particular the quality of contract enforcement, property rights, the police, and 

the courts, as well as the likelihood of crime and violence.”  
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 Therefore, similar to my argument about the impact of INGO density, I argue that 

more links with human rights INGOs can be conducive to enhancing de facto judicial 

independence in transitional democracies, only when there are strong civil society 

organizations. As I argue that external pressures based on a bottom-up norm promotion 

targeting demand-side non-governmental actors hardly promote de jure judicial 

independence, I expect that the results for H13 and H14 to hardly be statistically significant. 

 

H13: The more human rights INGOs a state has, the more the chance for the state to 

have de jure judicial independence is.  

H14: States with more human rights INGOs are more likely to adopt de jure judicial 

independence.  

H15: States with more human rights INGOs are more likely to have a stronger level 

of de facto judicial independence, conditional on the presence of strong civil society 

organizations.  

 

 Based on my argument and hypotheses, the full model of this research is as 

follows:  

JUDICIAL  

INDEPENDENCEij = β0j + β1j FOREIGN AIDsij + β2j IGO MEMBERSHIPij +   

      β3j INGO DENSITYij + β4j POWER CONFIGURATIONij +   

     β5j DEMOCRACYij + β6j GDPij + β7j TRADE OPENNESSij +   

   β8j CIVIL SOCIETYij +  

  β9j CIVIL SOCIETY × INGO DENSITYij + εij  
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Chapter 4. Research Design 
 

 
As an attempt to clarify how and through which mechanisms global and domestic demands 

promote and consolidate de jure and de facto judicial independence, I rely on a mixed 

method approach. First, I conduct a quantitative cross-national analysis of de jure and de 

facto judicial independence by using a series of conditional fixed-effects logistic models 

and random-effects generalized least squares models. The analysis aims to investigate the 

impact of key determinants within the domestic and international dimensions on the 

adoption and consolidation of judicial independence in transitional democracies. Second, 

I conduct a pathway analysis to identify through which diffusion mechanism global 

demands for judicial independence empower de facto judicial independence in a state. 

Based on the results from the cross-national analysis, I estimate the expected relationship 

between judicial independence and key explanatory variables. Then, I select a case with a 

positive value (i.e., South Africa) and a case with a negative pathway value (i.e., Bulgaria) 

for a brief comparative study that will help us to identify the causal mechanism. Lastly, I 

conduct an in-depth process-tracing case study of South Korea. The case study aims to 

investigate the conditional impact of global demands on civil society strength in a new 

democracy.  

 

A Cross-national Analysis   

For a cross-national study, I focus on examining seventy-six emerging democracies 

that went through a democratic transition between 1980 and 2010.25 Democratic transition 

                                                 
25 According to Huntington, the third wave of democratization began in Southern Europe in 1970s and spread to Latin America in 1980s 

(Huntington 1991).  He identifies three periods in history (the first wave in 1828 - 1926, the second wave in 1943 – 1962, and the third 
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refers to a situation in which a state transfers from a repressive and closed regime, such as 

a military, authoritarian, dictatorial, or communist regime to an open and decentralized 

government. Countries experiencing state creation or transformation are included, as are 

countries with more than one democratic transition during the period. I determine new 

democracies based on the Unified Democracy Scores26 (hereinafter UDS). By using a 

Bayesian statistical measurement model, the UDS allows researchers to compare “the 

difference in democracy levels between two countries in a given year” (Pemstein, Meserve, 

and Melton 2010).  

I employ a time-series cross-section (hereinafter TSCS) dataset consisting of a 

number of countries (cross-sectional units) and repeated yearly-observations of judicial 

independence over time (from 1980 to 2010). The dataset has observations of thirty years 

for seventy-six transitional democracies. So, it fits the conditions for a TSCS dataset (with 

large time-series units and small/medium-sized cross-sectional units) rather than a panel 

(with small time-series units and a large number of cross-sectional units). As such, the unit 

of analysis in this dissertation corresponds to a country-year observation.  

Following Carter and Signorino (2010), I rely on the cubic polynomial 

approximation method (e.g., inclusion of time, time2, and time3 variables in the regression), 

in order to control for the temporal dependency. 27 There are some advantages of this 

                                                 
wave since 1974) during which liberalization and partial democratization have occurred (Huntington 1991).  “Waves” are identified 

when changes toward democracy clearly outnumber changes towards autocracy.  According to O’Loughlin et al., the beginning of the 
third wave of democratization is visible in Latin America during the period 1980-1985, with large changes in Bolivia, Uruguay, Brazil 

and Argentina.  In the 1988-1994 period, many Eastern and Central European countries (Poland, Bulgaria, Czechoslovakia, Hungary, 

and Russia) and Asian countries (Taiwan, Nepal, Bangladesh, Pakistan, Fiji, and South Korea) and African states (Algeria, Zambia, 
and Lesotho) as well as some laggard democracies in Latin America (Paraguay, Chile) have experienced a transition to democracy 

(O’Loughlin et al. 1998). 
26 With the recent update on March 12, 2014, the UDS scores cover all countries in the world from 1946 to 2012.   
27 Linzer and Staton (2015, 230) explains that “applying measurement models that assume each year’s latent values are independent 

within a country neglects the temporal aspect of time-series cross-section (TSCS) data and does not necessarily provide for a smoothed 

latent trend.” If there are substantial dependency among observations over time, using ordinary logistic models and standard OLS 
regression models is problematic, because the models “can result in overly optimistic inferences” due to the inflated t-values (Beck, 

Katz, and Tucker 1998, 1261). 
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method. First, it is more efficient than the time dummy method,28 which requires inclusion 

of too many time dummy parameters (e.g., thirty time dummies for this research) (Carter 

and Signorio 2010, 275). Second, for the data sets with relatively not large N (e.g., less 

than 10,000) and long duration (e.g., longer than 15 periods), the time dummies method is 

likely to cause a ‘separation’ issue29  (Carter and Signorio 2010). The dataset for this 

research exactly meets the condition. Third, the cubic polynomial approximation is simpler 

than the cubic splines technique. Despite its accuracy, it is hard to apply the cubic splines 

technique correctly is hard to do in practice, because of its complicity in determining the 

correct knots30 (Carter and Signorio 2010, 279). In this research, it is hard to select correct 

knots for the impact of INGO density, among other factors, on judicial independence. 

Therefore, I believe that the cubic polynomial approximation is the most suitable method 

for dealing with the temporal dependency in my research.  

 

A Logistic Regression Model for an Event History Analysis 

Since one of the primary interests of this research is whether and under what 

conditions global and domestic demands increase the chance of a country’s decision to 

adopt judicial independence in its constitution, I need regression models to analyze the 

“onset” rather than “duration” of judicial independence. The analysis ends when a 

transition from 0 to 1 occurs.31 Therefore, as an attempt to test my hypotheses, I rely on an 

                                                 
28 Time dummies are “the number of periods since either the start of the sample period or the previous occurrence to an event” (Beck, 

Katz, and Tucker 1998, 1261). 
29 Many packages including Stata drop observations and variables if values of certain regressors perfectly predict the values of a 

dependent variable. (For more details, see Carter and Signorio 2010, 275-279). 
30 Knots are the “points in t where the relationship with y changes substantially” (Carter and Signorio 2010, 279). 
31 However, I also examine the impact of global and domestic demands on promoting and consolidating judicial independence in general, 

which means that I examine the “incidence” of judicial independence (e.g., the total proportion of ones for having judicial independence 

in a constitution). 
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event history analysis. The hazard ratio is the instantaneous risk that de jure judicial 

independence is adopted in a given year.32 

Various prior studies in policy diffusion use an event history analysis to clarify the 

factors promoting adoption of various norms and policies such as a state lottery (Berry and 

Berry 1990), children’s health insurance program (Volden 2006), bilateral investment 

treaties (Elkins, Guzman, and Simmons 2006), etc. Some even explain that an event history 

analysis is “the standard approach to modeling policy diffusion” (Kreitzer and Boehmke 

2016, 123).   

Moreover, an event history analysis enables researchers to examine the 

manifestation and timing of events/factors such as initiation and fluctuations in judicial 

independence (Allison 1984; Box-Steffensmeier and Jones 1997, 2004). As a result, event 

history models help to directly test whether changes in those time-varying independent 

variables influence a government’s decision to adopt judicial independence.   

Instead of a Cox proportional model, however, this research uses a logistic 

regression analysis with the cubic polynomial approximation. Beck, Katz, and Tucker 

(1998) explains that binary TSCS data (hereinafter BTSCS data) are equivalent to grouped 

duration data, especially when the data has many non-failure observations (e.g., 0) with 

few events of failure (e.g., 1).33 Similarly, their study argues that, when event rates are 

lower than 50%, there is little differences between a Cox proportional hazard model and a 

conditional logistic regression model for BTSCS data. Therefore, they recommend using 

logistic models for practical reasons (Beck, Katz, and Tucker 1998).  

                                                 
32 “The hazard rate is the probability that an event will occur at a particular time to a particular individual, given that the individual is at 

risk at that time” (Box-Steffensmeire and Jones 2004, 16). 
33 Beck, Katz, and Tucker (1998, 1264) emphasizes that “the logic, once corrected, is an event history method for BTSCS data.” 
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In my dissertation, I use two binary dependent variables to examine de jure judicial 

independence. One is de jure judicial independence variable that captures whether a state 

has judicial independence in its constitution and grants power of judicial review to its 

highest court in a given year. The other is an adoption of judicial independence variable 

that captures whether a state adopts judicial independence in its constitution in a given year.  

One of the potential caveats for using logistic regression models for an event history 

analysis is that the frequency of a failure or event (i.e., an adoption of judicial 

independence) should be rare (Beck, Katz, and Tucker, 1998). In my dataset, an adoption 

of judicial independence occurs 52 times out of 941 observations (e.g., country-year 

units),34 which implies that an adoption of judicial independence is a rare event.  

Since I use binary dependent variables and the number of an event is not frequent, 

the BTSCE dataset I use for this research is equivalent to event history data. Therefore, I 

believe that logistic regression models can be used for an event history analysis.   

There are some advantages of applying logistic regression models with the cubic 

polynomial approximation in this research over the Cox proportional model. First, the 

logistic regression models are easier to control for temporal dependence. Second, 

researchers do not need to make an ex ante assumption about the nature of the underlying 

hazard rate. Moreover, the models capture any hazard shapes including the nonproportional 

hazard shape (Carter and Signorio 2010). Lastly, the logistic regression models with the 

cubic polynomial approximation enables researchers to estimate the impact of multiple 

failures or events within a country (a cross-sectional unit). It is possible that judicial 

                                                 
34 The number of observations for event history analysis models is lower than the observations for other analyses like the probability of 

de jure judicial independence and improvement of de facto judicial independence, since the observations after adoption of judicial 

independence is excluded for the event history analysis.  
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independence is adopted more than once within a state, because of the possibility of 

backsliding to a non-democratic regime or less-democratic governmental system. In my 

dataset, there are multiple adoptions of judicial independence within countries. Thailand 

adopted judicial independence in 1991 and in 2007. Nigeria adopted it in 1989 and in 1999. 

Central African Republic adopted judicial independence three times in 1981, 1994, and 

2004.35 As such, I believe that application of logistic regression estimations with the cubic 

polynomial approximation is best suited for this research.  

 

Unobserved Heterogeneity between Countries 

 Since this research also aims to examine how and under what conditions global and 

domestic demands empower de facto judicial independence, I also run various regression 

models with a linear estimation method. For these models, the dependent variable (i.e., de 

facto judicial independence) is a continuous variable ranging from 0 to 1.36  

However, pooled OLS regression models may not be proper, since it is likely that 

there are unobserved features for each country that can affect judicial independence but are 

not accounted for by key explanatory and control variables. So, for each model, I test 

whether there are some fixed effects that should be considered in the models.37 However, 

fixed effects models focus on examining within-cluster (i.e., country) differences, while 

paying little attention to between-cluster heterogeneity. If explanatory variables fluctuate 

significantly across countries but change little over time within countries, then fixed effects 

estimations can be imprecise.  

                                                 
35 The number of multiple adoptions increases if I count either one of de jure judicial independence (whether a constitution states 

independence of the judiciary) or judicial review (whether a constitution grants the power of constitutional review to judicial organ(s)).  
36 For more detail, see the description of the de facto judicial independence variable in the following variables section (see pages 74-76). 
37 I use ‘testparm’ command in stata. If the null hypothesis that assumes all the coefficients for each country are equal or zero is rejected, 

then it means fixed effects should be considered in the model.  
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Hence, in addition to fixed effects models, I also test if there are some random 

effects that should be considered in the models.38  As explained above, standard OLS 

regression models with pooling assume that observations within a country are not 

associated with each other, which is hardly the case for my dataset. The random effects 

models ease this assumption and account for the country-specific random error (yet to be 

time-invariant).  

I conduct a Hausman test to examine if random effects models are more suitable 

than fixed effects models. If the null hypothesis that assumes country-specific effects are 

not associated with key explanatory variables is rejected, then I use random effects models. 

If the results of a Hausman test fail to reject the null hypothesis, then I rely on fixed effects 

models.  

 

Need for Further Case Studies   

A cross-national regression analysis is to reveal the impact of international and 

domestic demands including INGO density, IGO membership, Civil society, etc. on 

promoting de jure and de facto judicial independence in seventy-six transitional 

democracies. Yet, to clarify the causal mechanisms of how international demands from 

INGOs and IGO membership stimulate governments’ decisions to adopt judicial 

independence and promote de facto judicial independence, more in-depth case studies 

beyond a cross-national sequencing approach are necessary (Farrell and Newman 2010; 

Sell 2010). As Schimmelfennig points out, “the correlation (from a quantitative analysis) 

                                                 
38 I use the Breusch and Pagan Lagrange multiplier test (Stata command “xttest0” after estimating random effects model).   
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provides a general plausibility probe for the hypothesized covariation,” but it hardly 

clarifies the causality (Schimmmelfennig 2005, 839).  

A qualitative approach helps to compensate for some of the limitations of large-N 

studies. An in-depth case study  allows us to investigate  processes and causal mechanisms, 

which are widely regarded as an area of weakness in the policy diffusion literatures 

(Alderson 2001; Checkel 2005; Dolowitz and Marsh 1996; Dolowitz and Marsh 2000; 

Meseguer and Gilardi 2009; Weyland 2005).  

Therefore, I conduct a brief comparative case study and an in-depth case study to 

examine: (1) how the presence and strength of civil society organizations at the domestic 

level can be conducive to consolidating de facto judicial independence; and (2) how the 

impact of global demands through INGO density alters by the presence and strength of 

civil society at the domestic level.    

The case selection is based on the outcomes of a cross-national analysis. More 

specifically, I rely on a pathway analysis to choose the cases for a brief comparative case 

study to identify the conditional impact of INGOs on the presence and strength of civil 

society organizations in a state.  

  

Case Selection through Pathway Analysis  

There are two types of approach to a research: the “causes of effects” approach and 

the “effects of causes” approach (Mahoney and Goertz 2006, 229-231). “Causes of effects” 

research aims to clarify the causes of “specific outcomes in particular cases,” (Mahoney 

and Goertz 2006, 230) such as the end of World War II. Thus, it provides “thick 

descriptions” of outcomes “for each and every case that falls within the scope of the theory 
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under investigation”(Mahoney and Goertz 2006, 230; see also Brady and Collier 2010, 

180). Meanwhile, “effects of causes” research attempts to estimate the average effect of 

key explanatory variables on an outcome across settings, such as: “What is the impact of 

foreign direct investment on democracy in target states?” (Mahoney and Goertz 2006). 

From a broader perspective, “effects of causes” research focuses on probing the average 

impact of key variables in variation across a population of outcomes, while relying on “thin 

analysis” for each individual case (Brady and Collier 2010, 181).   

 In contrast, a pathway analysis seeks to “understand substantive relationships at the 

level of individual cases and to use those insights to learn something about the population 

of cases that feature that substantive relationship” (Weller and Barnes 2016, 21). A 

pathway analysis differs from “causes of effects” research in that it aims to identify the 

causal links between key explanatory variables (Xs) and an outcome (Y), not just for 

individual cases but also across settings (Weller and Barnes 2016, 20). A pathway analysis 

is different from “effects of causes” research in that it seeks to better understand the causal 

mechanisms between key explanatory variables and an outcome, based on already-revealed 

relationships (i.e., correlations) between Xs and Y (Weller and Barnes 2016, 20-22). As 

my dissertation aims to clarify though which mechanisms global demands promote and 

consolidate judicial independence in a state, I conduct a pathway analysis following a 

cross-national analysis that would reveal the expected associations between key variables 

and judicial independence.   

  According to Weller and Barnes (2016, 23-29), there are four types of common 

scenarios for underlying relationships among explanatory variables (Xs), outcomes (Ys), 

and mechanisms (Ms). First, a single pathway scenario means that there is only one 
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mechanism through which Xs affect Ys. Second, a direct and indirect pathway scenario 

means that there is only one mechanism (M1) that Xs affect Ys, but Xs can have a direct 

impact on Ys regardless of M1. Third, a multiple exclusive pathways scenario means that 

there are multiple mechanisms that are mutually exclusive. Each mechanism represents 

possible pathways through which Xs affect Ys, but Xs may also have direct effects on Ys. 

Lastly, a multiple non-exclusive pathways scenario assumes that there are various 

mechanisms that can be non-exclusive, independent, and simultaneous each other. The 

mechanisms can magnify or moderate each other and thus have a stronger or weaker 

indirect impact on Y. If the structure of the causal links and mechanisms between Xs and 

Ys is uncertain, then it is necessary to conduct a comparative case study to explore which 

of the scenarios and mechanisms capture the relationship best. Therefore, in Chapters seven 

and eight, I conduct a comparative case study between South Africa and Bulgaria, and an 

in-depth case study on South Korea, based on the findings from a pathway analysis.   

  

Variables  

Dependent Variables 

 In my dissertation, there are two dependent variables: de jure judicial independence 

and de facto judicial independence. For simplicity reasons, the indicators measure the 

independence of the highest court of a country, no matter whether it is a supreme court or 

a constitutional court. The focus on the highest court is reasonable. Court systems in most 

countries are hierarchical. The higher courts have authority to overrule lower courts’ 

rulings. Thus, the ultimate control of judicial decisions stays in the highest court’s hand. It 
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is therefore the independence of the highest court that is important for the degree of judicial 

independence observed in a polity.   

 

De jure Judicial Independence 

 The de jure judicial independence variable is a binary variable that captures 

whether a country’s constitution contains judicial independence and constitutional review 

in a given year. Since this research defines that a country has de jure judicial independence 

only when it has both judicial independence and constitutional review in its constitution, I 

use two preexisting data sets indicating whether a constitution has explicit expression of 

an independent judiciary and constitutional review, respectively to generate a variable of 

de jure judicial independence as defined here.  

First, the JUDIND variable of the Comparative Constitutions Projects (hereinafter 

CCP) data codes whether “the constitution contains an explicit declaration regarding the 

independence of the central judicial organ(s)” (Elkins, Ginsburg, and Melton 2014, 58).39  

The data include every constitution written between 1781 and 2011, and currently includes 

all constitutions in force since 1945 (Elkins 2010; Elkins, Ginsburg, and Melton 2009). 

However, the data exclude systems which review only the compatibility of international 

treaties with the constitution (for instance, Niger Constitution in 1960), and systems which 

review only executive action rather than legislation. Since the definition of constitutional 

review in the CCP dataset is a formal one, the data only code the power of judicial review 

                                                 
39 Comparative Constitutions Project’s Characteristics of national constitutions dataset version 2.0 (last modification on April 18, 2014). 

the variable v310 JUDIND indicates whether a constitution has judicial independence statement. For more details on this project and 

dataset, see www.comparativeconstitutionsproject.org. (lastly accessed on June 27, 2017). 
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as documented in a nation’s constitution.40 The CCP data was coded as follows: 1) 1 for 

Yes; 2 for No; 96 for others; and 97 for hard-to-determine cases. In this research, 

observations coded as 1 (Yes) in the CCP data are coded as 1, while those coded as 2 (No) 

are coded as 0. Most of the observations coded as 96 in the CCP data are coded as 0, while 

the observations coded as 97 in the CCP data are excluded in this research.  

Second, I also use the Initiation of Judicial Review variable from the CCP dataset 

(Elkins, Ginsburg, and Melton 2014). The variable captures “whether the constitution 

mandates a local court or court-like body to set aside or strike legislation for 

incompatibility with the national constitution” (Elkins, Ginsburg, and Melton 2014, 58). 

Based on these two data sets, I generate a de jure judicial independence variable 

that captures whether a constitution includes both judicial independence and constitutional 

review. I coded as 1 if the constitution has both, coded as 0 otherwise.  

 

De facto Judicial Independence 

  The measurement of de facto judicial independence is more complicated, since it is 

not directly measurable in observational behaviors of the courts. For this dependent 

variable, I use Linzer and Staton’s dataset (Linzer and Staton 2011). Based on the graded 

response item response theory model, they “construct a unified measure of (de facto) 

judicial independence that is available for 200 countries over 65 years from 1948 to 2012” 

(Linzer and Staton 2011, 3).  

                                                 
40 The data also exclude cases in which constitutions do not expressly provide for constitutional review even though courts exercise the 

power in practice.  However, the small number of cases is mostly from the United States and Australia which does not include in this 

research.  
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Linzer and Staton (2011) explains that there are two types of de facto judicial 

independence. First, “judicial autonomy” means that a judge is independent from undue 

influences to the extent that her/his decisions reflect only her/his own sincere preference 

and evaluation of the legal records (Linzer and Staton 2015; see also Rosenn 1987; 

Kornhauser 2002). Second, “judicial power” means that independent judges are not only 

autonomous but also influential in the sense that their decisions significantly constrain 

other actors’ decisions and behaviors (Linzer and Staton 2015; see also Cameron 2002).  

Apparently, neither judicial autonomy nor judicial power is directly observable. Yet, it is 

easier to observe and measure a judicial decision against the government. Therefore, 

following the power concept of de facto judicial independence, Linzer and Staton (2015, 

226) explain that “under the right conditions, and under a particular theoretical logic,” the 

measurement of judicial decisions against the government can be used as an indicator of 

de facto judicial independence (see Linzer and Staton 2015, 226). Many other prior studies 

use the highest court’s decisions against the ruling regime to evaluate the independence 

(and effectiveness) of the judiciary (see Helmke 2012 for Argentine case; Ríos‐Figueroa 

2007 for Mexican case). According to Linzer and Staton (2015), half of the eight prior 

indicators of judicial independence – which they use to develop their de facto judicial 

independence dataset – evaluate the power concept of judicial independence directly, while 

one indicator aims to measure judicial autonomy.41   

 There are some practical advantages of using Linzer and Staton’s de facto judicial 

independence dataset. First, it is a time-series cross-sectional (TSCS) data, and it can 

                                                 
41The Feld-Voigt measure, Keith measure, Cingranelli-Richards (CIRI) dataset, Global Competitiveness Report (GCR) measure largely 

target to assess judicial power, while the Howard-Carey indicator appears to evaluate judicial autonomy only. The authors comment 
that it is unclear that how this is theoretically possible. For more explanations and features of the eight prior indicators they use for 

their dataset (see Linzer and Staton 2015, 226).  
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estimate abrupt changes or different trends in unobserved factors over time, “on the basis 

of the highly flexible random walk prior process” (Linzer and Staton 2015, 229). Thus, it 

is possible to run “within-country, temporal comparisons over relatively long-time 

intervals” (see Linzer and Staton 2015, 230). Judicial power in a state can vary over time, 

depending on shifts in domestic political and societal circumstances. Linzer and Staton 

(2015) explain that their dataset smooths the estimates over time which enables detection 

of various temporal trends in different countries.    

Second, the dataset developed by a bounded graded response item response theory 

(IRT) models provides observations for some missing data. One of the common problems 

many comparative studies on developing states confront is a wide range of missing data, 

especially when it comes to the measurement of concepts such as judicial power and 

independence. Linzer and Staton (2015) explains that their model “leverages patterns of 

agreement between indicators when data are available to help infer latent independence in 

years in which all extant indicators are missing, subject to the constraint that have 

information on the indicators on either side of the period of missing data” as well as the 

random walk prior” (Linzer and Staton 2015, 230-231).  

 The variable varies from zero (none of judicial independence) to one (all of the 

latent characteristics of judicial independence).  

 

Independent Variables 

Civil Society    

For this variable, I use the Core Civil Society Index (hereinafter CCSI) from the 

Varieties of Democracy (hereinafter V-Dem) project dataset. “Citizens organize in groups 

to pursue their collective interests and ideals” (Coppedge et al. 2016, 229). These groups 
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are civil society organizations (hereinafter CSOs). These CSOs include, but not limited to, 

“interest groups, labor unions, spiritual organizations (if they are engaged in civic or 

political activities), social movements, professional associations, charities, and other non-

governmental organizations, but not businesses, political parties, government agencies, or 

religious organizations that are primarily focused on spiritual practices” (Coppedge et al. 

2016, 229). Hence, by definition, a CSO must be, at least nominally, independent of 

government and economic institutions.  

The CCSI variable is designed to measure the level of robustness of civil society. 

The dataset explains that a robust civil society enjoys “autonomy from the state and citizens 

freely, and actively pursue their political and civil goals, however conceived” (Coppedge 

et al. 2016, 59).  

The index is formed by taking point estimates from a Bayesian factor analysis 

model of the indicators of CSO entry and exit, CSO repression, and CSO participatory 

environment. First, “CSO entry and exit” indicator measures “whether and to what extent 

the government can control over CSOs’ entry and exit to public life” (Coppedge et al. 2016, 

230). The variable varies from 0 (monopolistic control, which implies a government’s 

monopolistic control over CSOs and active repressions against them whenever they attempt 

to defy the governmental control) to 4 (unconstrained civil society, which implies no 

governmental interruption of CSO formation and operation as long as CSOs do not involve 

in violent and contentious activities to overthrow the current regime). Hence, a higher value 

indicates more freedom of formation and operation of CSOs. Second, the “CSO repression” 

indicator measures whether “the government attempt to repress CSOs” (Coppedge et al. 

2016, 230). The variable ranges from 0 (severely, which shows that the government 
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violently deters or even liquidates CSO activities) to 4 (none, which means that CSOs are 

“free to organize, associate, strike, express themselves, and to criticize the government 

without fear of government sanctions or harassment)” (Coppedge et al. 2016, 231). A 

greater value of the indicator implies more freedom of CSO activities. Lastly, “CSO 

participatory environment” assesses the ways in which people are involvement in CSOs. 

The indicator varies from 0 (state-sponsored associations, which means that participation 

in CSOs is mostly sponsored by the government rather than voluntary) to 3 (people can 

actively participate and serve in diverse CSOs—at least occasionally). The CCSI index is 

calculated by using a Bayesian factor analysis of these three indicators, and its scale is 

interval (even though scales of three indicators are ordinal).  

 

INGO Density  

INGOs have played a critical role in promoting judicial independence and rule of 

law initiatives both at the national and global levels. They conduct research on national 

rule of law enhancement and help monitor implementations of rule of law procedures. 

INGOs in the rule of law field also provide trains and technical assistance for legal reforms, 

and help in the funding and managing of various UN rule of law projects. Therefore, I 

expect that more INGO involvement in an emerging democracy is likely to promote 

judicial independence. 

Following prior scholarship using the number of INGOs as an indicator of their 

activities and effectiveness (Lupu 2015; Mosley and Uno 2007; Ramos, Ron, and Thoms 

2007), I use the natural log of the number of INGOs in a state as an proxy indicator of 

INGO density. I collect the data from the Yearbook of International Organizations 
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(hereinafter YIO). The book counts the number of INGO in countries, no matter how many 

members are in a country. Here, following the definition of the UN (the ESC of the UN in 

its Resolution 299 X), an INGO refers to “any international organization which is not 

established by intergovernmental agreement” (see also YIO). An INGO should have an 

individual or collective member with full voting rights in at least three countries. Closed 

membership groups which are not open to any “appropriately qualified individual or entity 

in the organization’s area of operations” are excluded (YIO). I include INGOs of type A 

(federations of IOs); B (universal membership organizations); C (intercontinental 

membership organizations); D (limited or regionally defined membership organizations); 

and F (organizations having a special form, including foundations, funds, etc.), which are 

in cluster I (YIO). I use a natural log of the INGO membership counts – that I collect from 

the YIO – to correct a potential skewedness of the raw counts data. So, the INGO density 

variable in my dissertation is the natural logs of the number of INGOs with national 

sections, individual members, or affiliate organizations in a state in a given year.  

  

HR INGOs 

 According to Wiseberg (1992), there are two types of INGOs promoting human 

rights practices in the world. First, there are exclusive HR INGOs, which dedicate 

themselves exclusively to human rights activities. INGOs such as Amnesty International 

and Human Rights Watch are good examples. Most of these organizations work 

independently from governments and are based on voluntary support. Second, some 

INGOs have primary goals that are not limited to human rights protection but still provide 

resources and promote various activities for human rights protection. Their focus is not 
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necessarily on human rights, yet much of their work involves human rights-related 

activities. These organizations include churches, women’s organizations, environmental 

organizations, ethnic groups, organizations of disabled people, professional associations 

(especially of lawyers), etc.  

 Wiseberg defines HR NGOs as “private association(s) which devotes significant 

resources to the promotion and protection of human rights, which is independent of both 

governmental and political groups that seek direct political power, and which does not itself 

seek such power” (Wiseberg 1991, 529). Kim refers HR INGOS as “only those INGOs that 

explicitly state the human rights recognized in the UDHR, the ICCPR, and the ICESCR as 

their organizational aims” (D. Kim 2013, 519).  

For the variable, I rely on Smith and Wiest (2005) dataset, and extends it to 2005.  

Following the YIO, I do not differentiate the cases where there is a national branch or an 

individual member. I also do not differentiate “whether an NGO has a million members or 

a single member in a given country (YIO).” As long as there is a member in a state in a 

given year, it is coded as 1. I measure the total number of human rights INGOs within a 

state in a given year, using this as the HR INGO density variable. I exclude those INGOs 

that are not active.42  

  

IGO Memberships  

Greenhill (2010) argues that participation in IGOs has a positive impact on human 

rights behavior even if human rights issues are not the main agendas of those IGOs. As a 

                                                 
42 For my research, first, I develop lists of human rights INGOs every year from 1980 to 2005. Then, I track all the human rights INGOs 

in the lists to check if the HR INGOs are active in a given state in a given year.  
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result of the socialization effect, IGO membership can have a surprisingly powerful 

influence on states’ practices and policy adoptions, including judicial independence. 

Similarly, Pevehouse (2002) emphasizes that diplomatic and economic pressure from IGOs 

can accelerate an acceptance of liberalization by certain elite groups through a hand-tying 

process and through socialization of domestic elites. Pevehouse (Pevehouse 2002, 524) 

argues that socialization through regional IGOs helps to persuade domestic elites to 

become less inimical to democratization by altering their belief systems.   

For the IGO membership variable, I use the Correlates of War (hereinafter COW) 

IGO state-unit dataset which indicates whether a country is a member of a given IGO in a 

given year. From the dataset, I have counted the number of IGOs that a new democracy 

has a full membership in a given year. Following the COW definition, I include only those 

IGOs that comprise at least three states, hold regular plenary sessions at least once every 

ten years, and possess a permanent secretariat and corresponding headquarters (Pevehouse, 

Nordstrom, and Warnke 2004).  

 

Foreign Aid (for Legal and Judicial Development)  

For this variable, I collect the data of all the official development assistance 

(hereinafter ODA) projects promoting legal and judicial institutions and capabilities. I 

collect the data from AidData which enables users to access and search for ODA projects 

from OECD CRS (creditor’s reporting system) and donor-provided information.  

 Most of the ODA projects included in my dissertation are in sector 151 (government 

and civil society, general) or sector 150 (government and civil society). More specifically, 

I mainly include ODA projects “with purpose of legal and judicial development” (AidData 
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number 15130). Under the 15130 section, here are six sub-categories based on activities: 

1) “legal and judicial development which activity is unspecified or does not fit elsewhere 

in group” (15130.01); 2) “constitutional development and legal drafting” (15130.02); 3) 

“institutional strengthening of legal and judicial system” (15130.03); 4) “legal training and 

education” (15130.04); 5) “legal advice and services” (15130.05); and 6) “law enforcement 

and crime prevention” (15130.06). Among these sub-categories, I exclude the “law 

enforcement and crime prevention” ODA projects which focus on improving policing 

capability in recipient states. However, since many ODA projects are carried out with 

multiple goals at the same time, I also include some ODA projects that are categorized 

under different sector titles but aimed at legal and judicial reforms and development.  

 I found a total of 27,773 ODA projects from 1948 to 2017 for legal and judicial 

development in transitional democracies. I measure the total amount of foreign aid for a 

state in a given year. The amount is in nominal (million) US dollars in 2011.  

 

Control Variables 

Trade Openness 

Prior literature finds that the level of economic dependence on international trade 

may have a substantial impact on a state’s decision to adopt a new norm or policy. Various 

studies from a “race to the bottom” perspective assert that more open economies are less 

likely to commit to human rights regimes, because they fear that the implementation of 

human rights would weaken their economic competitiveness in international trade. In 

contrast, others claim that economic openness is conducive to the global diffusion of 



83 

 

international human rights agreements (Hafner-Burton 2005). Prior scholarship provides 

mixed findings on the impact of trade openness on norm diffusion.  

 To control for any potential impact of economic openness on a state’s decision to 

adopt judicial independence (i.e., de jure judicial independence) and its compliance to 

judicial independence (i.e., de facto judicial independence), I include the Trade Openness 

variable, which is measured as the sum of a state’s total exports and imports of goods and 

services divided by its GDP. I rely on the World Bank data for this variable. The variable 

is also logged to decrease the skewness of its distribution. I expect that countries relying 

more on international trade (i.e., more economic openness) are more likely to be vulnerable 

to external pressures for judicial independence.  

 

Power Configuration 

To control for the impact of power configuration in domestic politics, I use two 

variables: Power Configuration, and Power Configuration in Divided Government.   

For the Power Configuration variable, I measure a partisan composition of the 

legislative branch. Following prior scholarship (Ginsburg and Versteeg 2013), I calculate 

the difference between the numbers of seats held by the first and second largest political 

parties in the lower house of the legislature and divide it by the total number of seats in the 

lower legislature in a given year. A higher value indicates more centralized political 

power.43  

                                                 
43 The V-Dem data set provides the shares of votes and the numbers of seats won by largest and second largest parties, and the number 

of total seats in the legislature or the lower chamber (see v2ellovtig, v2ellovtsm, v2ellostlg, v2elloseat, v2ellostsl, v2ellostsm, v2ellostss, 

and v2eltvrig variables). I use these information for my political configuration variable.  
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I also use the Power Configuration in Divided Government variable. Prior literature 

mostly uses the power configuration variable explained above as a proxy for political 

power fragmentation; however, if power configuration affects the presence and strength of 

judicial independence, then not just the strength of partisan control over the legislature but 

also the unified/divided governance of the executive and the legislative branches should 

have a substantial impact on the extent of governmental and legislative constraints on the 

judiciary. For instance, a strong control of the legislature by an opposition party can be 

more conducive to judicial power than a weak party control of the legislature by the ruling 

party, as it is more likely that the legislature in the former case would be a veto player 

against the government or vice versa.   

Yet, the conventional measurement of power configuration simply assumes that a 

stronger party control in the legislature is associated with a reduced chance of judicial 

independence. In addition, the impact of divided government may be greater in many 

transitional democracies whose presidents have an asymmetrically strong power vis-à-vis 

other branches.44 In these countries, strong presidential power is more often what the 

judicial branch must overcome to make an independent and influential decision.  

 Therefore, I include a variable that captures the strength of party control for/against 

the executive branch. I calculate this variable by multiplying the power configuration 

variable by a divided government variable. 45  The Power Configuration in Divided 

                                                 
44 In many transitional democracies, the executive branch has a strong influence on the other two branches, partly because of the 

history and legacy of strong authoritarian regimes. 
45 For Divided Government variable, I use ‘divided party control of legislature index (v2x_lgdivparctrl variable) from V-Dem dataset. 

The variable asks whether legislative chambers are controlled by different political parties. The positive extreme signifies “Divided 

party control” which means that different parties or individuals control the executive and the legislature or executive power is divided 
between a president/monarch and a prime minister with different partisanship. The intermediate values mean “Unified coalition control” 

which means a single multi-party coalition controls both the executive and legislative branches of the national government – which is 

in most states with a parliamentary system. The negative extreme signifies “Unified party control” which means that a single party 
controls both the executive and legislative branches of the national government. This variable is continuous by aggregating and 

standardizing the responses to the question to have a mean of 0 and a standard deviation of 1. 
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Government variable ranges from 1 (strong party control over the legislature by an 

opposition party) to -1 (strong party control over the legislature by the ruling party). I 

expect that the variable is likely to have a positive effect on judicial independence, 

implying that strong power fragmentation between the executive and the legislative 

branches is more likely to expand room for the judiciary to make a decision against the 

ruling regime.  

 

GDP per Capita, Democracy, and Dependency on ODA 

While Glaeser et al. (2004) argue that there is little correlation between economic 

growth and de jure judicial independence, Feld and Voigt (2003) find a positive association 

between economic development and de facto judicial independence. I include a GDP per 

capita variable to control for any potential impact of economic development on the 

adoption and consolidation of judicial independence. The variable indicates the natural log 

of purchasing-power-parity-converted real gross domestic product (GDP) per capita.  

Helmke and Rosenbluth (2009) assert that the rule of law is more likely to be robust 

in democracies, while others argue that effective checks and balances by the judiciary can 

be constructed even under authoritarian regimes (Brown 2002; Moustafa 2007). As 

explained in Chapter One, transition to a democratic regime does not always result in the 

adoption or consolidation of judicial independence. Still, democracy may be a strong 

regressor of judicial independence. Hence, I include a variable to control for any potential 

impact of democracy on judicial independence. For the variable, I rely on the UDS dataset.  
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 Vulnerability to external pressures varies across states, and it may cause divergent 

impacts of global demands for judicial independence in target states. For instance, states 

with their governmental budgets and economies that are heavily relied on aid and 

investment from foreign governments, IGOs and INGOs may be more susceptible to global 

demands such as conditionality on loans and foreign aid. Therefore, I include a variable 

that captures whether a state relies heavily on foreign ODAs. I code this as 1 if a state’s 

reliance on foreign ODA in terms of the percentage of its gross national income (hereinafter 

GNI) is greater than 7.2%46, and I code as 0 otherwise. 

 

  

 

 

 

 

 

 

  

                                                 
46 It is the mean of ODA reliance among the transitional democracies from 1980 to 2010. 



87 

 

Chapter 5. Global Efforts on Judicial Independence: Worthy or 

Wasted? 

 

 
In Chapter Five, I focus on identifying whether and how global efforts alone such as foreign 

aid for legal and judicial development, IGO memberships, and INGO density promote the 

adoption and the probability of de jure judicial independence and consolidate de facto 

judicial independence in transitional democracies. As I argue that external pressures based 

on a top-down supply-side targeting norm promotion approach are likely to promote only 

de jure judicial independence, while global norm promotions based on a bottom-up 

demand-side-targeting approach are likely to be conducive to  de facto judicial 

independence, I expect that the impacts of foreign aid and IGO membership are likely to 

be positive and statistically significant for increasing the chance of adoption and 

probability of de jure judicial independence, while the effect of INGO density is likely to 

be statistically insignificant for promoting de jure judicial independence but statistically 

significant for enhancing de facto judicial independence. I also expect that coefficient of 

political configuration variable is likely to be negative and statistically significant for both 

de jure and de facto judicial independence, since lower values of the variable imply more 

fragmented power structure among political elites. Yet, I expect that coefficients of 

political configuration under divided government variable is likely to be positive and 

statistically significant for both de jure and de facto judicial independence, since (unlike 

the political configuration variable) higher values of the variable imply more fragmented 

power structure between the executive and the legislature while lower values of the variable 

capture more centralized power structure under unified governments. Effectiveness of the 

legislature as a veto player against the ruling regime is likely to be stronger when a strong 
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opposition party controls the lower legislature. The table 2 shows my expectations for each 

explanatory variable.  

 

Table 2. Expectations for Explanatory Variables  

 de jure JI de facto JI 

Foreign Aid  + no significance 

IGO Membership + no significance 

INGO Density  no significance + 

HR INGO Density  no significance + 

   

Political Configuration - - 

Pol. Con. Under Dived 

Government + + 

Democracy + + 

Economic Development + + 

Trade Openness + no significance 

High ODA  + no significance 

 

 

Results  

Impacts of External Pressures on Promoting Adoption of Judicial Independence 

 Table 3 reveals the results of conditional logistic regressions models with fixed 

effects. These models aim to examine whether and under what conditions a state decides 

to adopt judicial independence in its constitution (H2, H5, H8, and H13). Hence, the 

dependent variable is whether a state adopts judicial independence. Since the focus of these 

models is on an “onset” of judicial independence, the models examine only those 

observations before the onset of judicial independence in each state. 

However, considering that an adoption of judicial independence usually requires a 

constitutional rewriting, it is less likely that the impact of explanatory variables to be 
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immediate. Hence, I led dependent variable by one year, since I expect that the conditions 

such as external pressures, domestic political configurations, economic development, etc. 

at time t-1 affect an adoption of judicial independence at time t.  

 It is noteworthy that Hausman tests for these models suggest that fixed effects 

estimations are more suitable than random effects estimations. Results of LR test also 

suggest that fixed effects estimations are more suitable than pooled OLS estimations. The  

ratio of failure (e.g., adoption of judicial independence led by 1 years) is 5.8 per cent (51 

out of 883 observations), which satisfies the conditions for using logistic regression 

estimations with time variables for an event history analysis.   

The results of conditional fixed effects logistic regression models in Table 3 reveal 

that only the coefficients of INGO density in Models 1 and 4 have statistical significance. 

Here, Model 1, as a baseline model, examines the impact of political power configuration 

and other domestic conditions such as democratic regime, economic development, and 

trade openness. Model 2 includes variables for external pressures such as foreign aid, IGO 

membership, and INGO density. Heavy ODA variable is also included to control for a 

state’s vulnerability to external pressures. In Model 3, I use human rights INGOs density 

instead of INGO density to test H14. In Models 4, 5, and 6, I use the Political Configuration 

under Divided Government variable instead of Political Configuration variable.  

Figures 2 and 3 show marginal effects of each variable on an inclusion of judicial 

independence in a constitution. While most of the determinants included in the analyses 

show positive yet statistically insignificant coefficients, only INGO density reveals a 

positive and statistically significant correlation on a country’s decision to adopt judicial 

independence, at least nominally, in its constitution. 
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Table 3. Conditional Fixed-effects Logistic Regression Models of de jure Judicial 

Independence Adoption  

 Model 1 Model 2 Model 3 Model 4 Model 5 Model 6 

Adoption of Judicial Independence in 

Constitutions (led by 1 year) 
     

Foreign Aid  .002 .0009  .002 .0014 

  (.001) (.0018)  (.001) (.0018) 

IGO membership  .054 .0597  .046 .084 

 
 (.149) (.158)  (.15) (.153) 

INGOs (logged)   5.182**   4.762*  

  (1.859)   (1.917)  

Human Rights INGOs    0.131 
 

 .133 

   -0.101 
 

 (.113) 

Power Configuration  -.358 -.316 -1.905  
 

 

 
(1.213) (1.171) (1.729)  

 
 

Power Configuration under 

Divided Government 

   .318 .594 1.382 

   (.654) (.863) (1.283) 

Democracy  .713 .669 1.092 .828 .818 1.825 

 (.787) (.878) (1.052) (.688) (.791) (.962) 

GDP per Capita (logged)  1.341 .916 3.222 1.199 1.027 3.252 

 (2.723) (2.957) (4.068) (2.562) (2.784) (3.991) 

Trade Openness -.004 -.011 -.003 -.006 -.011 -.005 

 (.014) (.016) (.018) (.014) (.016) (.018) 

Heavy Reliance on ODA  .521 -.509  .557 -.162 

  (1.311) (1.521)  (1.309) (1.588) 

Time .463 -.524 .041 .563 -.430 -.038 

 (.669) (.719) (.797) (.678) (.722) (.815) 

Time2 .028 .079 .026 .019 .071 .032 

 (.051) (.059) (.071) (.052) (.058) (.073) 

Time3 -1.263 -2.502 -.606 -1.065 -2.330 -.933 

 (1.210) (1.477) (1.934) (1.221) (1.466) (2.002) 

n  381 373 311 373 365 303 

Countries 36 36 30 35 35 29 

Chi2 63.05*** 72.65*** 62.84*** 62.17*** 69.66*** 60.54*** 

Note: Standard errors in parentheses. * p < .05, ** p<.01, *** p<.001. 
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 Figure 2. Marginal Effects of INGO Density and Other Determinants  

on Judicial Independence Adoption 

 

 

Figure 3. Marginal Effects of Human Rights INGOs and Other Determinants  

Judicial Independence Adoption  
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The coefficients of logistic regression models explain the change in the log-odds of 

the results for a one-unit increase in a given explanatory variable, while the other variables 

in the model are held constant. Here, the ‘odds’ mean the ratio between the probabilities of 

outcome 1 (adoption of judicial independence) and outcome 0 (no adoption of judicial 

independence). Thus, the results reveal that, when all else is holding constant in a given 

country, a one-unit increase in natural log of INGO density (e.g., one factor change in the 

odds) is associated with 5.182 (in Model 1) or 4.762 (in Model 4) increase of the log-odds 

of adoption of judicial independence. It implies that the probability of adopting de jure 

judicial independence becomes 178.03 times (in Model 2) or 116.98 times (in Model 5) 

greater as the number of INGOs in a state increases by one natural log.  

The results support H8 that states with higher INGO density are more likely to adopt 

de jure judicial independence. Yet, the results show no statistical significance for the 

coefficients of top-down supply-side-targeting external pressures such as foreign aid and 

IGO membership on promoting adoption of judicial independence.  

 

Impact of External Pressures on Promoting de jure Judicial Independence 

 Conditional fixed effects logistic regression models in Table 4 examine whether 

and how external pressures increase the probability that a transitional democracy has de 

jure judicial independence. It is different from the analysis on adoption of judicial 

independence in the previous section because the models in this section identify 

“incidences” instead of “onsets” of de jure judicial independence. More           specifically, 

the models test hypotheses 1, 4, 7, and 14.  
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Table 4. Conditional Fixed-effects Logistic Regression Models of  

de jure Judicial Independence 

 

 Model 1 Model 2 Model 3 Model 4 Model 5 Model 6 

de jure Judicial Independence       

(led by 1 year)       

Foreign Aid  .00139 .0008  .0014 .0016 

  (.00137) (.0019)  (.0012) (.0019) 

IGO membership  .155* .207**  .142 .190* 

 
 (.075) (.0773)  (.0748) (.074) 

INGOs (logged)   2.265*   2.160*  

  (.965)   (.918)  

Human Rights INGOs    -.103* 
 

 -.087 

   (.048) 
 

 (.047) 

Power Configuration  -1.747* -1.828* -2.304**  
  

 
(.721) (.755) (.872)  

  
Power Configuration 

under Divided 

Government 

   1.041** 1.202** 1.729** 

   (.382) (.418) (.531) 

Democracy  1.079* .935 .971 1.671*** 1.622*** 2.088*** 

 (.45) (.482) (.566) (.430) (.441) (.553) 

GDP per Capita 

(logged)  
.0592 

-0.445 
-3.621* .223 -.122 

-2.566 
 (1.150) (1.185) (1.691) (1.255) (1.384) (1.826) 

Trade Openness .0139 .0105 .0145 .018 .015 .021 
 (.011) (.0130) (.0147) (.011) (.014) (.016) 

Heavy Reliance on 

ODA 
 1.516* 1.040  1.646* 

1.137 
  (.713) (.811)  (.973) (.885) 

Time -.275 -.784** -.678* -.187 -.672* -.693* 
 (.218) (.273) (.319) (.217) (.269) (.328) 

Time2 .047* .0607* .067 .038 .049* .072* 
 (.019) (.0243) (.034) (.019) (.024) (.036) 

Time3 -.861 -1.194 -1.098 -.608 -.873 -1.441 

 (.496) (.631) (1.033) (.449) (.650) (1.087) 

n  845 772 566 834 762 557 

countries 36 36 30 35 36 29 

Chi2 591.08*** 538.33*** 379.61*** 581.64*** 531.74*** 382.41*** 

Note: Standard errors in parentheses.  

* p < .05, ** p<.01, *** p<.001. 
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Like the models in Table 2, Models 1 and 4 include only the domestic level 

variables, while Models 2 and 5 include external pressures variables such as foreign aid, 

IGO membership, and INGO density. Models 3 and 6 examine the impact of human rights 

INGOs instead of INGO density. In Models 1, 2, and 3, Political Configuration variable is 

included, while Political Configuration under Divided Government variable is included in 

Models 4, 5, and 6. For the response variable, I led the de jure judicial independence 

variable (that captures whether a constitution has both judicial independence and judicial 

review) by one year.  

The results of conditional fixed-effects logistic regression models in Table 4 reveal 

that, in most models with INGO density variable, the coefficients of IGO membership, 

INGOs, Power Configuration, Power Configuration under Divided Government, 

Democracy, and Heavy Reliance on ODA are statistically significant. For instance, Figure 

4 shows all these variables have positive and statistically significant marginal effects on 

the likelihood that a country has de jure judicial independence. First, the positive and 

statistically significant coefficients of IGO membership indicate that the probability of a 

state to have de jure judicial independence in its constitution increases as a state joins more 

IGOs. For instance, the coefficient of .155 in Model 2 indicates that a one-unit increase 

(e.g., joining to one more IGO) is associated with .155 log-odds of the chance of having 

judicial independence in a constitution, which in turn, implies that the probability of de 

jure judicial independence becomes 1.16 times greater as the number of IGO membership 

increases by one. This supports H4.  
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Figure 4. Marginal Effects of INGO Density and Other Determinants on the Probability 

of de jure Judicial Independence 

 

 

Figure 5. Marginal Effects of Human Rights INGOs and Other Determinants  

on the Probability of de jure Judicial Independence 
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Second, INGO density also has positive and statistically significant coefficients 

which mean that a one-unit increase in INGO density is correlated with an increase in log-

odds of the chance of de jure judicial independence. For instance, INGO density’s 

coefficient of 2.160 in Model 5 indicates that the probability of de jure judicial 

independence becomes 8.67 times greater if number of INGOs in a state increases by one 

natural log. The results support H7.  

Third, Model 3 reveals that the human rights INGO variable has a negative and 

statistical significant coefficient. It implies that a one-unit increase in Human rights INGO 

number in a state is correlated with -.103 changes in log-odds of de jure judicial 

independence, which means 1.10 times less chance of having de jure judicial independence 

in a constitution. Despite the statistical significance, the direction of human rights INGO 

is the opposite of what is expected. However, Figure 5 implies that the coefficient of human 

rights INGOs becomes statistically insignificant if we use Power Configuration under 

Divided Government variable instead.  

 Fourth, some of control variables also show statistical significance. As expected, 

Power Configuration variable has negative yet statistically significant coefficients, while 

Power Configuration under Divided Government variable has strong positive and 

statistically significant coefficients. Both results imply that the probability of de jure 

judicial independence is greater when the political power is not centralized. For instance, 

Model 5 shows that a one-unit increase in power fragmentation is associates with 1.202 

increases in log-odds of de jure judicial independence. Democracy as well is associated 

with greater chance of de jure judicial independence. For instance, Model 6 reveals that the 

chance of having de jure judicial independence is eight times greater if a state is a 
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democracy. Interestingly, Models 2 and 5 indicate that the probability of having de jure 

judicial independence is about 4.5 (log-odds of 1.516 in model 2) or 5.1 (log-odds of 1.646 

in model 5) times greater if a state relies heavily on foreign ODA.     

  In general, the results in table 3 imply that external pressures such as IGO 

membership and INGO density as well as domestic conditions including power 

fragmentation and democratic regime are conducive to promoting de jure judicial 

independence among transitional democracies. It will be discussed more in detail in the 

finding section.  

 

Impact of External Pressures on Enhancing de facto Judicial Independence 

Table 5 shows results of linear regression with random-effects generalized least 

squares models examining the impact of external pressures on enhancing de facto judicial 

independence. The models seek to examine whether external pressures are conducive to 

improving de facto judicial independence. My hypotheses expect that foreign aid and IGO 

membership which are a top-down supply-side-targeting norm promotions are likely to be 

insignificant, while INGO density that is a bottom-up demand-side-facilitating norm 

promotion is likely to have a statistically significant association with an improvement of 

de facto judicial independence. The models in Table 4 test H3, H6 and H15.  
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Table 5. Random-effects GLS Regression Models of de facto Judicial Independence 

 Model 1 Model 2 Model 3 Model 4 Model 5 Model 6 

de facto Judicial Independence 

(led by 1 year) 

     

     

de jure Judicial 

Independence  

.0013 
-.001 .0085 .014* .008 .016 

 (.0067) (.007) (.0083) (.006) (.007) (.008) 

Foreign Aid  -.00002* -.0000  -.0000 -.000 
  (.00001) (.0000)  (.000) (.000) 

IGO 

membership 
 -.000675 -.0004)  -.000 -.000 

 
 (.000604) (.0006)  (.000) (.000) 

INGOs 

(logged)  
 .00312   .004  

  (.0084)   (.008)  

Human Rights 

INGOs    
-.001** 

(.0004) 

 

 
-.001* 

(.000) 
   

 
 

Power 

Configuration  
-.076*** 

(.009) 

-.0678*** 

(.00929) 

-.0618*** 

(.0111) 

  

 
   

 
Power 

Configuration 

under Divided 

Government 

 
  

.010* 

(.004) 

.0116* 

(.0049) 

.008 

(.005) 

 

  

Democracy  .012*** .121*** .121*** .138*** .136*** .138*** 
 (.006) (.00653) (.007) (.006) (.006) (.007) 

GDP per 

Capita (logged)  
.072*** .0874*** .113*** .076*** .091*** .117*** 

 (.0085) (.00991) (012) (.009) (.010) (012) 

Trade 

Openness 
-.000 .0001 -.0001 -.000 -.000 

-.0001 
 (.000) (.0001) (.0001) (.000) (.000) (.0001) 

Heavy 

Reliance on 

ODA 

 .023** .0249**  .0224** 

.025** 
  (.0075) (.0091)  (.0076) (.009) 

Time .007** .0073* .0034 .009** .009** .003 
 (.002) (.0034) (.0044) (.002) (.003) (.004) 

Time2 -.0002 -.0002 .0002 -.000 -.000 .0002 
 (.0002) (.0002) (.0004) (.000) (.000) (.0004) 

Time3 .0037 .0028 -.0095 .005 .004 -.011 
 (.0048) (.0067) (.0123) (.005) (.006) (012) 

_cons -.222** -.341*** -.526*** -.320*** -.446*** -.618*** 
 (.0071) (.078) (.098) (.074) (.080) (.099) 

n  1552 1413 1055 1541 1403 1048 

Countries 68 68 61 68 68 61 

Wald Chi2 1825.12*** 1680.60*** 1264.36*** 1703.78*** 1595.75*** 1201.20*** 

Note: Standard errors in parentheses, * p < .05, ** p<.01, *** p<.001. 
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Figure 6. Marginal Effects of INGO Density and Other Determinants  

on de facto Judicial Independence 

 

 

Figure 7. Marginal Effects of Human Rights INGOs and Other Determinants  

on de facto Judicial Independence 
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The results in Table 5 as well as Figures 6 and 7 reveal that political power 

configuration, democracy, economic development, human rights INGOs, and high reliance 

on foreign ODA have statistically significant impacts across the models. However, the 

direction of the marginal effect of human rights INGOs is negative which is not expected. 

De jure judicial independence does not have statistically significant association with de 

facto judicial independence enhancement, as many prior studies find. The only model 

shows a positive and significant impact of de jure judicial independence is Model 4. Model 

4 indicates that the level of de facto judicial independence increases by 0.014 points if a 

state has a de jure judicial independence. Foreign aid and IGO membership have no 

significant yet consistently negative coefficients as expected. The coefficients of INGO 

density are statistically insignificant, and thus fail to support my argument. Power 

configuration has negative and statistically significant coefficients. It means that the level 

of de facto judicial independence is likely to be greater by .0678 (in Model 2) under a 

government with a perfectly halved control of the legislature among two largest parties 

(e.g., no difference in the number of seats won by the two largest parties in lower 

legislature) in comparison to a government with one-party control. Similarly, the positive 

and statistically significant coefficients of Political Configuration under Divided 

Government imply that political fragmentation is conducive to judicial power. The results 

resonate with many prior studies arguing that more fragmented power configuration in a 

lower legislative branch is strongly associated with more judicial independence.  

Interestingly, the results show that states relying highly on foreign ODAs are likely 

to have higher level of de facto judicial independence, while states with more human rights 
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INGOs are likely to have lower level of de facto judicial independence.47 I will discuss 

more about this finding in the next chapter.  

 

Findings and Discussion for Further Studies  

 The findings from the three analyses on the impact of external pressures on 

adoption and probability of de jure judicial independence and strength and enhancement of 

de facto judicial independence, respectively, are as follows. First, foreign aid appears to 

have no significant impact on promoting both de jure and de facto judicial independence. 

IGO membership is conducive to promoting de jure judicial independence but not for 

adoption of judicial independence as well as de facto judicial independence. The little to 

no impact of these two top-down norm promotions are as expected.  

 Second, INGO density is conducive to de jure judicial independence, but not for de 

facto judicial independence. This is the opposite of what my hypotheses expect. Impact of 

human rights INGOs appears to be little to none for both de jure and de facto judicial 

independence.  

 Third, the results of control variables resonate with the findings from many prior 

studies. Power configuration, democracy, and economic development appear to be 

conducive to both de jure and de facto judicial independence. Particularly, one possible 

explanation for the positive and statistically significant impacts on judicial independence 

is the impact of middle class. Various prior researches explain that the rise of the middle 

classes in developing countries along with economic development can be critical for 

democracy consolidation. For instance, James Cotton argues that the middle classes 

                                                 
47 The results of random intercept linear regression estimations with fixed effects also find the same results. 
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including the managerial white-collars and professionals in Seoul participated in the mass 

demonstrations, which had been led by students, and their participation was crucial for 

successive transition to democracy in 1987 (Cotton 1989, 252). Yet, the impacts of these 

controlling variables on adoption and improvement of judicial independence are still 

unclear.  

 Fourth, the results interestingly imply that de facto judicial independence is less 

likely to be enhanced in states with more trade openness, even if de jure judicial 

independence is adopted. One possible answer for the finding is that states relying more on 

international trade have more incentives for strategic adoptions of judicial independence, 

because of their eagerness to attract more foreign investments (see Moustafa 2007) and/or 

their susceptibility to external pressures from major trade partners. Yet, it is a puzzle that 

requires more investigations.  

 Lastly, the results imply that states relying highly on foreign ODAs are more likely 

to have both greater probability of de jure judicial independence and higher level of de 

facto judicial independence. The finding may imply that those states with higher reliance 

on foreign ODAs are more vulnerable to external pressures for judicial independence. It is 

also possible that those states attract more foreign ODAs because they follow global norms 

and conditionality for the ODAs. Still, it is an intriguing yet to be answered puzzle for 

further studies.  

 As such, many of my hypotheses (and my argument) are not supported by the 

results from the cross-national quantitative analysis in this chapter. However, I believe that 

the main reason for the results which fail to support many of my hypotheses and argument 

is a missing or latent key variable in the left side of the equation. I claim that another key 
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variable that captures the impact of domestic demands for judicial independence should be 

included as well. Therefore, in the next chapter, I explain why a variable from the demand-

side at domestic level should be included, and how the inclusion of a domestic demand 

variable (e.g., strength of civil society) alters the outcomes and findings.  
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Chapter 6. Civil Society: A Missing Link for Global Efforts on 

Judicial Independence 

 

 
Prior literature reveals that various constraints in domestic contexts affect the level of a 

norm decoupling by causing resistance to the adoption and internalization of a new 

norm/policy in a state (Cardenas 2007; Checkel 1999; Cortell and Davis 2000; Legro 1997). 

Among others, the presence and strength of a domestic support structure for global norms 

such as human rights are critical not just to accelerate norm adoption but also to transform 

empty promises of symbolic adoption into actual changes in state behavior.  

In many cases, local nongovernmental actors serve as norm entrepreneurs in  a state, 

persuading their government to adopt globally promoted norms. Risse and Sikkink (1999) 

argue that democratic norms are more likely to be adopted when greater interests of the 

international community coincide with an emerging local NGO sector and intense 

transnational networking in a state (see also Risse, Ropp, and Sikkink 1999). Flowers 

(2009) posits that the capacity of domestic advocates is crucial for norm adoption in Japan.  

More importantly, local NGOs play a critical role in decreasing the disparity 

between a state’s symbolic commitment to a globally-promoted norm (e.g., human rights 

protection) and its actual internalization. Local nongovernmental advocates provide 

information and resources for a more effective monitoring system. They raise public 

awareness and mobilize public support for their normative goals, such as human rights 

protection, which in turn increases the likelihood of a state’s compliance with its 

international human rights commitments (Neumayer 2005; Simmons 2009; Tsutsui and 

Shin 2008). Hafner-Burton and Tsutsui (2005) even assert that “whether states actually 

comply with their commitments to the international human rights regimes and treaties 
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depends on the domestic mobilization of local actors supporting compliance” (Hafner-

Burton and Tsutsui 2005, 1380; see also Moravcsik 2000). Moreover, domestic CSOs 

enhance the enforcement mechanism that most international human rights agreements lack 

(Hafner-Burton and Tsutsui 2005, 1385). Local CSOs even seek transnational support for 

boomerang effects to pressure their government to adopt and comply with human rights 

norms (Keck and Sikkink 1998). For instance, human rights groups in Indonesia provided 

information to the International Commission of Jurists and other INGOs to empower their 

campaigns for releasing political prisoners (Jetschke 1999, 140-141). As such, local NGOs 

are key in bringing about “substantial positive institutional effects” of international human 

rights regimes within a state, even when a government joins the human rights regimes 

merely as a symbolic gesture (Hafner-Burton, Tsuisui, and Meyer 2008).   

Therefore, as explained in Chapter Three, I argue that the impacts of global 

demands for judicial independence vary and are conditional on the presence and strength 

of a civil society in transitional democracies. In contrast to the regression models in Chapter 

Five, the regression models in this Chapter include an additional variable that captures civil 

society strength.  

 

Impacts of Global and Domestic Demands on Adoption of de jure Judicial Independence 

Table 6 reveals the results of conditional logistic regression models with fixed 

effects.48 As with models in Table 2, these regression models seek to clarify under what 

conditions a state decides to include judicial independence in its constitution. Hence, the 

models test H2, H5, H8, H13, and H10 (for conditional impacts of INGO).  

                                                 
48 LR test and Hausman test suggest fixed effects models over random effects models.  
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Table 6. Conditional Fixed-effects Logistic Regression Models  

of de jure Judicial Independence Adoption 

  Model 1 Model 2 Model 3 Model 4 Model 5 Model 6 

de jure Judicial Independence Adoption  

(led by 1 year) 

Foreign Aids  .0029 -.000  .0030 .0265 
  (.002) (.003)  (.0045) (.0252) 

IGO 

membership 
 .456 1.339  0.4663 1.401 

 
 (.331) (.623)  (.334) (.696) 

INGOs (logged)   21.29**   21.21***  

  (7.49)   (7.36)  

Civil Society 11.48* 152.04** 134.0** 11.43* 151.98*** 124.81* 

 (4.642) (55.71) (48.45) (4.662) (56.27) (53.32) 

INGO X Civil 

Society 
 -16.29*  

 -16.08*  

 (.82)  
 (8.05)  

IGO X Civil 

Society  

 -.485 -1.284 
 

-.505 -1.006 

 (.381) (.745) 
 

(.385) (.820) 

Power 

Configuration  

.611 .668 -0.0803 
 

 
 

(1.252) (1.789) -2.322 
 

 
 

Power Config. 

X Div. Gov. 
 

 
 .0219 -.287 2.683 

 
 

 (.850) (1.238) (3.041) 

Democracy  
-.438 -1.30 -0.767 -.665 -1.44 .552 

(.944) (1.28) -1.489 (.897) (.1.18) (2.109) 

GDP per Capita 

(logged)  

1.792 7.40 7.933 2.168 8.13 10.064 

(2.926) (5.34) -6.935 (2.780) (4.95) (7.659) 

Trade Openness -.0204 -.0344 -0.0416 -.0204 -.0346 -.063 
 (.0167) (.0335) -0.0422 (.0164) (.0327) (.048) 

Heavy Reliance 

on ODA 
 -.125 -1.553  -.280 -1.350 

  (1.875) (3.157)  (1.853) (-.037) 

Human Rights 

INGOs  
  .670  

 
1.027 

   (.433)  
 (.577) 

HR INGO X 

Civil Society 
  -.741  

 
-1.242 

   (.559)  
 (.777) 

Time .185 -2.462* 1.415 .189 -2.399* .651 
 (.645) (.990) (1.289) (.654) (.976) (1.146) 

Time2 .0463 .172* -.208 .0467 .168* -.135 
 (.0518) (.0744) (.146) (.0526) (.0745) (.125) 

Time3 -1.671 -4.386* 7.154 -1.723 -4.239* 5.115 

  (1.253) (1.839) (4.324) (1.262) (1.852) (3.789) 

n  379 308 311 371 306 303 

countries 36 31 30 35 31 29 

LR Chi2 74.23*** 91.43*** 97.89*** 73.35*** 87.55*** 92.77*** 

Note: Standard errors in parentheses. * p < .05, ** p<.01, *** p<.001.  
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Models 1 and 4 include only those explanatory variables at the domestic level, 

including civil society.49 The results show that only civil society has strong, positive, and 

statistically significant coefficients. The coefficients indicate that a one-unit increase in 

civil society is associated with an increase of 11.48 points in the log-odds of adopting de 

jure judicial independence. Considering that the range of civil society is from 0 to 150, the 

coefficients imply that the chance of a state adopting de jure judicial independence 

becomes 92041 times greater if the strength of civil society changes from none to the 

strongest level. In comparison to the results in Table 3, I find that the models with the Civil 

Society variable have a better fitness for the model.   

In Models 2 and 5, I include key explanatory variables of global demands such as 

foreign aid, IGO membership, and INGO density. I also include an interaction term 

between the Civil Society and INGO density variables, because H10 anticipates that the 

impact of INGO density is likely to be conditional on the presence and strength of civil 

society (Brambor, Clark, and Golder 2005). I also include an interaction term between Civil 

Society and IGO membership. Hafner-Burton, Tsutsui, and Meyer (2008) argue that the 

level of domestic forces may have a critical influence on a state’s decision to ratify 

international human rights regimes, because strong civil society and opposition groups can 

use the treaties as effective leverages over human rights abuses by the government. 

Therefore, those repressive regimes with more autonomy are more likely to commit to 

international human rights regimes as empty promises to show their “symbolic 

commitments”, while those regimes that anticipate strong challenges from domestic 

                                                 
49 Following the models in chapter five, I use the Political Configuration variable for Models 1-3 and the Political Configuration under 

Divided Government variable for Models 4-6 for each analysis in this chapter.  
50 The mean of civil society variable among the observations is 0.621. The lowest value is 0.195 and the highest value is 0.974.  
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opposition forces are less likely to ratify international human rights regimes (Hafner-

Burton, Tsutsui, and Meyer 2008). Similarly, the impact of IGO membership (especially 

with a conditionality for judicial independence) can be twisted if strong repressive regimes 

easily join IGOs as merely symbolic gestures while states anticipating more challenges 

from local CSOs and an independent judiciary hesitate in joining IGOs. 

The results of Models 2 and 5 in Table 6 reveal that INGO density, civil society, 

and their interaction term have statistically significant and positive impacts on the adoption 

of judicial independence, while coefficients of foreign aid and IGO membership show no 

statistical significance. However, although the coefficients of INGO density and civil 

society are statistically significant, they must not be interpreted as the average effects of a 

one-unit change in INGO density and civil society on the dependent variable (i.e., adoption 

of de jure judicial independence). The coefficients of INGO density and IGO membership 

capture their impacts on judicial independence adoption only when holding the Civil 

Society variable constant. Thus, it would be incorrect to claim that positive and statistically 

significant coefficients of INGO density indicate that a one-unit increase of INGO density 

(e.g., a one-point increase in the natural logarithm of INGO numbers) is associated with 

point increases of 2.29 (Model 2) or 21.21 (Model 5) in the log-odds of adopting de jure 

judicial independence. The models with the interaction terms of IGO membershipXcivil 

society, and INGO densityXcivil society assert that the impact of a change in INGO density 

depends on the value of the conditioning coefficients of the interaction terms. 
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Figure 8. Marginal Effects on de jure Judicial Independence Adoption 

 
.  

 

In general, a marginal effect (or partial derivative) of an explanatory variable 

indicates the amount of change in the dependent variable corresponding to a one-unit 

change in the regressor, while all other explanatory variables are held constant. In the 

models with the interaction terms of IGO membership, INGO density, and civil society, 

however, the conditioning impact of civil society in the interaction terms should be 

calculated to predict the marginal effects of IGO membership and INGO density.51  

Figure 8 shows the average marginal effects of each variable in Model 5 with 95% 

confidence intervals. 52 It reveals that the average marginal effects of INGO density and 

                                                 
51 It is noteworthy that, even if coefficients of interaction terms are not statistically significant, it is still possible for the marginal effects 

of IGO membership and INGO density on an adoption of judicial independence to be significant for substantively relevant values of the 
modifying variable of Civil Society.  
52 The average marginal effects of IGO membership and INGO densit in Figure 9 are estimated by using ‘margins’ command with 

‘predict(xb)’ option which calculates linear prediction, because default prediction statistics (e.g., pc1) estimates “the probability of a 
positive outcome assuming that the fixed effect is zero (Stata manual). Predicted Probabilities of conditional fixed-effects logistic 

regressions should be carefully interpreted, because they are estimated not for individual observations but for each group as a whole.  
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civil society are statistically significant and positively associated with de jure judicial 

independence adoption, when holding others constant at their means.  

 

Figure 9. Marginal Effects of IGO Membership and INGO Density on de jure Judicial 

Independence Adoption, Depending on Civil Society Strength 

 

 

Figure 9 indicates how the marginal effects of IGO membership and INGO density 

in Model 5 (with a 95% confidence interval) change as the strength of civil society alters. 

It shows that, while IGO membership has no statistically significant marginal effect 

regardless of civil society strength, the impact of INGO density on adoption of de jure 

judicial independence is moderated by the strength of civil society. In the figure, the partial 

impact of INGO is greater when the strength of civil society is weak and fragile. However, 

interestingly, Figure 9 implies that the impact of INGO density becomes smaller if a state 



111 

 

has a robust civil society. Similarly, Figure 10 indicates that the marginal effect of civil 

society in Model 5 is moderated by a higher INGO density.   

 

Figure 10. Marginal Effects of Civil Society on de jure Judicial Independence Adoption, 

Depending on INGO Density 

 

 

 In Models 3 and 6, I examine the impact of human rights INGOs instead of INGO 

density. The models test H13. The results reveal a positive and statistically significant 

impact of civil society. However, the results do not support H13. As Figure 11 indicates, 

the marginal effects of Human Rights INGOs are moderated by the strength of civil society 

and have no statistical significance at any level of civil society.  
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Figure 11. Marginal Effects of Human Rights INGOs on de jure Judicial Independence 

Adoption, Depending on Civil Society Strength 

 
 

 

 In general, the results of the regression models, especially those from the full model 

(i.e., Model 5), fail to support H2 (positive impact of foreign aid) and H5 (positive impact 

of IGO membership) and thus do not support my argument that global efforts based on a 

top-down supply-side norm-promotion approach are conducive to promoting adoption of 

de jure judicial independence. Surprisingly, however, the results support H8 (positive 

impact of INGO density) and H10 (positive impact of civil society). The results reveal that 

INGO density, which is a bottom-up demand-side stimulating norm-promotion mechanism, 

is conducive to spreading adoptions of de jure judicial independence among transitional 

democracies. However, the results reveal that the marginal effects of INGO and civil 

society moderate each other.   
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Impact of Global and Domestic Demands on Promoting de jure Judicial Independence  

Table 7. Conditional Fixed-effects Logistic Regression Models  

of de jure Judicial Independence 

  Model 1 Model 2 Model 3 Model 4 Model 5 Model 6 

de jure Judicial Independence (led by 1 year) 
 

Foreign Aids  .000 .0012  .0007 .0064 
  (.001) (.0025)  (.0015) (.0081) 

IGO membership  .232* .291*  .247* .355* 

 
 (.106) (.129)  (.112) (.152) 

INGOs (logged)   2.610   .427  

  (1.402)   (1.58)  

Civil Society 1.425 -7.427 3.666 1.790 -10.74 3.549 

 (1.172) (7.102) (5.006) (1.132) (8.322) (7.102) 

INGO X Civil Society   2.914*  
 

3.627* 
 

  (1.469)  
 

(1.88) 
 

IGO X Civil Society   -.144 -.123 
 

-.138 -.011 

  (.0996) (.122) 
 

(.110) (.172) 

Power Configuration  -1.325* -1.173 -2.668** 
 

 
 

 (.656) (.742) (.995) 
 

 
 

Power Configuration under 

Divided Government 
 

 
 .356 1.103* 2.480*** 

 
 

 (.356) (.460) (.880) 

Democracy  1.079* .854 0.523 1.381** 1.592** 2.103** 
 (.461) (.533) -0.699 (.430) (.513) (.788) 

GDP per Capita (logged)  1.208 -.621 3.247 1.130 1.567 6.084* 
 (1.040) (1.267) -1.766 (1.097) (1.59) (2.903) 

Trade Openness .024* .0358** 0.0293 .0226* .023 .011 
 (.0106) (.0136) -0.015 (.0106) (.014) (.023) 

Heavy Reliance on ODA  2.073* 1.986*  2.401** 2.159 
  (.814) (.975)  (.790) (1.180) 

Human Rights INGOs  
  -.173  

 -.228 
   (.139)  

 (.151) 

HR INGO X Civil Society   .348*  
 .263 

   (.172)  
 (.265) 

Time -.484 -1.206** .351 -.466 -1.419*** .0497 
 (.257) (.370) (.594) (.256) (.393) (.558) 

Time2 .053* .0713* -.0811 .0528* .0893** -.0451 
 (.0209) (.0298) (.0643) (0206) (.0319) (.0584) 

Time3 -.952 -1.281 3.420 -.962* -1.779* 2.086 

  (.491) (.744) (1.951) (.483) (.800) (1.749) 

n  869 703 513 858 667 513 

Countries 39 37 28 39 35 28 

LR Chi2 602.72 505.83 396.82 589.25 523.95 392.75 

Note: Standard errors in parentheses. * p < .05, ** p<.01, *** p<.001. 
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Conditional logistic regression models in Table 7 examine whether and under what 

conditions external and domestic pressures for judicial independence increase the 

probability that a state has de jure judicial independence in its constitution. Like the models 

in Table 6, Models 1 and 4 include only the domestic-level variables, while other models 

include external pressures variables. Models 2 and 5 include interaction terms of IGO 

membership and civil society and between INGO density and civil society, respectively. 

Models 3 and 6 include human rights INGOs instead of INGO density. For the dependent 

variable, I lead the de jure judicial independence variable by one year.  

            The results of the analysis in Table 7, especially those in Models 2 and 5, suggest 

that IGO membership, political configuration under divided government, democracy, and 

heavy reliance on foreign ODA have statistically significant and positive coefficients. 

 

Figure 12. Marginal Effects on de jure Judicial Independence 
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 Figure 12 provides the marginal effects of each variable on the likelihood of a state 

having de jure judicial independence, based on the outcomes of Model 5. It indicates that 

a state is more likely to have de jure judicial independence in its constitution if: (1) the 

state joins more IGOs; (2) the number of INGOs working within the state increases; (3) 

civil society becomes stronger; (4) political power becomes fragmented; (5) a state is a 

democracy; and (6) the government’s budgetary reliance on foreign ODA increases.  

While the negative coefficient of the interaction term between IGO membership 

and civil society implies the moderating effects of the two constituent terms on each other, 

in contrast, the positive coefficient of the interaction term between INGO membership and 

civil society reveals that the two constituent terms magnify each other’s marginal effects. 

 

Figure 13. Marginal Effects of IGO Membership and INGO Density on de jure Judicial 

Independence, Depending on Civil Society Strength 
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 Figure 13 provides the estimates of marginal effects of IGO membership and INGO 

density at different levels of civil society. Both IGO membership and INGO density 

increase the probability of judicial independence being included in a constitution. While 

the marginal effect of IGO membership weakens slightly as civil society becomes more 

robust, that of INGO density becomes rapidly stronger. As Figure 14 indicates, the 

marginal effect of civil society also increases and becomes statistically significant as INGO 

density increases. 53  Figure 13 confirms that the positive impact of INGO density on 

promoting de jure judicial independence is significant only in those states with there is a 

robust civil society.   

 

Figure 14. Marginal Effects of Civil Society on de jure Judicial Independence,  

Depending on INGO Density  

 

                                                 
53 Figures indicating marginal effects of human rights INGOs in model 6 are included in the appendix.  
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 As such, the results support H7 and H9 by demonstrating that a state is more likely 

to have de jure judicial independence if it has greater connectedness to global civil society 

through greater INGO density and if it has a robust civil society. However, the results fail 

to support H1 and H4, which suggest a positive impact of foreign aids and IGO membership 

on increasing the probability of de jure judicial independence. 

 

Figure 15. Marginal Effects of Human Rights INGOs on de jure Judicial Independence, 

Depending on Civil Society Strength 

 

 

Results of Models 3 and 6, however, indicate that the impact of human rights 

INGOs on promoting de jure judicial independence is not statistically significant. Figure 

15 provides the estimates of Human Rights INGOs’ marginal effects on the likelihood of 

de jure judicial independence at different strengths of civil society. Human rights INGOs 
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appear to have a positive association with de jure judicial independence, yet they do not 

have a statistical significance at any level of civil society. This result rejects H13. 

 

Impacts of Global and Domestic Demands on de facto Judicial Independence  

Table 8 shows the results of random-effect generalized least squares regression 

models of global and domestic demands on consolidation of de facto judicial independence. 

These models test H3, H6, H11, H12, and H15. 

In contrast to the results from the regression models in Table 4, the results in Table 

8 support my argument for positive impacts of bottom-up demand-side-facilitating norm 

promotions (e.g., INGOs) and civil society for consolidating de facto judicial independence. 

The results in Table 8 (especially in Model 5) reveal that INGO density, civil society, 

democracy, and economic development have positive and statistically significant 

coefficients. Democracy and economic development promote and enhance de facto judicial 

independence. Model 5 indicates that, when all others being equal, democracy has a 0.107 

points greater level of de facto judicial independence than a non-democratic regime, while, 

holding others constant, a one-unit increase in economic development (i.e., a natural log of 

GDP per capita) is associated with 0.0846 points of improvement in de facto judicial 

independence in a state. IGO membership has a statistically significant yet negative 

coefficient, but its marginal effect need to be estimated more carefully because of the 

positive and statistically significant coefficient of their interaction term. De jure judicial 

independence does not have a statistically significant relation with de facto judicial 

independence, which confirms the gap between them. Human rights INGOs have a  
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Table 8. Random-effects GLS Regression Models of de facto Judicial Independence 

  Model 1 Model 2 Model 3 Model 4 Model 5 Model 6 

de facto Judicial Independence (led by 1 year) 

de jure Judicial 

Independence 

-.0072 -.0134 .0010 .0023 -.003 ..0038 

(.0067) (.0076) (.008) (.006) (.007) (.0086) 

Foreign Aids  -.000 -.00002*  -.000 -.000 
  (.000) (.00001)  (.000) (.000) 

IGO membership  -.001 -.0001  -.003*** .000 

 
 (.0008) (.0006)  (.0008) (.000) 

INGOs (logged)   .0431**   .0781***  

  (.0132)   (015)  

Civil Society .168*** .328*** .132*** .185*** .5175*** .176*** 

 (.0162) (.0563) (.0228) (.0161) (.0740) (.0403) 

INGO X Civil Society  
 -.0336**   -.081***  

 
 (0123)   (.017)  

IGO X Civil Society  
 .0007   .0028*** -.0010 

 
 (.0008)   (.0009) (.0009) 

Power Configuration  -.0576*** -.441*** -.0435***    

 (.0091) (.0101) (.0109)    

Power Configuration under 

Divided Government 

   .0044 -.002 .009 
   (.004) (.005) (005) 

Democracy  .0911*** .0991*** .0860*** .101*** .107*** .0978*** 
 -0.0066 (.0074) -0.0081 (006) (.0072) (.0084) 

GDP per Capita (logged)  .0721*** .0830*** .114*** .0735*** .0869*** .124*** 
 (.0084) (.0106) -0.0118 (.0087) (.0108) (.012) 

Trade Openness -.000 -.0001 -0.0001 -.000 -.000 -.000 
 (.000) (0001) -0.0001 (.000) (.000) (.000) 

Heavy Reliance on ODA  .0139 .0174*  .0111 .013* 
  (.0081) (.0087)  (.008) (.009) 

Human Rights INGOs  
  -.0037***   -.0048*** 

   (.0009)   (.0008) 

HR INGO X Civil Society   .0024**   .0035** 
   (.0008)   (.0012) 

Time .0048 .0017 .0058 .0058* .002 .0061 
 (0028) (0037) (0042) (.0028) (.003) (.004) 

Time2 -.000 -.000 -.0001 -.0004* -.000 -.000 
 (.000) (.000) (.0004) (.0002) (000) (.000) 

Time3 .0078 .0035 .0036 .0095 .0053 .0038 
 (.0048) (.0074) (.0118) (.0048) (0074) (.0120) 

_cons -.284*** -.556*** -.588*** -.351*** -.667*** -.662*** 

  (.0712) (.0885) (.0958) (.0732) (.0892) (.0957) 

n  1522 1256 1055 1511 1246 1048 

countries 67 67 61 67 67 61 

overall R2 .5897*** .6173*** .6022*** .5873*** .6108*** .5906*** 

Note: Standard errors in parentheses. * p < .05, ** p<.01, *** p<.001. 
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statistically significant yet slightly negative impact that is moderated by the strength of 

civil society. 

 

Figure 16. Marginal Effects on de facto Judicial Independence  

 

 

Figure 16 provides the estimates of marginal effects in Model 5. It confirms that 

the average marginal effects of INGO density, civil society, democracy, and economic 

development have positive and statistically significant associations with the level of de 

facto judicial independence in transitional democracies.  

Figure 17 provides the estimates of the marginal effects of IGO membership and 

INGO density at different levels of civil society strength. The figure shows that IGO 

membership has a negative and statistically significant impact only when civil society is 
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fragile (lower than 0.6). The results imply that IGO membership is hardly conducive to 

enhancing de facto judicial independence.  

 

Figure 17. Marginal Effects of IGO Membership and INGO Density on de facto Judicial 

Independence, Depending on Civil Society Strength 

 

 

As demonstrated by the findings of Hafner-Burton, Tsutsui, and Meyer (2008), it 

is possible that joining an IGO can help a repressive ruling regime be more resistant to 

constraints from the judiciary, especially if civil society is weak and immature. Considering 

that more and more IGOs recommend or require that joining members follow universal 

values or widely accepted norms such as protection of human rights, judicial independence, 

etc., the finding implies that many states join IGOs without a genuine intention to comply 

with these normative demands.  Similarly, in their study on the democratic conditionality 
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of the EU, Schimmelfennig and Sedelmeier (2004, 672) find that states endure EU 

conditionality and thus adopt democratic institutions only when the domestic political cost 

of adoption for incumbent governments (which varies depending on the presence and 

54strength of domestic veto players,  such as political opposition parties) is outweighed by  

the benefits and rewards from the EU. Human rights INGOs and civil society organizations 

can play the role of a pseudo veto player, and this can explain the negative coefficients of 

IGO membership on de facto judicial independence. High adoption costs of judicial 

independence may interrupt or decrease the willingness of incumbent governments to adopt 

it (see Schimmelfennig 2005, 853-855), while states with lower adoption costs more easily 

adopt judicial independence.  

However, as IGO membership can provide effective leverages for domestic 

opposition groups, the negative impact of IGO membership becomes insignificant in states 

with a mature and active civil society. It implies that the benefits of a mere rhetorical 

commitment to IGOs can become obsolete if local NGOs use the symbolic commitment to 

IGOs to justify their challenges to the ruling regime.  

In contrast, Figure 17 indicates that INGO density has a positive and statistically 

significant relationship with de facto judicial independence, if civil society is emergent and 

immature.55 The decreasing slope of the marginal effect reveals that the strength of civil 

society moderates the marginal effect of INGO density. The impact of INGO density is 

greater in a state with a weak or no civil society, while it is weaker in a state with a strong 

civil society. INGO density’s impact becomes insignificant if civil society is robust. As 

such, the results support H11 and H12, demonstrating that INGO density enhances de facto 

                                                 
54 Veto players are “actors whose agreement is necessary for a change in the status quo” (Schimmelfennig and Sedelmeier 2004, 674). 
55 The mean of civil society strength in the sample is 0.62 
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judicial independence in transitional democracies and that the impact of INGO density on 

de facto judicial independence is conditional on the presence and strength of civil society. 

This implies that the positive marginal effect of INGO density on de facto judicial 

independence is moderated by civil society strength.  

 

Figure 18. Marginal Effects of Civil Society on de facto Judicial Independence, 

Depending on INGO Density 

 
 

 

Similarly, the marginal effect of civil society is also moderated by INGO density 

within a state. Figure 18 clearly shows the moderating impact of INGO density on the 

marginal effects of civil society. First, the results imply that civil society is conducive to 

consolidation of de facto judicial independence. It also appears to be the strongest predictor 

for de facto judicial independence. Second, two critical variables on the demand side (i.e., 
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INGO density and civil society) substitute each other in projecting pressure on the 

government to consolidate judicial independence. Coefficients of Model 6 indicate that the 

marginal effect of civil society is  0.5175 − 0.081 × 𝐼𝑁𝐺𝑂 𝐷𝑒𝑛𝑠𝑖𝑡𝑦𝑖𝑗. Figure 18 shows 

that the impact of civil society is stronger when the level of INGO density is weak. 

However, the impact of civil society becomes weaker (down to 0.1) when a state’s 

connectedness to global civil society (e.g., the INGO density) is greater. 

 

 

Figure 19. Marginal Effects of Human Rights INGOs on de facto Judicial Independence, 

Depending on Civil Society Strength 

 

 

 Figure 19 provides the estimates of human rights INGOs’ marginal effect at 

different levels of civil society strength. The figure indicates that the human rights INGO 
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variable has a weak yet negative impact on de facto judicial independence, thus rejecting 

H15. However, the negative impact weakens as civil society becomes robust.  

  

Findings  

 Table 9 shows the findings for impacts of key explanatory variables on promoting: 

(1) an adoption of de jure judicial independence; (2) the probability of de jure judicial 

independence; and (3) the level of de facto judicial independence. 

 

Table 9. Findings for Explanatory Variables  

 

Adoption of 

de jure JI 

Probability of 

de jure JI 

De facto JI 

Foreign Aid     

IGO 

Membership 
 + - C 

INGO Density  + C + C + C 

HR INGO 

Density  
  ̶ 

Civil Society  + + C + 

Political 

Configuration 
 - - 

Pol. Con. Under 

Divided Gov. 
 +  

Democracy  + + 

Economic 

Development 
  + 

Trade Openness    

High ODA   +  

Only statistically significant impacts are marked. C indicates conditional effects. 
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  First, foreign aid is not conducive to promoting and empowering judicial 

independence. Second, IGO membership increases the likelihood of de jure judicial 

independence, yet its impact is weak. Interestingly, IGO membership does not facilitate de 

facto judicial independence, but hampers it. Third, INGO density is conducive to 

promoting both de jure and de facto judicial independence. Fourth, civil society is the 

strongest predictor for both adoption of de jure judicial independence and consolidation of 

de facto judicial independence. Fifth, democratic regimes are more likely to have de jure 

judicial independence and a higher level of de facto judicial independence, while, 

surprisingly, the configuration of political power in the legislature has no statistically 

significant impact on de facto judicial independence. Sixth, human rights INGOs have no 

statistically significant association with both de jure and de facto judicial independence. 

Seven, economic development enhances de facto judicial independence. Lastly, 

governments that are more reliant on foreign ODA are more likely to have de jure judicial 

independence. However, with all others being equal, adoption of de jure judicial 

independence in these heavily ODA-reliant economies is less likely to result in substantial 

improvements of de facto judicial independence in actual practice. One of the possible 

implications from this finding is that states with higher reliance on foreign ODA may have 

stronger motivations for a strategic adoption of global norms including judicial 

independence.  

 

Discussion  

 The findings provide mixed support for my argument. First, the results find that 

external pressures based on a top-down supply-side-targeting norm-promotion approach  
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have no meaningful effects on or contributions to the spread of de facto or de jure judicial 

independence. IGO membership slightly increases the likelihood of de jure judicial 

independence, but has a negative impact on de facto judicial independence. The finding is 

in line with prior scholarship explaining that joining an IGO provides diverse materialistic 

and reputational benefits to repressive ruling regimes (see Hafner-burton, Tsutsui and 

Meyer 2008). However, the results also reveal that the negative impact of IGO membership 

fades away as civil society gets stronger. It implies that a strategic commitment to an IGO 

without any intention of complying with the requirements/recommendations from the 

organization still provide CSOs an effective leverage and a means to challenge the ruling 

regime.   

Second, as expected, the presence and strength of civil society is critical in 

promoting both de jure and de facto judicial independence. Comparing the results in 

Chapter six to those in Chapter five, I find that inclusion of a variable on the demand side 

of the equation at the domestic level (i.e., civil society) changes many results. Despite the 

conventional wisdom regarding the impact of domestic support structures, including 

“diffused support” from the public (see Staton 2011) for judicial independence, 

surprisingly few studies have examined important factors on the demand side, with this 

possibly being due to the difficulties in measuring and operationalizing those demand side 

factors. The findings in this chapter strongly support the needs to investigate demand-side 

variables, including civil society.  

Third, external pressures based on a bottom-up demand-side-facilitating norm 

promotion approach effectively promote and enhance de facto judicial independence. 

Surprisingly, INGOs are conducive to promoting de jure judicial independence and 
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consolidating de facto judicial independence. As expected, INGOs’ impacts are conditional 

according to the presence and strength of civil society in a state. However, a robust civil 

society moderates rather than intensifies the marginal effect of INGO density.  

Some prior studies argue that the impact of the foreign presse is stronger in 

authoritarian regimes where neither political oppositions nor domestic media effectively 

publicize human rights abuses committed by the ruling regime. Similarly, it is possible that 

the roles of domestic and international NGOs in helping the judiciary to make autonomous 

decisions are similar, and thus are substitutive rather than complementary. Consequently, 

their impacts on consolidating de facto judicial independence can moderate each other. Yet, 

to clarify the causal mechanism of INGO density on judicial independence and the relations 

between impacts of INGO density and CSO, further investigations based on specific cases 

should be followed. Therefore, I conduct a brief comparative study based on a pathway 

analysis and an in-depth process-tracing research in the following chapters.   
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Chapter 7. Pathway Analysis of INGO Influence on Judicial 

Independence: A Comparison of South Africa and Bulgaria 
 

 

Pathway analysis is “a mode of research that focuses on understanding 

the connections between a causal variable and an outcome across 

different cases (as opposed to focusing on explaining a singular event or 

case). Pathway analysis ultimately has two goals: (1) to gain insight into 

mechanisms connecting some explanatory variable, X1, and some 

outcome, Y, in specific cases; and (2) to use insights from these cases to 

generate hypotheses about mechanisms in the unstudied population of 

cases that feature the X1/Y relationship” (Weller and Barnes 2014, 150). 

 

The results and findings of a cross-national analysis in chapter five and six confirm that 

global demands based on a top-down supply-side-targeting judicial independence 

promotion mechanism (i.e., foreign aid and IGO membership) are not conducive to 

spreading and consolidating judicial independence, while global demands based on a 

bottom-up demand-side-facilitating judicial independence promotion mechanism (i.e., 

INGO density) are conducive to both spreading and consolidating judicial independence. 

The results also support my argument that the impact of external pressures, especially 

INGO density, would be conditional on the presence and strength of a civil society in a 

state. However, the causal mechanism of how INGO density promotes and consolidates 

judicial independence in a transitional democracy and why its impact is conditional on civil 

society is still not clear. Therefore, this chapter aims to clarify the causal mechanism of 

INGO density on judicial independence by conducting a pathway analysis and a brief 

comparative study of the South African and Bulgarian cases.   
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Case Selection Method 

 Weller and Barnes (2014, 6) recommend two criteria for case selection to trace 

unobserved causal mechanisms – ‘pathways’— between variables and outcomes. One is 

“the expected relationship” between the interested explanatory variable (X1) and outcome 

(Y), and the other is “variation in case characteristics.” Here, an expected relationship is 

“the degree to which cases are expected to feature the relationship of interest between X1 

and Y in light of existing theory, empirical studies, and large-N data” (Weller and Barnes 

2014, 6).56 ”Variation in case characteristics” is “the extent to which the cases are likely to 

feature differences in criteria that can facilitate general knowledge” (Weller and Barnes 

2014, 6).  

 To assess the expected relationship for the first criterion, Weller and Barnes (2014, 

38-40) suggest three approaches. One way is to use a matching method to pin down 

comparable cases. Another method to identify the expected X1/Y relationship is to assess 

the X1/Y relationship at various values of the key explanatory variable (X1). This 

Variable-based approach assumes that cases with large X1 and Y values are most likely 

to feature the X1/Y relationship and thus provide promising cases for exploring causal 

pathways. This approach has advantages when investigating cases with missing data 

(Weller and Barnes 2014, 39).  However, case selection by X1 and Y values alone is 

problematic because: (1) the approach does not consider the problem of potential 

confounds, since it simply assumes a straightforward X1/Y relationship; (2) it is difficult 

to assess whether the cases are outliers; and (3) the approach does not account for the 

underlying functional form of the X1/Y relationship (Weller and Barnes 2014, 39-40). 

                                                 
56 It is noteworthy that an expected relationship is not same as an observed relationship. 
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Therefore, the approach requires researchers to select multiple cases that collectively 

address both the expected relationship and variation in case characteristics.  

 Lastly, the third approach for estimating the expected X1/Y relationship is to 

compare the residuals (where Y is a continuous variable) or predicted probabilities (where 

Y is not a continuous variable) from a model that includes X1 to the residuals or predicted 

probabilities from a model that excludes X1. This Residual-based approach57 focuses on 

the relationship between X1 and Y, not their values. Here, the expected relationship 

measured by this method is “the estimate of the total relationship between X1 and Y, which 

includes the direct effect of X1 and the indirect effect of the M (mechanism)” (Weller and 

Barnes 2014, 38).  

In this approach, selecting cases should not be an outlier in the full regression model, 

and the X1 variable should be related to the outcome Y. The estimation of the expected 

relationship though this method requires a comparison of the size of the residual in the full 

model (with X1) to the size of the residual in a reduced model (without X1). Gerring (2006) 

refers to the difference between the two residuals as the “pathway value,” and he suggests 

calculating it as “Pathway value = | Resreduced – Res full | if | Resreduced | > | Res full |.” A 

pathway analysis through this calculation needs to exclude all the cases with negative 

pathway values. However, Weller and Barnes (2014) recommend a “modified” version of 

pathway value assessment which calculates a pathway value as | Resreduced | - | Res full |.  

In my research, I am using the residual-based approach for estimation of the 

expected relationship between X1 and Y. However, I apply both the “expected relationship” 

                                                 
57 The residual is the difference between the actual, observed value of the dependent variable and the predicted value of the dependent 

variable from the regression.  
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and “variation in case characteristics” criteria for a case selection. To estimate the expected 

relationship by calculating differences between residuals of a reduced model and a full 

model, I rely on Weller and Barnes’ model, because a case with negative pathway value 

would be more suitable for my research as it helps to clarify the direct and indirect causal 

mechanisms of X1 to Y. 

 

South Africa and Bulgaria: A Comparison of Positive and Negative Pathway Value 

Cases 

Figure 20 is a scatter plot showing INGO density and pathway values that capture 

the expected relationship between INGO density and de facto judicial independence when 

de jure judicial independence is adopted. The figure reveals how the estimated case-level 

relationships between INGO density and de facto judicial independence vary across states, 

controlling for other variables. Selected observations are labeled with de facto judicial 

independence scores and country names.   

If this research aims to identify patterns of interesting cases based on the INGO 

density values, then the horizontal cases should be selected and compared with each other. 

However, this research aims to clarify the variation with respect to both the observed values 

of the dependent variable (i.e., de facto judicial independence) and the expected 

relationship (pathway values) between X1 (INGO density) and Y (de facto judicial 

independence).  
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Figure 20. The Expected Impact of INGO Density on de facto Judicial Independence  

 

 

 Therefore, I choose and compare cases vertically, which means that cases with 

similar levels of INGO density but with different pathway values and different outcomes 

are compared. A comparative case study of these cases would allow us to identify whether 

certain mechanisms work in some cases while not in other cases, or whether certain 

mechanisms are sufficient to result in the outcome, etc. I also expect that combining cases 

from various regions in the dataset can provide an oportunity to explore a variety of 

questions related to the structure of the impact of INGO density on promoting de facto 

judicial independence.  

From the Figure 20, I found that South Africa and Bulgaria provide the fit best fir 

for a comparative case study. They had similar levels of INGO density (0.700 and 0.678, 

respectively) at the time of their adoptions of judicial independence, yet the expected 
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impactss of INGO density (i.e., pathway values) are sharply divergent. In South Africa, 

INGO density is expected to have a strong positive impact on the improvement of de facto 

judicial independence, while the expected relationship between INGO density and de facto 

judicial independence is negative in Bulgaria in spite of its high level of INGO density.  

Empirically, in South Africa, de facto judicial independence rapidly and 

significantly improved from 0.7739 (1993) to 0.903 (1997) (one of the strongest levels of 

de facto judicial independence in the world) during the first four years since the country 

adopted de jure judicial independence and granted power of judicial review to a newly 

established Constitutional Court of South Africa. In contrast, de facto judicial 

independence in Bulgaria remained relatively constant (from 0.5783 in 1991 to 0.602 in 

1995) during the first four years after its adoption of judicial independence. De facto 

judicial independence in Bulgara even began to decrease since 1995 until the mid-2000s.    

In this case, we can say that South Africa is a good example of an ”effect case” 

with a treatment and a successful outcome (i.e., a high level of INGO density results in an 

enhancement of de facto judicial independence), while Bulgaria is a good case of a treated 

but ”non-outcome case” (i.e., a high level of INGO density results in no change in de facto 

judicial independence). 58 

 If this research were aimed at clarifying whether INGO density improves de facto 

judicial independence, then a comparative case study of a treatment with outcome case 

(e.g.,, South Africa) and a non-treatment with non-outcome case (e.g.,, Cape Verde where 

there was a low level of INGO density when it adopted de jure judicial independence in 

                                                 
58 There are four types of cases that are of potential interest: effect cases (strong X1 and Y); control cases (weak or no X1 and no outcome 

Y); non-outcome cases (strong X1 but no Y); and non-treatment cases (weak or no X1, but with outcome Y). 
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1992 but no significant improvement in de facto judicial independence [.5606 in 1992 

to .609 in 1994]) may be better suited for the goal. However, this dissertation aims to 

identify how the impact of INGOs on promoting de facto judicial independence varies, 

depending on other factors such as civil society. Therefore, a comparison of South Africa 

and Bulgaria is more suitable for this research.  

 

Selecting a Neutral Pathway Value Case: South Korea 

In addition to a comparative case study of South Africa and Bulgaria, my 

dissertation also exmines the South Korean case in the following chapter. A comparison of 

South Africa, Bulgaria, and South Korea would clarify how and to what extent INGOs 

promote judicial independence in transitional democracies. As explained above, a positive 

pathway value of South Africa in Figure 20 implies that the role of INGOs with strong ties 

to local partner organizations is critical in promoting and consolidating judicial 

independence. A negative pathway value of Bulgaria, however, does not imply that INGOs 

impeded or undermined consolidation of judicial power in Bulgaria. Rather, it means that, 

for various reasons, the high level of INGO denstiy in Bulgaria was expected to consolidate 

de facto judicial independence but failed to do so. Therefore, a comparison of these two 

cases will shed light on our efforts to understand the conditions and mechanism of how 

INGOs promote and consolidate judicial independence in a state.59  

South Korea is somewhere in the middle of these two cases. As explained in chapter 

three, I expect the impact of INGOs on promoting de facto judicial independence to  be 

indirect by enhancing demands for an independent judiciary in domestic political and social 

                                                 
59 A comparison of South African and Bulgarian cases is analogous to a comparison of an ‘effect case’ and a ‘non-outcome’ case, 

which is useful to clarify unobserved intervening factors.   
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circumstances. INGOs also need information and understandings of country-specific 

contexts on the ground. Even the impact of various ”naming and shaming” activities by 

INGOs should be weaker in regimes with little to no opposition or  challenges from 

domestic groups.  

If that is the case (i.e., no significant direct impact of INGOs on judicial 

independence), then there are two possibilities of INGO involvement failing to empower 

judicial autonomy. One is that INGOs are not conducive to the development of civil society 

within a state, and the other is that INGOs effectively support empowerment of civil society 

in a state yet the civil society fails to be conducive to a consolidatoin of judicial power and 

its legitimacy. The Bulgaria case examines the latter possibiltiy. It leaves us a remaining 

puzzle to investigate for the former possibility.  

A pathway analysis predicts little to no influence of INGO in the substantial 

improvement of de facto judicial indenpendence in South Korea. Simply put, a rapid rise 

of civil society—both in numbers and capacity – after the 1987 transition was critical for 

the consolidation of the KCC and judicial independence during the early post-transition 

era. However, INGOs were not conducive to the rapid growth of South Korean civil society, 

and that is why the impact of INGOs on judicial independence appears to be insubstantial 

in South Korea.  

Figure 21 illustrates the differences in the mechanism of how INGOs contribute to 

judicial independence in the three cases. In South Africa, INGOs were conducive to the 

empowerment of civil society, and CSOs were conducive to the consolidation of judicial 

independence. In Bulgaria, however, INGOs were conducive to the growth of civil society, 

yet CSOs were not conducive to the consolidation of judicial independence. In South Korea, 
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CSOs were conducive to the empowerment of the KCC and consolidation of judcial 

independence. The South Korean case will help us to clarify the moderating impacts of 

civil society and INGOs on each other. Therefore, the following sections conduct a brief 

comparison of the South African and Bulgarian cases, while the South Korean case will be 

examined more deeply in the next chapter.    

 

Figure 21. Pathways of INGO Density on Judicial Independence in South Africa, 

Bulgaria, and South Korea 

 

 

Positive Pathway Case: South Africa 

In South Africa, two things have mainly contributed to the strong impact of INGOs 

and CSOs on consolidating de facto judicial independence. First, in contrast to many other 
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transitional democracies in which the underrepresented victims and activists prefer 

contentious tactics such as protests and strikes, various INGOs and domestic CSOs had 

strong awareness of and attempted to change policy through judicial procedures. Second, 

with specific and robust normative goals against the racist apartheid system, INGOs have 

provided strong support to South African CSOs, including law-related organizations. These 

CSOs have successfully used support from transnational advocacy networks to empower 

their capabilities, especially in legal aspects. In the following sections, I will examine: (1) 

how conducive INGOs have been in the formation and evolution of CSOs in South Africa; 

and (2) how effective South African CSOs have been in bringing cases into the courts and 

building a strong support structure for rulings from an independent judiciary.    

 

 

1. Judicial Independence in South Africa  

Despite its flagrant abuse of human rights, the apartheid regime surprisingly 

included a sentence ensuring independence of the judiciary in 1983 as follows:  

 

“…WE DECLARE that we ARE CONSCIOUS of our responsibility 

towards God and man; ….….  

 To safeguard the integrity and freedom of our country,  

To uphold the independence of the judiciary and the equality of all under 

the law,  

To secure the maintenance of law and order, ….” 

  (Republic of South African Constitution Act 110 of 1983)  

 

 The South African government spoke out its hypocritic respect for the rule of law 

and attempted to justify their apartheid policy by relying on the legitimacy of the rule of 

law. However, the regime’s paradoxical rhetoric respect for law ironically created a space 

for activists and opposition groups to bring about unexpected and unwanted consequences 



139 

 

of having an independent judiciary. CSOs including the Lawyers for Human Rights filed 

numbers of public interest litigations on civil and political rights and succeeded in 

achieving judicial victories at courts.  

However, articles for judicial review appear in its Interim Constitution of 1994 for 

the first time. Among others, Section 167(5) explicitly grants power of constitutional 

review to the newly established Constitutional Court of South Africa as follows:  

 

 “The Constitutional Court makes the final decision whether an Act of 

Parliament, a provincial Act or conduct of the President is constitutional, 

and must confirm any order of invalidity made by the Supreme Court of 

Appeal, the High Court of South Africa, or a court of similar status, 

before that order has any force.” 60 

 

                                                 
60 (Section) 167. Constitutional Court 

1. The Constitutional Court consists of the Chief Justice of South Africa, the Deputy Chief Justice and nine other judges. 

2. A matter before the Constitutional Court must be heard by at least eight judges  
3. The Constitutional Court- 

a. Is the highest court of the Republic, and 

b. May decide-  
i. Constitutional matters, and  

ii. Any other matter, if the Constitutional Court grants leave to appeal on the grounds that the matter 

raises an arguable point of law of general public importance which ought to be considered by 
that Court; and 

c. Makes the final decision whether a matter is within its jurisdiction.  

4. Only the Constitutional Court may –  
a. Decide disputes between organs of state in the national or provincial sphere concerning the constitutional 

status, powers or functions of any of those organs of states; 

b. Decide on the constitutionality of any parliamentary or provincial bill, but may do so only in the 
circumstances anticipated in section 79 or 121; 

c. Decide applications envisaged in section 80 or 122; 

d. Decide on the constitutionality of any amendment to the Constitution;  
e. Decide that Parliament or the President has failed to fulfill a constitutional obligation; or  

f. Certify a provincial constitution in terms of section 144.  

5. The Constitutional Court makes the final decision whether an Act of Parliament, a provincial Act or conduct of the 
President is constitutional, and must confirm any order of invalidity made by the Supreme Court of Appeal, the High 

Court of South Africa, or a court of similar status, before that order has any force. 

6. National legislation or the rules of the Constitutional Court must allow a person, when it is in the interests of justice 
and with leave of the Constitutional Court –  

a. To bring a matter directly to the Constitutional; or  

b. To appeal directly to the Constitutional Court from any other court.  
7. A constitutional matter includes any issue involving the interpretation, protection or enforcement of the Constitution.  

 

(available at the Constitutional Court of South Africa website at www.constitutionalcourt.org.za/site/theconstitution/thetext.htm (last 
accessed on November 2017)).  

 

http://www.constitutionalcourt.org.za/site/theconstitution/thetext.htm
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The Constitution also explicitly states the independence of the judiciary in its 

Section 165(2) and 165(3) as follows; 

2. The courts are independent and subject only to the Constitution and the 

law, which they must apply impartially and without fear, favour or 

prejudice.  

3. No person or organ of state may interfere with the functioning of the 

courts.” 

 

The establishment of the Constitutional Court with judicial review was an outcome 

of compromises between the apartheid regime (the supply side) and majority forces (the 

demand side) (Brown and Waller 2016, 830). Under the leadership of President Arthur 

Chaskalson, the Constitutional Court attempted to restrain itself from making politically 

controversial decisions against the African National Congress (ANC) government, due to 

its partisanship and still-emergent legitimacy (Brown and Waller 2016). Political power 

configuration was not favorable for the Court, as the ANC won 252 of the 400 seats in the 

National Assembly while the second largest party, the National Party, won only 82 seats.  

However, the Constitutional Court was active in making progressive decisions 

against the existing governmental policy regarding human rights issues. President 

Chaskalson 61  himself had been a leading human rights advocacy lawyer during the 

apartheid regime and participated in the establishment of the Legal Resource Centre (LRC), 

a law-related CSO played a critical role in promoting judicial independence in South 

Africa.62 The Court struck down capital punishment in the State v. T. Makwanyane and 

Mchunu (CCT/3/94) and widely acknowledged socio-economic rights, such as the right to 

                                                 
61 He served as a president of the Constitutional Court from 1994 to 2001, and as a chief justice of South Africa from 2001 to 2005.  
62 The LRC’s contribution to judicial independence improvement will be discussed more in detail in the following sections.  
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housing in Government of the RSA v Grootboom (CCT 11/00) and the right to proper 

treatment in Minister of Health v Treatment Action Campaign (CCT 8/02).63 CSOs and 

advocacy lawyers also concentrated more on human rights cases. As such, these pro-rights 

rulings by the Constitutional Court were conducive to raising its legitimacy and de facto 

judicial independence in post-apartheid South Africa, despite the constraining political 

environment and its self-restraining attitude.  

 

2. INGOs and Formation of Civil Society under the Apartheid South Africa   

Under the apartheid regime, “white civil society” enjoyed not repressive but 

collegiate relations with the regime, while most of “black civil society” was suffering from 

repressive restrictions from the government, such as prohibition of any activities in public 

areas (Habib 2005). This racial divide within South African civil society began to transform 

before and during the transitional period, largely thanks to the condemnations and attacks 

on the legitimacy of the regime from inside and outside of the border (see Habib 2005). 

Strong normative and financial support and technical assistances from external donors such 

as foreign governments, IOs, and INGOs enabled many South African CSOs, especially 

black civil society organizations, to project significant pressures and demands to the 

government.  

From the resource mobilization perspective,64 many explain that the inflows of 

university students/graduates and released political prisoners in the 1980s provided human 

resources for the evolution of black civil society, while increasing money inflows from 

                                                 
63 The Court’s rulings on these and other landmark cases are accessible at 

http://www.constitutionalcourt.org.za/site/thecourt/history.htm#cases. (last access in November 2017).  
64 Resource mobilization models explain that availability and distribution of resources to different social groups are key determinants 

of social movements (Tilly, 1978; McCarthy and Zald 1987).  

http://www.constitutionalcourt.org.za/site/thecourt/history.htm#cases
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foreign governments, private foundations such as the Ford Foundation, and IOs provided 

financial resource for the burst of the anti-apartheid civil society in South Africa before the 

1994 transition (Habib 2005). For instance, Ford foundation which had been one of the 

largest primary donors in law-related arena provided financial resources to the Centre for 

Applied Legal Studies (CALS) to launch its Labor Law Project, which led to the 

establishment of the Centre for Socio-Legal Studies (at the University of Natal) and the 

Labor Law Unit (at the University of Cape Town) in the 1980s (McClymont and Golub 

2000).65  

An external assistance from INGOs for legal and judicial resistance to the apartheid 

regime runs back to the 1950s. On 5 December 1956, one hundred and fifty-six leaders of 

the ANC and its allied organizations in the Congress Alliance (i.e., South African 

Communist Party (SACP), the South African Indian Congress (SAIC), and the South 

African Congress of Democrats (COD)) were arrested and charged with high treason. Most 

of the arrestees including Nelson Mandela were detained in the Johannesburg Prison 

(Mandela 1994).66  

As soon as he heard about the arrests, John Collins who were leading ‘Christian 

Action Funds’ established International Defence and Aid Fund (IADF) to cover all legal 

expenses of the defendants and support their families. The organization successfully raised 

over 75,000 British pounds and paid the trial cost until when the Supreme Court found the 

accused were not guilty and discharged them. During the trial, the Fund was a London-

based British nongovernmental organization with a specific (and rather ad hoc) goal to aid 

                                                 
65 Later, these new institutions also received financial support directly from the Ford Foundation.  
66 Later in his book, Mandela referred it as “the largest and longest unbanned meeting of the Congress Alliance in years” (Mandela, 

Nelson. 1995. Long Walk to Freedom: The Autobiography of Nelson Mandela. 149).  
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the 156 accused in South Africa. However, in a belief that more trials are coming with 

more trial costs to cover, the organization became internationalized by opening its offices 

in other countries including Sweden, Switzerland, Norway, and Australia in 1964. 67  

As an INGO with goals to “assist in the development of a non-racial society in 

Southern Africa based on a democratic way of life; aid, defend and rehabilitate the victims 

of unjust legislation and oppressive and arbitrary procedures; and support their families 

and dependents; keep the conscience of the world alive to the issues at stake” (YIO), IADF 

kept providing humanitarian aid to South African people who suffered under the apartheid 

regime until it ceased being active in 1991 when it became clear that the era of apartheid 

came to an end.  

These financial support from external donors including Ford Foundation helped 

“launch and strengthen lawyers’ groups, university-based bodies [including legal aid 

clinics], and other NGOs that challenged apartheid’s laws and continue to be crucial in 

consolidating a vibrant democracy” (Abel 1995, 13).  

 

3. INGOs and Evolution of Civil Society in post-Apartheid South Africa   

While the independence of CSOs remained robust from a nominal aspect (e.g., no 

explicit repressive policy from the government), many were concerned that civil society 

had become much weaker in its role as a watch-dog in post-apartheid South Africa. First, 

after the transition in 1994, there was a substantial and rapid decrease in the amount of 

money from outside donors to traditional CSOs. As the apartheid regime collapsed, not 

only domestic NGOs but also INGOs moved their focuses from confronting the repressive 

                                                 
67 For more details on the IADF activities and John Collins’ dedications on human rights issue, visit Canon Collins Educational and 

Legal Assistance Trust website at http://www.canoncollins.org.uk/content/our-story). 

http://www.canoncollins.org.uk/content/our-story
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and unjust apartheid governance system to implementing more democratic or progressive 

laws (Fioramonti and Fiori 2010). As a result, many foreign donors began to invest money 

into the government rather than CSOs. Second, the Nonprofit Organizations Act (No. 

71/1997) was passed in 1997. The act revealed the ANC government’s willingness to work 

with NGOs in developing and implementing various policies, especially in welfare 

provision. However, the act states that the government would provide financial benefits 

and funding to those CSOs with proper accounting. An effort to enhance transparency of 

NGOs paradoxically made many local organizations become dependent on governmental 

funding, which in turn undermined the third sector’s challenges to the government. As a 

result, despite the strength of civil society in quantitative assessment (i.e., CSO 

measurement by the CCP), the actual capacity of civil society as a support structure for 

policy change through judicial procedures was severely compromised.  

 While most of formal civil society organizations in general began to challenge the 

ANC government less in the post-Apartheid South Africa, two types of non-governmental 

organizations rapidly increased their influence and contributions in society by monitoring 

and challenging the governmental policy. One was social movement-like organizations and 

coalitions, including the Treatment Action Campaign (TAC), the Soweto Electricity Crisis 

Committee (SECC), and the Concerned Citizens Group (CCG). The other was community-

based survivalist networks68 that supported the disadvantaged community members whose 

economic and social human rights were violated and threatened by neoliberal development 

(Habib 2002, 2005). 69  According to one study, more than half of 98,920 nonprofit 

                                                 
68 In contract to ‘formal’ NGOs, community-based organizations in South Africa refer to “locally run and operated organizations, with 

personnel typically drawn from their communities. They sometimes are characterized by the voluntary natures of their staffs and by 

community-based memberships (Golub 2000, footnote 7). 
69 Habib describes that “informal, community-based networks are on the rise, particularly in the struggle to deal with the ever-increasing 

repercussions of the government’s failure to address the HIV/AIDS and unemployment crises” (Habib 2002, viii).  
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associations and organizations in 1998 fit these categories (see Swilling and Russell 2002, 

20).  

While traditional NGOs with heavy reliance on government funding preferred to 

use lobbying to facilitate policy change instead of appealing to the Constitutional Court, 

these social movement coalitions and community-based organizations did not hesitate to 

go to the Constitutional Court to resolve their issues in social service, land, gender, etc. 

However, most of their legal efforts would not have been achievable if it had not been for 

the strong support and legal assistance from law centers, legal aid clinics, and other law-

related CSOs. Many key members and advocates of social movements and community-

based organizations were grantees and trainees of these law-related centers and 

organizations.  

INGOs were strongly involved in the initiation and evolution of major legal CSOs 

in South Africa. For instance, the Ford Foundation provided financial support and technical 

assistance to South African activists, legal experts, and domestic NGOs, including 

university-based research centers in law-related fields. By the mid-1990s, the Foundation 

provided financial support and technical assistance to legal aid clinics at eight of twenty-

one law schools in the country. Most of them were “traditionally nonwhite universities that 

suffer the legacy of apartheid policies” (McClymont and Golub 2000, 269). These Ford-

supported legal aid clinics in South Africa reached out to those who were unable to obtain  

help from governmental legal aid services (In that time, state legal services programs were 

not present). These clinics also helped other CSOs, including community-based networks 

that lacked the legal capacity. The clinics referred the cases with strategic benefits to law-

focused NGOs (McClymont and Golub 2000, 274).  
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For instance, the Carnegie Corporation assisted John Dugard and others with 

launching the CALS at the University of the Witwaterstrand in 1978. Other major donors, 

including the Ford Foundation and the Rockefeller Brothers Fund, also began to provide 

support to this new legal aid organization. The Carnegie Corporation along with the Ford 

Foundation also donated to economic and social rights-related projects, such as the CALS’s 

Gender Research Project (GRP)70 , the National Institute for Public Interest Law and 

Research (NIPILAR), and its NGO coalition for ratification of the CEDAW and CRC.   

INGOs initiated various programs, such as the Global Law Programs Learning 

Initiative (GLPLI) and the Peace and Social Justice program to stimulate and facilitate legal 

and judicial development believing that these elements were essential to promoting and 

protecting human rights, especially those of underrepresented groups (McClymont and 

Golub 2000). INGOs recognized the importance of their support of litigation, legal research, 

and legal aid efforts to make the government more accountable. The Ford Foundation 

explains that: “law is a tool not only for the vital goals of bringing concrete benefits to 

marginalized groups, advancing their human rights, and promoting their development, but 

for raising their capacities to generate, participate in, and sustain social change on their 

own” (McClymont and Golub 2000, 6).  

Furthermore, grantees of Ford Foundation’s awards and/or funding established 

diverse networks across the South African civil society and organizations promoting public 

interest litigation in South Africa even before the transition. These networks and 

organizations provided more accessible legal services and support to the people, especially 

the disadvantaged ones (Piron 2006, 277; see also Golub 2000). Even the establishment of 

                                                 
70 See CALS’s website at https://www.wits.ac.za/cals/our-programmes/gender/  

https://www.wits.ac.za/cals/our-programmes/gender/


147 

 

the LRC which was South Africa’s first public interest law organization would have been 

difficult without substantial financial support from INGOs and activist/legal expert 

networks fertilized by the Ford Foundation (McClymont and Golub 2000, 25).   

 

4. Constitutional Complaint: Direct Access of Ordinary Citizens71 

In the Interim Constituion of 1993, an institutional arrangement that substantially 

enriched the impact of CSOs in the Constitutional Court was introduced. The Constitution 

Section 167 (6) explicitly allows an ordinary citizen “to bring a matter directly to the 

Constitutional Court” (Section 167 (6) (a)) or “to appeal directly to the Constitutional Court 

from any other court” (Section (6) (b)), “when it is in the interests of justice and with leave 

of the Constitutional Court” (Section (6))72.     

 Subsequent Constitutional Court Act explains the direct access to judicial review 

more in detail as follows: 

 

Constitutional Court Act. Article 18. 

An application for direct access as contemplated in section 167 (6) (a) 

of the Constitution shall be brought on notice of motion, which shall be 

supported by an affidavit, which shall set forth the facts upon which the 

applicant relies for relief. 

An application in terms of subrule (1) shall be lodged with the Registrar 

and served on all parties with a direct or substantial interest in the relief 

claimed and shall set out- 

                                                 
71 The constitutional complaint is broadly adopted in Europe including Albania, Andorra, Austria, Croatia, Czech, Cyprus, Serbia, 

Macedonia, Georgia, Germany, Liechtenstein (1992), Malta, Montenegro, Poland, Portugal, Russia, Slovakia, Slovenia, Spain, 

Switzerland (Supreme Court), Ukraine, and Latvia. Various Asian countries including Azerbaijan, Mongolia (1992), South Korea (1987), 

Taiwan, Syria and African states including Benin, Cape Verde (Supreme Court), Mauritius (Supreme Court), Senegal, and arguably 

Sudan have a constitutional complaint. In Latin America, Brizil’s mandado de injuncao (i.e., “an individual complaint in case of 

negligence by the legislature (under the jurisdiction of the Brazialian Supreme Court”) and Colombia’s accion de tutela can be counted 

as constitutional complaints.   

72 “National legislation or the rules of the Constitutional Court must allow a person, when it is in the interests of justice and with leave 

of the Constitutional Court- 

a. To bring a matter directly to the Constitutional Court; or 

b. To appeal directly to the Constitutional Court from any other court. (Section 167 (6)).  
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the grounds on which it is contended that it is in the interests of justice 

that an order for direct access be granted; 

the nature of the relief sought and the grounds upon which such relief is 

based; 

whether the matter can be dealt with by the Court without the hearing of 

oral evidence and, if it cannot; 

how such evidence should be adduced and conflicts of fact resolved. 

Any person or party wishing to oppose the application shall, within 10 

days after the lodging of such application, notify the applicant and the 

Registrar in writing of his or her intention to oppose. 

After such notice of intention to oppose has been received by the 

Registrar or where the time for the lodging of such notice has expired, 

the matter shall be disposed of in accordance with directions given by 

the Chief Justice, which may include- 

a direction calling upon the respondents to make written submissions to 

the Court within a specified time as to whether or not direct access 

should be granted; or 

a direction indicating that no written submissions or affidavits need be 

filed. 

Applications for direct access may be dealt with summarily, without 

hearing oral or written argument other than that contained in the 

application itself: Provided that where the respondent has indicated his 

or her intention to oppose in terms of subrule (3), an application for 

direct access shall be granted only after the provisions of subrule (4) (a) 

have been complied with.73 

 

 Thanks to direct accessibiltiy, law-related South African CSOs were able 

to refer cases to the Constitutional Court and bring about significant decisions 

from the Court, while aiding other grassroots organizations and individuals in 

legal and judicial processes. The impact of direct access was even greater for 

major CSOs with sufficient financial resources and legal expertise, as many of 

                                                 
73 (Rules of the Court can be obtained at  http://www.constitutionalcourt.org.za/site/thecourt/rulesofthecourt.htm ). 

 

http://www.constitutionalcourt.org.za/site/thecourt/rulesofthecourt.htm
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them filed various ‘strategic litigations (or planned public interest litigations)’ to 

challenge and effectively alter various government policies.  

 

 

5.  Civil Society Organizations in Court 

“The Role of civil society organizations in South Africa combined with 

the organized legal profession provides a useful illustration on how their 

contributions to human rights have improved and strengthened the rights 

of a particular group of people” (Vinodh Jaichand, an advocate of the 

High Court of South Africa (Jaichand 2004, 137). 

 

Fishman (2017) argues that the role civil society has during a transitional period determines 

its role in a post-transition society. He describes not only how strong a civil society is or 

how much resources it has, but also how a civil society’s contribution to a transition forges 

its influence after a regime change. Following this approach, my dissertation aims to 

investigate the role of CSOs, especially those in the law-related arena. They are another 

critical yet under-studied factor necessary to understanding the empowerment of judicial 

independence in South Africa.  

Judicial procedures cost substantial amounts of money, efforts, and expertise to 

initiate, to maintain, and to win in courts. However, winning a case is not always 

compensated by more than the cost that litigants spent. In addition, there is a collective 

action problem in many cases: high cost is concentrated while benefits are dispersed 

(Wilson 2009). Therefore, the role of accessible and supportive organizations, including 

lawyers’ groups and law centers, is substantial in helping victims or ordinary citizens to go 

to the Constitutional Court and raise a support structure for the relevant issues.  
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Formal state institutions for justice, however, have not been reliable for many South 

African people. During the apartheid regime, most of black people could not rely on 

governmental institutions. Similarly, in the post-apartheid regime, state institutions were 

unable to help those victims, mostly poor and marginalized people, whose economic and 

social rights had been violated amid neoliberal development projects (Golub 2006).  

Instead, many law centers and legal aid clinics have effectively substituted 

unavailable state institutions in this area. They put substantial amounts of efforts to raise 

people’s legal awareness, trained paralegals and law students, provided legal aid, and thus 

helped the marginalized and underrepresented people to access the judicial system to 

resolve their issues. During the anti-apartheid struggles, law centers and legal aid clinics at 

universities with support from INGOs were deeply involved in the struggles by providing 

legal aid to various social and labor movements. They also defended accused and detained 

activists, and coordinated networks for human rights activists and legal experts. For 

instance, the LRC had been a power player in obtaining anti-regime decisions from the 

Supreme Court in the 1980s (and later, from the Constitutional Court of South Africa in 

the post-apartheid era). The LRC and its partner organizations filed various public interest 

litigations at local courts and the Supreme Court for black people’s rights, including 

elimination of repressive restrictions on residences and travel, the state’s arbitrary 

relocation of black people, etc. (Golub 2006, 180). 74  Similarly, activists and legal 

professionals, in cooperation with these law-related organizations, fought for their rights 

by exploiting opportunities and loopholes that the regime’s rhetorical commitment to 

judicial independence and rule of law provided (Piron 2006, 277).  

                                                 
74 In Komani case, the LRC succeeded to bring about the appeal court’s ruling striking down the Black Act – a law severely restricting 

residence and transportation of black people.  
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In the post-apartheid South Africa, the role of these legal CSOs became even more 

important in implementing and consolidating judicial independence in everyday life, 

largely because of the continued support from INGOs. First, law students, paralegals, and 

black legal professionals who were educated and trained in these organizations became 

essential in initiating and pursuing private lawsuits and public interest litigations at 

community-based survivalist networks and organizations. Their contributions were 

valuable to the marginalized communities in which many victims were “illiterate and 

intimidated by officialdom” (Black Sash Trust 1998, 2). These paralegals and advocacy 

lawyers, supported by INGOs and local law centers, even outreached to the disadvantaged 

and underrepresented communities for help. As such, their availability for communities 

was critical for the community-based organizations to decide to go to the courts for their 

issues, instead of relying on more contentious tactics for their struggles.  

The Grootboom case (Government of South Africa v. Grootboom and Others 

2001(1) SA 46(CC)) illustrates well the role of paralegals on the ground. 75  The 

Constitutional Court’s ruling on the Grootboom case is a remarkable triumph of CSOs as 

it sets a precedent calling for the government’s responsibility to protect people’s economic 

and social rights, such as the right to housing. Various law-related CSOs participated in the 

lawsuit. The LRC and the Child Rights Centre provided legal aid, while the Community 

Law Centre, the Institute for Democracy in South Africa, and the Cotlands Baby Sanctuary 

filed amici curiae to the Constitutional Court (Jaichand 2004, 130; Marcus and Budlender 

2008). However, it was a small paralegal office at the community that initiated the litigation 

and attracted strong support for the case by bringing it to the leading CSOs.   

                                                 
75 They used to be called as ‘barefoot lawyers.’  
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Second, for many social movement-like organizations and coalitions, legal aid and 

support from law centers and legal aid clinics at universities were essential to advance their 

capacities for judicial procedures. For instance, the Treatment Action Campaign (TAC) 

would not have been able to win its constitutional complaint at the Constitutional Court if 

there had been no support from legal aid organizations and paralegals. The campaign was 

a social-movement like coalition meant to publicize the government’s passive attitude in 

dealing with HIV/AIDS. As its efforts to help HIV/AIDS patients obtain effective 

treatments, the TAC filed numerous public interest litigations. For instance, the TAC filed 

a lawsuit at the Pretoria High Court accusing the government of failure to provide a widely 

recommended medicine called Nevaripine. This medicine significantly reduced the chance 

of an HIV/AIDS infection through a mother-to-child transmission. The high court ruled in 

favor of the HIV/AIDS patients, calling for the government to provide the medicine to 

HIV-positive pregnant women. The Constitutional Court of South Africa, upon the 

government’s appeal, also ruled in favor of the TAC, admitting the need for the medicine 

(and proper treatment of the disease) as a fundamental social and economic right that must 

be fulfilled by the government.  

 

Negative Pathway Case: Bulgaria 

In comparison to the strong positive impact of INGOs in promoting judicial 

independence in South Africa, INGOs were not that conducive to the empowerment of the 

judiciary in Bulgaria. Despite an adoption of judicial independence and an establishment 

of the Constitutional Court of Bulgaria (hereinafter BCC) in 1991, de facto judicial 

independence in the post-communist Bulgaria remains consistently low. There was a short-

term small bump in de facto judicial independence during the early transitional period right 
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after the enactment of the 1991 Constitution. However, judicial institutions were severely 

attacked by the legislature and remained weak during the late 1990s and early 2000s. 

During that time, the political configuration remained favorable to judicial power as the 

country had been governed by a divided government for most of the post-transition period. 

Bulgaria has had more INGOs than many other transitional democracies, while civil society 

measurement indicates that Bulgarian civil society has been vibrant (about 0.85 points 

since 1991). Yet, there has no, or little if any, substantial improvement in judicial autonomy 

despite all these political and societal environments. Therefore, in the following sections, 

I will examine 1) how (in)effective INGOs were in empowering Bulgarian civil society 

and 2) why Bulgarian CSOs have not been conducive to consolidating judicial 

independence in Bulgaria.  

  

1. Judicial Independence in Bulgaria 

Like many other states in Eastern and Central Europe, judicial independence was 

already in the Bulgarian constitution under the communist regime, but it remained as a 

mere parchment institution. However, amid the collapse of the Communist world, a new 

constitutional assembly for a transition agreed to grant power of constitutional review to a 

newly established BCC in 1991. Among other articles in chapter eight that regulates the 

BCC, Article 149 states the Court’s jurisdiction including constitutional review as follows:  

 

Article 149. 

The Constitutional Court shall: 

 provide binding interpretations of the Constitution; 



154 

 

rule on constitutionality of the laws and other acts passed by the 

National Assembly and the acts of the President; 

rule on competence suits between the National Assembly, the President 

and the Council of Ministers, and between the bodies of local self-

government and the central executive branch of government; 

rule on the compatibility between the Constitution and the international 

treaties concluded by the Republic of Bulgaria prior to their ratification, 

and on the compatibility of domestic laws with the universally 

recognized norms of international law and the international treaties to 

which Bulgaria is a party; 

rule on challenges to the constitutionality of political parties and 

associations; 

rule on challenges to the legality of the election of the President and Vice 

President; 

rule on challenges to the legality of an election of a Member of the 

National Assembly; 

rule on impeachments by the National Assembly against the President or 

the Vice President. 

No authority of the Constitutional Court shall be vested or suspended by 

law.76 

 

After the November 1989 coup and the subsequent collapse of the former 

communist regime, Zhelyu Zhelev from a new anti-communist party—the Union of 

Democratic Forces (Sayuz na Demokratichnite Sili: hereinafter UDF)—was elected as the 

                                                 
76 English version of the Constitution of the Republic of Bulgaria is available at http://www.parliament.bg/en/const/. (last accessed on 
November 2017).  

 

http://www.parliament.bg/en/const/
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first president.77 However, the government was controlled by the Bulgarian Socialist Party 

(Bulgarska Sotsialisticheska Partiya: hereinafter BSP)—a successor of the former 

Bulgarian Communist Party—until April 1997, but only with slight differences in the 

number of seats in the National Assembly. Unlike many other new democracies with a 

hyper presidentialism legacy, the legislature rather than the president has enjoyed more 

power over the other two branches, as the prime minister is the head of the government 

while the president is the head of state and commander in chief of the armed forces. Despite 

the multiparty system, the successors of the communist regime still held political 

hegemony while competing with the president. As such, during the early transitional period, 

Bulgaria was controlled by divided governments, and power configuration in the 

legislature was dispersed among parties, which implies a favorable political environment 

for judicial independence.   

 However, the judiciary had suffered severely from various legislative and 

government attacks. The National Assembly delayed passing bills to create the Supreme 

Administrative Court (SAC) and the Supreme Court of Cassation (SCC) until 1994, while 

the Council of Ministers rejected submitting a budget request from the Supreme Judicial 

Council (SJC) to the National Assembly for approval (Melone 1997). In 1995, while the 

Ministry of Finance claimed that the Ministry of Justice rather than the SJC should manage 

the SJC’s administrative work, including budgetary issues, the Prosecutor General referred 

the BCC to examine the constitutionality of the National Budget Act, which allows the SJC 

to have a budgetary authority independent from the government (Melone 1997, 283). The 

most threatening action against the judiciary was the Judiciary Act, which the National 

                                                 
77 In 1990, Zhelev was elected as a president by the Constitutional Assembly. Then, in 1992, he won the presidential election in a post-

communist Bulgaria and served his presidency until 1997.   
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Assembly passed in 1994. The law required a minimum of five-year prior judicial 

experience for all high-rank positions in the judicial system. It was intended to dismiss 

anti-government liberal judges and prosecutors including the chief justice of the Supreme 

Court of Cassation because they had not served in the judicial system under the communist 

regime (Melone 1997). 

 Upon the legislative and executive attacks attempting to make the judiciary 

impotent to challenge the BSP-led government, the BCC fought hard for judicial 

independence while cooperating with President Zhelev.78 The BCC made decisions in both 

SJC cases in favor of the SJC’s budgetary authority which eventually supported 

independence and autonomy of the judiciary. President Zhelev petitioned the BCC to 

clarify the constitutionality of the 1994 Judiciary Act. The BCC ruled that the Act is 

unconstitutional. In 1995, the BCC under the leadership of chief justice Assen Manov, 

ruled six new laws passed by the socialist parliament as unconstitutional. In July 1996, the 

BCC ruled against the BSP-led socialist government again, explaining that the National 

Assembly’s attempts to annul the SJC’s appointments of SCC and SAC chief justices are 

beyond its constitutional power (Melone 1997, 285; Freedom House 1998; 1999; 2000).79    

 Decisions by the BCC in its early age reveal that the court was not reluctant to fight 

for judicial power and independence, and as a result, there was a significant enhancement 

in de facto judicial independence during the first few years after the transition. However, 

the growth of de facto judicial independence did not last long.  

                                                 
78 As an effort to check the BSP-led government and parliament, President Zhelev used the BCC’s judicial review effectively. Melone 

(1997, 284) even describes that “the president’s most potent weapon against the socialists was the use of his constitutional right to 
petition the Constitutional Court asking it to declare parliamentary acts unconstitutional.” 
79 In June 1996, the SJC named chief justices of the SCC and SAC, the two top judicial institutions which were not yet established 

because of the National Assembly’s delay in passing laws on regulating the establishment and operation of the two courts. President 
Zhelev signed decrees accepting the nominations, while the government rejected to sign the decrees and the National Assembly enacted 

a resolution to nullify the appointments (Melone 1997, 285). 
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The BCC judges themselves became sharply separated by ideology and 

partisanship (Hanretty 2014). The Constitution Article 147 allocates the BCC seats equally 

to the three branches. 80 The president, the National Assembly, and the judiciary—a joint 

meeting of the judges of the Supreme Court of Cassation and the Supreme Administrative 

Court—each elect one-third of the BCC (i.e., four judges each). However, due to the 

political circumstances that the National Assembly and the president have been controlled 

by different parties for most of the post-transition period, the appointment procedure turned 

the BCC into “an additional legislative chamber” (Hanretty 2014) with a strong ideological 

and partisan cleavage between left-wing and rights-wing judges.  

 

2. INGOs and the Formation of Civil Society in Bulgaria 

In many post-communist regimes in the Eastern and Central European countries, 

CSOs were “mushroomed” during their transitions. External actors, including the EU, 

foreign governments, IOs, and INGOs put extensive resources and efforts to fertilize the 

growth of CSOs and to facilitate reforms and policy changes for consolidation of 

democratic transitions. However, the impact of these outside efforts varied substantially, 

depending on political and sociocultural environments of recipient states and leverages of 

                                                 
80 CONSTITUTION Article 147. 

1. The Constitutional Court shall consist of 12 judges, one-third of whom shall be elected by the National 

Assembly, one-third shall be appointed by the President, and one-third shall be elected by a joint meeting of 
the judges of the Supreme Court of Cassation and the Supreme Administrative Court. 

2.  The judges of the Constitutional Court shall be elected or appointed for a period of nine years and shall not be 

eligible for re-election or 
re-appointment. The make-up of the Constitutional Court shall be renewed every three years from each quota, 

in a rotation order established by law. 

3. The judges of the Constitutional Court shall be lawyers of high professional and moral integrity and with at 
least fifteen years of professional experience 

4. The judges of the Constitutional Court shall elect by secret ballot a Chairman of the Court for a period of three 

years 
5. The status of a judge of the Constitutional Court shall be incompatible with a representative mandate, or any 

state or public post, or membership in a political party or trade union, or with the practicing of a free, 

commercial, or any other paid occupation. 
6. A judge of the Constitutional Court shall enjoy the same immunity as a Member of the National Assembly. 
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involved foreign actors. Vis-à-vis other external players such as foreign governments and 

IOs, INGOs have had the least leverage and impact on inducing target governments to 

change their policy (Cooley 2003, 26).  

 However, INGOs may have been more contributive to fertilizing civil society in 

these post-communist states. During the transitional period, hundreds of INGOs in Western 

democracies enthusiastically ran into the region, putting billions of dollars into supporting 

and/or organizing domestic CSOs. For instance, support from foreign donors including the 

Open Society Institute81, USAID, and the Ford Foundation for clinical legal education 

effectively fertilized public interest litigations and facilitated the growth of progressive 

legal professionals (Carothers 2006, 173).   

Thanks to the vast inflows of money from foreign donors, like other Central and 

Eastern European countries, the embryonic civil society in Bulgaria was “composed 

predominantly of new NGOs, most of which have Western partners or rely on Western 

funding” (Cooley 2003, 27). However, compared with successes of various rule-of-law 

initiatives aimed at promoting judicial independence in other post-communist states, 

including Czech Republic, Estonia, and Hungary, more INGO density and involvements 

in Bulgaria hardly resulted in a significant improvement of de facto judicial independence.  

 

3. Fragile CSOs: Quantitative Growth without Qualitative Empowerment  

Since the transition in 1991, the number of CSOs in Bulgaria has rapidly increased, 

largely thanks to the support from foreign donors, including INGOs (Deacon and Stubbs 

2007).The measurement of civil society’s freedom and independence from government 

                                                 
81 The Open Society Institute (former Soros Foundation) and its affiliated and the German Marshall Fund are “two primary and important 

contributors to public interest litigations in Eastern Europe (Carothers 2006). 
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control also indicates the presence of a robust civil society in post-communist Bulgaria. 

More specifically, as explained in Chapter Four, I use the CCP’s CCSI variable as a proxy 

for the presence and strength of civil society within a country. The proxy measurement is 

estimated by assessing how far CSOs are independent and free from governmental controls 

and repressions.  

Therefore, despite the high level of the CCSI variable, it is possible that its impact 

on promoting de facto judicial independence can be much weaker than my regrssion 

models anticipate if civil society is not functioning well because of its inability in actual 

practice or if ordinary people and CSOs do not go to the courts. The gaps between nominal 

conditions and actual practice are not new. For instance, Malaysia is a liberal democracy 

with judicial independence in its constitution. Yet, due to strong prime ministers, 

Malaysian Superior Courts have rarely made rulings against its government (Tate and 

Vallinder 1995).  

In Bulgaria, the actual strength and influence of local NGOs and civil society have 

been weaker than its appearance, largely for two reasons. First, the massive support from 

INGOs successfully contributed to a mushroom increase only in the quantity of CSOs but 

was not conducive to an empowerment of civil society strength. As Golub well points out, 

INGOs should recognize the needs and priorities of building up civil society if governments 

and ruling regimes are to become accountable (Golub 2006, 163). However, many foreign 

donors, including development agencies, have put more resources into building up legal 

institutions and equipment on the supply side rather than supporting the underrepresented, 

impoverished people to fortify their awareness and legal capacities. This external support 

had been hardly conducive to enhancing CSO’s strength and capability. For instance, 
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various INGOs based in London, Paris, Berlin, etc. have invested tremendous amounts of 

money in residential institutions for children with disabilities. Their donations paid for toys, 

clothes, shoes, furniture, and other equipment for children in the institutions. However, 

they did not pay attention to the importance of the people who run the institutions. As a 

result, most of these materialistic investments were gone within a few years with little 

contributions to an improvement in actual practice for the rights of children with disabilities 

(Rasell and Iarskaia-Smirnova 2014). Various INGO activists confirm similar issues in 

Bulgaria and other states. For instance, Joseph Schull, who was a former deputy director 

for the Ford Foundation’s Russia and Eastern Europe program back in the late 1990s admits 

their mistakes as: “to believe that a project could be entrusted to an organization that did 

not understand or own it fully. In retrospect, we should have understood that the protracted 

planning process, and the need for continuous involvement by Foundation staff to move it 

forward, was merely a symptom of the project’s inappropriateness.” (an interview quotes 

from McClyment and Golub 2000, 245).  

Furthermore, while many experienced experts were excluded from working with 

INGOs because of their language barriers (i.e.,, they hardly spoke English), many others 

viewed Western INGOs as “externally imposed phenomena that heralded a new wave of 

imperialism” (Pearce 2004), and a threat to “the development of indigenous civil society” 

(Taylor et al. 2009, 11).82  They were the main issues, among others, that hampered strong 

bonds between INGOs and CSOs.   

Second, CSOs, which are a pathway for INGOs to promote de facto judicial 

independence, played a limited role in building up a support structure for legitimacy and 

                                                 
82 Colley also explains that “a widespread perception exists in many of the post-Communist states that Western assistance was designed 

more for the benefit of supporting Western NGOs than for actually helping targeted countries” (Colley 2003, 28). 
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autonomy of the BCC’s rulings. One of the critical issues that undermined CSOs’ strength 

was derived from their experiences under the communist regime. During the communist 

regime, Bulgarian civil society was dominated by mass membership associations with 

strong governmental influence. Memory and legacy of the compulsory state-led mass 

membership associations have been a major issue undermining Bulgarian civil society even 

after the transition. Talyor and others (2009, 18-19) point out that the ‘old’ NGOs – “the 

successors of the mass organizations of the communist era” with compulsory membership 

– are still under strong control and influence by the state. Not just the ‘old’ NGOs but also 

many of new local NGOs were staffed with people who used to work in the old system 

(Rasell and Isrskaia-Smirnova 2014). In addition, during the early post-communist era, 

corruption among not just governmental officials but also staff of NGOs severely tainted 

and demoralized the whole civil society’s dignity and capability.   

 As such, the nascent civil society in Bulgaria remained fragile and emergent, 

despite institutional transformation and reforms for freer CSOs (see Taylor et al. 2009).  

 

4. Lack of Direct Access by Ordinary Citizen 

 

Constitution Article 150.  

1. The Constitutional Court shall act on an initiative from not fewer than 

one-fifth of all Members of the National Assembly, the President, the 

Council of Ministers, the Supreme Court of Cassation, the Supreme 

Administrative Court or the Prosecutor General. A challenge to 

competence pursuant to para 1 item 3 of the preceding Article may 

further be filed by a municipal council. 
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2. Should it find a discrepancy between law and the Constitution, the 

Supreme Court of Cassation or the Supreme Administrative Court shall 

suspend the proceedings on a case and shall refer the matter to the 

Constitutional Court. 

3. (new, SG 27/06) The Ombudsman may approach the Constitutional 

Court with a request for declaring as unconstitutional a law which 

infringes human rights and freedoms. 

 

As the 1991 Constitution Articles 150 (1) and 150 (2) explicitly state, rights to 

request the BCC for a judicial review are strictly limited to governmental apparatus 

including the president and the National Assembly. Even lower courts are not eligible to 

refer issues in their cases to the BCC a judicial review. Only the Supreme Court of 

Cassation and the Supreme Administrative Court can request for a judicial review. 

Ordinary citizens are not allowed to file a petition or a constitutional complaint for judicial 

review, even when their fundamental human rights and constitutional rights are violated. 

Later in 2006, a constitutional amendment finally allowed the National Ombudsman to 

petition for a judicial review at the BCC (Constitution Article 150 (3)).83  

As South African law CSOs and legal aid clinics illustrate, CSOs help victims of 

rights abuses by providing information, legal advice, and financial support. They often 

promote extensive campaigns and movements. Their “strategic litigation” or “planned 

                                                 
83 National Ombudsman is an independent constitutional body who aims to protect public interests and fundamental rights of people. A 
ombudsman is elected by the National Assembly and serves for five years.  The 2006 Constitution introduced the national ombudsman 

in its Article 91a as follows:  

Article 91a. (new, SG 27/06)  
1. The National Assembly shall elect an Ombudsman, who shall defend the rights and freedoms of the citizens. 

2. The powers and activities of the Ombudsman shall be regulated by a law. 

It is also very interesting that de facto judicial independence in Bulgaria has shown rapid and significant increase since the Ombudsman 
section (Constitution Article 150 section 3) was introduced in 2006 Constitution (from 0.5695 in 2006 to .6518 in 2010), while there 

was no change in civil society organization strength and little increase in INGO density. However, impact of the Ombudsman on judicial 

independence needs to be investigated more carefully, as Bulgaria became a EU member state as of 1 January 2007.  
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litigation” also help the courts to have the opportunity to discuss critical issues (Wilson 

2009, 75). Meanwhile, the highest courts prudentially and strategically make decisions 

(including not to review some cases) for their judicial power and survival. Their decisions 

on rights advocating cases, especially in those that were filed by nongovernmental 

plaintiffs, are critical for de facto judicial independence. Therefore, impacts of the efforts 

by CSOs and the courts themselves for a consolidation of judicial independence can 

significantly vary, depending on whether individual victims and ordinary citizens can refer 

a case for judicial review to the highest court.  

In contrast to the South African Constitutional Court, there is no direct accessibility 

(e.g., a constitutional complaint) for ordinary citizens to constitutional review. The lack of 

direct access is one of the largest obstacles that hampered CSOs’ participation and 

contributions to a more robust judicial independence as well as better human rights practice 

in Bulgaria.  

In Bulgaria, still, various CSOs and even INGOs have supported victims of human 

rights abuse to use judicial procedures to resolve their issues. For instance, in cooperation 

with the Helsinki Commission in Bulgaria, the Mental Salient Advocacy Center in 

Budapest (hereinafter MDAC)—a Budapest-based INGO focusing on disability issues— 

has supported multiple lawsuits in Bulgaria at local levels including Association 

Chovecolubie, Z.T., M.T. and V.I. case at the Commission for Protection Against 

Discrimination in Sofia, and Rusi Stanev case at Blagoevgrad Regional Court.84 If there is 

a direct access to constitutional review by individuals, then, MDAC would have supported 

persons with disabilities to petition constitutional complaints to the BCC, which in turn, 

                                                 
84 to release the plaintiff from guardianship even after the ECtHR’s decision 



164 

 

may provide opportunities to the court to make decisions to raise its authority and 

legitimacy.   

Instead, the MDAC supported and represented various Bulgarian victims to file 

complaints to the European Court of Human Rights. For instance, in Stankov v. Bulgaria 

(Application No. 25820/07), MDAC and other INGOs (the European Disability Forum 

(EDF), the European Network of (ex)-Users and Survivors of Psychiatry (ENUSP), and 

the World Network of Users and Survivors of Psychiatry (WNUSP)) supported and 

intervened (as a third party) to Mr. Stankov’s complaint accusing the Bulgarian 

government of violating the Article 5 of the ECHR (relating to deprivation of liberty), as 

he was sent to a social care institution against his will. (MDAC 2007; 2013; see also 

Ivanova v. Bulgaria (Application No. 57138/08); Lazarovi v. Bulgaria (Application No. 

26874/08; Vakarelski v. Bulgaria (Application No. 20312/08); Kepenerov v. Bulgaria 

(29369/98).85 

These cases at the ECtHR is the organization’s efforts to use ‘strategic litigations’ 

to achieve and advance their human rights goals at both transnational and domestic courts. 

It chooses test cases with strategic values, as it aims to “provoke full and effective domestic 

implementation of international human rights law, resulting in changes for many more 

people than the individual litigants in the cases” (MDAC 2013, 4), 

Strategic litigations at transnational or regional courts (such as IAHRC, ECtHR, or 

even UNHCR) is an effective mean to pressure repressive governments to stop human 

rights abuse and change their policy, depending on how vulnerable or responsive the 

governments are to the decisions and to what extents domestic courts respect the rulings.  

                                                 
85 Judgments and Decisions by the ECtHR are accessible at https://hudoc.echr.coe.int/eng#{"itemid":["001-177698"]}  

https://hudoc.echr.coe.int/eng#{"itemid":["001-177698"]}
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However, it is less likely that the INGO activities at transitional courts can have a 

significant influence on judicial independence from a state. Rather, a direct access to 

judicial review would be a stronger means to project demand-side pressures from INGOs 

and CSOs for consolidation of judicial independence.  

 

 

 

Conclusion  

This chapter examined the causal mechanism of how INGOs can be conducive to 

enhance and consolidate de facto judicial independence in transitional states. As Golub 

(2006, 180) puts it, “activists and sophisticated civil society certainly facilitates both grass 

roots and national legal empowerment initiatives” in South Africa. Thanks to the strong 

bonds from transnational advocacy coalitions against the racist apartheid regime, abundant 

support from INGOs effectively empowered South African CSOs, especially in the legal 

area. Both in the pre- and post-apartheid eras, CSOs have vigorously relied on judicial 

procedures to improve human rights of the marginalized victims and alter governmental 

rights-abusing policy. Introduction of direct access to judicial review (i.e., constitutional 

complaint) enhanced the importance of civil society at the Constitutional Court of South 

Africa. A politically self-restraining, yet rights-driven Constitutional Court did not hesitate 

to make rulings against the government when it comes to human rights issues. As such, 

despite the shrunk political space for judicial discretion due to the strong ANC legislature 

and government, INGOs were conducive to the improvement in de facto judicial 

independence in South Africa, even after the transition.  
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 In contrast, in Bulgaria, strong support from INGOs was hardly conducive to a 

consolidation of judicial independence. Their support fertilized and blossomed Bulgarian 

civil society during the transitional period. However, the rapid growth in the number of 

CSOs hardly led to an empowerment of Bulgarian civil society, partly because of the 

hollow connectedness and interactions between INGO donors and CSO recipients and 

partly because of the legacy from the communist period in the social sector. An institutional 

arrangement that does not allow direct access by individual to judicial review also 

undermined the impact of CSOs at the BCC.    

A comparison of South African and Bulgarian cases reveals that INGOs are more 

likely to promote judicial independence indirectly through empowering civil society in a 

state. If INGOs project their influences directly onto the highest courts, then strong INGO 

involvement in Bulgaria should have shown similarly significant impacts on judicial 

independence in the country, as in South Africa.  

The extent to which INGO density and commitments enhance judicial 

independence may appear to be weaker as a civil society becomes stronger because the 

extent to which INGO support and involvements empower a civil society in a state is likely 

to be greater when a civil society is emergent while weaker in a mature and robust civil 

society. However, INGOs are less likely to have an outcome of significant enhancement in 

judicial independence, if there is no civil society. A comparison of South African and 

Bulgarian cases reveals that INGOs with strong connectivity and tight cooperation with 

local CSOs can be conducive to a consolidation of de facto judicial independence at 

domestic level.    
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Chapter 8. Role of Civil Society: South Korean Case 

 

 
Chapter Seven explains that the impact of INGOs on consolidating de facto judicial 

independence is through an indirect pathway of empowering domestic CSOs. In South 

Africa, a high level of INGOs effectively empowered CSOs, especially in the legal area, 

and those CSOs successfully provided its highest courts (i.e., the Supreme Court during 

the apartheid regime, and the Constitutional Court of South Africa in the post-apartheid 

governments) opportunities to make decisions on significant issues while building up a 

strong support structure for legitimacy and enforcement of the decisions by the judiciary. 

On the Contrary, in Bulgaria, strong support from INGOs contributed to a growth of CSOs 

only in numbers. Due to the country’s historical legacy in the third sector and the lack of 

direct accessibility to constitutional review, Bulgarian CSOs were not effectively 

empowered by the strong support from outside, nor did they successfully establish a 

domestic support structure for judicial independence.  

 While the findings reveal a conditional impact of INGOs on judicial independence 

by fertilizing a support structure at the domestic level, it is still not clear how and under 

what conditions global and domestic demands for judicial independence moderate, instead 

of intensifying, their impacts on each other. Therefore, this chapter conducts an in-depth 

case study of the evolution of a constitutional review, especially by the Constitutional 

Court of Korea, to clarify how an endogenous empowerment of a civil society can moderate 

the impact of INGOs on consolidating judicial independence in a transitional democracy.    
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CSOs and Consolidation of Judicial Independence 

 

Figure 22. Evolution of Judicial Independence in South Korea 

 

 

 

Prior literature finds that political competition (in terms of fragmented shares of the 

legislature among political parties) promotes judicial autonomy (Ginsburg 2003; Hirschl 

2004; Leiras, Tuñón, and Giraudy 2014). For instance, Hirschl (2004) attempts to identify 

why and how judicial power and constitutionalism have explosively spread in the world. 

Examining adoptions of judicial review in many states including Canada, Israel, New 

Zealand, and South Africa, Hirschl (2004) argues that neoliberal political elites who were 

afraid of losing their power preferred to preserve their political hegemony and voices by 

granting a power of judicial review to an independent judiciary, while economic elites 
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wanted to include basic rights clauses in a new constitution in a belief that it would enhance 

the laissez-faire agenda. He also asserts that the rise of judicial review in the world is an 

outcome of a power coalition among judicial, political, and economic elites (HIrschl 2004).  

Leiras, Tunon, and Giraudy (2014) explain that political fragmentation and political 

turnover are two mechanisms by which political competition affects judicial autonomy. 

They argue that, if political power is concentrated, then judicial autonomy can be protected 

only when political elites expect a turnover. On the other hand, a fragmentation of political 

power can promote judicial autonomy only when a turnover seems unlikely.  

However, this approach hardly works for the KCC case. During the negotiation for 

a constitutional rewriting that included the establishment of the KCC, political power was 

fragmented among major political parties and no one could be certain whether a turnover 

of the executive would occur in the upcoming presidential election. In the first general 

election after democratization in 1987, the opposition parties won more than half of the 

National Assembly. As such, the political configuration right after the 1987 

democratization was fragmented. However, as Figure 22 shows, the political configuration 

was rapidly concentrated in 1989. Because of the “three-party merge” in December 1989, 

there was a significant shift in the political configuration among parties. The new 

Democratic Liberal Party (Minju Jayoo Party: hereinafter DLP) became the majority and 

ruling party, securing a super-majority in the National Assembly, while the chance of  

opposition party leader Kim Dae Jung86 winning in the next presidential election became 

even more uncertain. As a result, until 1992, the political configuration in South Korea was 

strongly concentrated on the ruling regime. The newly established KCC began to work 

                                                 
86 Please note that family names come first for Korean names in this research. 
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under this situation.87 Many, including political insurance models, explain that it is hard 

for the judiciary to enhance its judicial power when political power is concentrated as it 

was in South Korea from 1989 to 1992. Yet, as Figure 22 shows, de facto judicial 

independence consistently increased during the period even under the concentrated 

political configuration.  

 

Historical Background of 1987 Constitutional Amendments 

 The 1980 Constitution that was written by an authoritarian military regime 

attempted to enhance its legitimacy by adopting some democratic principles and basic 

human rights clauses but without any intention for actual changes in practice 

(Constitutional Court of Korea 2010). Yet in terms of judicial independence, the 1980 

Constitution retained the Constitutional Committee system created under the 1972 

Constitution. 88  More specifically, chapter six of the 1980 Constitution regulated the 

jurisprudence of the Constitutional Court. Article 112 section 1 states that the 

Constitutional Committee has the authority to make decisions on (1) constitutionality of a 

law upon a request from a court, (2) an impeachment, and (3) a party dissolution. However, 

the Constitutional Committee Act (Law No. 3551) explicitly states that only the Supreme 

Court can request to the Constitutional Committee for a review of the constitutionality of 

a law, and only when more than two-thirds of the Supreme Court justices agree to the 

request (the Constitutional Committee Act Article 15).     

                                                 
87 The KCC law was passed on September 1, 1988. Yet, the court was not able to operate until 1989. It even did not have a building 

until 1989 (KCC 2010).  
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 However, in the 1985 general election, the New Korea Democratic Party (NKDP 

or Shinhan Minju Party) became the largest opposition party with 67 out of 276 seats in 

the National Assembly (National Assembly of Korea 2017).89 After its unexpectedly strong 

rise in the election, the NKDP explicitly declared that it would concentrate on bringing 

about a constitutional amendment for a direct electoral system for the presidency. Lee Min 

Woo, then the party leader of NKDP announced that “the constitutional rewriting that our 

party aims to achieve is specifically a constitutional amendment for a direct presidential 

election system that was a national consensus after the 10.26 incident but violently took 

away by the Chun Doo Hwan authoritarian regime’s political upheaval on May 17. This is 

an effort to restore what had been stolen despite the national consensus, and to fulfil 

people’s strong desire that was reconfirmed in the general election.” (M. Lee 1985, 164-

172; Donga Ilbo 1987, 716). The NKDP and other opposition parties claimed that a direct 

presidential election was the only way for a power transition to a democratic government 

(Korean Christian Society Issue Research Institute (Hankook Gidokgyo Sahoe Munje 

Yeongoowon: hereinafter KCSIRI) 1986, 13).  

 Meanwhile, more progressive organizations and movements including Min Tong 

Ryun (Movements’ Coalition for Democracy, Reunification, and the People), Min Chung 

Ryun (Young Generation’s Coalition for Democratization), and other labor and student 

organizations argued that the authoritarian regime should step down and a new constitution 

that secures people’s rights to live should be written (see KCSIRI 1986).  

                                                 
89 Then the majority party – Democratic Justice Party (hereinafter DJP) won 148 seats out of 276 seats (The National Assembly of 

Republic of Korea website). The National Assembly of Republic of Korea website provides information on results of general elections 
and composition of the Assembly since its beginning in 1950.  

  (www.assembly.go.kr/views/cms/assm/assembly/asshistory/asshistory0103.jsp, lastly accessed 22 May 2017). 
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 In the summer of 1986, however, the authoritarian regime, which was inclined 

against a constitutional amendment announced its proposal for a constitutional amendment, 

arguing for a transformation to a parliamentary government system (Donga Ilbo 1987, 677). 

The government formed the Special Committee on a Constitutional Amendment and began 

negotiations with opposition groups to change the electoral system and make other 

modifications to the constitution. Many understood that the regime’s proposal was 

designed to fragment the opposition parties and organizations while enhancing its own 

political position and leverage in the constitutional amendment discourse (see Ha 2008).   

 For some time, the regime’s efforts appeared to be successful. On December 24,   

1986, Lee Min Woo suggested to the Chun regime that it was possible to give up its strong 

demands for a constitutional rewriting for a direct presidential election system, if the 

regime accepted some democratic concessions, including freedom of the press, amnesty 

for political prisoners, and revision of the general election laws. The Lee Min Woo 

Proposal, however, rapidly drew strong resistances and criticisms within his own party and 

was withdrawn (Yang 2002).    

 On April 13, 1987, President Chun Doo Hwan shocked the country by declaring 

that the regime would keep the current constitution as it was, and thus all talk about a 

constitutional revision should be suspended (Chun 1987, April 13).90 It was a clear message 

of rejection of the people’s desire for constitutional changes. He claimed that since the 

opposition parties had rejected his proposal for a parliamentary government system, he had 

no choice but to maintain the current constitution (Donga Ilbo 1987b, April 13). The 

                                                 
90 A full video clip of the special statement by President Chun Doo Hwan broadcasted to the nation on 13 April 1987 is accessible at 

(www.ehistory.go.kr/page/pop/movie_pop.jsp?srcgbn=KV&mediaid=2283&mediadtl=9140&gbn=DT&quality=W). Lastly accessed 

on 26 May 2017. The length of the video clip is 14:56 minutes.  
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declaration triggered vigorous resistance from opposition parties and CSOs. Kim Young 

Sam and Kim Dae Joong, the two most prominent politicians in the opposition party 

(NKDP) left the party with many other fellow National Assemblymen and established a 

new opposition party named the Reunification Democratic Party (RDP; Tongil Minju Party) 

on May 1, 198791, so that they could raise their voices against the regime more vigorously. 

The furor against the regime even intensified when the Catholic Priests Association for 

Justice (Chunjoogyo Jungeui Koohyun Junkook Sajedan: hereinafter CPAJ) held a press 

conference in May 18, 1987, and announced that Park Jong Chul, a college student, had 

been killed while being tortured by the police and that the regime had tried to cover up his 

death (CPAJ 1987).92  

 On May 27, 1987, various CSOs gathered together to establish the People’s 

Movement for Democratic Constitutions (Minju Hunbeob Jangchi Kookmin Woondong 

Bonbu: hereinafter Kook Bon) to maximize their mobilization capability and to promote 

nation-wide demonstrations. In a statement declaring its establishment, Kook Bon made it 

clear that its main goals were a peaceful power transition and a constitutional amendment 

for the direct presidential electoral system (Constitutional Court of Korea 2008, 138). Their 

statement read that “A constitutional amendment for democracy is beyond the range of 

certain individuals’ or parties’ interests. It is what all the South Korean people desires. The 

public revealed their strong demands for democratic constitutions as an essential means for 

a successful democratization. It is the starting point and a key proposition for 

                                                 
91 However, Kim Dae Joong leaves the RDP after five months (October 26, 1987), as he and Kim Young Sam fails to negotiate who 

should be the presidential candidate of the RDP (“The History of 45-year-long Opposition Party Ends in Just 35 minutes” 1990, January 

30).   
92 A scanned version of the original statement document is accessible at Korea Democracy Foundation’s open archives website: 

(http://archives.kdemo.or.kr/isad/view/00055793). Lastly accessed on 26 May 2017.  
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democratization.” (the People’s Movement for Democratic Constitutions 198793; People’s 

Committee for the 10th Anniversary of the June Struggle 1997). 

 Finally, on June 29, 1987, the ruling party leader Roh Tae Woo declared that the 

regime accepted the strong demands of the people for a constitutional amendment for a 

direct presidential electoral system and a peaceful power transition would take place in 

February 1988. Roh also promised other liberalization changes including freedom of labor, 

freedom of the press, resumption of local government elections, etc.  

 On July 24, a month after Roh’s June 29 Declaration, the Democratic Justice Party 

(Minju Jungeui Party: hereinafter DJP: led by Roh Tae Woo), then the ruling party, agreed 

with the largest opposition party (i.e., Minju party) to form a joint task force team so 

called—“Eight People’s Political Meetings”—to negotiate the details of the constitutional 

amendment (Constitutional Court of Korea 2010, 43). The group wrote a proposal for a 

constitutional amendment, mainly focusing on a direct electoral system for the presidency 

("Acceptance of People’s Rights to Constitutional Amendment” Kookmin Ilbo July 20, 

1987). The proposal was confirmed in a national referendum on October 27 and became 

effective as of October 29, 1987.   

 Many of the amendments, however, were the results of “political compromises 

without apparent rationale” (Ginsburg 2003, 4). For instance, Ginsburg explains that the 

five-year term of the Presidency appears to be the result of a random choice (Ginsburg 

2003, 18). Yet he (Ginsburg 2003, 215-217) explains that the DJP won the constitutional 

bargaining since it succeeded in adopting a simple plurality to decide the upcoming 

presidential elections. More important, the DJP successfully convinced the opposition 

                                                 
93 A scanned version of the original declaration statement document is accessible at Korea Democracy Foundation’s open archives 

website: archives.kdemo.or.kr/isad/view/00098446. Lastly accessed on 26 May 2017. 
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party to withdraw its strong proposal for a vice-presidency. As there was a deep cleavage 

between the Sangdo-dong faction (led by Kim Young sam) and the Dongkyo-dong faction 

(led by Kim Dae Joong), the failure to introduce a vice presidency eventually caused a 

break-down of the opposition party. Therefore, Ginsburg (2003) argues, since none of the 

three presidential candidates was not able to predict his own victory in the upcoming 

presidential election, all three major political groups agreed to establish an independent 

judiciary as political insurance “to ensure that the [constitutional] bargain is kept by the 

other protagonists” (Ginsburg 2003, 215).  

 However, whether political leaders of the ruling regime including Roh Tae Woo 

wanted an independent judiciary as political insurance is still unclear. Further research 

reveals that both the DJP and the RDP put the issue of a constitutional review by an 

independent judiciary on the table before they settled on the rejection of a vice president 

system. In addition, it was the opposition party and the Kook Bon that strongly demanded 

to empower judicial independence. In fact, establishing an independent judiciary with the  

power to check and balance the asymmetrically strong power of a super-presidency had 

been one of the key demands that opposition groups including RDP, activists, CSOs, etc. 

had been pushing for. More important, as the next sections illustrate, even within the ruling 

party, many Assemblymen preferred and suggested enhancing judicial independence and 

building up a new independent court for judicial review in 1985 and 1986, when little 

anticipated that a democratic transition and a subsequent turnover of political power were 

eminent.  

 As such, it is still unclear if the ruling regime wanted to establish the KCC as an 

insurance tool to voice against a future government in case it lost control over the country. 
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On the contrary, as following sections illustrate, evidence reveals that the DJP agreed to 

the establishment of the KCC to assure the strong demands for judicial independence from 

the opposition parties and civil groups while expecting that the infant KCC would be an 

ineffective parchment institution.  

 

Establishment of the KCC  

The new 1987 constitution, in Chapter VI, states that the newly established KCC 

has the power of judicial review as below:   

 

(Korea’s) Constitution Chapter VI: The Constitutional Court [October 29, 

1987] 

Article 111 

(1) The Constitutional Court shall have jurisdiction over the following 

matters: 

1. The constitutionality of a law upon the request of the courts; 

2. Impeachment; 

3. Dissolution of a political party; 

4. Competence disputes between State agencies, between State 

agencies and local governments, and between local governments; 

and 

5. Constitutional complaint as prescribed by Act. 

(2) The Constitutional Court shall be composed of nine Justices qualified 

to be court judges, and they shall be appointed by the President.  

(3) Among the Justices referred to in paragraph (2), three shall be appointed 

from persons selected by the National Assembly, and three shall be 

appointed from persons nominated by the Chief Justice of the Supreme 

Court. 
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(4) The president of the Constitutional Court shall be appointed by the 

President from among the Justices with the consent of the National 

Assembly.  

 

Article 112 

(1) The term of office of the Justices of the Constitutional Court shall be six 

years and they may be reappointed under the conditions as prescribed 

by Act. 

(2) The Justices of the Constitutional Court shall not join any political party, 

nor shall they participate in political activities. 

(3) No Justices of the Constitutional Court shall be expelled from office 

except by impeachment or a sentence of imprisonment without prison 

labor or heavier punishment.  

 

Article 113 

(1) When the Constitutional Court makes a decision on the constitutionality 

of a law, a decision of impeachment, a decision of dissolution of a 

political party, or an affirmative decision regarding the constitutional 

complaint, the concurrence of six Justices or more shall be required. 

(2) The Constitutional Court may establish regulations relating to its 

proceedings and internal discipline and regulations on administrative 

matters within the limits of Act. 

(3) The organization, function, and other necessary matters of the 

Constitutional Court shall be determined by Act.  

  

The Constitutional Court Act was declared by Law No. 4016 and became effective 

as of September 1, 1988.94 As stated in the Constitution, three KCC justices (out of nine) 

shall be appointed by the President, three shall be appointed by the Chief Justice of the 

                                                 
94 Article 1 (Purpose) makes it clear that the Act aims to “provide matters necessary for the organization and administration of the 

Constitutional Court and its adjudication procedure.” 
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Supreme Court, and three shall be appointed by the National Assembly. After long debates, 

the major political parties agreed that each of the three largest political parties should 

recommend and appoint one justice, respectively, for the three seats assigned to the 

National Assembly. In 1988, the ruling party, DJP, nominated Han Byung Chae, a four-

time Congressman who had served as a judge before his time in the National Assembly. 

The Reunification Democratic Party (RDP; Tongil Minju Party; led by Kim Young Sam) 

picked lawyer Kim Jin Woo as one of the first KCC justices. The Party for Peace and 

Democracy (PPD: Pyonghwa Minju Party; led by Kim Dae Jung) chose lawyer Byun Jung 

Soo, a human rights lawyer of the Korean Bar Association (Constitutional Court of Korea 

2008, 165-166; Lee B 2009).  

 

The KCC as an Empty Promise  

Prior research based on the political insurance perspective explains that the political 

elites of the day wanted to have an independent judiciary in the belief that the KCC would 

check and balance the upcoming administration if the opposition party were to win the 

presidential election. However, the reason why political leaders in the ruling regime agreed 

to establish a new KCC and grant the power of judicial review to this infant institution is 

still unclear.  

Many political insurance models assume that an independent judiciary would be an 

effective constraint against the future regime, or at least that is what the preexisting power 

elites expected when they decided to empower the independent judiciary. However, various 

documents relating to the establishment of the KCC reveal that the political power elites in 

the executive and legislative branches, including President Roh Tae Woo expected that the 
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newly-establishing KCC would be an ineffective or even useless institution, just like the 

judicial review committee in the earlier regime, and that is why they willingly agreed to 

establish the KCC and grant power of judicial review to the Court (Constitutional Court of 

Korea 2008, 137-138).  

The demands for judicial independence were strong among opposition political 

parties and civil groups even before the 1987 democratization. Lawyers spoke out for 

judicial independence even at DJP meetings (“Overcome the Crisis through Parliamentary 

System: Seek for Common Interests” Kyunghyang Shinmun 28 January 1987). After the 

June 1987 Democratization Movement, many legal experts and activists raised their voices 

for judicial independence and the KCC. Various constitutional law professors including 

Kim Chul Soo (Seoul National University), Huh Young (Yonsei University) urged in their 

commentaries in major newspapers that a new constitution should grant judicial review not 

to the Supreme Court but to a new constitutional court (Huh 1987; C. Kim 1987).  

During the discussions for constitutional amendments under the Chun authoritarian 

regime, majority party leaders admitted that judicial independence should be enhanced 

while presidential power should be weakened. More interestingly, the ruling regime wanted 

to transform South Korea’s political system from a presidential system to a parliamentary 

system. A number of National Assembly members began to mention the possibility of 

establishing the KCC as a part of their efforts to adopt a parliamentary system.95 At a 

meeting of DJP’s special committee for constitutions, Shin Do Sung, a former minister of 

the Reunification, suggested that the government should benchmark the constitutions of 

                                                 
95 Opposition parties strongly criticized the DJP’s plan for a parliamentary system (Lee Nak Yeon et al. “Fights over Parliamentary 

System v. Direct Presidential Election System” Donga Ilbo. 1986. October 9. Page 3).  
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West Germany and Japan if it decides to transform to a parliamentary system. National 

Assemblyman Hyun Hong Joo backed up Shin’s opinion by saying that “even high-ranking 

figures of the US State Department suggested a parliamentary government system is more 

suitable for South Korea” ("Discussions at the DJP’s Special Committee of Constitutions: 

Needs for Introspection of Our Constitutional History” Kyunghyang Shinmun June 20, 

1986). Furthermore, even many of the majority party elites agreed to improve judicial 

independence by granting the power of judicial review to the judiciary. Kim Jong Ho, chair 

of the DJP’s special committee for constitutions, explicitly said that it was an incontestable 

fact that judicial review should be granted to the judiciary ("Transparent Election is More 

Important than Political System” Donga Ilbo July 6, 1986).  

However, majority party elites were not able to decide which judicial institution 

should have the power of judicial review. Many DJP members, including Mok Yo Sang 

and Hong Young Gi who participated in writing the party’s proposal for a constitutional 

amendment suggested that the Supreme Court of Korea should review the constitutionality 

of laws, while others including Hyun Hong Joo and Lee Han Dong preferred to establish a 

constitutional court for judicial review ("Parties Working on Writing Constitutional 

Amendment Proposal” Donga Ilbo July 1, 1986; “Transparent Election is More Important 

than Political System” Donga Ilbo July 6, 1986). 

 Eventually, at a party convention on July 26, 1986, the DJP decided to propose a 

transformation to a parliamentary government system. Regarding judicial independence, 

the party agreed to suggest that the power of reviewing the constitutionality of laws was to 

be granted to the judiciary, while impeachment, political party dissolution, and competence 

disputes among governmental apparatus should be decided by a Constitutional 
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Commission. The DJP’s final draft of the bill for a constitutional amendment was proposed 

to the National Assembly on August 23, 1986 (see Chong 2016).96  

 Meanwhile, opposition parties also filed their own bills for constitutional revisions. 

The NKDP, the largest opposition party, and the Democratic Korea Party (Minju Hankook 

Party: MHP) both, but respectively, proposed a political reform to adopt a direct 

presidential election system and the abolishment of the Constitutional Commission while 

granting judicial review of laws to the Supreme Court (Chong 2016). The Korean People’s 

Party’s (Hankook Kookmin Party: HKP) bill resonates with the NKDP bill in arguing for 

less presidential power and more judicial independence (Chong 2016).  

During the negotiations for a constitutional amendment at a series of the “Eight 

People’s Political Meetings,” there was disagreement as to whether and to which institution 

the power of judicial review should be granted. At first, no one argued for the needs to 

establish a Constitutional Court for judicial review. In the National Assembly’s Special 

Commission for Constitutional Amendment, both majority and opposition parties agreed 

to let the Supreme Court review the constitutionality of laws. However, the majority party 

wanted to establish a Constitutional Committee – an independent apparatus—to deal with 

political party dissolution, impeachment, and competence disputes between state agencies 

or local governments ("DJP Decides to Grant Judicial Review and Party Dissolution Power 

to a Constitutional Court” Donga Ilbo July 29, 1987; “DJP to Reinstate Legislative Power 

of Investigation" Kyunghyang Shinmun July 29, 1987; “Six-year Term for New President” 

Kyunghyang Shinmun August 3, 1987; “New President to Come by January 15, 1988” Mail 

                                                 
96 Many criticized that the DJP’s proposal for parliamentary system which grants too much power to the prime minister was an attempt 

to prevent a political reform to direct electoral system for president (Jung 2016, 7). Due to the strong demands for direct presidential 

election during and after the 1987 Democratization, the bills for constitutional amendment in 1986 became obsolete in 1987. 
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Kyungje August 3, 1987). The DJP explained that judicial independence per se could be at 

risk if the Supreme Court with judicial review got dragged into political disputes (Kang 

1987, August 3). Hence, it was not desirable to let the judiciary (i.e., the Supreme Court) 

make decisions on political issues that should be decided by the National Assembly 

(Constitutional Court of Korea 2010, 44). 

The opposition parties were reluctant to grant those powers, including judicial 

review of laws, to a constitutional court (Constitutional Court of Korea 2010, 62; see also 

National Assembly of Korea 1987a, 1987b). The RDP was strongly opposed to reinstating 

the judicial authority of political party dissolution at first, and then preferred to establish a 

Court for Impeachment and grant the power to the Court, while reserving the power of 

judicial review to the Supreme Court ("Agreements at Eight Peoples’ Political Meeting” 

Donga Ilbo August 8, 1987).  

Seeing that negotiations were going nowhere but a dead end, the Kook Bon 

suggested to the opposition parties that they compromise and accept most of the majority 

party’s proposal of letting an independent apparatus such as a Constitutional Commission 

to deal with political party dissolution, impeachment, and competence disputes in exchange 

for adopting constitutional complaint. Yet the Kook Bon tried to convince the opposition 

parties of the needs for a constitutional complaint clause, explaining that the German-style 

procedure of judicial review would be a better way to improve basic civil rights practices. 

Law professors also supported the establishment of a constitutional court with both judicial 

review and political party dissolution powers.97 

                                                 
97 Prominent liberal law professors including professors Kwon Young Sung and Choi Dae Kwon (at Seoul National University), 

professors Kye Hee Yul and Koo Byung Sak (at Korea University), professorts Huh Kyung and Huh Yung (at Yeonse University), 
professors Kim Young soo and Kim Yong Woon (at Sungkyungwan University), professor Lee Gang Kyuk (Korean Foreign Language 

Universtiy), professor Ahn Yong Kyo (Kunkook University), professor Bae Joon Sang (Hanyang University), professor Kwon Young 
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The opposition parties then accepted this idea and suggested a compromise offer to 

the majority party. At a meeting on August 19, the RDP counter-offered to the DJP that it 

would accept the DJP’s proposal for establishing a constitutional court with power of 

judicial review and party dissolution, but only if the DJP agreed to adopt and legalize the 

constitutional complaint system ("The Preambles to the Constitution to be as the First 

Constitution” Kyunghyang Shinmun August 19, 1987; “Constitutional Negotiation to be 

Done by the End of the Month” Kyunghyang Shinmun August 21, 1987).  

The majority party was pessimistic about the needs for institutionalizing a 

constitutional complaint system, so it paid little attention to a constitutional complaint 

process that it did not view as a main issue (Constitutional Court of Korea 2008, 138). 

Hence, the DJP accepted the RDP’s counter-offer. At the eleventh meeting of the Eight 

People’s Political Meetings, the two parties agreed on nine issues including the 

establishment of the KCC with power over judicial review, political party dissolution, and 

constitutional complaints ("Deal is made through Mutual Concessions” Kyunghyang 

Shinmun August 22, 1987; "Eight Peoples’ Political Meeting Agrees on Establishing 

Constitutional Court” Maeil Kyungje August 22, 1987; “Agreed to Establish Constitutional 

Court” Donga Ilbo August 22, 1987; “To Establish Constitutional Court with 

Constitutional Complaint for Fundamental Rights” Kyunghyang Shinmun August 22, 

1987).  

More importantly, it appears that the majority party thought that, even if a 

Constitutional Court would be established instead of a Constitutional Committee, function 

                                                 
Seol (Joongang University) wrote their own proposal for constitutional amendment and released it to the parties and media (“Law 

Professors’ Proposal for Constitutional Amendment” Donga Ilbo. 1987. August 14. Page 3).  
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and influence of the Court would be somewhat similar to the Constitutional Committee in 

the authoritarian regime (Constitutional Court of Korea 2008, 133).  

In fact, the 1987 Constitution was not the first attempt to build up an independent 

judiciary with judicial review. A predecessor of the KCC was established in 1960 after the 

April Revolution. Yet, it never had a chance to exercise its judicial review power when a 

military coup occurred and brought an authoritarian regime in 1961. Under the military 

authoritarian regimes, the Supreme Court (1962-1972) and the Constitutional Committee 

had the power to review the constitutionality of legislation, at least on paper. Yet, the 

Supreme Court and the Constitutional Committee had not exercised their power of judicial 

review at all.   

The Constitutional Committee was established on December 27, 1972. The 1972 

Constitution—which is also known as the Yusin (“revitalizing reforms”) Constitution 

legitimizing the dictatorship of Park Chung-Hee—states that the committee has the 

authority of judicial review. 98  However, the committee never exercised its power of 

judicial review at all (Constitutional Court of Korea 2008, 130). In an interview with Maeil 

Kyungje Shinmun (July 17, 1990), Min Bok Gi, who served as two-term chief justice (from 

October 1968 to December 1978) in the Park Chung Hee authoritarian regime, confessed 

that Park Chung-Hee regarded the judiciary not as an independent third-wheel of the 

government but merely as an army judge advocate general (JAG)’s office (which should 

follow orders). One of the most critical reasons for this ineffectiveness was that only the 

Supreme Court had a right to ask the Committee for a judicial review. During the era, the 

                                                 
98 Chapter eight of the 1972 Constitution of the Republic of Korea states jurisdiction, power, composition and other regulations about 

the Constitutional Committee. Article 109 Section 1 explains that the Constitutional Committee has jurisdiction on 1) constitutionality 
of a law on a request from a court, 2) impeachment, and 3) party dissolution. Article 105 Section 1 of the 1972 Constitution also states 

that a court should request to the Constitutional Court if a constitutionality of a law is a main concern of a litigation.  



185 

 

judiciary was strongly constrained by and dependent on the authoritarian regime, and thus 

filed not a single case for judicial review.  

In addition, the Supreme Court had been reluctant to have the power of judicial 

review. The Supreme Court used to be eager to have the authority for judicial review. 

During the discussion for constitutional amendment back in 1960, the Supreme Court 

aggressively argued for the power of judicial review, and succeeded to have it instituted 

under the 1962 Constitution. However, during the negotiation period for the constitutional 

amendment in 1987, the Supreme Court was not eager to have the onus of judicial review 

(see West and Yoon 1992). The Supreme Court thought that judicial review would not be 

effective, just as it used to be during the authoritarian regime. 

Therefore, with a strong expectation that the Court would once again be ineffective, 

the DJP agreed to establish the KCC and let it have the competence of judicial review 

including political party dissolution, impeachment, and competence disputes as well. As 

such, the decision to establish a Constitutional Court with judicial review was rather an 

outcome of political compromise among major political parties. 

 

More Expectations for the Ineffective and Uninfluential KCC 

 Even after approval of the constitutional amendment to grant judicial review to the 

KCC, most legal and political leaders thought that the newly established KCC would hardly 

be a power player in Korean politics; instead, they thought, it would be powerless just like 

the Constitutional Committee had been in the past.99 The KCC Act was written in a hurry 

without deliberate research or discussion of its impact. Therefore, there were some caveats 

                                                 
99 Even the first office (not a building) of the KCC was where the Constitutional Committee office was.  
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that may constrain the operation of judicial review by the KCC. Specifically, the Act 

excluded lower courts’ rulings from the jurisdiction of judicial review by the KCC. This is 

one of the reasons why many legal experts expected that the newly established KCC, even 

with a constitutional complaint, would hardly be a major player in Korean politics. 

Moreover, many legal experts as well as political leaders thought that—like the Supreme 

Court during the authoritarian regime in the early 1980s—the lower courts would be 

reluctant to file constitutional petitions for judicial review. Some even anticipated that the 

KCC, like its predecessor, might never issue a single ruling (see B. Lee 2009).  

An anecdote of President Roh Tae Woo clearly reveals the broadly-spread 

perception about the future of the KCC as a parchment institution. At the groundbreaking 

ceremony of the KCC building, President Roh Tae Woo said that he thought “the KCC 

would be a quiet institution, yet it seems like the court became quite busy.” (from a 

transcript of the Blue House, in B. Lee 2009, 36). Similarly, when Justice Lee Si Yoon was 

moving to the KCC, a director of a district prosecutors’ office congratulated him saying 

that, “Good for you. Nothing special will be there [the KCC]. You will be treated as a 

secretary of a minister without any heavy workloads. Enjoy your life of addressing special 

lectures at universities, writing books, etc.” (B. Lee 2009, 53). That was not just the 

prosecutor’s opinion. Legal experts at the Public Law Association anticipated that the KCC 

would handle no more than 10 cases a year. 

 KCC justices themselves were doubtful about the authority and legitimacy of the 

court. Justice Lee Si Yoon, who was nominated by the Chief Justice of the Supreme Court 

Lee Il Kyoo, at first feared that the KCC would be something like the Constitutional 
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Committee (B. Lee 2009, 17).100 In an interview, Justice Lee Si Yoon said that he “did not 

want to end his legal life in a governmental apparatus similar to the Constitutional 

Committee which was like an old folks’ nursing home. So, I wanted the KCC to work well, 

both for the country and for myself.” (B. Lee 2009, 28). Cho Kyoo Gwang, the first Chief 

Justice of the KCC, was doubtful of the effectiveness of this newly established court. Even 

after he got a call from the Blue House asking him to be the chief justice, he was reluctant 

to take the job, because he thought there would be too many things to be done for successful 

operation of the court (B. Lee 2009, 22).  

 Controversially, the appointment procedures of the KCC justices had a loophole 

that enabled the president to exercise greater influence and thus threaten the independence 

of the court. Many legal experts criticized the fact that the president and the majority party 

could have a significant influence on the court’s composition (Cha 1994; Shin 1994; Kim 

2005). Ideally, the 1987 Constitution aimed to guarantee the separation of powers 

regarding composition of the KCC. The executive, legislative, and judicial branches were 

each to nominate three of the nine KCC justices. Yet in practice, the president can have a 

critical influence on up to seven or eight KCC justices. In additional to the three seats 

assigned to him, the president as leader of the majority party can pick one or two KCC 

justices assigned to the National Assembly, depending on the proportion of the seats the 

party has. Finally, the president also can have a significant influence on seats assigned to 

the judiciary, since he is the one who appoints the chief justice of the Supreme Court who 

makes decisions for who fills three KCC seats. For instance, Justice Han Byungchae who 

                                                 
100 Nine months before his retirement as a KCC justice, Justice Lee Si Yoon was appointed as the Chairman of the Board of Audie and 

Inspection of Korea in December 1993. This shows the possibility that KCC justices can be driven by their desire for higher or another 

job posts after their KCC terms.  
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was nominated by the National Assembly (via the majority party DJP) was personally close 

to President Roh Taewoo (B. Lee 2009). Initially, President Roh Taewoo planned to 

nominate Justice Han as the KCC chief justice. However, Jang Gi Seung, President Roh’s 

first nominee for the chief justice of the Supreme Court failed to get confirmed by the 

National Assembly in July 1988. Frustrated by the failure, President Roh, majority leader 

Yoon Kil Joon, and Justice Han decided to nominate then lawyer Cho Kyoo Gwang as the 

court’s chief justice, while the majority party, not President Roh, nominated Justice Han 

(see B. Lee 2009, 15-17). 

 

Surprising Enhancement of (de facto) JI under Strongly Centralized Political 

Configuration 

 

 Advocates of political insurance models explain that South Korea successfully 

adopted and enhanced judicial independence because political power configuration in the 

National Assembly was decentralized, right after the constitutional amendment in 1987. 

The new National Assembly under the 1987 constitution consists of 299 seats. Of that, 224 

assemblypersons are to be elected in the single-member districts, while 75 proportional 

representative seats are to be allocated by the votes that each party gets101.  

The first general election under the new, democratic constitution was held on April 

26, 1988. In the election, the majority party DJP won 125 seats out of 299, while PPD won 

70 seats, RDP won 59, and the New Democratic Republican Party (NDRP: Sin Minju 

Gonghwa Party; led Kim Jong Pil) won 35 seats. More specifically, the final turn-out of 

                                                 
101 The Constitution only states that “the number of members of the National Assembly shall be determined by Act, but the number shall 

not be less than 200” (Article 41). The number of members of the National Assembly is determined by the Public Official Election 

Act. As of 2017, the Article 21 of the Act (on Fixed Number of National Assembly Members) states that “the fixed number of the 

National Assembly members, for local constituency members and proportional representatives combined, shall be 300.” Article 2 
explains that “the fixed number of the National Assembly members to be elected in a single constituency (hereinafter referred to as 

“local constituency for electing members concerned as a unit.” 
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the eligible voters was 75.8 percent. In the single-member district elections, the majority 

party won in only 87 constituencies, while the opposition parties won in 127 districts (PPD 

won in 54 constituencies, RDP won in 46 districts, and NDRP won in 27 constituencies). 

The nine independent candidates won the remaining nine seats from districts. For the 

proportional representation seats, the majority party won 34 percent of total votes, while 

RDP won 23.8 percent, PPD won 19.3 percent, and NDRP won 15.6 percent of total votes 

(National Assembly of Korea 2017).102 Even though the majority party was the largest 

party, it is the first time that opposition parties secured more than a half of the House. As 

a result, even though the majority party won the presidential election, the Roh Tae Woo 

administration had to deal with the National Assembly that is dominated by the opposition 

parties.   

However, this political configuration of a weak ruling party did not last long. On 

December 28, 1989, Pak Jun-kyu, then the chairman of the ruling party DJP, announced 

that the party would soon merge with the RDP and NDRP (Yonhap News, December 28, 

1989). Shortly after, leaders of the RDP and NDRP (i.e., Kim Young Sam and Kim Jong 

Pil, respectively) explained that the restructuring of political configuration by the merger 

was inevitable, especially before the upcoming local elections ("RDP and NDRP 

Accelerate on Merger” Seoul Shinmoon January 7, 1990). They said that the opposition 

parties had little impact on the government’s policy outcomes, even though the majority of 

the National Assembly are controlled by the three opposition parties (Shin 1990). “The 

present four-party set-up has been found to be incapable of effectively meeting domestic 

and international challenges confronting the nation or of furthering the goal of shaping a 

                                                 
102 www.assembly.go.kr/views/cms/assm/assembly/asshistory/asshistory0103.jsp, accessed 22 May 2017. 

http://www.assembly.go.kr/views/cms/assm/assembly/asshistory/asshistory0103.jsp
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bright future for the country” ("Unexpectedly Fast Steps to a Merger” The Korea Times 

January 7, 1990103; English translation from Bedelski 1994, 73). “The four-party system 

served to deepen divisions among the people by carving up the electorate by region, rather 

than organizing public opinion and harnessing national capabilities.” (Policy Series 1990-

2, January 22, 1992: English translation from Bedelski 1994, 74; see also “RDP and NDRP 

Accelerate on Merger” January 7, 1990). Hence, they needed to merge their parties with 

DJP in order to regain the effectiveness of the legislative branch and to change the 

government from within (The Korea Times January 7, 1990; “RDP and NDRP Imply a 

Merge” January 6, 1990).  

Officially, “the three-party merge” was declared on January 22, 1990 at a Blue 

House meeting of three party leaders—President Roh Tae Woo (DJP), Kim Young Sam 

(RDP), and Kim Jong Pil (NDRP). The RDP, that claimed to be the leading opposition 

party with the legacy of the Korea Democratic Party (KDP: Hankook Minju Party), the first 

opposition party in the Republic of Korea, ended its history in a party convention on 

January 30, 1990 (Yeom January 30, 1990). The newly established majority party had 217 

seats out of 299 in the National Assembly, which is more than two-thirds of the legislative 

branch. Having secured a super-majority in the National Assembly that enabled it to re-

write the constitution, the party even tried to revise the 1987 constitution. The party 

proposal for a constitutional amendment aimed to enhance the power of the National 

Assembly and leadership of the majority party. Confronted with strong opposition from 

the public and the press (as well as the opposition party), however, the DLP did not try to 

                                                 
103 The news article includes a statement by the two parties which was released to the press.  
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pass the constitutional amendment proposal.104 Yet, this shows that political power was 

asymmetrically centralized in favor of the ruling regime during the early 1990s, and that 

the increasing independence and influence of the KCC is difficult to be explained with the 

political fragmentation approach alone.    

In the fourteenth National Assembly which began its term on May 30, 1992, the 

DLP won 156 out of 229 seats, the Democratic Party won 97, and the Kookmin Party won 

32 seats.105 The Kookmin party disassembled in March of 1993. As a result, in September 

of 1994, when the second KCC justices were about to be nominated, the majority party 

DLP held about three-fifths of the National Assembly, while the Democratic Party, the 

only opposition party, held just 98 seats (National Assembly of Korea 2017). The president 

nominated Kim Yong Joon, Jung Kyung Sik, and Kim Jin Woo who was the first KCC 

justice, while the Chief Justice of the Supreme Court nominated Ko Joong Seok.106 For the 

three seats assigned to the National Assembly, the DLP nominated Justice Kim Moon 

Hee107 and Justice Shin Chang Eon, while the Democratic Party nominated Justice Cho 

Seung Hyung (Constitutional Court of Korea 2008, 165-166). As a result, for the first and 

last time, the majority party nominated two KCC justices while the opposition party 

nominated only one.108  

 

 

                                                 
104 For instance, The Hangyore Sinmun criticized that the constitutional revision proposal is obviously a maneuver of the politicians to 

prolong the DLP’s ruling (Hangyore Shinmun 9 May 1990).  
105 The National Assembly of Republic of Korea website provides information on results of general elections and composition of the 

Assembly since its beginning in 1950. (http://www.assembly.go.kr/views/cms/assm/assembly/asshistory/asshistory0103.jsp, last 
access on May 22, 2017). 

106 Two of the first KCC justices nominated by the Chief Justice were replaced in 1991 and 1993 respectively. Justice Lee Si Yoon was 

replaced by Justice Lee Jae Hwa in 1993 as he quitted the KCC to serve as the Chairman of the Board of Audit and Inspection. Justice 
Lee Sung Ryul was retired due to the age limitation and was replaced by Justice Hwang Do Yeon in 1991. As the two replacing justices 

were guaranteed to serve for six years, the Chief Justice was able to nominate only one KCC justice for the second KCC in 1994.   
107 He also was one of the first KCC Justices.  
108 After that, in general, a majority party recommends one, an opposition party recommends one, and all the parties work together to 

recommend the other one KCC justice assigned to the National Assembly). 

http://www.assembly.go.kr/views/cms/assm/assembly/asshistory/asshistory0103.jsp
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Civil Society Organizations in South Korea  

 Korean civil society has been characterized by its oppositional and overtly 

politicized attitude, aptly described by some as a “contentious society” (Koo 1993). On 

June 29, 1987, mass mobilization forced the Chun authoritarian regime to restore 

democratic elections in the country. Many other transitional democracies, including South 

Africa, had enjoyed strong support from the international community and foreign aid 

before democratic transition but lost most of this external support right after their 

democratization. In contrast, Korean civil society did not suffer from a demobilization 

crisis right after the democratic transition. On the contrary, Korean civil society grew 

remarkably both in numbers and influence (see Kim 2004). The number of civil society 

groups rapidly and significantly increased in the late 1980s and 1990s. Similarly, the 

strength of civil society significantly enhanced from 0.33 in 1985 to 0.86 in 1998.  

However, after democratization in 1987, Korean civil society organizations have 

diversified in their agendas and priorities. In the process of diversification, one of the key 

changes was the emergence of a citizen movement and agenda. Before and during the 

democratization, most social movements were led by common people’s (Minjoong) 

movement groups, including students and labor unions. However, after the democratic 

transition, many criticized the legitimacy and the continued need for a progressive 

Minjoong social movement. The collapse of socialist regimes, including the Soviet Union, 

also weakened the legitimacy and momentum of radical and progressive Minjoong 

movements. 

As a result, more moderate organizations and movements emerged, promoting 

various social agendas (see Jung 2007a, 54). In comparison to Minjoong movements, which 

aimed for policy reforms and social innovation for laborers, farmers, and the poor, the 
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citizen’s movements and organizations aimed to address various social issues within the 

democratized political system. They were backed up by the middle class, professionals, 

white collar workers, intellectuals, etc. (Jung et al. 1995, 280-290). These emerging 

“citizens’ movement” groups paved the way for a new form of civic mobilization, mainly 

aiming at legal reforms, governmental and corporate accountabilities, and awareness of  

various social issues that had been disregarded by political parties (H. Kim 2007).  

For instance, the three largest organizations or the “Big Three”—the People’s 

Solidarity for Participatory Democracy (PSPD), the Citizen’s Coalition for Economic 

Justice (CCEJ), and the Korean Federation of Environmental Movements (KFEM)—

displayed a possibility to “take steps promoting their own interests” (Cho 2000, 283). CCEJ 

was established in 1989, aiming at improvements of economic justice and social welfare. 

The organization claims touted non-political, non-violent, and legal means of incremental 

improvements for a better society, rather than radical reforms on behalf of certain classes 

like laborers. PSPD, established in 1994, has played a key role in promoting human rights 

and democratic values through legal mobilization, and in turn provided various 

opportunities for the KCC to make decisions on major social and political issues. For 

instance, PSPD’s first project was a constitutional appeal for “a law on monopoly 

regulation and fair trade” Article 71 (Dokjeom Gyooje mit Gongjeong Georaee gwanhan 

Beobryul je 71 jo), filed on September 17, 1994. Between 1994 and 2008, PSPD filed 

twenty-seven constitutional appeals and four requests (to lower courts) for constitutional 

review.109  

  

                                                 
109 However, the KCC ruled only three of these thirty-one cases are unconstitutional (from PSPD’s webpage at  

   http://www.peoplepower21.org/?sub=sue).  

http://www.peoplepower21.org/?sub=sue
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Constitutional Complaint: Impact of Direct Accessibility of Individuals to the Justice  

 As Brown (1997; 2002) explains, the accessibility and procedures of how cases are 

brought to courts with judicial power is critical for consolidation of judicial independence. 

As the procedure of judicial review under the Chun authoritarian regime proves, it is 

possible that official actors, such as parliaments or the judiciary per se (e.g., the Supreme 

Court during the Chun administration) that have authority to file a petition/request for 

constitutional review, become gatekeepers screening access to justice; they can keep 

judicial independence merely as a parchment institution (see Brown 2002).  

Various prior scholarships argue that concrete and incidental judicial review is less 

likely to consolidate judicial power than abstract review. Smithey and Ishiyama (2002, 

729) explain that:  

 

“(U)nder the system with abstract review, parties are allowed to challenge the 

constitutionality of statutes and decrees prior to their application. In general, such 

abstract review provides the courts with real power to affect policy, allowing 

them to influence the policy agenda and defuse potential constitutional disputes. 

By contrast, in a system limited to incidental review, parties are limited to 

challenging government actions once they have been implemented. This limits 

constitutional review to concrete disputes brought by litigants and therefore 

somewhat limits judicial power relative to courts with abstract review power.” 

 

 Amparo in many Latin American judicial systems also provide individuals a way 

of direct access to justice. The writ of amparo was first introduced in the 1857 Constitution 

of Mexico as a remedy for the protection of fundamental, constitutional rights of 
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individuals (Baker 1971). Since then, it spread broadly to other Latin American states110 

and to the American Declaration of the Rights and Duties of Man, the Universal 

Declaration of Human Rights, and constitutions in other regions including Philippine  

(Cavallaro and Brewer 2008).  

Amparo jurisdiction, similar to a constitutional complaint, is also based on a 

concrete review. Article 103 of the Mexican constitution explains that “laws may not be 

challenged in amparo until they are fully enacted, and the federal courts are competent to 

hear amparo claims” (Staton 2010, 103). Technically speaking, amparo relief aims to 

protect individual constitutional rights. However, the Mexican Supreme Court interprets 

“due process clause broadly enough to extend amparo’s coverage to nearly the entire 

constitution” (Staton 2010, 105).  

Yet, a constitutional complaint is different from amparo in that amparo lacks erga 

omnes impact. A court’s decision can affect only the case at hand; stare decisis does not 

apply to amparo cases (see Ginsburg and Versteeg 2012). Article 107 of the Mexican 

constitution states that “decisions in amparo only have specific effects” (Staton 2010, 103). 

Therefore, amparo may be useful for individuals whose rights had been violated, is but 

hardly comparable to a constitutional complaint, which helps the high courts make 

decisions regarding unconstitutionality of laws.111  

                                                 
110 Argentina in 1857 (Constitutional Article 43); Colombia in 1991 (Constitutional Article 86); Venezuela in 1961 (Constitutional 

Article 27); Dominican Republic in 1999; Uruguay in 1988 (in National Law No. 16.011); Peru in 1979 (Constitutional Article 200.2); 

Paraguay in 1967 (Constitutional Article 134); Brazil in 1967 (Constitutional Article 5 LXIX and LXX); Bolivia in 1967 
(Constitutional Article 19); Chile in 1980 (Constitutional Article 20); Ecuador in 1967 (Constitutional Article 95); Costa Rica in 1949 

(Constitutional Article 48); El Salvador in 1886 (Constitutional Article 237); Nicaragua in 1894 (Constitutional Article 45 y 188); 

Panama in 1941 (Constitutional Article 50); Guatemala in 1921 (Constitutional Article  265); and Honduras in 1894 (Constitutional 
Article  183). (see Hoyos 2013; Hale 2000). 

111 Amparo institution may be conducive to enhancing DF JI. Yet, litigation through amparo can be filed to ordinary (lower/local) courts 

as well. In fact, many of them were ruled at local courts which is not measured as an improvement in JI in this research. As a result, 
impact of amparo on improving JI should be a way weaker than constitutional complaint or other forms of direct access to constitutional 

court. 
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In South Korea after the 1987 democratization, a constitutional complaint enables 

individuals whose rights have been violated by a law or governmental action to request a 

constitutional review by the KCC. This turned out to be a huge success for human rights 

as well as consolidation of judicial independence. Learning that litigation or legal 

mobilization has been a critical tool of social movements in various countries (Desai and 

Muralidhar 2000; Gloppen 2005), these new citizens’ organizations and movements relied 

more on such legal means, including requests for judicial review and constitutional 

complaints. For instance, the PSPD (which was established in 1994) attempted to shape  

public opinion regarding its core agendas via press conferences, public hearings, 

campaigns, and editorial publications. It also developed various strategies, including 

requests for audit, litigations, ombudsmans, petitions for information release, etc. (Hong 

2008, 110-115). For these organizations, constitutional complaints for judicial review to 

the KCC has been a very effective and powerful means to promote civil rights and bring 

about actual policy changes.  

As such, as a symbolic commitment to global human rights regimes became 

effective leverages for domestic non-governmental organizations and civil society groups 

(Hafner-Burton, Tsutsui, and Meyer 2008), an adoption of judicial review with 

constitutional complaints provides an effective means for South Korean civil society 

organizations to facilitate policy changes. 

 

Role of CSOs in Promoting De Facto Judicial Independence by the KCC 
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In 1987, there were some institutional changes that eased judicial review process 

by the KCC. First, lower courts and judges could now directly request the KCC to review 

the constitutionality of a law.  

 

 

The Constitutional Court Act (of Korea) [effective as of September 1, 1988] 

 

Article 41 (Request for Adjudication on Constitutionality of Law)  

(1) If the constitutionality of a law is precondition of adjudication 

of a case, the court which takes charge of the case (including the 

military court; hereinafter the same shall apply) shall request 

adjudication on the constitutionality of a law to the 

Constitutional Court by decision, ex officio or upon request of a 

party.  

(2) Request of a party as referred to in paragraph (1) shall be made 

in writing stating matters as referred to in subparagraphs 2 

through 4 of Article 43.  

(3) Article 254 of the Civil Procedure Act shall apply mutatis 

mutandis to an examination of the written request referred to in 

paragraph (2).  

(4) No appeal shall be made against a decision on the request for 

adjudication on the constitutionality of a law.  

(5) Where a court other than the Supreme Court makes such a 

request referred to in paragraph (1), it shall do so through the 

Supreme Court.  

 

           Article 43 (Matters to be Stated in Written Request)  

 In case of where a court requests to the Constitutional Court 

adjudication on constitutionality of a law, the written request 

therefor shall include the following matters: 

1. Indication of the requesting court; 

2. Indication of the case and the parties; 

3. The law or any provision of the law which is interpreted as 

unconstitutional;  

4. Reasons for which it is interpreted as unconstitutional 

5. Other necessary matters. 

[This Article Wholly Amended by Act No. 10546, Apr. 5, 2011]  

 

During the Chun authoritarian regime, only the Supreme Court had the authority to 

request the Constitutional Committee for constitutional review. When a lower court 
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requests the Supreme Court to file a constitutional petition to the Committee, the Court 

holds a meeting with more than two-thirds of the Supreme Court justices and reviews the 

constitutionality of a law at issue. Only if the justices confirm the unconstitutionality of the 

law does the Supreme Court then turn it over to the Constitutional Committee. As the 

Supreme Court filed not a single request for constitutional review, there was no chance for 

the Constitutional Committee to make decision of constitutionality of any law during the 

regime. That was the main reason why judicial review remained just as a parchment 

institution. Recognizing this problem, the 1987 Constitution allowed lower courts to 

request the KCC’s review on the constitutionality of a law at issue in their courts.   

In addition, the KCC Act Article 68 allows litigants and those who feel their rights 

have been violated to ask the court – including lower courts – to request the KCC to review 

the constitutionality of a law.112  

 

The Constitutional Court Act (of Korea) [effective as of September 1, 1988] 

Article 68 (Grounds for Request) 

(1) Any person whose fundamental rights guaranteed by the 

Constitution is infringed due to exercise or non-exercise of the 

public authority, excluding judgment of the court, may request 

adjudication on constitutional complaint to the Constitutional 

Court: Provided, That if any procedure for remedy is available 

by other laws, he/she may make a request after having taken all 

such procedures. 

(2) If a request made for adjudication on constitutionality of a law 

under Article 41 (1) is dismissed, the party who has made the 

request may request adjudication on constitutional complaint to 

the Constitutional Court. In this case, the party shall not request 

again adjudication on constitutionality of a law, for the same 

reason in the litigation procedure of the case concerned.  

[This Article Wholly Amended by Act No. 10546, Apr. 5, 2011]113 

 

                                                 
112 According to a research, about 30 percent of the KCC cases were through this process (Nam 2003, 94).  
113 The English Version of the Constitutional Court Act can be accessed at http://ri.ccourt.go.kr/eng/.  

http://ri.ccourt.go.kr/eng/
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The most important change was the adoption of a constitutional complaint 

procedure. The judicial review, especially with the constitutional complaint, opened up a 

new opportunity for people to directly request judicial review by the high court and thus to 

improve their rights, rather than hopelessly relying on the congress, the government, or the 

ordinary court system which had been reluctant to review constitutionality of laws (G. Lee 

2009, 50). 

Moreover, the KCC has no discretion on whether it should accept a constitutional 

appeal and make a decision regarding unconstitutionality of the case. In case of judicial 

review in the US, most of the cases the Supreme Court hears are appeals from lower courts 

(based on appellate jurisdiction). Those who want judicial review by the Supreme Court 

must file a petition asking the Supreme Court to grant a writ of certiorari and thus order a 

lower court to send up the record of the case for review. Then, the Court usually accepts 

those cases (from the docket) that have “national significance, might harmonize conflicting 

decisions in the federal Circuit courts, and/or could have precedential value.” (from 

SCOTUS website).114 According to its website, the SCOTUS hears only 100-150 cases out 

of more than 7,000 cases in its docket every year. However, in South Korea, the KCC is 

obliged to review all constitutional appeals and petitions from both lower courts and non-

court plaintiffs (the KCC Act).  

Activists and lawyers now were empowered to ask for judicial review, which in 

turn provided new opportunities for the KCC to enhance its authority and de facto 

independence. In fact, before the adoption of the constitutional appeal process for judicial 

                                                 
114at www.uscourts.gov/about-federal-courts/educational-resources/about-educational-outreach/activity-resources/supreme-1 accessed 

26 May 2017. 

http://www.uscourts.gov/about-federal-courts/educational-resources/about-educational-outreach/activity-resources/supreme-1
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review, many legal experts and human rights lawyers had relied on judicial procedures to 

resist the government’s repressive policy and improve civil rights. For instance, in 1984, 

over 80,000 people (17,900 families) suffered from a flood caused by the failure of a  

reservoir in heavy rain. Before the collapse, many residents warned the local government 

(the City of Seoul) and asked to deal with the issue including enhancing the sluices (Lee et 

al. 2010). Residents even worried that the sluices were vulnerable due to mal-construction. 

Despite the belief that the flood could have been prevented if either the government or the 

construction company did what they were supposed to do, victims were reluctant to rely 

on legal procedures receive compensation, because the chance of winning a lawsuit against 

the government was impossibly low. Yet, lawyer Cho Young Rae, one of the first human 

rights lawyers in South Korea, persuaded five families to file a lawsuit against the City of 

Seoul for mismanagement of the reservoir and lack of effort to prevent the flood (Lee et al. 

2010). The victims also sued Hyundai Engineering and Construction Company for its poor 

construction of the sluice gates. The lower court surprisingly admitted the government’s 

mismanagement and concluded that it should (partially) compensate the victims. Although 

the courts rejected other charges against the government and the construction company, the 

ruling by the lower court showed that it is not impossible to fight against and win over the 

government through legal procedures. Inspired by the ruling, 9,000 other victims (of 2,300 

families) filed a series of lawsuits for flood damages. The lower courts again confirmed  

partial compensation owed by the government (Lee et al. 2010; Constitutional Court of 

Korea 2008). This is Mangwondong flood damage group suit, the first-ever class-action-

like (large group) administrative lawsuit case by the people against the government. More 

importantly, the civil-rights lawyers – Cho Young Rae, Hong Sungwoo, Lee Sangsoo, Suh 
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Yegyo, and Park Won Soon—who participated in the lawsuits organized a study-group-

like organization called Lawyer’s Group for Justice (Jungui Guhyun Beobjoin Hoe or Jung 

Beob Hoe in abbreviation). In May 1998, the organization became “Lawyers’ Group for 

Democratic Society” (Minbyun) which has been one of the most powerful and influential 

civil society organizations in South Korea (Minbyun 2017; see also Lee et al. 2010). 

As these organizations become more popular and trustworthy after the 1987 

democratization, they began to play the role of pseudo-political parties (especially as 

opposition parties” (Cho 2006, 82). Therefore, despite the centralized configuration of 

political power in the legislature after the three-party merger in 1990, these organizations 

created a political/societal environment in South Korea wherein the KCC could enhance 

its judicial power (see Fioramonti and Fiori 2010  for the rapid civil society expansion in 

South Korea after 1987).   

Since its beginning in September 19, 1988, the Court received thirteen requests to 

review constitutionality of a law from lower courts (Hun Ga) and twenty-six constitutional 

complaints (Hun Ma) (KCC 2017; see also Constitutional Court of Korea 2008, 776-791). 

In 1989, the Court received 142 requests to review constitutionality of a law from lower 

courts (Hun Ga),115 and 283 constitutional complaints cases. In 1990, the Court received 

seventy-one requests of constitutionality of a law from lower courts (Hun Ga), one 

competence-dispute case (Hun La), and 290 constitutional complaints (230 Hun Ma cases 

and 60 Hun Ba cases) (KCC 2017; see also Constitutional Court of Korea 2008, 776-791). 

During its first decade (by the end of August 1998), the Court received total of 351 requests 

of reviewing constitutionality of a law from lower courts (Hun Ga), 3,247 constitutional 

                                                 
115 Many of them were related to Social Protection Act and Private School Act. 
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complaints (Han Ma cases), 586 constitutional petitions (Hun Ba cases), nine competence 

disputes (Hun La) (Constitutional Court of Korea 2008, 776-791). During its second 

decade (from 1998 September to 2007 August), the Court received total of 211 requests to 

review constitutionality of a law (Hun Ga), one impeachment (Hun Na), thirty-six 

competence disputes (Hun La), and 10,677 constitutional complaints (Hun Ma and Hun 

Ba) (KCC 2017; Constitutional Court of Korea 2010, 189). For the first twenty years (from 

September 1, 1988 to August 31, 2008), there had been 14,097 constitutional complaints 

(Hun Ma cases) and 1749 constitutional petitions (Hun Ba cases), while only 588 

constitutionality requests were filed by lower courts (Constitutional Court of Korea 2008).  

This reveals that most of the early-on decisions that the KCC made were initiated by 

litigants and activists supported by various civil society organizations.  

 

Crucial Role of CSO Case 1: Social Protection Act  

The KCC’s first unconstitutional decision relating to human rights protection was 

made on July 14, 1989, when it declared that the “Social Protection Act116 Article 5 Section 

1 regarding the Protective Custody is unconstitutional.” (KCC 88 Hun Ga 5, 88 Hun Ga 8, 

and 89 Hun Ga 44). The Social Protection Act became effective in 1980 via the Legislative 

Council for Protection of the State. 117  The Act enforced judges, with little room for 

discretion, to sentence “protective custody (bohokamho)” for repeat felons meeting the 

conditions as below: 

 

                                                 
116 Sahoeboho beop [Social Protection Act] Law No. 3286 (18 December 1980) (last revision on 12 December 1996 [law No. 5179]). 
117 Kukga bowi ipbeop hoeeui. After their military coup, Chun Doo Hwan and military officers made this ad hoc committee to legislate 

various laws to build up the authoritarian regime easily.  
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“Article 5 Section 1: If a person meets any of the following conditions, then 

the subject must be put into a protective custody for ten years. If a person is 

or above fifty-year old, then s/he must be put into a protective custody for 

seven years. 

 

(i) When a person who has been sentenced two or more times, for offences in 

the same or of a similar category to actual penalties of imprisonments 

without prison or heavier than the total period of which is five years or more, 

has again committed an offence in the same or of a similar category to actual 

penalties of a capital punishment, life imprisonment, or more than seven-

year imprisonment within three years after having completed, in whole or 

in part, the last penalty, or having been exempted therefrom; 

(ii) When a person, who had been sentenced to a protective custody, has again 

committed an offence in the same or of a similar category to actual penalties 

of a capital punishment, life imprisonment, or imprisonment for more than 

seven years, after having completed serving, in whole or in part, the custody, 

or having been exempted therefrom.  

 

The repeat felons under protective custody were sent to strict confinement centers 

in Cheongsong. Many legal experts had criticized that mandatory imprisonment under the 

act violates fundamental human rights engraved in the Constitution118. In 1989, the KCC 

confirmed the unconstitutionality of this mandatory imposition.119 It was the first action 

taken by the KCC to end human-rights-abuse practices by the government. It was one of 

four rulings by the first-term KCC to protect human rights that are considered fundamental  

                                                 
118 For instance, in 1984, a 79-year old man was sentenced to two-year imprisonment and seven-year protective custody for stealing 

US$1, since he had a similar criminal record (Chosun Ilbo, July 29, 1984. Page 19).  
119 However, the KCC stated that a protective custody disposition itself was not unconstitutional, and that is does not violate the principle 

of double jeopardy. The Court defended its decision explaining that protective custody is “not to punish offenders, but to rehabilitate 

them and to protect society from them until they are rehabilitated. (see Cho 2004, 76 for more details).   
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in most established democracies but that were not protected under the authoritarian regime 

(Jung 1994). 

Officially, the judicial review was initiated when the Supreme Court requested the 

KCC to rule on the constitutionality of the law on December 14, 1988 (Constitutional Court 

of Korea 2008, 599). The Supreme Court claimed that the law was unconstitutional because 

it violates the rights of physical liberty, which is protected by the Constitution Article 12 

Section 1120—and possibly the prohibition against double jeopardy which is protected by 

the Constitution Article 13 Section 1121 by granting no discretion to judges to find out 

whether and how severely a felon poses a threat to society and how long s/he should be 

separated from the community. While the KCC was still reviewing on this issue, the 

National Assembly revised the law on March 1989, granting some discretion to judges by 

changing the section to:  

 

“Article 5 Section 1: If subject meets any of the following conditions and 

the risk of recidivism is clear, then the subject must be put into a protective 

custody for ten years. If subject is or above fifty-year old, then s/he must be 

put into a protective custody for seven years. 

 

The Justice Department defended the law by claiming it should not be subject to 

judicial review because it already has been revised. Yet, after an intense discussion, the 

                                                 
120 Constitution of the Korea, Article 12 
(1) All citizens shall enjoy personal liberty. No person shall be arrested, detained, searched, seized, or interrogated except as 

provided by Act. No person shall be punished, placed under preventive restrictions or be subjected to involuntary labor except as 

provided by Act and through lawful procedures. 
    (Korea Ministry of Government Legislation provides an English version of the Constitution of Korea at  

     world.moleg.go.kr/World/EastAsia/KR/law/14429 last accessed on 26 May 2017). 
121 Constitution of the Korea, Article 13 
(1) No citizen shall be prosecuted for an act which does not constitute a crime under an Act in force at the time it was committed, 

nor shall he be placed in double jeopardy.  

http://world.moleg.go.kr/World/EastAsia/KR/law/14429
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KCC declared that the old version of the law was unconstitutional, explaining that the court 

still has a duty to make it clear whether the old section was unconstitutional (Constitutional 

Court of Korea 2008, 599-601). 

 Deeper scrutiny reveals the important role of civil society in this first decision. Even 

though it was the Supreme Court who requested a constitutional review of the law, the 

Supreme Court was not particularly passionate about it. In fact, the Supreme Court had 

claimed that the law was constitutional for years ever since it became effective on 1980. 

Even after the democratization in 1987 and under a divided government in 1988, the 

Supreme Court did not filed a request for constitutional review — until it found out that 

the KCC was about to review the law due to a citizen’s constitutional complaint.  

 In fact, it was human-rights lawyer Cho Young Hwang122 who brought the issue to 

the KCC for judicial review. He dug up old case-file folders, found a victim of the 

protective custody law, and persuaded him to file a petition to the lower court to request 

that the KCC review the constitutionality of the law. The lower court rejected the petition.  

Cho Young Hwang and the plaintiff promptly filed a constitutional complaint to the KCC 

on October 25, 1988 (Constitutional Court of Korea 2008). 

 Interviews with the first KCC justices reveal a more interesting dimension of the 

case.123 Justice Byun Jung Soo was quite eager to make decisions to improve human rights 

— and enhance the authority of the KCC. Yet, no court, including the Supreme Court, was 

filing any requests for judicial review. Byun talked to lawyer Cho and advised him to use 

more of the newly established judicial review procedures.124 This story reveals that, despite 

                                                 
122 He was also representing the plaintiffs of the famous Sexual Torture at the Bucheon Police Station case.   
123 Lee Bum Joon’s Interviews with Justice Lee Si Yoon and Byun Jung Soo (respectively). (See Lee B 2009, 80). 
124 They were personally close to each other and Justice Byun was eager to help Lawyer Cho who visits the KCC often. 
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the official record saying it was the Supreme Court, the first decision by the KCC on the 

constitutionality of a law could not have come about without initiative and support from 

civil society.    

 

Crucial Role of CSO Case 2: Rights to Legal Counsel  

  

Another historic decision by the KCC against the government and on behalf of 

human rights was its ruling on the right to free and private access to legal counsel.125 On 

June 14, 1991, a member of the Korean Teachers and Educational Workers’ Union (KTU) 

was arrested by the National Security Planning Agency (NSPA).126 When his wife visited 

him with a lawyer, police officers at the detention center sat right next to them recording 

their conversations and taking photos of their meeting. The police officers refused the 

lawyer’s demand for private meeting with his client. Subsequently, the lawyer and his 

detained client filed a constitutional complaint (Huh 1992; Lee et al. 2010). 

On January 28, 1992, the KCC unanimously ruled that the action of recording 

conversations between a non-convicted detainee and his lawyer was unconstitutional, 

violating the right to legal counsel as stated in the Constitution Article 12 Section 4127 

(Constitutional Court of Korea 2010, 160-163). The Court also made it clear that the 

administrative practice of applying Criminal Administration Act Article 18 Section 3,128 

                                                 
125 91 Hun Ma 111. 
126 In January 1981, the Korean Central Intelligence Agency (KCIA) was renamed as the NSPA. Later in January 1999, the agency 

was relaunched as the National Intelligence Service (NIS).   
127 Constitution Article 12  

(4) Any person who is arrested or detained shall have the rights to prompt assistance of counsel. When a criminal defendant is unable 
to secure counsel by his own efforts, the State shall assign counsel for the defendant as prescribed by Act.  

128 Criminal Administration Act Article 18  

(iii) Prisoner’s meeting and conversation through documents must be done in presence of a prison officer or through censorship by 
prison officers.  

 The law was initiated on 2 March 1950 as of Law No. 105. The last revision of the law was on 22 December 1980 as of Law No. 3289. 
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meant for prisoners, to non-convicted detainees is unconstitutional (KCC 91 Hun Ma 111; 

see also Constitutional Court of Korea 2008, 610-612). The ruling by the KCC was a 

historic decision for human rights protection in South Korea, since it made it clear that 

governmental actions should guarantee and protect fundamental human rights such as the 

presumption of innocence, right to remain silent, and right to legal counsel (Huh 1992).  

In this constitutional complaint, various civil society organizations supported the 

plaintiffs. The detainee Yoo was a member of the KTU, one of the largest labor unions, 

and the lawyer was a member of the Minbyun, which was one of the largest legal civil 

society organizations in South Korea. 

 Similarly, in 92 Hun Ma. 144, lawyers and civil society organizations (e.g., 

Minbyun) played a critical role in the KCC’s historic ruling of unconstitutionality of 

criminal administration acts, thus confirming the right to legal counsel. In early June 1992, 

Park Seung Ok, a pretrial detainee in Anyang Prison near Seoul, was suddenly transferred 

to Cheonjoo Prison, which is hours away by car or train from Seoul. It was a plan to obstruct 

Park from obtaining proper legal counsel. Park’s lawyer did not realize the transfer, as Park 

was not allowed to inform him. The lawyer – a member of Minbyun – visited Anyang 

Prison for a meeting with Park and only then found out that his client had been transferred 

without any notice. Park and his lawyer filed an administrative litigation to annul the 

transfer order and move Park back to Anyang Prison. Fortunately, the administrative court 

accepted their request (Lee, Han, and et al. 2010).  

 However, while working on their administrative litigation, Park and his lawyer 

found out that Cheonjoo Prison had censored letters between them and intentionally 

delayed or even neglected to send Park’s letters to his lawyer. Teaming up with other 
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Minbyun lawyers, Park and his lawyer filed a constitutional complaint to the KCC to 

acknowledge that the articles of criminal administration acts — upon which the prison’s 

censorship was based — are unconstitutional, violating fundamental human and civil rights 

of pretrial detainees129. On July 22, 1995, the KCC ruled that the articles as well as the 

censorship by the prison were unconstitutional (92 Hun ma 144). The rulings represented 

another substantial improvement in human-rights practices in South Korea.  

 The role of civil society organizations is again clear in this constitutional complaint 

case. For the administrative lawsuit as well as Park’s criminal litigation, Minbyun 

financially and legally supported Park’s lawyer, since his client could not afford his legal 

fees. Minbyun laywers (including Park’s original lawyer) put the case in front of the KCC 

and persuaded the court to make the crucial decision. 

 

Discussion for Further Research 

 I do not deny the conventional wisdom that political fragmentation is conducive to 

judicial independence on paper. Apparently, without the surprising electoral victory and 

rise of opposition parties since 1985, as well as strong public support for an independent 

judiciary revealed during the demonstration in 1987, it would be less likely that South 

Korea would establish the KCC and engrave the court’s power of judicial review in 

constitution.  

 Yet, I argue that power fragmentation explains only half of the story, especially in 

terms of the de facto judicial independence of the initial justices of the KCC in the early 

                                                 
129 Constitution Article 12 

(5) No person shall be arrested or detained without being informed of the reason thereof and of his right to assistance of counsel. 
The family, etc., as designated by Act, of a person arrested or detained shall be notified without delay of the reason for and the time 

and place of the arrest or detention.  
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1990s, when the National Assembly was controlled by a strong DJP with a supermajority. 

I aim to clarify whether and how strong demands and support structures in domestic 

political and societal circumstances can be conducive to promoting judicial power, even 

under a concentrated political structure.  

One key assumption upon which my argument for the impact of civil society 

organization rests is that civil society organizations support judicial independence, 

especially in transitional democracies, for protection and improvement of civil rights. As 

Clark and Staton correctly point out, the judiciary’s power to constrain the executive comes 

from “the public’s shared belief” and citizens’ “politically and unified” engagement to 

support the rule of law (Clark and Staton 2017)  

 Therefore, even if the power and engagement of civil society is strong in a state, it 

is unlikely that the high court would make decisions against the ruling regime or that the 

executives would comply with the court’s decision, if there is little support for the judiciary 

per se.   
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Chapter 9. Conclusion 
 

In my dissertation, I investigate the conditions and mechanisms that external demands in 

terms of foreign aid, IGO membership, and INGO density promote and consolidate judicial 

independence in transitional democracies. I argue that external pressures based on a 

bottom-up norm-promoting strategy aiming to enhance demand-side non-governmental 

actors in a state can be conducive to enhancing de facto judicial independence. However, 

their impacts depend upon the presence and strength of domestic civil society organizations. 

By contrast, external pressures based on a top-down norm-promoting approach aiming to 

alter preferences of governmental actors and political elites are conducive to spreading a 

strategic adoption of judicial independence.  

 The results of a series of cross-national analyses in chapters five and six generally 

support my arguments. First, as expected, IGO membership as a top-down norm-promoting 

method is conducive for de jure judicial independence, although it impedes the 

consolidation of de facto judicial independence. At the same time, the negative impact of 

IGOs upon de facto judicial independence becomes insignificant if a state has a robust civil 

society.  

Second, and somewhat surprisingly, the promotion of norms that empowers 

demands from below (e.g., INGO density) is conducive to both de jure and de facto judicial 

independence in transitional democracies. Those results align with findings of previous 

research that states with more connectedness to global society via increased IGO 

membership and greater INGO density are more likely to have global norms such as 

judicial independence. however, the impact of INGO density on consolidating de facto 

judicial independence depends upon the strength of civil society in a state. While the extent 
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to which INGO density cultivates improvement in de facto judicial independence is 

moderated as civil society becomes robust, the likelihood that INGO involvement results 

in any actual improvement in judicial practice is far less if civil society is only emerging 

and thus fragile.  

 Third, as my hypothesis anticipated, the presence and strength of civil society is 

essential to both de jure and de facto judicial independence. In fact, the marginal effect of 

civil society is the strongest among all of the predictors in my analysis. Such a finding 

confirms the importance of demand-side predictors such as CSO for further research.  

 Fourth, states that rely heavily on foreign ODAs are more likely to have de jure 

judicial independence, although their de facto judicial independence remains low. In 

contrast to the variable of foreign aid, which assesses the impact of economic incentives 

for a norm promotion (i.e., judicial independence), the variable of “heavy reliance on ODA” 

tests whether a state’s vulnerability to foreign pressures renders them more receptive to 

judicial independence. The findings imply that states more reliant upon foreign ODAs are 

more likely to exhibit a disparity between de jure and de facto judicial independence.     

 The results of a comparative study on South Africa and Bulgaria clarify the causal 

mechanism by which INGOs promote and consolidate judicial independence. In South 

Africa, INGOs have been conducive to empowering CSOs both in pre- and post-apartheid 

regimes. During the apartheid regime, INGOs sent strong support and abundant financial 

aid to South African CSOs that challenged the repressive, racist regime. After the transition, 

the support from INGOs enabled many law-related organizations, including law centers 

and legal aid clinics, to improve their legal capabilities. Partly owing to their direct 

accessibility to the Constitutional Court of South Africa and partly due to their experience 
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during the transitional period, South African CSOs vigorously used judicial procedures 

such as strategic litigations to protect the rights of marginalized and underrepresented 

people in the country. As a result, INGOs’ involvement in and support of South African 

civil society has improved and consolidated judicial independence. In Bulgaria, however, 

strong support from INGOs failed to cause a substantial improvement in de facto judicial 

independence. Their involvement and commitment to Bulgaria effectively facilitated the 

growth of CSOs, although the growth was mostly in numbers instead of in capacity. The 

legacy of compulsory membership in NGOs during the communist regime and weak ties 

between donor INGOs and recipient CSOs could explain such growth and the lack of 

empowerment. More importantly, Bulgarian CSOs could not or would not take the matter 

to courts because they were not allowed to refer any case to the BCC.  

 A comparison of the South African and Bulgarian cases confirms my argument and 

the findings of the cross-national analysis in chapter six. INGOs are more likely to promote 

judicial independence and do so indirectly via civil society in a state. More importantly, 

the results of a comparison of the two cases imply that strong connectedness and robust 

bonds and interactions between INGOs and local CSOs are conducive to consolidating 

judicial independence.  

An in-depth investigation of the development of the KCC in Chapter Eight clarifies 

the moderating effect of strong CSOs upon the influence of INGO. The adoption of judicial 

review and the establishment of the KCC closely aligns with the case of a strategic adoption. 

It was an outcome of compromises between the ruling regime and opposition groups during 

a constitutional rewriting. The ruling party did not want or expect the soon-to-be-
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established KCC to be influential, and even KCC justices and other legal professionals 

thought that the court would be a “quiet” institution.  

However, largely due to the vigorous participations of CSOs via the procedure of 

issuing constitutional complaints, KCC justices who shared the organizational need to raise 

the court’s legitimacy and authority made decisions against the ruling government and 

almost-super-majority party in the legislature. The case of South Korea shows that the rapid 

growth and empowerment of CSOs can be conducive to improving judicial independence. 

At the same time, it implies that the growing power of CSOs can substitutes the impact of 

INGOs on judicial independence.  

My dissertation is valuable in both its theoretical contributions and its policy 

implications. Theoretically, the research is one of the few attempts to identify the impact 

of global efforts to spread judicial independence in the world. Despite the growing efforts 

to promote judicial independence in other states and the fact that judicial independence has 

been rapidly and simultaneously adopted in many states since the 1980s, surprisingly few 

studies have attempted to investigate the diffusion of judicial independence. By 

incorporating the findings of previous research on judicial politics and norm/policy 

diffusion, my dissertation identifies the positive, significant impacts of external demands 

upon the promotion and consolidation of judicial independence in transitional democracies. 

Therefore, the findings of my dissertation recommend further studies to deepen our 

understandings of the impact of foreign and international actors and institutions on altering 

and consolidating global norms such as judicial independence that many have assumed to 

be solely domestic issues. 
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Moreover, a multi-method approach of conducting a cross-national analysis, a brief 

comparative case study developed from a pathway analysis, and an in-depth process-

tracing case study clarifies the causal mechanism how the involvement of INGOs affect 

decision making and the separation of power in a state.  

Regarding policy implications, by scrutinizing the impact of global efforts of 

foreign aid, IGOs, and INGOs on de jure and de facto judicial independence separately, 

my dissertation finds that a bottom-up, norm-promoting strategy can be more effective than 

a top-down norm promotion to encourage states to comply to global norms. In addition, 

findings of a comparison of the case of South Africa and Bulgaria conclude that strong ties 

and robust interactions between INGOs and local organizations are an essential condition 

to make their initiatives more effective.   
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[Figure] Judicial Independence in Transitional Democracies (continued) 
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[Figure] Judicial Independence in Transitional Democracies (continued) 
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[Figure] Judicial Independence in Transitional Democracies (continued) 
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[Figure] Judicial Independence in Transitional Democracies (continued) 
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[Figure] Judicial Independence in Transitional Democracies (continued) 
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[Figure] Judicial Independence in Transitional Democracies (continued) 
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[Figure] Judicial Independence in Transitional Democracies (continued) 
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[Figure] Judicial Independence in Transitional Democracies (continued) 

 

 

 

 

 

0
1

2
3

4
5

6
7

8

-1
-.

5
0

.5
1

y
e

a
r

Judicial Review
Dem

De-dem
JI

1980 1985 1990 1995 2000 2005 2010

Nepal

0
1

2
3

4
5

6
7

8

-1
-.

5
0

.5
1

y
e

a
r

Judicial Review
JI

Democratization

1980 1985 1990 1995 2000 2005 2010

Nicaragua

0
1

2
3

4
5

6
7

8

-1
-.

5
0

.5
1

y
e

a
r

JI
JR
Dem

De-dem
Dem

1980 1985 1990 1995 2000 2005 2010

Niger

0
1

2
3

4
5

6
7

8

-1
-.

5
0

.5
1

y
e

a
r

Dem & JR
De-dem

JI
Dem

1980 1985 1990 1995 2000 2005 2010

Nigeria

0
1

2
3

4
5

6
7

8

-1
-.

5
0

.5
1

y
e

a
r

JR
Dem

De-dem
JI

1980 1985 1990 1995 2000 2005 2010

Pakistan

0
1

2
3

4
5

6
7

8

-1
-.

5
0

.5
1

y
e

a
r

JI and Judicial Review
Democratization

1980 1985 1990 1995 2000 2005 2010

Panama

de facto JI Civil Society Power configuration Divided Government INGO density IGO membership



264 

 

[Figure] Judicial Independence in Transitional Democracies (continued) 
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[Figure] Judicial Independence in Transitional Democracies (continued) 
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[Figure] Judicial Independence in Transitional Democracies (continued) 
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[Figure] Judicial Independence in Transitional Democracies (continued) 
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[Table] Adoption of Judicial Review in Transitional Democracies between 1980 and 

2010  

  

country year de facto Judicial Independence de jure JI 

Chile 1980 0.1464 1 

Peru 1980 0.4488 1 

Ghana 1982 0.1015 0 

Hungary 1983 0.3381 1 

Liberia 1986 0.0657 0 

South Korea 1987 0.4399 1 

Suriname 1987 0.3092 0 

Poland 1989 0.4728 1 

Benin 1990 0.3764 1 

Fiji 1990 0.6539 1 

Mozambique 1990 0.2845 1 

Bulgaria 1991 0.5783 1 

Romania 1991 0.4149 1 

Cape Verde 1992 0.5606 1 

Estonia 1992 0.8138 1 

Lithuania 1992 0.7209 1 

Mongolia 1992 0.5338 1 

Niger 1992 0.345 1 

Guatemala 1993 0.3199 1 

Lesotho 1993 0.587 1 

Russia 1993 0.3084 1 

Malaysia 1994 0.4698 0 

Mexico 1994 0.4397 1 

Moldova 1994 0.5513 1 

South Africa 1994 0.8196 1 

Armenia 1995 0.3491 1 

Bosnia and Herzegovina 1995 0.2583 0 

Latvia 1996 0.6381 1 

Ukraine 1996 0.3933 1 

Albania 1998 0.3626 1 

Macedonia 1998 0.5913 1 

Namibia 1998 0.7073 1 

Croatia 2001 0.6301 1 

Indonesia 2001 0.3715 1 

Samoa 2001 0.9472 0 

Slovakia 2001 0.599 1 

East Timor 2002 0.7458 1 

Georgia 2003 0.3597 1 

Yugoslavia(Serbia) 2003 0.1519 1 

Slovenia 2004 0.9568 1 

Nepal 2006 0.1791 1 

Maldives 2008 0.3048 1 
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List of states with strong civil society (45 countries)  

Albania, Argentina, Armenia, Bangladesh, Benin, Bolivia, Brazil, Bulgaria, Cape Verde, 

Croatia, East Timor, El Salvador, Estonia, Fiji, Georgia, Guyana, Honduras, Hungary, 

Indonesia, Latvia, Lesotho, Lithuania, Macedonia, Madagascar, Mali, Mongolia, 

Montenegro, Namibia, Niger, Panama, Paraguay, Philippines, Poland, Romania, Samoa, 

Sao Tome and Principe, Senegal, Sierra Leone, Slovakia, Slovenia, South Africa, South 

Korea, Suriname, Taiwan, Zambia  

 

List of states with weak civil society (30 countries)  

Bosnia and Herzegovina, Burundi, Central African Republic, Chile, Comoros, Congo, 

Ethiopia, Ghana, Guatemala, Guinea-Bissau, Haiti, Kenya, Liberia, Malawi, Malaysia, 

Maldives, Mexico, Moldova, Mozambique, Nepal, Nicaragua, Nigeria, Pakistan, Peru, 

Russia, Thailand, Turkey, Ukraine, Uruguay, Yugoslavia,  

# Grenada is excluded due to missing observations for core civil society organization 

variable. 

 

List of heavy ODA reliance states (26 countries)  

Armenia, Benin, Bosnia and Herzegovina, Burundi, Cape Verde, Central African Republic, 

Comoros, Czech Republic, East Timor, Ethiopia, Ghana, Guinea-Bissau, Guyana, Lesotho, 

Liberia, Madagascar, Malawi, Mali, Mongolia, Mozambique, Nicaragua, Niger, Samoa, 

Senegal, Sierra Leone, Zambia  

 

List of low ODA reliance states (50 countries)  

Albania, Argentina, Bangladesh, Bolivia, Brazil, Bulgaria, Chile, Congo, Croatia, El 

Salvador, Estonia, Fiji, Georgia, Grenada, Guatemala, Haiti, Honduras, Hungary, 

Indonesia, Kenya, Latvia, Lithuania, Macedonia, Malaysia, Maldives, Mexico, Moldova, 

Montenegro, Namibia, Nepal, Nigeria, Pakistan, Panama, Paraguay, Peru, Philippines, 

Poland, Romania, Russia, Sao Tome and Principe, Slovakia, Slovenia, South Africa, South 

Korea, Suriname, Taiwan, Thailand, Turkey, Ukraine, Uruguay, Yugoslavia. 
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[Variables, Description, and Data Sources] 

Unit of Analysis  
Whether a country has judicial independence and judicial 

review in its constitution for a given year (country-year)  

 

Data Source 

Time Frame 1980-2005 
 

Dependent Variable Description  
 

De jure Judicial Independence  

Whether a country’s constitution contains judicial 

independence and judicial review for a given year  

(Obs=1623, Min=0, Max=1, Mean=0.773, SD=0.419) 

Comparative 

Constitutions 

Project  

De facto Judicial Independence 

Continuous from 0 to 1.  

(Obs=1781, Min=0.035, Max=0.958, Mean=0.430, 

SD=0.223) 

Linzer and 

Staton 2011 

Independent/Control Variables  

Intergovernmental 

organizations membership 

 Number of IGO memberships a country has for a given year.  

(Obs=1766, Min=1, Max=95, Mean=51.486, SD=17.445) 

 

COW IO v2.3 

International NGOs density   

Natural log of the number of INGOs with national sections, 

individual or organization members in a state for a given year. 

(Obs=1727, Min=0.693, Max=8.201, Mean=6.04, SD=1.064) 

Yearbook of 

International 

Organizations 

Civil Society  

 The level of robustness of civil society  

(Obs=1735, Min=0.195, Max=0.974, Mean=0.621, 

SD=0.279) 

V – Dem v.6.2 

INGO X Civil Society 
(Obs=1530, Min=0.075, Max=7.769, Mean=3.769, 

SD=1.979) 

 

Economic Development  
Natural log of GDP per capita. 

(Obs=1734, Min=5.032, Max=10.11, Mean=8.13, SD=0.897) 

World Bank 

Democracy 
Binary measure of democracy 

(Obs=1771, Min=0, Max=1, Mean=0.505, SD=0.500) 

UDS 

Oda reliance 
(ODA as % of GNI) (Obs=1792, Min=-0.646, Max=78.707, 

Mean=7.239, SD=10.845) 

World Bank 

Trade Openness 

Sum of a state’s exports and imports of goods and services 

divided by its GDP (Obs=1546, Min=6.320, Max=375.38, 

Mean=70.971, SD=41.133) 

World Bank 

Divided government 

Binary measure of whether the executive and the legislature 

are governed by different parties. 

(Obs=1792, Min=0, Max=1, Mean=0.562, SD=0.496) 

V-Dem v.6.2 

Power Configuration 
Party composition of the legislative branch. 

(Obs=1646, Min=0, Max=1, Mean=0.472, SD=0.371) 

V-Dem v.6.2 

Aid for legal development  

Amount of aid in 2011 USD (million). Variable is coded as 0 

if there is no incoming aid or information) (Obs=1045, 

Min=0, Max=33217.93, Mean=559.27, SD=2271.337) 

OECD CRS & 

AidData 

Human Rights INGOs density 

Natural log of the number of human rights INGOs in a state 

for a given year.  

(Obs=1343, Min=0, Max=80, Mean=21.593, SD=16.063)  

Smith and 

Wiest (2005), 

Yearbook of 

IOs 

 

 


