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Abstract 
 

Avoiding the Brewing Battle Between the Military and Windfarms 
 

The current wind energy boom, while championed by the Department of Defense 

(“DoD”), President Biden and energy developers alike, is sometimes at odds with 

military operations.  A wind development with soaring modern turbines hundreds of feet 

high may be close enough to a military flightpath or radar system to cause radar 

interference or put pilots at risk of accident.  The DoD often seeks to engage in discussion 

to “mitigate” these concerns with a developer and allow the windfarm to continue in an 

altered form.  Often this succeeds, occasionally it fails. 

While this issue has sporadically appeared in domestic headlines over the past 

fifteen years, the legal regime put in place since 2011, built around the DoD 

“Clearinghouse” to facilitate mitigation discussions, has proven inadequate.  This is 

because no arm of the federal government, individually or collectively, has legal authority 

to halt a project in the extraordinary event mitigation discussions collapse.  Thus, 

theoretically, a project can press forward in the face of strident objection from the DoD 

and Federal Aviation Administration (“FAA”) over the project’s potential impact for 

military operations and hazard to aviation.  This has happened on two occasions, and 

while both projects failed to reach completion, in both instances the federal government 

lacked authority to stop them. 

As the number of windfarm developments soars, a revised legal regime is crucial 

to ensure wind energy can continue to grow while affirmatively protecting military 

installations and flightpaths.  This thesis will conclude there are three options for revising 

this regime. The first empowers state governments to control windfarm siting through 
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legislation of their choice (as has been done in three states).  The second and third options 

empower the federal government through decisive authority to stop a project or rebuttable 

presumptions regarding the hazard presented by an encroaching windfarm. 

Empowering the federal government in this arena may result in litigation 

concerning whether federal “veto” of such a project constitutes a regulatory taking under 

the U.S. Constitution.  This thesis explores that possibility in detail, concluding that while 

the outcome of prospective litigation is unclear the real “reward” to protect military 

operations is well worth the speculative “risk” of paying claimants through regulatory 

taking claims. 
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Introduction 

Wind-based renewable energy developments, or windfarms, are booming.  While 

windfarms provide a welcome alternative to fossil fuel electric generation, federal law 

has failed to keep pace with the rapid expansion of their size and scale.  This is especially 

true concerning the Department of Defense (“DoD”) and Federal Aviation 

Administration (“FAA”), which sometimes bristle at a proposed project’s encroachment 

upon aviation operations.  Both agencies work under a legal framework allowing them to 

make “adverse impact” and “hazard” determinations which are then provided to a 

windfarm developer.  Yet to the surprise of many, and as will be discussed in this paper 

at length, there is currently no federal mechanism to halt a windfarm project, 

regardless of its potential impact.   

In 2011, Congress created the Military Aviation and Installation Assurance 

Clearinghouse (“Clearinghouse”) for DoD and energy developers to provide input to the 

FAA for hazard determinations on windfarm (as well as other energy) projects.  The goal 

was to create an intermediary entity to consolidate the concerns of developers, the DoD 

the FAA, followed by an attempt to reconcile them through mitigation.  The 

Clearinghouse is governed by 10 U.S.C. § 183a, which makes the Secretary of 

Transportation’s “hazard determination” on windfarm sitings the end-result of the 

process.  The Secretary of Transportation then delegates hazard determination authority 

to the FAA. 
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In reaching a hazard determination, the FAA receives input from energy 

developers and the DoD for consideration.1  The FAA’s authority to review these projects 

is limited to windfarms with turbines exceeding a height of 199 feet; a figure invariably 

reached by commercial windfarms today.  A hazard determination, while a required 

procedural step for a windfarm development near a DoD installation or airspace, is not a 

binding approval or prohibition on a windfarm development.2  Rather, it is simply a 

determination that a windfarm development will or will not create a hazard to aviation 

(either civilian, military or both).  This is a crucial distinction because it means an energy 

developer may technically receive DoD objections and an FAA hazard determination, 

and still proceed with a development with no modifications.   

During the Clearinghouse process, there are several areas of concern commonly 

raised by the DoD for projects near military installation.  The first is encroachment by 

windfarms on military flightpaths.  As windfarms have grown in height and scale, 

flightpath encroachment has become a real concern for the DoD.  This is especially 

important around DoD pilot training bases and intercontinental ballistic missile 

(“ICBM”) launch facilities operated by the United States Air Force (“USAF”).   

In addition to impacting flight paths, the DoD also commonly raises the concern 

of the impact on radar operations.  The radars most impacted are operated by the North 

American Aerospace Defense Command (“NORAD”), which are used as a first-warning 

system by the DoD for potential crises such as a missile strike on U.S. soil.  NORAD 

 
 
1 10 U.S.C. § 183a (2021). 
2 Flowers Mill Assoc. v. United States, 23 Cl. Ct. 182, 183 (1991). 



3 
 

collects data which show its radars near “saturation” (point at which they are unable to 

detect targets due to level of radar activity), and a common cause of radar saturation is 

interference from windfarms.  These radar impacts can become a focal point of 

negotiations between the DoD and energy developers through the Clearinghouse process, 

with the DoD often pushing for “curtailment” by the energy developers as discussed later. 

Finally, another area of increasing concern for the DoD is the potential for 

windfarms to be used for adverse interests to U.S. national security.  Windfarms funded 

by foreign investment are relatively common, including non-allies such as the People’s 

Republic of China (“China”).  The DoD worries investors from adversary nations could 

put windfarms to dubious use by, for example, monitoring and studying military flight 

paths, studying pilot training practices, and attempting to spy on NORAD radar practices. 

Despite the numerous DoD concerns for operational impact and national security 

implications, neither the DoD nor the FAA have legal authority to stop these projects.   

10 U.S.C. § 183a is structured to give the DoD and energy developers input, not power, 

to approve or deny a project.  Thus, even though the Clearinghouse gives the DoD a clear 

role in windfarm encroachment discussions, the current state of 10 U.S.C. § 183a fails to 

provide an adequate framework to carry out Congress’ intent to both protect national 

security and promote renewable energy projects.   

This thesis sets out to explain the current state of the issue surrounding the DoD, 

energy developers, and FAA hazard determination process for windfarm sitings near 

DoD installations while providing three options for revision of the current legal regime.  

One option is federal authority to approve or deny windfarms near DoD installations or 

flight/radar paths, which will give the government the ammunition necessary to protect 
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the DoD mission and address national security concerns.  It is a longstanding DoD belief 

that it should not serve as a regulator itself, thus making the FAA the clear choice as the 

civilian agency which already controls the hazard determination process.  Even so, the 

downside to this revision would be the risk of creating a regulatory taking issue for the 

government concerning these windfarm sitings. 

 Another alternative is state legislation to require DoD approval or consultation of 

any windfarm development sited near a DoD installation or airspace.  This has been done 

to varying degrees in North Carolina, Oklahoma and Wyoming.  In fact, the Oklahoma 

legislation exemplifies the effectiveness of this approach, as it stopped a windfarm 

development which proceeded over an FAA determination of hazard and DoD objection.  

 Finally, the current legal regime may be revised to create a presumptive hazard 

determination system.  This would mean, for example, that a windfarm within a certain, 

set number of miles from a DoD flightpath, installation or launch facility is presumed 

hazardous to aviation.  The developer could then be given an opportunity to overcome 

this presumption through mitigation discussions and even a form of administrative 

hearing. 

 These options all empower the federal government in a needed field, but they may 

create new legal consequences.  Giving the FAA decisive authority for its hazard 

determination or creating a presumptive hazard determination system will likely result in 

litigation over whether those determinations constitute regulatory takings under the US 

Constitution.  To date, similar litigation challenging the current legal regime has ended in 

favor of the federal government.  A new system may change that status quo, though as 

will be discussed it is unclear how courts would resolve such challenges. 
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Ultimately, this paper will show a revision to the current legal regime surrounding 

windfarm encroachment on DoD operations is necessary regardless of the option chosen.  

There is a real chance a revision will create regulatory taking concerns for the federal 

government.  Even so, that is a risk worth taking to stop a windfarm from pressing 

forward over DoD and FAA objection. 

I. The Current Process & Legal Framework 

Any discussion of improving the current federal framework for contesting 

windfarms near DoD operations first necessitates a discussion of the current process.  

This section will discuss why the DoD is subordinate to the FAA in this arena.  It will 

also explain the current Clearinghouse and FAA review processes in detail.  As one 

becomes familiar with the current federal review landscape, it is important to keep in 

mind the entire bureaucratic framework does not actually provide a legal mechanism for 

either the DoD or FAA to stop a windfarm project. 

A. Why Does the FAA Control Windfarm Siting Near Military Bases? 

To understand the current legislative framework surrounding windfarm sitings, it 

is necessary to understand the origins of the FAA.  Prior to 1958, the entire aviation 

industry was divided along military and civilian lines with no single point of control over 

the system.  The division even extended as far as separate air traffic control systems.3  

This system of three separate agencies controlling their own portion of aviation (the DoD, 

Department of Commerce, and Civil Aeronautics Board) was seen as ineffective after a 

 
 
3 Colonel (“Col”) Felix A. Losco & Major Thomas F. Collick, When Wind, Wind Turbines and Radar Mix - 
A Case Study, 68 A.F. L. REV. 235, 244 (2012). 
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series of three mid-air collisions following World War II, two of which were between 

military and civilian aircraft.4 

The collisions put pressure on Congress to act, and thus the FAA was created 

through the 1958 Federal Aviation Act.5  Trumpeted by then-President Dwight 

Eisenhower as an answer to a compartmentalized approach to military and civilian air 

navigation, the FAA was intended to place control for air navigation under one agency 

for all issues.  President Eisenhower was clear from the beginning he envisioned a new 

executive agency with “paramount authority over U.S. airspace” beyond solely 

navigational issues.6 

The FAA operates largely as intended by President Eisenhower, with singular 

control over U.S. airspace.  There are instances where control of airspace is “delegated” 

to the DoD, such as around Travis Air Force Base (“AFB”), but even then the FAA 

retains broad decision-making authority regarding airspace and air traffic.7  

It was at Travis AFB where the “Shiloh II” windfarm impacting DoD operations 

first exposed the need for a revised FAA and DoD approach to energy projects.  In 2006, 

the FAA reached a “determination of no hazard” regarding Shiloh II near Travis AFB.8  

Travis AFB is home to the USAF’s massive C-17 airframe, and the USAF expressed 

concerns about the 350-foot wind turbines’ impact on the large, fast-flying C-17’s 

 
 
4 Id. 
5 Federal Aviation Administration, A Brief History of the FAA, 
https://www.faa.gov/about/history/brief_history (last visited Apr. 18, 2023). 
6 Losco, supra note 3, at 244. 
7 Id. at 245. 
8 Id. at 243. 
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mission.9  Notably, this was five years before the creation of the Clearinghouse, so there 

was no formalized process for DoD input at the time. 

A multi-year debate ensued between the USAF/DoD, FAA and energy developer, 

and by 2009 the parties had completed joint research, case studies and reports on the 

project.10  Despite repeatedly raised concerns by the USAF, the developers of Shiloh II 

were “quick to point out the FAA, the agency responsible for air safety, had expressly 

approved these turbines.”11  No formal mechanism for the USAF/DoD to contest the 

siting existed, so the developers were technically correct. 

The Shiloh II project demonstrated the lack of a clearly defined role for the DoD 

in windfarm siting and exemplified how “Air Force involvement with either the FAA or 

developers was usually minimal until very late in the…process.”12  After two more 

windfarms were determined non-hazardous by the FAA in the same vicinity as Shiloh II, 

Lieutenant General (“Lt Gen”) Vern Findley, then-Air Mobility Command (AMC) Vice 

Commander, wrote to the FAA program manager responsible for reviewing windfarm 

proposals.13 Lt Gen Findley, concerned about the repeated determinations of no hazard 

and lack of a mechanism for even evaluating mission impact by the windfarms, wrote: 

At some point, the construction of additional turbines will impact aviation safety. 

Neither we nor the FAA, I assume, know when we've reached that threshold. 

 
 
9 Id. at 242. 
10 Id.  This article provides much greater detail on the Travis AFB “Shiloh II” windfarm issue and the 
attempts to resolve it over several years in the 2000s without the Clearinghouse structure in place. 
11 Losco, supra note 3, at 243.  This is an example of developers’ misunderstanding of the authority of an 
FAA Hazard Determination as it currently stands, because it is not actually an approval or denial of a 
project. 
12 Id. at 247. 
13 Id. at 250. 
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While the construction of 76 wind turbines may not, in itself, appear to pose a 

safety problem, the fact that this would be a ten percent increase in the number of 

turbines already operating in the [Wind Resource Area] is troubling because we 

currently have no way to assess their cumulative impact.  As a possible solution, 

we suggest the FAA and the Air Force join interested wind energy developers to 

develop an assessment capability.14 

Lt Gen Findley’s comments foreshadowed the need for congressional action to create a 

framework to facilitate discussion of windfarm sitings near DoD installations.  In 2010, a 

subcommittee of the U.S. House Armed Services Committee held a hearing to discuss 

windfarm impacts on DoD operations.15  The DoD sought congressional action and 

“recommended the subcommittee support creating a single DoD point of contact for 

developers on renewable energy sitings” to avoid another long, entangled fight over 

projects like at Travis AFB.16  The windfarm developers who spoke to the subcommittee 

concurred with the DoD that a “single entity to review wind projects in DoD” was the 

best way forward.17 

Following these discussions before the House Armed Services Committee, the 

Clearinghouse took shape as the “single entity” desired by all parties and was included in 

the Fiscal Year (FY) 2011 National Defense Authorization Act (NDAA). 

 
 
14 Id. (citing Letter from Lt Gen Vern M. Findley to Kevin Haggerty, Manager, Airspace and Rules 
Division at the FAA (Sept. 3, 2009) (on file with authors)). 
15 Id. at 249. 
16 Id. 
17 Id. 
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B. The FAA Process & Clearinghouse Connection 

With the background of the FAA and DoD relationship on energy development in 

mind, it is next necessary to understand the Clearinghouse’s purpose and the space in 

which it operates.  Since its establishment in 2011, the Clearinghouse has seen an 

immense rise in both its authority and workload.  As discussed, the Clearinghouse was 

created in 2011 under the fiscal year (FY) 2011 NDAA, with a goal of establishing a 

formal review process for addressing multiple parties’ concerns over windfarm sitings.  

While the “formal” review is primarily pertinent to this paper, there is also an informal 

process which energy developers may request, which will be briefly discussed.18  Thus, 

on its face the Clearinghouse sounds novel, but it simply supplements a pr e-existing 

review process administered by the FAA under 14 CFR Part 77 (“Part 77”).19   

Part 77 is designed for the FAA to affirm whether a proposed construction project 

within a prescribed area near an airport or heliport presents a “hazard to air navigation”.20  

Part 77 functions with equal regard for civilian and military aviation.  Today, even in 

instances with DoD and therefore Clearinghouse implications, the siting process for a 

windfarm project begins with an energy developer filing a “Notice of Proposed 

Construction or Alteration” which is then assigned an “Aeronautical Study Number” or 

 
 
18 32 C.F.R. § 211.1 (2013). 
19 Michael L. Casillo, An Emerging Threat: Impacts of Wind Energy Production on 
DoD Operations and Their Legal Implications, THE JAG REPORTER, Jan. 2021, at 1, 3. 
20 Id. 
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ASN.21  Once an ASN is assigned, it is then tracked through the FAA’s “Obstructions 

Evaluation and Airport Airspace Analysis” (OEAAA) system.22 

 Once the developer initiates FAA filing and an ASN is assigned, the OEAAA 

system employs a computing capability that projects which of the thousands of filed 

projects each year may impact DoD operations, flight paths, and/or radar systems.23 Once 

the OEAAA identifies projects which may implicate the DoD, the Clearinghouse is 

notified by receiving a copy of the Part 77 application in question.24 The Clearinghouse 

then has 75 days to determine if the project will adversely impact DoD operations.   

C. DoD & Clearinghouse Determination of Adverse Impact 

Under 10 U.S.C. § 183a, “adverse impact” is defined as “any adverse impact upon 

military operations and readiness, including flight operations, research, development, 

testing, and evaluation, and training, that is demonstrable and is likely to impair or 

degrade the ability of the armed forces to perform their warfighting missions.”25 The 

Clearinghouse’s primary function regarding windfarm sitings is to determine if a project 

meets this definition.  Further, here is a CFR and Department of Defense Instruction 

(“DoDI”) on point to determine if a project’s parameters meet adverse impact definition.  

32 CFR Part 211 (“Part 211”) codifies the “Mission Compatibility Evaluation Process” 

by which any adverse impact is determined, and DoDI 4180.02 lays out how it is 

implemented by the DoD and Clearinghouse.  Upon receipt of a Part 77 application from 

 
 
21 14 C.F.R. § 77.7 (2011). 
22 Id. 
23 Casillo, supra note 19, at 3. 
24 Id. 
25 10 U.S.C § 183a (2021). 
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the FAA, the Clearinghouse shares the application with implicated DoD components for 

their input and data on any adverse impact.26  Once the DoD components have provided 

said data, the Clearinghouse reaches one of three conclusions as required by Part 211: (1) 

the project will have an adverse impact on military operations and readiness, (2) the 

project will not have an adverse impact, or (3) the project's adverse impacts are 

sufficiently attenuated that they do not require mitigation.27 

D. Mitigation if an Adverse Impact is Found Under a Formal Review 

If the DoD and Clearinghouse reach the conclusion the project will have an 

adverse impact on military operations, the Clearinghouse will enter an “objection” with 

the OEAAA system,28  then typically seeks to mitigate the issue with the developer.29  If 

the adverse impacts cannot be sufficiently mitigated in the eyes of the DoD, the DoD can 

allege the project proposes an “unacceptable risk to the national security of the United 

States,” another statutory term from Part 211 requiring an additional level of review 

which will be discussed later.30 

 The options for mitigation are also statutorily dictated, and both the DoD and 

developers are expected to take steps, if possible, to mitigate the impact of a windfarm 

project on military operations and avoid the next stage of the petitioning process with the 

FAA.  For the DoD, Part 211 requires the following mitigation measures if found 

 
 
26 Casillo, supra note 19, at 3. 
27 32 C.F.R.  § 211.6 (2013). 
28 U.S. DEP’T OF DEF. INSTR. 4180.02, IMPLEMENTATION AND MANAGEMENT OF THE DoD 
MISSION COMPATIBILITY EVALUATION PROCESS, para. 3.4 (Aug. 31, 2018). 
2932 CFR § 211.9 (2013). 
30 Id. 
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“feasible and affordable”: (1) Modifications to military operations, (2) Modifications to 

radars or other items of military equipment, (3) Modifications to military test and 

evaluation activities, military training routes (MTRs), or military training procedures, (4) 

Providing upgrades or modifications to existing systems or procedures, and/or (5) The 

acquisition of new systems by the DoD and other departments and agencies of the 

Federal Government.31 

Similarly, the developer is directed to seek an enumerated list of mitigation 

measures, but without the feasibility and affordability language reserved for the DoD.  

Energy developers are simply told they “should consider” the following as mitigation 

measures: (1) modification of the proposed structure, operating characteristics, or the 

equipment in the proposed project;  (2) changing the location of the proposed project; (3) 

limiting daily operating hours or the number of days the equipment in the proposed 

structure is in use in order to avoid interference with military activities; and (4) providing 

a voluntary contribution of funds to offset the cost of measures undertaken by the 

Secretary of Defense to mitigate adverse impacts of the project on military operations and 

readiness.32  In the absence of mitigation by the DoD or the developer, there is a greater 

probability the proposed project will be found to pose an unacceptable risk, as discussed 

below. 

The DoD determines its mitigation strategy through a Mitigation Response Team 

(“MRT”).  The MRT is governed by DoD Instruction 4180.02, Implementation and 

 
 
31 Id. 
32 Id. 
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Management of the DoD Mission Capability Evaluation Process, which as previously 

stated implements Part 211.33 An MRT is typically led by the military department most 

impacted by the proposed project, which for windfarms is most commonly the USAF.  

The MRT assimilates the data from the pertinent military departments about adverse 

impact to operations and makes mitigation recommendations on behalf of the DoD to the 

developer.34  The MRT also determines the feasibility and affordability of DoD 

mitigation measures based on this data, as required by Part 211. 

The Clearinghouse (usually through the MRT) is also statutorily mandated to 

contact the Governor of the state in which the windfarm at issue is located.35  The 

Governor is welcomed to provide comment on the proposed project, and whether the 

state in question supports the development at issue, the DoD’s position, or has no position 

on the matter.36  These comments become part of the MRT and Clearinghouse analysis 

for whether or not a determination of “unacceptable risk” is pursued. 

The best-case scenario for the MRT is to reach a proposed agreement with the 

developer.37 It is worth emphasizing this is not a finalized agreement and is simply a 

proposal; the DoD Instruction prohibits the MRT from entering an enforceable agreement 

with a developer.  If a proposed agreement is negotiated between the MRT and 

developer, the proposal is submitted by the MRT to the DoD and Clearinghouse for 

consideration. The proposed agreement must “specifically identify” the mitigation 

 
 
33 DODI 4180.02, para. 3.4. 
34 Id. 
35 10 U.S.C § 183a (2021). 
36 Casillo, supra note 19, at 4. 
37 DODI 4180.02, para. 3.4. 
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measures which will be employed by either or both sides.38 The MRT also informs the 

DoD and Clearinghouse if the developer either refuses to consider mitigation measures or 

an agreement cannot be reached. 

Upon receipt of a proposed agreement or conclusion of negotiations without an 

agreement, the Clearinghouse Board of Directors considers the accumulated data from 

both the DoD and developer (if the developer chose to provide data) along with any 

agreement.  The Clearinghouse either concludes (1) the proposed project may result in an 

unacceptable risk to the national security of the United States, thus recommending the 

Deputy Secretary of Defense make a finding of unacceptable risk, or (2) the 

Clearinghouse determines further steps or information is necessary before proceeding 

with a recommendation to the Deputy Secretary.39 

E. Unacceptable Risk: What it Means and Requires 

If the DoD remains unsatisfied with mitigation concepts after the Clearinghouse 

and MRT negotiate with the developer, the DoD’s last option is to find the windfarm 

project as proposed constitutes an “unacceptable risk to the national security of the 

United States.”40  Part 211 defines an unacceptable risk as “construction, alteration, 

establishment, or expansion, or the proposed construction, alteration, establishment, or 

expansion, of a structure” which will (1) endanger safety in DoD-related Air commerce, 

(2) interfere with “efficient use and preservation of the navigable airspace,” or (3) will 

“significantly impair or degrade the capability of the DoD to conduct training, research, 

 
 
38 Id. 
39 DODI 4180.02, para. 3.4. 
40 32 C.F.R.  § 211.3 (2013). 
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development, testing, and evaluation, and operations or to maintain military readiness.”41 

The authority to declare a project poses an unacceptable risk is reserved to the Deputy 

Secretary of Defense or higher.  Because energy developers are often keen to avoid 

negative press from challenging the DoD, a finding of unacceptable risk is “extremely 

rare” because windfarm project negotiations rarely require elevation to this stage.42  

In the event the Deputy Secretary of Defense concludes a windfarm poses an 

unacceptable risk to national security, that determination is immediately conveyed to the 

Secretary of Transportation through the FAA.43 A determination of unacceptable risk also 

triggers required notices to Congressional defense committees within 30 days of the 

determination.44 The notice to Congress is required to include, at minimum, (1) an 

explanation of the operational impact leading to the determination, (2) a discussion of the 

mitigation options considered, and (3) an explanation of why the mitigation options were 

not feasible or did not resolve the conflict.45   

After such a bureaucratic and meticulous process for reaching a recommendation 

from the Deputy Secretary of Defense, one might assume that recommendation is binding 

in some form or fashion.  Yet, despite this intensely organized process for soliciting 

input, analyzing data and negotiating mitigation agreements, the Deputy Secretary’s 

recommendation to the Secretary of Transportation (i.e., FAA) is just how it sounds: a 

non-binding recommendation for consideration by the FAA.  Thus, after this process is 

 
 
41 Id. 
42 Casillo, supra note 19, at 4. 
43 32 C.F.R.  § 211.6 (2013). 
44 32 C.F.R.  § 211.10 (2013); 10 U.S.C § 183a (2021). 
45 Id. 
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said and done, the DoD’s finding of unacceptable risk and any input from the energy 

developer are only data points for the FAA.  Even when the DoD finds, argues and 

objects that a windfarm development poses an unacceptable risk to national security, “the 

FAA alone makes the final decision on whether the project presents a hazard to air 

navigation” in both the military and civilian context.46 

F. Informal Review Under 10 U.S.C. § 183a: An Alternative to Bureaucracy 

Before diving into the process an energy developer would likely call a 

bureaucratic nightmare, it is possible for an energy developer to request an informal 

review by the Clearinghouse of any adverse impact before ever filing with the FAA.47  

Part 211 states that an energy developer who chooses to request an informal review by 

the Clearinghouse simply provides the geographic location, wind turbine height, “nature 

of the project” and “as much additional information as is available.”48  The 

Clearinghouse then works with the pertinent military departments, as it does during a 

formal review, to gather data and comments.  Within 50 days of the developer’s request 

for informal review, the Clearinghouse provides an adverse impact determination to the 

developer.  Thus, an adverse impact assessment from an informal review can be an asset 

for a developer in the early stages of a project, as it foreshadows any future objection by 

the Clearinghouse after FAA filing. 

Perhaps most importantly for informal review, the Clearinghouse may engage 

(through an MRT or other means) in mitigation discussions with the developer.  This can 

 
 
46 Casillo, supra note 19, at 5. 
47 32 C.F.R. § 211.6 (2013). 
48 Id. 
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avoid the future headache and longer delays of adverse impact determinations, and even 

unacceptable risk recommendations, that accompany a formal review.49  Thus, a 

developer who chooses to request an informal review for adverse impact may be able to 

resolve any issues with the DoD before ever initiating formal filing with the FAA, 

creating a streamlined permitting process.  Nothing precludes a developer who has 

undertaken the informal review process from subsequently seeking a formal review. 

G. Clearinghouse: Changes Since Inception 

 Since the Clearinghouse was created in the 2011 NDAA, its annual workload has 

exploded.50  In its 2016 Annual Report to Congress (the last annual report required by 

Congress, and thus the most recent official data), the Clearinghouse shows the number of 

windfarm proposals it reviewed annually rose from 314 in 2012 to 711 in 2016.51  While 

Clearinghouse annual data is not publicly available beyond 2016 as of this publication, 

the US Department of Energy (“DOE”) shows steady windfarm development growth 

across the party lines of presidential administrations, especially over the past decade as 

shown below. 52 

 

 

 

 
 
49 Id. 
50 DEP’T. OF DEF., CLEARINGHOUSE ANN. REP. (2016). 
51 Id. 
52 Wind Market Reports: 2022 Edition, DEP’T OF ENERGY, https://www.energy.gov/eere/wind/wind-
market-reports-2022-edition (last visited Apr. 18, 2023). 
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Figure 1: 

 

 

Of course, Clearinghouse processing numbers grow in tandem with windfarm 

development growth.  Additionally, the current Biden Administration is strongly and 

openly focused on wind energy projects.53  In fact, $30 million of the 2022 “Bipartisan 

Infrastructure Law” was earmarked for DOE support and funding of wind projects.54 

 Alongside increased federal focus and support on windfarm development, the 

Clearinghouse has also enjoyed a larger spotlight.  The 2018 NDAA increased the 

funding for the Clearinghouse and saw a revision to the “unacceptable risk” definition 

(consistent with the definition already discussed herein).55  Championed by Texas 

 
 
53 Press Release, DEP’T OF ENERGY, Biden-Harris Administration Announces $30 Million from 
Bipartisan Infrastructure Law to Speed Up Wind Energy Deployment (Oct. 18, 2022). 
54 Id. 
55 Rachel Jacobson, et. al, ENVIRONMENTAL DECONFLICTION: THE NATIONAL DEFENSE 
AUTHORIZATION ACT FOR FISCAL YEAR 2018 AND ITS IMPLICATIONS FOR ENERGY, 
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Congressman Mac Thornberry, this increase in funding and expansion of the meaning of 

unacceptable risk was “intended to make the Clearinghouse more central to decisions 

about the location and specifications of new energy projects.”56 

 Most recently, the Clearinghouse saw revision in 2021, but rather than increasing 

its authority Congress added a requirement for the Clearinghouse and energy developers 

to “identify actions that DoD and project developers can take to mitigate any adverse 

impact on military operations and readiness."57  If the DoD and Clearinghouse find no 

adverse impact, they are required to notify the pertinent energy developer and state 

governor.58 

 Given the massive increase in the Clearinghouse’s workload pertaining to 

windfarms since it was created, Congress has shown a willingness to increase its funding 

and even expand or clarify its scope of authority.  Such a congressional willingness will 

be needed to further correct the DoD and FAA’s current lack of legal authority. 

H. The Final Step: FAA Hazard Determination 

 It is logical to conclude that after the lengthy Clearinghouse review process, 

followed by its recommendations to the FAA, that the FAA will then give a wind 

developer some form of approval or denial of their project.  Yet under Part 77 that is not 

what happens.  Rather, the FAA reaches one of two conclusions after considering all 

 
 

ENVIRONMENT, AND NATURAL RESOURCES, 18 PRATT'S ENERGY L. REP. 223, 226 (2018).  This 
article is part of an annual series from 2018-2021 reviewing environmental law aspects of each year’s 
NDAA. 
56 Id. at 227. 
57 Rachel Jacobson, et. al, ENVIRONMENTAL DECONFLICTION 2021: THE NATIONAL DEFENSE 
AUTHORIZATION ACT FOR FY 2021, 51 ELR 11025, 11037 (2021). 
58 Id. 
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inputs from the wind developer and Clearinghouse: A Determination of Hazard to Air 

Navigation or a Determination of No Hazard to Air Navigation.59 

 Perhaps most interesting and surprising of all is that the FAA determination is not 

actually binding on a wind developer.60  Indeed, wind developers are required to at least 

file with the FAA and, when siting near a DoD installation or airspace, work with the 

Clearinghouse.  But they are under no actual legal obligation to cancel a project in the 

face of a FAA Determination of Hazard.61  As the United States Claims Court stated in 

Flowers Mill Association v. United States in 1991, “while there may be practical 

consequences to an FAA finding of hazard which present obstacles to desired 

development (e.g., adverse impact on availability of financing and casualty insurance 

coverage), the FAA determination is advisory only and has no enforceable legal effect.”62  

This unusual and unenforceable legal construct remains the law today even after the 

inception of the Clearinghouse two decades after Flowers Mill. 

II.  Common Windfarm Impacts to Military Operations 

Now that the foundation for legal authority (and the lack thereof) for federal 

intervention on windfarm sitings is in place, it is important to understand why this is such 

a crucial issue to the DoD and why the current framework is inadequate.  This section 

provides an overview of common windfarm impacts to DoD operations, including actual 

 
 
59 14 CFR §77.3 (2011). 
60 Flowers Mill Assoc. v. United States, 23 Cl. Ct. 182, 183 (1991). 
61 Id. 
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cases studies.  The areas discussed include windfarm encroachment on MTRs, ICBM 

operational impacts, radar degradation, and national security implications. 

A. Impact on MTRs 

 One of the most often cited areas of concern for windfarm encroachment on 

military operational space is in the context of MTRs.  10 U.S.C. § 183a defines an MTR 

as a “training route developed as part of the Military Training Route Program, carried out 

jointly by the Administrator of the Federal Aviation Administration and the Secretary of 

Defense, for use by the armed forces for the purpose of conducting low-altitude, 

highspeed military training.”63  The FAA through its Aeronautical Information 

Publication program adds that MTRS are typically “established below 10,000 feet (mean 

sea level) for operations at speeds in excess of 250 knots.”64 

 MTRs are a ubiquitous aspect of DoD pilot training programs across all varieties 

of airframes.65  Areas where the DoD has raised concerns over windfarm encroachment 

on MTRs include California, Oklahoma, and Texas for C-17 Globemaster III and T-38 

Talon pilot training, respectively. 

 Travis AFB, CA and Altus AFB, OK are bases centered around the mission of the 

C-17, the “pack mule of the United States military” big enough to carry 102 troops at a 

 
 
63 10 U.S.C. § 183a (2021). 
64 Aeronautical Information Publication: ENR 5.2 Military Exercise and Training Areas, FED. AVIATION 
ADMIN., https://www.faa.gov/air_traffic/publications/atpubs/aip_html/part2_enr_section_5.2.html (last 
visited Apr. 18, 2023). 
65 The term “airframe” is used throughout this thesis to refer to different models of airplanes, as it is the 
DoD-preferred terminology. 
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time.66 Altus is the devoted training center for new C-17 pilots, making it especially 

dependent on MTRs as it teaches young officers the crucial techniques for flying a C-17 

in real-life military operations.  Altus C-17 instructors are adamant “a key lesson is how 

to fly close to the ground,”67 which requires a large unobstructed MTR for an airframe 

with a wingspan of 170 feet.68  For one MTR at Altus, the flight corridor has been 

reduced by 40% due to a windfarm, leaving less room for pilot practice (or error) in 

training and increasing the risk for accidents.  While no accident attributable to 

windfarms has occurred to date near Altus, the USAF and state of Oklahoma were 

concerned enough in the mid-2010s that Oklahoma considered state law revisions to give 

the DoD authority to deny windfarm projects deemed to meet the Clearinghouse adverse 

impact standard, or to give that authority to a state commission using a similar standard.69  

That law ultimately passed in Oklahoma in 2019, as discussed later.  Travis AFB also 

employs MTRs but has been at odds with windfarm developers over radar issues rather 

than flightpaths. 

 On the opposite end of the airframe spectrum from the C-17 is the T-38 training 

jet.  The T-38 has been in use by the military since 1959 and is the training airframe for 

practically all undergraduate pilots training to fly fighter airframes.70  Sheppard AFB in 

 
 
66 Joe Wertz, New Wind Farms Cause Friction In The Sky Over Military Flight Routes, NATIONAL PUBLIC 
RADIO, Sep.11, 2017, https://www.npr.org/2017/09/11/549549825/new-wind-farms-cause-friction-in-the-
sky-over-military-flight-routes/ (last visited Jan. 18, 2023); USAF, C-17 Globemaster III Fact Sheet, 
https://www.af.mil/About-Us/Fact-Sheets/Display/Article/1529726/c-17-globemaster-iii/ (last visited 
Apr.18, 2023). 
67 Wertz, supra note 66. 
68 USAF, supra note 66. 
69 Wertz, supra note 66. 
70 T-38 Talon Fact Sheet, USAF, https://www.af.mil/About-Us/Fact-Sheets/Display/Article/104569/t-38-
talon/ (last visited: Jan. 18, 2023). 
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Wichita Falls, TX is the primary training base for T-38s.  Since 1978, Sheppard AFB has 

also been the home of the Euro-NATO Joint Jet Pilot Training Program (“ENJJPT”), a 

USAF-led training program completely centered around the T-38.71  Thus, the MTRs at 

Sheppard are vitally important for training new USAF and NATO pilots, making training 

there a foundation for military air operations in the entire Western world. 

 Since 2017, tensions between the state of Texas, DoD and wind developers over 

the rise of windfarms in the vicinity of Wichita Falls have risen.  In 2017, a U.S. Senator 

and Congressman for the state of Texas drafted and introduced the “Protection of 

Military Airfields from Wind Turbine Encroachment Act.”72 The act, intended to 

eliminate federal tax incentives for windfarm projects within a 30-50 nautical mile radius 

from military airfields, has not advanced beyond committee review.73  Even so, its 

drafting shows a potential way to address the windfarm encroachment concerns from the 

DoD perspective.  The draft includes a proposed moratorium on windfarms sitings within 

a 25-mile radius of Sheppard AFB, thereby incorporating Sheppard officials’ “line on the 

ground at 25 miles.”74  Sheppard officials argue a windfarm closer than this range will 

invariably impact base operations and T-38 training for USAF and NATO pilots. 

Sheppard officials further insist there is no known mitigation measure that would work, 

in their view, for a windfarm within 25 nautical miles of base.75 

 
 
71 ENJJPT Fact Sheet, SHEPPARD AFB, https://www.sheppard.af.mil/Library/Fact-
Sheets/Display/Article/367537/euro-nato-joint-jet-pilot-training-program-enjjpt/ (last visited Jan.18, 2023). 
72 Protection of Military Airfield form Wind Turbine Encroachment Act, H.R. 649, 115th Cong. § 1 (2017). 
73 Id. 
74 Daniel Cusick, A Texas-sized debate over windfarms and military readiness, E&E NEWS, Feb.15, 2017, 
https://www.eenews.net/articles/a-texas-sized-debate-over-wind-farms-and-military-readiness/p.3 (last 
visited Jan.20, 2023). 
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 Wind developers in the vicinity are of the opinion the proposed legislation and 

statements from Sheppard officials are solutions “searching for a problem.”76  The wind 

developers most active near Sheppard moved forward with projects as close to 12 and 22 

miles from base, insistent that the Clearinghouse and mitigation measures are sufficient 

to resolve any concerns.77 One developer, Horn Wind, even used an independent third 

party study to show there would be no adverse impact on Sheppard operations, though 

Sheppard officials quickly pointed out the group conducting the study never even 

contacted or visited the base.78 

Ultimately, in 2018 the two planned windfarms within 25 miles of Sheppard were 

nixed by the wind developer after Sheppard insisted throughout the Clearinghouse 

process that “the project would interfere with its pilot training and radar systems.”79 The 

wind developer seemingly saw the public relations situation surrounding the project 

(including political pressure from Texas senators and congressmen), saying only that 

“several months of analysis and discussion with the military led to the company’s 

decision to withdraw” from the FAA review process. 80  The tensions surrounding the 

windfarm sitings near Sheppard are a case study into the typical windfarm siting debates 

that arise when the DoD alleges MTR impacts.  In this case, the DoD protected its 

interests without fully employing the Clearinghouse by exerting its power to apply 

 
 
76 Id. 
77 Id. 
78 Christopher Collins, Exclusive: Clay County wind projects will move forward, TIMES RECORD NEWS, 
Jul.11, 2016, https://archive.timesrecordnews.com/business/exclusive-clay-county-wind-projects-will-
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79 Rye Druzin, Company cancels North Texas wind farms, THE CHRON, Jun.28, 2018, 
https://www.chron.com/business/energy/article/Company-cancels-North-Texas-wind-farms-13033269.php 
(last visited Jan.21, 2023). 
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pressure through state politics and publicity; but of course, with no official means to do 

so legally. 

B. Impact on ICBM Silo-Related Flightpaths 

Another windfarm concern for the DoD surrounds ICBM silos in the High Plains 

states of North Dakota, Montana, Wyoming, Colorado and Nebraska.  This area of debate 

is even more contemporary than the debate surrounding MTRs, with windfarm siting 

battles as recently as 2022.  To understand why windfarm impacts are a growing concern 

around this niche DoD mission set, it is necessary to have a basic understanding of the 

structure of the USAF ICBM enterprise. 

The USAF is the military department primarily responsible for two legs of the 

“nuclear triad”: ICBMs and bomber airframes.  The current ICBM model employed by 

the USAF is the Minuteman III, which has been in continuous operation since the early 

1970’s.81  The Minuteman III, initially deployed alongside older and smaller model 

ICBMs, is now the sole model utilized by the USAF, with 400 Minuteman III’s in 

operation.82 

ICBMs are the responsibility of Twentieth Air Force (“20 AF”), which is 

headquartered at F.E. Warren AFB, WY.83 20 AF manages the entire ICBM arsenal of 

the United States (400 missiles), divided between three USAF bases: Minot AFB, ND, 

 
 
81 Minuteman III (LGM-30G), AIR FORCE NUCLEAR WEAPONS CENTER, 
https://www.afnwc.af.mil/Weapon-Systems/Minuteman-III-LGM-30G/ (last visited Apr.18, 2023). 
82 Id. 
83 Wind Energy Development, 20 AF, https://www.20af.af.mil/About-Us/Community/Wind-Energy-
Development/ (last visited Apr.18, 2023). 
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Malmstrom AFB, MT, and F.E. Warren AFB, WY.84  Each base’s missile wing then 

manages its arsenal scattered across a slew of missile silos, some of which can be as far 

as a three hour drive from their responsible base, covering a total area of “33,600 square-

miles of central Montana, western North Dakota, eastern Wyoming, western Nebraska 

and northern Colorado.”85 

It is hard to truly comprehend the land scale required for ICBM operations if one 

has not seen it.  The below map shows operation ICBM silos managed just by F.E. 

Warren AFB through the 90th Missile Wing.86  While locations of ICBM silos are 

unclassified and publicly available, only certain silos are armed and active at any given 

time, and that information is always classified. This strategy ensures that an adversary 

seeking to strike ICBM sites will theoretically have to strike all sites rather than the few 

that are armed due to the unknown location of the live ICBMs. 

 

 

 

 

 
 
84 Id. 
85 Twentieth Air Force Fact Sheet, 20 AF, https://www.20af.af.mil/About-Us/Fact-
Sheets/Display/Article/825610/twentieth-air-force-fact-sheet/ (last visited Apr.18, 2023). 
86 Natalie Alamdari, Banner County was set to have Nebraska’s largest wind project. Until the military 
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Figure 2: 

 

 With the scale of ICBM operations in mind, it logically follows that support air 

operations are necessary to serve the silos for expediency when needed.  For missile field 

operations, the USAF uses the UH-1N Twin Huey helicopter, often simply called the 

“Huey” by the DoD.87  In the context of ICBM operations, Hueys are crucial because 

they are versatile enough to carry personnel, missile parts, or provide armed escort to 

missile convoys (a ground-based convoy transporting a nuclear missile from the base, 

where it had been for maintenance, to a missile silo).88 

 
 
87 UH-1N HUEY, 20 AF, https://www.20af.af.mil/About-Us/Fact-Sheets/Display/Article/2816701/uh-1n-
huey/ (last visited Apr.18, 2023). 
88 Nurturing the Nukes, VERTICAL MAG, Jul.27, 2012, https://verticalmag.com/features/21283-nurturing-
the-nukes-html/ (last visited Apr.18, 2023). 
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 The Huey mission at missile bases at Minot, Malmstrom and F.E. Warren, 

coupled with the unpredictable winter squalls of these states and the high winds that 

make all these locations premier land for windfarms, lead to an inevitable clash between 

the Huey mission set and windfarm siting.  In the words of 20 AF, the Huey mission is: 

 [a]n integral part of day-to-day security operations and security incident response 

within the ICBM missile complexes. For this security mission, the helicopters 

must fly in close proximity to missile alert and launch facilities at low altitudes 

(below 100 feet Above Ground Level), in all-weather and visibility conditions. 

This means that windfarms around ICBM missile silos and Huey flightpaths 

within [two] nautical miles of ICBM facilities pose significant risk to the 

helicopter crews who perform this security mission for the nation's ICBM force.89  

In no small part, this is because of the whiteout conditions of a High Plains snow squall 

in which a Huey crew may find themselves, where they are responding to a missile silo’s 

urgent call for a part, additional crew or maintenance member.90  While 20 AF’s intent is 

“not [to] hinder renewable energy efforts,” the ICBM mission can be significantly 

impacted by wind turbines in close enough proximity.91 This creates friction within the 

federal government as the Biden Administration has expressed support for both continued 

wind energy development as well as a commitment to renewing and continuing the 

ICBM mission.  In the view of 20 AF and the DoD, windfarm encroachment around the 

 
 
89 20 AF, supra note 83. 
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ICBM mission assets “presents a significant safety of flight issue for our military 

helicopters supporting the nuclear deterrence mission.”92  While no Huey accidents have 

yet occurred due to windfarm encroachment on ICBM facilities, the obvious goal is to 

entirely resolve the possibility of one occurring. 

C. Impact on Military Radar Capability 

Of all the military operational impacts that may be caused by windfarms, the most 

well-documented is the potential for windfarms to disrupt radars across civilian and 

military sectors if sited near enough to a flightpath.  In the words of retired US Navy Rear 

Admiral (“RADM”) (ret.) Steven Eastburg in 2015, “the widespread threat of turbine 

blade–induced interference with [FAA] surveillance radars, terminal-approach radars, 

military training–range radars, and test-range radar systems” is well documented.93  

RADM Eastburg further provides a clear, non-technical explanation for how FAA and 

DoD radar systems operate, and how windfarms and especially turbine blades may 

impact their effectiveness: 

These systems emit radio waves in the direction of airborne targets and receive 

return signals from the energy reflected from the surface of the contacts. The 

signals are processed and converted into information that is used to identify the 

range, altitude, direction, and speed of nearby objects. Radars determine the 

presence of moving objects by evaluating the Doppler shift of the target’s echo. 

 
 
92 20 AF, supra note 83. 
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Interference from wind turbines occurs when the rotating blades produce echoes 

with the same Doppler frequency offset as those of target aircraft, such that the 

wind-turbine returns look like an aircraft to the radar. This can result in the 

presentation of numerous false tracks, high levels of clutter, dropping of actual 

live aircraft tracks, and offset of actual tracks to false positions on the radar 

display.94 

RADM Eastburg wrote his aforementioned article in the immediate aftermath of an 

intense debate over the Patuxent River windfarm in 2014, an instance of DoD 

Clearinghouse objection which provides a useful case study that will be discussed later in 

this section. 

 Another unique aspect of radar degradation by windfarms (as compared to 

impacts on MTRs or ICBM operations) is that radar degradation has resulted in an inter-

agency memorandum of understanding (“MOU”).  In 2014, five executive agencies 

formed the Wind Turbine Radar Interference Mitigation (“WTRIM”) working group to 

facilitate an additional method of addressing the problem beyond just the Clearinghouse 

mechanism.95  WTRIM is tasked with creating mitigation recommendations for 

windfarms near vulnerable radar systems, as well as dividing funding and technical 

expertise among the participating agencies that study mitigation solutions.96  Over its 
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nearly decade-long history, WTRIM has established several standard mitigation measures 

for both wind developers and radar users (whether FAA or DoD) to attempt to satisfy all 

parties.  Most of these measures revolve around windfarm siting to reduce radar impacts, 

including reducing the number of turbines or changing their height.97  Where siting 

mitigation is insufficient, WTRIM focuses on radar mitigation measures such as software 

upgrades or “infill radars” near the windfarm site to maintain radar coverage.98 

 With this interconnection between windfarms and federally controlled radar 

systems in mind, the Naval Air Station (NAS) Patuxent River debate from 2014 provides 

a useful case study of how this may look in practice.  “Pax River” (as it is known across 

the U.S. Navy) was commissioned in 1943 as the center for naval flight testing, 

positioned on a point where the Patuxent River enters the Chesapeake Bay in Maryland.99  

Today, Pax River is estimated to contribute $7.5 billion per year to the state of Maryland 

economy and provides roughly 41,000 jobs to the local community.100 

 Today, Pax River is as well known for its pioneering work in flight radar systems 

as it is for flight testing itself.  Pax River is home to the one of a kind Advanced Dynamic 

Aircraft Measurement System (“ADAMS”), which is utilized for training by the DoD, 

FAA and partner-nation armed forces.101  For the purpose of this thesis, the only 
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technical point to understand is the primary purposes of ADAMS is to “determine what 

aircraft and various counter-measures look like to enemy radars while in the air...[t]hese 

determinations, and the resulting aircraft survivability assessments, have life or death 

consequences for...joint service Warfighters.”102  In order to carry out its training and 

evaluation function, ADAMS requires “maintaining electromagnetic interference–free 

environmental conditions that allow high-fidelity measurements critical to evaluating 

aircraft stealth performance.”103 

 In 2011, Texas-based Pioneer Green Energy (“Pioneer”) began planning the Great 

Bay Wind Energy Center (“GBWEC”) near Pax River.  GBWEC was envisioned as a 

minimum-25 turbine site, with turbine heights of 464 feet.104  The Clearinghouse, itself 

created the same year, quickly began working with Pioneer on mitigation options after 

arguing the plan as constituted would adversely affect DoD operations at Pax River.  Yet 

surprisingly, Pioneer unilaterally asked the FAA to “issue a determination of no hazard 

before DoD and [Pioneer] could reach a mutually acceptable mitigation agreement.”105   

In 2014, the Clearinghouse felt it had no choice but to file a formal objection with the 

FAA regarding the hazard determination; one of the few times this has ever been done.106  

 Following the formal objection, the Clearinghouse and Pioneer attempted to come 

to an agreement on mitigation, and it briefly appeared Pioneer would press forward with 

the project despite facing military concerns.  Of course, under the current legal 
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framework Pioneer was fully entitled to do so.  Yet within four months of the DoD 

Objection Report, Pioneer canceled the project.107  The pressure they felt to do so, 

interestingly, was not from the Clearinghouse or even the federal government at all.  It 

was from the state of Maryland, whose own politicians at the state and federal levels were 

split over whether to support the project or not.  The state legislature passed a fifteen-

month moratorium on the GBWEC project which the governor vetoed, and by April 2015 

the legislature was drafting a bill that would permanently prevent wind projects in the 

vicinity of Pax River.108 Citing political pressure rather than legal roadblocks, even 

without a codified state law preventing the project, Pioneer called it quits on GBWEC.109 

 In the end, renewable energy advocates got a partial win when GBWEC was 

reimagined as a solar energy complex in the same vicinity by another company.110 The 

Pax River windfarm discussions provide an example of how the Clearinghouse and FAA 

may operate under the current framework of 10 U.S.C. § 183a.  While the federal 

government can put political pressure on an energy developer who resists DoD calls for 

mitigation or relocation, it does not have legal authority to stop a development.  

However, states can pass legislation to do so, and as we will later discuss, some have.  In 

southern Maryland, though, all it ultimately took to cancel a wind project encroaching on 

Pax River was state political pressure. 

 
 
107 Timothy B. Wheeler, Shore wind project scrapped amid political roadblocks, THE BALTIMORE SUN, 
Apr.6, 2015, https://www.baltimoresun.com/maryland/bs-md-wind-energy-hurdles-20150406-story.html 
(last visited Feb.3, 2023). 
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 A final consideration with the Pax River case study is the role economics play in 

these considerations at the state level.  As previously stated, Pax River contributes an 

enormous amount of money and jobs to the local economy.111  GBWEC as planned 

would have been a $200 million investment, created several hundred jobs, and brought in 

less than $2 million in tax revenue annually.112  The state of Maryland - faced with such 

disparate numbers and put in the legal driver’s seat because of 10 U.S.C. § 183a’s 

structure – likely felt it had no choice but to protect Pax River by forcing GBWEC’s 

demise.  Had GBWEC gone through, there was a chance the Navy would move the radar 

testing portion of Pax River’s mission to another location, resulting in job losses for 

Maryland citizens employed as civilians on the installation.  Under the current federal 

legal framework, this is likely the best-case scenario the DoD can hope for when a wind 

developer refuses to negotiate. 

D. National Security Concerns, Foreign-Investment Windfarms & Ralls v. CFIUS 

A final topic of DoD concern related to windfarm sitings is the espionage and 

national security risk arguably posed by foreign-owned windfarms.  While there is less 

source material in this area than with windfarm impacts on MTRs or radar systems, there 

is one notable court battle that provides a case study for how a project can create national 

security concerns for the federal government: Ralls Corp. v. Committee on Foreign 

Investment in the United States (“CFIUS”).113  However, a discussion of Ralls first 

necessitates a brief discussion of the interplay between CFIUS and the Clearinghouse. 
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CFIUS was created by the President Gerald Ford administration in 1975 as a 

multi-executive agency committee including the Secretaries of Defense, Treasury and 

Commerce among others.114  The statutory authority for CFIUS originated in the Defense 

Production Act (“DPA”) of 1950, which President Ford expanded upon by creating the 

CFIUS and which would later grow to include presidential review “veto” power through 

a 1988 amendment.115  While the structure, legal authority and review processes of 

CFIUS could constitute its own law review article, for the purposes of background on 

Ralls it is sufficient to note that CFIUS’s mandate is to “review certain transactions 

involving foreign investment in the United States…in order to determine the effects of 

such transactions on the nationals security of the United States.”116  The number of 

annual company transaction filings with CFIUS has sharply increased over the past 

decade-plus, rising from 65 in 2009 to 272 in 2021.117  Typically these reviews are 

voluntary, although foreign investors can be unilaterally compelled to file by CFIUS or 

the President even if they decline to do so voluntarily.118  In any instance where CFIUS 

“concludes a covered transaction should be suspended or prohibited,” it is required to 

 
 
114 The Committee on Foreign Investment in the United States (CFIUS), U.S. DEPARTMENT OF THE 
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115 Ralls, 758 F.3d at 301. 
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117 Edward Alden, Guest Post: Ralls vs. CFIUS: What Are the Implications for Chinese Investment?, 
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submit a report of its findings to the President for decision.119  Presidential findings on 

CFIUS reports are, by statute, unilateral and exempt from judicial review.120 

CFIUS has a decade-long working relationship with the Clearinghouse in the 

event an energy project presents a potential national security concern during review.121  

Just as with other windfarm-related concerns like MTR encroachment in the 

Clearinghouse process, developers undergoing a CFIUS review “often agree to mitigation 

measures to alleviate pressing security concerns.”122  However, the glaring difference 

between a normal Clearinghouse review and a review led by CFIUS is that CFIUS 

statutory guidance gives the President binding decision authority to prevent a foreign 

energy developer from continuing a project.123  

Returning to a discussion of Ralls, the case centered around the Delaware-based 

Ralls Corporation, which was owned by Chinese executives.  In 2012, Ralls acquired four 

limited-liability companies in Oregon with the intent of developing four windfarms in the 

state.124  This acquisition was within the purview of CFIUS despite Ralls being an 

American corporation because of its Chinese-based executive leadership.125  CFIUS 

found the acquisition threatened national security due to the proposed project’s placement 

near US Navy airspace and a bomb-testing site.126  CFIUS’s immediate authority (still 
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greater than that of the FAA or Clearinghouse for other windfarm areas of concern) is to 

issue “temporary mitigation orders” restricting access to development, which it did to 

Ralls.127  CFIUS then referred the matter to President Barack Obama for his review.  

President Obama concurred with CFIUS that the projects presented a threat to national 

security and exercised his authority under the DPA by issuing a “permanent order 

(Presidential Order) that prohibited the transaction and required Ralls to divest itself of 

the Project Companies.”128 

 The litigation in Ralls centered around the nature of CFIUS and presidential 

review of Ralls’ purchase of the properties.  Specifically, Ralls alleged CFIUS and 

President Obama violated its due process rights under the Fifth Amendment to the US 

Constitution by failing to provide “Ralls the opportunity to review and rebut the evidence 

upon which they relied.”129  The district court found Ralls had state law property interests 

based on its purchase of the lands, but at the federal level had “no constitutionally 

protected interest” because Ralls "voluntarily acquired those state property rights subject 

to the known risk of a Presidential veto."130 

 On appeal, the D.C. Circuit Court of Appeals reversed the district court to the 

surprise of CFIUS.  The court of appeals held there was nothing contingent about Ralls’ 

state property interest or rights, and “the proposition that the nature of a property interest 

recognized under state law is affected by potential federal deprivation” entirely lacked 
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legal support.131  The court further held Ralls’ due process claim was valid and it should 

have received notice of the CFIUS finding and presidential veto, as well as “the 

unclassified support…and the opportunity to rebut the unclassified supporting evidence” 

used by CFIUS and President Obama to reach their decisions.132  The court further stated 

Ralls should have been allowed to use such material to tailor an approach which may 

have satisfied the federal government and thereby saved its project. 

 In 2015, the government and Ralls settled any further litigation when the 

government agreed to allow Ralls to sell its development rights in the Oregon properties 

to a third-party Chinese investor; a party to whom the government had previously 

objected.133  In the years since Ralls, CFIUS’s authority has actually expanded thanks to 

passage of the Foreign Investment Risk Review Modernization Act (“FIRRMA”) in 

2018.134  Further, in 2022 President Biden “signed an executive order introducing the 

first explicit articulation of specific risks the CFIUS must consider.”135  

 Ralls is without a doubt a win for energy developers, codifying a due process 

right to protect a property interest potential subject to federal scrutiny due to foreign 

investment (even on the basis of national security concerns).  Yet interestingly, national 

security concerns stemming from foreign investment remain the strongest area of federal 
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power over windfarm sitings.  There is no other area discussed thus far, such as windfarm 

encroachment on MTRs or windfarm-caused radar degradation, where the federal 

government can “veto” a project through any mechanism.  Remarkably, as this section 

was drafted the USAF shot down a Chinese spy balloon off the Atlantic Coast, 

exemplifying that foreign government espionage near DoD installations is a national 

security concern.136 

Ultimately, Ralls and the CFIUS/presidential veto process may provide a roadmap 

for how the Clearinghouse/FAA review process for other areas of windfarm 

encroachment could be improved.  Ralls also shows the federal government can possess 

“veto” power over a windfarm project encroaching on DoD operations, and still be reined 

in by courts and the Constitution from denying windfarm developments. 

III.  Current Case Law:  Can FAA & Clearinghouse Processes Constitute a 

Regulatory Taking? 

 Now with an understanding of the statutory processes and current landscape of 

windfarm encroachment concerns for the DoD, it is important to understand the litigation 

challenges the DoD and FAA have faced over windfarm sitings.  These challenges are 

best demonstrated through two federal court cases as discussed below.   
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Both challenges were made on a regulatory taking ground, and both were 

unsuccessful for the plaintiffs.  Yet, they foreshadow a challenge the DoD and FAA may 

face if given actual approval and denial authority over a windfarm project. 

A.  Richard v. United States, U.S. Court of Federal Claims (2019) 

 In 2017, a wind developer working directly with the state of New Mexico sought 

FAA hazard determination review for a wind development sited on New Mexico public 

lands.137  In the words of Stephanie Richard, the Commissioner of New Mexico Public 

Lands, the “wind turbines contemplated in the lease represent a viable way to derive 

revenues from the otherwise low-value lands.”138 During the hazard determination 

process, the FAA delayed making a hazard determination for 61 of the 134 planned wind 

turbines, giving the developer an opportunity to mitigate encroachment concerns because 

the Clearinghouse found they encroached on an MTR in place since the 1970s.139 

 Ultimately, 73 of the originally planned wind turbines did go forward following 

an FAA hazard determination and mitigation discussions with the Clearinghouse.  Yet the 

state of New Mexico felt the FAA and Clearinghouse process had cut the project, and 

therefore its anticipated revenue from the land lease, in half.140  After several ignored 

requests by New Mexico to the USAF for reimbursement of the alleged lost revenue, 

New Mexico sued the federal government, arguing the Clearinghouse and FAA process 
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amounted to a regulatory taking under the Takings Clause of the Fifth Amendment to the 

U.S. Constitution. 

 The Takings Clause states “private property shall not be taken for public use, 

without just compensation.”141  A federal court reviews a regulatory taking claim by a 

plaintiff as follows: 

The court must first determine whether plaintiff has a cognizable property 

interest, then assess whether the governmental action at issue amounts to a 

compensable taking of that property interest. Where the governmental action at 

issue is a regulation that unduly burdens a property interest, the court conducts a 

regulatory taking analysis.142 

New Mexico specifically argued FAA and DoD “regulatory and physical activities 

prevent it from putting a large tract of land to economically beneficial use.”143  However, 

as already discussed in Section 1 of this paper, neither the FAA nor the DoD possess 

legal authority to stop a project.  Rather, as the federal government emphasized here, the 

process regarding hazard determinations and Clearinghouse review is merely advisory.144 

 The court granted the federal government’s motion to dismiss in Richard in part 

because the FAA never issued a final hazard determination on the portion of the 

development in question, thus creating a ripeness issue as the FAA process was 
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incomplete.145  More importantly for our discussion here, the court noted it is settled law 

that “frustration of contractual expectations does not constitute a taking.”146   

Thus, Richard is the primarily cited common law preventing a lessor to a wind 

developer from making a regulatory taking claim against the federal government 

regarding the FAA and Clearinghouse process.  The court also summarized the nature of 

the current legal regime in its opinion, stating a hazard “determination is not legally 

enforceable and FAA, as the issuing agency, lacks the power to prohibit the construction 

of the proposed wind project.”147 

B. Taylor v. United States, U.S. Court of Appeals for the Federal Circuit (2020) 

 With similar facts (and location) to Richard is the Taylor case.  Here, Buddy and 

Donna Taylor purchased land in rural New Mexico, which they allege became subject to 

low-flying training flights by the USAF shortly after their purchase.148 The Taylors 

entered into a lease arrangement with a wind developer, granting easement access to 

build and operate wind turbines for a fee paid to the Taylors.  However, before 

construction began USAF officials notified the developer that the USAF would pursue 

mitigation and allegedly stated an FAA determination of no hazard was unlikely.149  The 

developer then exercised an option to cancel the contract with the Taylors, effectively 

finding the proposed development not worth the trouble.150 
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 Following the developer’s cancellation of the lease agreement with the Taylors, 

the Taylors sued alleging the USAF informal guidance to the developer constituted a 

regulatory taking of the Taylors’ property interest in their lease contract, and additionally 

that the USAF flyovers constituted a physical taking of their property interest as well.151  

The U.S. Court of Federal Claims found entirely for the government, granting a motion to 

dismiss.  Although the appeals court reversed in part on procedural grounds, they 

resoundingly dismissed the Taylors’ regulatory taking claim, stating it fell well short of 

satisfying the factors articulated by the Supreme Court in the 1978 case Penn Central 

Transportation Co. v. New York City (“Penn Central”).152  The court also quickly 

dismissed the physical taking argument, citing the decision in the United States v. Causby 

Supreme Court case which held "[f]lights over private land are not a taking, unless they 

are so low and so frequent as to be a direct and immediate interference with the 

enjoyment and use of the land,” a standard the Taylors provided insufficient factual 

evidence to meet.153 

C.  The Answer on Takings: A Resounding “No” (Currently) 

 The Richard and Taylor cases show federal courts have held the current statutory 

framework governing the Clearinghouse and FAA review processes for windfarm sitings 

cannot constitute a regulatory taking; at least in the two instances they have been directly 

posed with the question.  The reason why is simple: neither the Clearinghouse nor the 
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FAA have actual legal authority to stop a project, despite the political power they may be 

able to wield over a prospective development. 

 The current common law “shield” against regulatory taking liability is a reason 

that, despite its faults, the current Clearinghouse and FAA system may be favored by 

some in the federal government over the idea of giving the DoD or FAA actual legal 

authority to stop a project.  The argument is effectively that the protection from litigation 

is worth the tradeoff of having no legal authority to halt a project.  As will be discussed, 

the federal government should embrace legal authority to cancel a wind development if 

granted that statutory authority by Congress.  This includes accepting the fact that courts 

may interpret cases against the government in the future on this issue. 

IV. Three State Law Approaches to Windfarm Sitings with Military Impacts  

 A primary approach to federal empowerment in windfarm siting has come not 

from congressional action at the federal level, but in state legislatures.  Over the past 

decade, several states have incorporated DoD concerns over windfarm sitings, and even 

the Clearinghouse process, into codified law governing windfarm siting.154  While this is 

in all instances a voluntary concession of state authority to the DoD and federal 

government, for each it “reflects the depth and importance of the state's relationship with 

the military installations situated there.”155  The three states which have given the DoD a 

 
 
154 Jaclyn Kahn & Laura Shields, State Approaches to Wind Facility Siting, NATIONAL CONGRESS OF STATE 
LEGISLATURES (NCSL), Sep.2, 2020, https://www.ncsl.org/energy/state-approaches-to-wind-facility-siting 
(last visited Apr.19, 2023). 
155 CDR H. Brendan Burke, Dynamic Federalism and Windfarm Siting, 16 N.C. J.L. & TECH. 1, 43 (2014).  
CDR Burke wrote in 2014 on the new North Carolina windfarm statute as a model approach going forward.  
His article deftly analyzes federalism issues surrounding this approach which constitute an article unto 
themselves.  He also foresees the viability of the state law approach to DoD windfarm siting issues, as 
Oklahoma and Wyoming followed North Carolina’s lead in the years following his publication. 
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direct voice in their windfarm siting process are North Carolina, Oklahoma and 

Wyoming as discussed below.  These states, especially the Oklahoma and Wyoming 

models, present one (and perhaps the ideal) solution for FAA and DoD siting authority.   

A.   North Carolina Statute (2013) 

 In 2013, North Carolina became the first state to require engagement with the 

DoD as part of the windfarm permitting process.156  Titled the Military Lands Protection 

Act of 2013, the law prevents local governments from permitting wind turbines over 200 

feet in height within five miles of a military installation if they “would encroach upon or 

otherwise interfere with the mission, training, or operations of any major military 

installation in North Carolina and result in a detriment to continued military presence in 

the State."157  The statute even requires a wind developer to obtain a Determination of No 

Hazard from the FAA in order for a project within five miles of a DoD installation; a 

determination which is, of course, unlikely to occur in such close proximity to a base.158  

The statute, however, makes no direct mention of the DoD Clearinghouse, which was 

established less than two years before the North Carolina statute’s passage. 

As Commander (“CDR”) Burke emphasizes in his law review article regarding 

this law, it marked a surprising state cession of authority (and sovereignty) to a federal 

agency at the time it was passed.159  However, it has since provided a model for both 

Oklahoma and Wyoming.  CDR Burke points out the reason for this cession as simple: 
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the state of North Carolina values its relationship with the DoD and the enormous amount 

of jobs and tax revenue that comes with massive installations such as Fort Bragg and 

Seymour Johnson AFB.160 

Thus, the North Carolina statute’s passage is a more complete version of the 

scenario that played out in Maryland over the windfarm near Pax River.  The DoD wields 

an enormous amount of political power in states where it has a large presence, and where 

states welcome that presence for the jobs and tax revenue it brings.  While not an official 

basis of windfarm approval or denial authority, the DoD’s popularity in a state may drive 

a state legislature to protect the DoD mission and presence within its borders at all costs, 

or at least at the cost of an encroaching windfarm. 

B.  Oklahoma Statutes and NextEra Windfarm Debate (2019) 

 North Carolina built the framework for a state seeking to give the DoD and FAA 

definitive authority on windfarm sitings within its borders.  Oklahoma and Wyoming 

then took that framework and amplified DoD deference and authority in the process by 

requiring developer consultation with the Clearinghouse.  Oklahoma and Wyoming, both 

states with land constituting the “Great Plains” of North America, consider windfarm 

 
 
160 Id.  Additionally, N.C. Gen. Stat. § 143-151.71 (2014) defines “Major Military Installation” as explicitly 
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the responsible entity for the Dare County Bombing Range, and any facility located within the State that is 
subject to the installations’ oversight and control.”  Thus, North Carolina left no room for interpretation in 
the statute on whether it was protecting a given DoD installation or not. 
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production a promising and vital part of their state economies.161  In fact, as of 2019, 

Oklahoma ranked third nationwide among states with installed wind production 

capacity.162 

 In Oklahoma, two 2018-2019 projects - the Minco V and Crowder windfarms - 

planned to press forward in the face of DoD and FAA concerns.163  Months of mitigation 

discussions with the Clearinghouse yielded no acceptable results to the Minco V and 

Crowder developer, NextEra Energy Resources (“NextEra”), who chose to press forward 

in the face of a DoD unacceptable risk objection (as was their legal right).164  NextEra 

even began construction on wind turbines at both sites without receiving finalized FAA 

hazard determinations.165   

However, NextEra made a miscalculation, by underestimating the scale of the 

DoD’s influence and role in the state of Oklahoma.  As of 2019, the DoD was the state’s 

biggest employer by a wide margin, employing 69,000 employees.166  Perhaps more 

telling is a 2019 Oklahoma Department of Commerce study, which shows “116,000 jobs, 

or 87% of the total statewide employment impact, occur in the various regional 

economies, which are primarily those counties that surround and include the military 

installations. Each of the military installations is the largest employer in its respective 
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region.”167  The Minco V and Crowder projects were near Vance Air Force Base in Enid, 

OK, where young prospective fighter pilots train on a variety of airframes and MTRs.168 

 As NextEra pressed forward with the Minco V and Crowder projects, the 

Oklahoma Military Strategic Planning Commission sprang into action.  They quickly 

drafted a state bill requiring any windfarm seeking state licensure to obtain Clearinghouse 

and FAA findings of no adverse impact and no hazard, respectively.169  The statute, 

passed in 2019 and still in effect, requires developers to submit a project proposal to the 

Oklahoma Military Strategic Planning Commission, who then consults the Clearinghouse 

and FAA to obtain their opinions on any impact by the project.170  Thus, Oklahoma for 

the first time put the Clearinghouse and FAA directly in the driver’s seat on windfarm 

projects impacting DoD operations and/or FAA airspace, ensuring the Minco V and 

Crowder windfarm standoff of 2018-2019 will not be repeated, at least in Oklahoma. 

C. Wyoming Statute (2020) 

 Less than a year after Oklahoma passed its law requiring Clearinghouse and FAA 

consultation, Wyoming passed its own version in March 2020.171  While Wyoming does 

not have the scale of DoD operations within its borders that Oklahoma does, it is home to 

F.E. Warren Air Force Base, one of the USAF’s three ICBM installations as already 
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discussed.  It is impossible to overstate F.E. Warren’s connection with the state of 

Wyoming.172  F.E. Warren is the oldest continually operating military installation in 

North America and was already a decades-old frontier fort in Cheyenne when Wyoming 

became a state.173 

 This background is crucial to understanding why the Wyoming legislature would 

pass its windfarm statute, Wyo. Stat. § 18-5-504.  There was no ongoing Minco 

V/Crowder style debate at the time of passage, and Wyoming has the sixth highest wind 

capacity of any state despite being the least populated state in the US by a large 

margin.174  F.E. Warren, similarly, embraces wind energy development, and is home to 

one of the few DoD on-installation windfarms.175   So why restrict windfarms in any way 

in a massive state home to only one active duty installation with no airstrip (only 

helicopter units)?176 

 The answer is Wyoming sees F.E. Warren’s impact on Cheyenne and the state as 

so crucial that its mission and presence are protected at all costs.177 As of 2019, F.E. 

Warren had an estimated $396.3 million impact, an enormous sum considering the city of 

Cheyenne has a population of around 60,000.178 Thus, the Wyoming legislature passed 

§18-5-504, which requires Clearinghouse consultation in a similar fashion to Oklahoma’s 

 
 
172 The History of Fort D.A. Russell and F.E. Warren Air Force Base, F.E. WARREN AFB, 
https://www.warren.af.mil/About-Us/Base-History/ (last visited Apr.19, 2023). 
173 Id. 
174 Wind Leases, WYOMING OFFICE OF STATE LANDS AND INVESTMENTS, https://lands.wyo.gov/trust-land-
management/surface-leasing/wind-energy-leases (last visited Apr.19, 2023). 
175 Winds of Energy, USAF, https://www.af.mil/News/Photos/igphoto/2000374086/ (last visited Apr.19, 
2023). 
176 F.E. WARREN AFB, supra note 173. 
1772019 Economic Impact of F.E. Warren, DEFENSE VISUAL INFORMATION DISTRIBUTION SERVICE, 
https://www.dvidshub.net/image/6180557/2019-economic-impact-f-e-warren (last visited Apr.19, 2023). 
178 Id. 
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law, but takes the extraordinary further step of giving the F.E. Warren installation 

commander’s “written determination of no adverse impact on nuclear security 

operations” decisive legal authority.179 

 Thus, §18-5-504’s inarguable purpose is to protect the ICBM mission of F.E. 

Warren.  While it may seem like an easy solution to the helicopter flightpath issues 

discussed earlier, recall from the map in Figure 2 that the vast majority of ICBM launch 

facilities managed by F.E. Warren are actually located outside of Wyoming in either 

Nebraska or Colorado.180  §18-5-504 therefore eases concerns for the USAF ICBM 

community regarding windfarm encroachment in one of its five host states, but without 

similar statutes in other states hosting ICBM launch facilities it is only a partial answer to 

protecting the entire mission set. 

 Wyoming is a unique state hosting a unique military mission, so 18-5-504 is 

likely not a model for other states with multiple military installations.  Yet it provides 

another example of how a state legislature can solve a windfarm-military standoff even 

before one occurs.  It also shows wind energy can continue to thrive even if checked by 

DoD mission priorities, as there is no evidence Wyoming has decreased its level of wind 

energy capacity after 18-5-504’s passage.181 

 

 

 
 
179 WYO. STAT. § 18-5-504 (2020). 
180 See note 86 for map of ICBM facilities managed by F.E. Warren. 
181 WYOMING OFFICE OF STATE LANDS AND INVESTMENTS, supra note 175. 
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V. Avenues for Preventing Increased Friction Between Wind Energy and the DoD 

Thus far, we have discussed the current legal construct governing interactions 

between the DoD, FAA and windfarm developers in windfarm siting.  We have also 

discussed the various issues windfarms may causefor DoD operations, including when 

developers press forward in the face of non-binding objections and hazard 

determinations.  Now, this paper looks at options for improving upon the current status 

quo and empower the federal government in this field, protecting DoD operations, and 

promoting renewable energy nationwide. 

A.  Option 1:  Let the States Handle It 

 North Carolina, Oklahoma and Wyoming have all affirmatively protected DoD 

installations from windfarm encroachment as shown.  Their statutes fill a legal 

“loophole” by which developers may choose to press forward in spite of federal 

objection.  In doing so, as CDR Burke noted, these states simultaneously empower the 

DoD and protect the role DoD installations play in their respective economies.182 

 Another benefit to this approach is giving states and local communities a voice in 

windfarm sitings.  As Professor Amy Stein of Tulane University School of Law notes: 

A tip from federal to state or local authority is often justified on six grounds: (1) 

enhanced public participation in democracy; (2) better accountability; (3) state as 

laboratories for experimentation; (4) better protection of citizens' health, safety, 

 
 
182 Burke, supra note 156, at 59-60. 
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and welfare; (5) enhanced cultural and local diversity; and (6) diffused power to 

protect liberty.183 

In all three instances of state laws discussed in this article, the deference given to federal 

authorities (the FAA in North Carolina and the Clearinghouse in Oklahoma and 

Wyoming) was still chosen by the state legislatures rather than the US Congress, thus 

further empowering state and local governments.  Further, the states are not without a 

voice in the process under any of their statutes despite federal deference.  All states still 

control licensing procedures for windfarm sitings within their borders (including near 

DoD Installations).  They may also choose to create a state body to facilitate licensing 

discussions with the Clearinghouse and developers as Oklahoma does, which then gives 

the state a seat at the table in mitigation discussions.184 

 This approach is not without its own obstacles, of course, both real and 

speculative.  The real issue is federal cession of windfarm siting authority to state 

legislatures creates a patchwork approach nationwide.  That may be a non-issue in states 

where host installation missions do not require straying beyond state boundaries.  

However, the USAF ICBM enterprise stretches across five states.185  While Wyoming’s 

statute protects the vicinity around F.E. Warren from encroachment as well as the few 

ICBM launch facilities within the state, it cannot protect F.E. Warren-managed facilities 

from encroachment in Nebraska and Colorado where no such protection exists.  Thus, 

 
 
183 Amy L. Stein, The Tipping Point of Federalism, 45 CONN. L. REV. 217, 257 (2012). 
184 17 OKL. ST. § 160.21 (2019).  The OK Military Strategic Planning Commission acts as the state’s 
representative body in working with the FAA, Clearinghouse and developers. 
185 Community, 20 AF, https://www.20af.af.mil/About-Us/Community/ (last visited Apr.19, 2023). 
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because military operations are not traditionally respectful of state borders, this approach 

will remain hampered by inconsistent state approaches nationwide. 

The other concern with this approach, while currently speculative, is that state 

statutes like those discussed here may be found to constitute a regulatory taking.  As the 

Supreme Court explained in Penn Central, citing Pennsylvania Coal Co. v. Mahon 

(“Mahon”): 

[Mahon] is the leading case for the proposition that a state statute that 

substantially furthers important public policies may so frustrate distinct 

investment-backed expectations as to amount to a "taking."  There the claimant 

had sold the surface rights to particular parcels of property, but expressly reserved 

the right to remove the coal thereunder. A Pennsylvania statute, enacted after the 

transactions…made it commercially impracticable to mine the coal, and thus had 

nearly the same effect as the complete destruction of rights claimant had reserved 

from the owners of the surface land, the Court held that the statute was invalid as 

effecting a "taking" without just compensation.186 

The Court in Mahon further noted that determining whether a state statute constitutes a 

regulatory taking is “a question of degree -- and therefore cannot be disposed of by 

general propositions.”187  Weight, however, is “given to the judgment of the [state] 

legislature.”188 

 
 
186 Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 127 (1978) (citing Pennsylvania Coal Co. v. 
Mahon, 260 U.S. 393 (1922)). 
187 Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 416 (1922). 
188 Id. at 412. 
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 Even so, in Mahon the Court ultimately found the state law did constitute a 

regulatory taking, noting specifically “[w]hat makes the right to mine coal valuable is that 

it can be exercised with profit. To make it commercially impracticable to mine certain 

coal has very nearly the same effect for constitutional purposes as appropriating or 

destroying it.”189  Under Mahon, a modern plaintiff challenging windfarm siting may 

argue that what makes wind itself valuable is the ability to harness it for electricity at 

profit.  A regulation, such as an Oklahoma state law prohibiting a rancher from leasing to 

a windfarm outside Altus AFB, is therefore a “taking” because it has the same practical 

effect as destroying the owner’s interest in the land insofar as that interest is in wind 

leasing. 

 The government responses, of course, to these considerations will vary depending 

on each state’s respective laws, and the outcome of such litigation, if it ever occurs, 

remains to be seen.  The North Carolina statute is now a decade old, and the Oklahoma 

and Wyoming Statutes are four and three years old, respectively.  Since Mahon-like 

challenges to state regulations should arise shortly after a statute’s passage (reflecting the 

property interference stemming from the statute, as in Mahon), it is possible that the 

“risk” of such a challenge to these state statutes has come and gone. 

B.  Option 2:  Make the FAA the Decisive Authority 

 As already emphasized throughout this paper, the federal government lacks legal 

to stop windfarm encroachment.  Instead, it is forced to rely on mitigation negotiations 

 
 
189 Id. at 414. 
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and, where possible, state support through protective legislation.  Because state 

legislation creates the patchwork system just discussed, an alternative is giving the 

federal government decisive authority in cases implicating FAA and Clearinghouse 

review.  Given the DoD has an unofficial policy of avoiding acting as a regulator, the 

FAA is the clear choice to control siting-decision authority.190 

 As discussed at the outset of this paper, the FAA was created in 1958 to be the 

singular authority over US airspace to prevent confusion from parallel civilian and 

military programs.191  Since its establishment in 1958, federal courts have reiterated this 

point, stating the FAA maintains “comprehensive, plenary authority to regulate flight in 

the national airspace. The FAA was enacted to create a ‘uniform and exclusive system of 

federal regulation’ in the field of air safety.”192  This authority already extends to 

windfarm sitings through the hazard determination process, albeit in an advisory sense.193 

 Giving the FAA this authority could occur through legislative action amending 

the legal regime, beginning with expanding FAA “permitting” and hazard determination 

authority under Part 77, and then adding language emphasizing and expanding on FAA 

decision authority in Part 211 and 10 U.S.C. § 183a.194  For example, the revision could 

state an FAA hazard determination is binding only in instances where the DoD submits a 

 
 
190 Regulatory Process, DOD REGULATORY PROGRAM, https://open.defense.gov/Regulatory-
Program/Process/ (last visited Apr.19, 2023).  While the DoD does go through a notice-and-comment 
rulemaking process in certain instances, it is ultimately for intra-agency processes (such as establishing 
Military Commissions). 
191 FAA, supra note 5. 
192 Int'l. Aerobatics Club Chapter 1 v. City of Morris, 76 F. Supp. 3d 767, 781 (2014) (citing City of 
Burbank v. Lockheed Air Terminal Inc., 411 U.S. 624, 639 (1973)). 
193 See 14 CFR §77 (2011). 
194 Id., 32 CFR § 211.9 (2013) and 10 U.S.C. § 183a (2021).  Because 10 U.S.C. 183a is focused on the 
Clearinghouse, the primary sources for how such FAA authority will must be Parts 77 and 211. 
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finding of unacceptable risk to national security to Congress.  This approach would 

ensure the Clearinghouse and developers participate in the mitigation process to the 

maximum extent possible, while also giving the DoD’s extraordinary “unacceptable risk” 

finding actual legal weight.   

Thus, the sequence of events under this new regime could function as follows:  

(1) a windfarm developer submits notice of their project to the FAA under established 

Parts 77 and 211 guidance; (2) the Clearinghouse is notified and, if necessary, makes a 

finding of adverse impact to military operations/national security; (3) the Clearinghouse 

and developer engage in mitigation discussions; (4) in the rare event Clearinghouse 

mitigation discussions collapse, the DoD may make a finding of unacceptable risk to 

national security and report those findings to Congress and the FAA; (5) with a DoD 

unacceptable risk finding, the FAA will be legally empowered to make a binding 

Determination of Hazard if it so chooses.  Given the Clearinghouse itself was created as 

part of the 2011 NDAA, a sensible way for Congress to amend the regime would be 

through the annual NDAA, with the applicable regulation amendments following suit. 

Additionally, the legal regime could be revised to give the Clearinghouse and 

DoD more authority to address concerns of espionage, rather than relying completely on 

CFIUS authority.  While CFIUS and the President already possess legal authority to stop 

an energy project over espionage concerns as they did in Ralls, there is no clear role for 

the Clearinghouse or DoD in these discussions.  As the authority to stop a project for 

espionage is already in place, this would be a simple revision.  10 U.S.C. § 183a could be 

revised to allow the Clearinghouse, an entity not designed with espionage/intelligence 

expertise in mind, the opportunity to submit an adverse impact finding implicating 
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espionage concerns to the CFIUS for consideration.  This concept could then extend to 

DoD findings of “unacceptable risk” if espionage concerns remain after Clearinghouse 

mitigation discussions which include the CFIUS.  Finally, a DoD finding of 

“unacceptable risk” could then be used by the CFIUS and the President as value-added 

analysis in their consideration of whether to “veto” a project over espionage concerns.  

This will leave the legal authority of the CFIUS and President in this arena unchanged, 

while also giving the Clearinghouse and DoD definitive methods to address espionage 

concerns that arise in windfarm encroachment discussions. 

 It is clear revision is needed to the current legal regime, and there are simple ways 

to do it in the statutory and regulatory language.  Yet even assuming such legislation 

could pass through Congress, this new statutory scheme will create its own challenges.  

Decisive authority for FAA hazard determinations on projects implicating the 

Clearinghouse will almost certainly yield litigation over whether such determinations 

constitute a regulatory taking. 

 As already discussed, the Richard and Taylor cases concerning the current FAA 

and Clearinghouse legal regime were wins for the federal government in part because the 

courts emphasized the advisory nature of the federal government’s role.  As FAA 

decisive authority would markedly change the legal ramifications of the process, an 

analysis applying the Penn Central factors is necessary. 

 While alluded to earlier, Penn Central warrants a more in-depth discussion here.  

In Penn Central, the Supreme Court considered whether the New York City “Landmarks 

Preservation Law” constituted a regulatory taking under the Fourteenth Amendment to 
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the US Constitution.195  The plaintiff owned Grand Central Terminal in New York City 

and entered into a lease agreement to build and lease office space over the historic 

building after the law’s passage.196  When the reviewing commission denied plaintiff’s 

construction plans for violating the Landmark Preservation Law, plaintiff sued, alleging 

the law’s nullification of its plans and lease arrangement constituted a regulatory 

taking.197  The Supreme Court then found the Landmark Preservation Law did not 

constitute a regulatory taking of plaintiff’s property interests, citing three determinative 

factors:  the economic impact of the regulation on the claimant, the extent to which the 

regulation has interfered with distinct investment-backed expectations; and the character 

of the government action.198   

Finally, courts have also divided regulatory takings into two groupings: 

categorical and non-categorical.199  A categorical taking deprives a landowner of all 

economically beneficial use of the property in question, whereas a non-categorical taking 

“is the consequence of a regulatory imposition that prohibits or restricts only some of the 

uses that would otherwise be available to the property owner, but leaves the owner with 

substantial viable economic use.”200  The Penn Central factors already discussed are 

applicable in an analysis of whether a non-categorical taking has occurred. 

While the Taylor, Richards, and Flowers Mill courts have all sidestepped an 

actual analysis of whether FAA authority would constitute a non-categorical regulatory 

 
 
195 Penn Cent. Transp. Co. v. New York City, 438 U.S. 104 (1978). 
196 Id. at 115. 
197 Id. at 117-118. 
198 Id. at 124. 
199 Richard v. United States, No. 18-1225L, 2019 U.S. Claims LEXIS 669 at *7 (Jun.19, 2019). 
200 Id. (citing Huntleigh USA Corp. v. United States, 525 F.3d 1370 (Fed. Cir. 2008)). 
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taking (all courts noting the current FAA regime is “advisory” only), the court in Flowers 

Mill alluded to why the current regime is set up as it is: 

[t]he judicially perceived Congressional intent relative to obstructions and/or 

hazards is that they be limited only through voluntary compliance by the private 

landowners affected.  A possible reason for this federal reticence [to fully preempt 

rights of control in the navigable airspace) is that a full federal preemption would 

most likely subject the federal government to…inverse condemnation suits.201 

While Flowers Mill was decided in 1991 and did not focus on windfarms (though heavily 

focused on FAA hazard determinations), it provides insight into the FAA’s and 

Clearinghouse’s fear of possessing regulatory taking power.  Applying the Penn Central 

factors, though, leads to an unclear conclusion on whether decisive FAA authority would 

constitute regulatory taking power. 

As the Penn Central court noted, federal courts have often upheld numerous laws 

and programs despite their diminishing effect on the economic value of property.202  For 

example, in Miller v. Schoene, the Supreme Court upheld a state statute resulting in 

leveling red cedar trees (without compensation) that harmed the apple crop of nearby 

apple orchards.203  The Court explained that the “[s]tate had not exceeded ‘its 

constitutional powers by deciding upon the destruction of one class of property [without 

 
 
201 Flowers Mill Assoc. v. United States, 23 Cl. Ct. 182, 187 (1991). 
202 Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 125-128 (1978). 
203 Id. (citing Miller v. Schoene, 276 U.S. 272 (1928)). 
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compensation] in order to save another which, in the judgment of the legislature, is of 

greater value to the public.’"   

 Zoning regulations are the classic instance of regulation overcoming non-

categorical takings challenges.  The Supreme Court has repeatedly held that zoning 

regulations are a valid exercise of governmental police power where they deprive a 

landowner of some economic interest in their property.  For example, in Hadecheck v. 

Sebastian, the City of Los Angeles’ prohibition on brick-laying businesses within the city 

limits was found constitutional.204  The Supreme Court held the city’s prohibition was a 

valid exercise of its police power and eminent domain because it did not deprive the 

bricklayer of all economically viable uses of his land.  In upholding the Los Angeles 

zoning ordinance, the Supreme Court explained: 

Although the police power of a state cannot be arbitrarily exercised, it is to be 

remembered that it is one of the most essential powers of government, one that is 

the least limitable. It may, indeed, seem harsh in its exercise, and usually is harsh 

on some individual. But the imperative necessity for its existence precludes any 

limitation upon it when not exerted arbitrarily. A vested interest cannot be 

asserted against it because of conditions once obtaining.205 

 The facts in Hadecheck are easily contrasted with the facts in Lucas v. South 

Carolina Coastal Council.  In Lucas, the plaintiff purchased land intended for beachfront 

residential development.  Within two years of the purchase, South Carolina passed the 

 
 
204 Hadecheck v. Sebastian, 239 U.S. 394 (1915). 
205 Id. at 410. 



61 
 

Beachfront Management Act of 1988, which directly prohibited residential development 

on the lots.206  The plaintiff thus argued the law made his property “valueless” and 

constituted a categorical regulatory taking because it deprived him of any economic 

interest in his property.  The Supreme Court held for the plaintiff, explaining that when a 

law deprives parcels of land of any “economically beneficial use, the state may resist an 

asserted right to compensation, on the theory that there is no ‘taking,’ only if the 

proscribed use interests were not part of the owner's title to begin with.”207  Thus, Lucas 

is as near to a “per se” rule as the Supreme Court has come in the regulatory takings 

realm. 

 A similar, larger-scale analysis to these instances may apply regarding windfarm 

encroachment on DoD installations.  In such an instance, like in Miller, some states have 

already decided that certain property (DoD installations/federal property) are more 

valuable than prospective windfarms, codifying this into the statutes previously 

discussed.  Nothing in the current common law suggests that such a choice allowed by 

the states would be prohibited by the federal government.  Thus, the federal government 

may be able to employ the Miller court’s “public interest” addendum to the economic 

impact Penn Central factor.  The federal government could do so by arguing deprivation 

of economic value to prospective windfarms is not a regulatory taking, because decisive 

FAA hazard determinations are protecting a larger public interest in ensuring the 

uninterrupted operations of impacted DoD installations and national security. 

 
 
206 Lucas v. S.C. Coastal Council, 505 U.S. 1003 (1992). 
207 Id. 
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 The Hadecheck and Lucas opinions are also informative regarding windfarm 

encroachment.  An enforceable FAA hazard determination would operate similarly to a 

zoning ordinance, prohibiting an otherwise usable economic interest in property through 

windfarm development.  The government could argue that enforceable FAA hazard 

determinations under a new legal regime would simply be a reasonable use of the federal 

government’s police power, and so long as it is not exercised arbitrarily, is constitutional.  

This argument may prove persuasive so long as a plaintiff challenging the statutory 

scheme is left with other economic interests in their property. 

 It is also hard to imagine an instance with Lucas-style categorical taking facts 

exists with windfarm encroachment.  Rarely (if ever) will land purchased for windfarm 

development be useful only for that purpose.  For example, recall at Pax River the 

GBWEC windfarm was ultimately scrapped but reimagined as a solar facility, making the 

story a positive outcome for all involved.208  Even in Richard, despite New Mexico’s 

argument that the Clearinghouse and FAA robbed it of its plans to use public lands for 

windfarm development and thus carried out either a categorical or non-categorical taking, 

the lands were still usable for commercial grazing operations.209  Finally, recall that the 

Supreme Court in Lucas clarified that the facts there constituted a categorical taking 

because they destroyed a property interest present at the time the plaintiff obtained the 

land.210  This means the risk of Lucas-style claims against the federal government will be 

reduced (from its already minimal risk) after a revised statutory scheme is in place, and 

 
 
208 Cox, supra note 110. 
209 Richard v. United States, No. 18-1225L, 2019 U.S. Claims LEXIS 669 at *20-22 (Jun.19, 2019). 
210 Lucas, 505 U.S. 1003. 
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could be further reduced by efforts to encourage developers to seek informal 

Clearinghouse review before purchasing land for prospective windfarm development. 

 Turning to interference with investment-backed expectations, Mahon is the 

seminal case.  There, the Court found a state law constituted a taking because in 

restricting the mining of coal in a certain context and making it “commercially 

impracticable to mine the coal…thus had nearly the same effect as the complete 

destruction of rights claimant had reserved from the owners of the surface land.”211  It is 

a small leap to imagine a similar argument from a claimant in a windfarm siting dispute 

who leased land for the sole purpose of building a windfarm, only to have that lease made 

arguably useless through an FAA hazard determination.  Thus, the federal government 

may have an uphill battle in defending a decisive authority hazard determination against 

the investment-backed expectations factor.  Even so, such claims are time limited as well 

because any investor leasing land for wind development will be on notice of the new 

legal regime once it is in place. 

 Finally, the Penn Central Court notes that government actions which “may be 

characterized as acquisitions of resources to permit or facilitate uniquely public functions 

have often been held to constitute ‘takings.’"212  It is possible a claimant in a windfarm 

siting dispute will argue an FAA hazard determination preventing a windfarm 

development constitutes an acquisition of wind as a “resource” in order to facilitate the 

“uniquely public function” of DoD operations at the installation in question.  If that 

 
 
211 Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 125-128 (1978) (citing Pennsylvania Coal Co. 
v. Mahon, 260 U.S. 393, 413-414 (1922)). 
212 Id. (citing United States v. Causby, 328 U.S. 256 (1946)). 
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argument were successful, then two of the three Penn Central factors will likely weigh 

against the federal government, meaning there is a real possibility FAA decisive authority 

for hazard determinations will be found to constitute a non-categorical regulatory taking. 

 Yet is that a reason not to give the FAA decisive authority?  As discussed 

previously, instances where (1) mitigation with a windfarm developer fails, (2) the 

Clearinghouse objects, and (3) the FAA issues a Determination of Hazard are rare.  The 

Pax River and Oklahoma projects discussed are the only examples of the process playing 

out to that degree.  Even using the most conservative numbers available (here, the 314 

project reviews conducted by the Clearinghouse in 2021), two projects a year where no 

resolution is reached would constitute 0.6% of all Clearinghouse reviewed windfarms 

reaching that stage. 

 While the number of projects reaching this level of action will certainly increase 

as windfarm developments continue to boom, what is currently clear is that it is rare for a 

developer to press ahead in the face of Clearinghouse and FAA objection.  The problem, 

though, is a developer can choose to do so.  Giving the FAA decisive authority will 

protect the federal government in the instance projects do reach this stage.  The fact 

projects reaching this stage are rare only reinforces the reason to make this legislative 

change.  If the government truly cares about being in the driver’s seat of windfarm siting 

near DoD installations, it will accept the risk of compensating the occasional windfarm 

developer under a regulator taking analysis.  Such a risk is clearly subordinate to the risk 

of pilot fatality, hindered DoD operations and national security risks that will only grow 

alongside windfarms if the current legal regime persists. 
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C.  Option 3:  Create a Statutory Presumption for Hazard Determinations 

 A final option for consideration is also a federal legislative change which may be 

the easiest to implement.  10 U.S.C. § 183a (along with Parts 77 and 211) could be 

amended to institute a presumptive FAA Determination of Hazard within a prescribed 

distance from a DoD installation, MTR or ICBM launch facility.  This would result in a 

simplistic approach for both developers and the federal government, all of whom would 

be given guardrails for windfarm development around DoD installations and flight paths.  

This presumptive hazard determination could be either irrebuttable or rebuttable, but a 

rebuttable system allowing for exceptions is clearly preferable as discussed below. 

 Of course, this avenue presents its own challenges.  A presumptive hazard 

determination system will restrict state autonomy in the windfarm siting and licensing 

process, even in the Clearinghouse-friendly states already discussed.  For example, in 

North Carolina it is currently possible (in theory) for a developer to receive an FAA 

Determination of No Hazard for a windfarm within any distance of a DoD installation or 

flight path; they are just required to seek such a determination before the state will license 

their project.213 A presumptive system without exceptions would mean projects within a 

certain distance of a base or flightpath have no path to development.  However, outside 

the established presumptively hazardous range the legal regime could remain as it is now, 

and states with their own programs like North Carolina could enforce their windfarm 

encroachment laws as they have for a decade. 

 
 
213 N.C. GEN. STAT. § 143-151.75 (2014).  See also note 159. 
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 This system may also create regulatory taking concerns, though claims would be 

more attenuated than with option two.  The strength of such claims will turn on the 

manner this revision is implemented.  If the hazard determination is made both 

presumptive AND binding, as discussed with option two, then it is easy to foresee the 

regulatory taking suits that will follow.  However, the hazard determination could also be 

made presumptive while remaining advisory in nature, which will likely quash any 

regulatory taking claims at the expense of decisive federal authority. 

As the Penn Central factors have already been discussed, the takeaway here is a 

sudden implementation of a presumptive hazard determination system (whether decisive 

or advisory) may result in an influx of regulatory taking claims from both states and 

developers.  States, such as New Mexico in Richard, which see their public lands’ 

viability for windfarm development reduced through this program will assuredly seek 

compensation.  Developers as plaintiffs will also argue that other programs at least give 

them an avenue for mitigation and a Determination of No Hazard regardless of 

encroachment distance, whereas this system (if the presumption is irrefutable) gives them 

no avenue to fulfill investment-backed expectations.  For this reason, the federal 

government should only implement this option if there is an exception system in place for 

developers to utilize.   

 A presumptive hazard determination regime with an exception system in place 

will effectively serve to shift the burden of proof to the developer to overcome the 

presumptive hazard determination within the prescribed distance from DoD flightpaths or 

installations.  The system would thus encourage mitigated windfarm developments 

wherever possible.  For example, the statutory and regulatory revisions could allow a 
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developer or state to overcome the presumptive hazard determination through a showing 

before an administrative law judge.  The statute and regulations could also mandate the 

Clearinghouse receive and comment on mitigation plans from developers and states at the 

request of the complainants.  Such provisions would at least provide a degree of backstop 

to ensure developers and states have a voice in a presumptive hazard system.   

Even so, this system will likely result in regulatory taking litigation if 

implemented.  The question the federal government again must answer (as they must with 

Option 2) is whether the reward outweighs the risk.  Here, the number of regulatory 

taking suits will be greater than with Option 2.  While only two instances have reached 

the degree of pressing forward in the face of hazard determinations and Clearinghouse 

objections as noted, a presumptive “ban” on windfarms within a prescribed distance 

would implicate far more wind projects.  Thus, while a simpler solution to implement, the 

risk of regulatory taking concerns may be higher here for the federal government than 

with Option 2. 

 Conclusion 

 The current legal regime for addressing instances where FAA, DoD, and 

windfarm developer interests’ conflict is both complex and inadequate.  This is a gaping 

hole in current federal law given the increasing pace and emphasis on windfarm 

development.  Without implementing either (1) consistent, decisive authority at the state 

or federal levels or (2) a presumptive hazard determination system, the current system is 

hurdling toward an untold degree of DoD mission impact, unthinkably, pilot fatality due 

to unchecked windfarm encroachment, or an increased risk to other national security 

interests. 
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As noted, a likely reason Congress has not moved to address the federal 

government’s lack of windfarm siting authority is for fear of creating a regulatory taking 

scheme.214  That reticence to act has led several states to implement their own programs 

to protect DoD installations within their borders, likely to protect their own economies 

which benefit from civilian employment on the installations (as well as servicemember 

contributions to the local economy).  Such a system is insufficient and will create a 

complicated, patchwork system nationwide due to varying state programs and interests. 

 Thus, Congress granting the FAA decisive authority is a definitive way to solve 

the concerns seen in Texas, Pax River, and Oklahoma from occurring repeatedly.  Yes, 

this may result in FAA Hazard Determinations constituting regulatory takings.  It also 

may not.  Regardless of the outcome of prospective court battles, Congress must decide 

the price it is willing to pay to put the federal government in the driver’s seat on DoD-

windfarm encroachment policy.  

 Given the fact that only two instances have clearly reached the threshold of 

making a regulatory taking challenge under this paper’s Option 2, Congress, the DoD and 

FAA may be overly concerned about the “price” of power here.  If the FAA and/or DoD 

had been ordered, for example, to compensate the developers in Oklahoma or at Pax 

River, it is hard to imagine they could not cover such compensation from their annual 

 
 
214 Flowers Mill Assoc. v. United States, 23 Cl. Ct. 182, 187 (1991).  The court notes “[a] possible reason 
for…federal reticence to fully preempt rights of control in the navigable airspace is that a full federal 
preemption would most likely subject the federal government to the inverse condemnation suits.” 
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budgets.  Even if they could not, there is always the limitless US Department of Justice 

Judgment Fund.215 

 Some proponents of the current system may also argue that under a system where 

the FAA or even all states have decisive authority, the DoD will have a reduced incentive 

to mitigate with developers.  This is easily countered, though, by the statutory framework 

itself.  Throughout 10 U.S.C. § 183a, the Secretary of Defense and Clearinghouse are 

mandated to participate in mitigation discussions early and often.216  This language can 

(and should) be retained in any revised statutory regime to ensure mitigation remains a 

key component of any windfarm encroachment discussion between developers, the DoD 

and FAA, ensuring wind projects move forward to the maximum extent possible. 

 Ultimately, the current legal regime requires change, and that change will have 

consequences regardless of the form it takes.  A windfarm pressing forward under the 

current regime and causing pilot fatality, nullifying a decades-old MTR or becoming an 

outpost for espionage is a real concern, even if such instances have been shown to be 

rare.  A lesser concern is the occasional need for the federal government to pay such 

developers when it steps in to protect a DoD mission set from mission impact and 

potential tragedy.  Thus, the federal government must accept the risk of creating a 

regulatory taking regime surrounding windfarm siting if it wants to control its mission set 

while also allowing the parallel boom of wind energy. 

 
 
215 Judgment Fund, U.S. DEP’T OF THE TREASURY, https://fiscal.treasury.gov/judgment-fund/ (last visited 
Apr.19, 2023). 
216 10 U.S.C. § 183a (2021). 


